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(CIVIL  RULINGS). 


A. 


\ 


The  Appellate  Court  to  which  it  is 
suborainate  may  sanction  the  pro- 
secution of  an  offence  against  a 
Court  of  first  instance,  even  if  the 
offence  is —-^ 


352 


Accretion. 

Ci)  Lands  annexed  to  a  jote  by  gradual 
—  within  the  meaning  of  Section 
4,  Regulation  XI,  of  1825,  are  held 
b^  the  jotedar  on  the  same  prin- 
aple  as  he  holds  the  parent  estate    87 

(2)  A  mownissee  jotedar  having  a  right 
of  occupancy  has  a  right  to  lands 
accreting  to  his  jote      ...  ...  149 

See  Ownership  (i) 

^AcT  VIII.  OF  1835. 

See  Sale  (i)  (9) 

Act  II.  OP  1855. 

Section  24  does  not  warrant  a  vakeel's 
exclusion  from  the  witness-box, 
though  it  may  excuse  his  answer- 
ingjquestions  relating  to  communi- 
cations between  him  and  his  client  340 
Act  III.  OF  1857. 

Section  14,    See  Bight  of  Suit  (4) 

Act  XXXV.  of  1858. 

A  Court  cannot,  under -«—,  make 
over  charge  of  the  property  and 
person  of  an  alleged  lunatic  to  a 
guardian  until  it  has  adjudged  him 
to  be  of  unsound  mind  and  incap- 
able of  managing  his  affairs      ...  259 

Act  XL.  of  1858. 

Section    3.    See  Jurisdiction  (30) 
Section    7.    See  Manager  (i) 
Section  2 1 .    See  Appeal  (10) 
Section  26.    See  Majority  (1) 
See  Certificate  (3) 
See  Civil  Court  (1) 
See  yurisdiction  (41) 
Act  VIII.  of  1859. 
(i)    For  l^al  possession  under  Section 
224,  it  is  essential  that  all  the  re- 
quirements of  the  Section  be  car- 
ried out 


(a)    The  terms  of  Section  359  should  be 
•      complied  with  by  Appellate  Courts 
where  the  facts  of  a  case  are  com- 
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150 


155 


Act  VIII.  OF  iSsg^CContinuedJ. 

(3)  The  jrreat  object  of  the  Procedure 

Code  in  fixing  a  day  for  the  hear- 
ing of  a  case  is  that  the  parties 
may  be  confronted  together.  The 
Court  commits  no  error  in  refusing 
to  send  subsequently  for  documents 
not  produced  at  the  proper  time, 
,  •  If  not  satisfied  that  they  are  neces* 
^^  

(4)  A  plaintiff  starts  his  case  sufficiently, 

if,  seeking  under  Section  246 
to  set  aside  an  attachment  and 
sale,  he  shows  that  a  deed  of  sale 
has  been  executed  in  his  favor  by 
the  judgment-debtors,  and  that 
consideration-money  has  passed 
and  {KMsession  been  given.  The 
onus  is  in  the  defendant  if  he  al- 
leges  a  collusive  sale. . . 

(5)  Where  a  judgment-debtor  objects 

under  Section  245  that,  as  the  ori- 

ginal  decree  was  passed  against  her 
mother,  the  property,  bemg  inhe- 
rited by  her  from  her  father,  can- 
not be  sold  in  execution :  Held 
that  defendant  so  intervening 
should  be  held  to  be  a  third  party, 
and  a  decision  under  that  Sec- 
tion is  not  appealable  to  the  Judge  163 

Hbld  (Mitter,  J.,  dubitante)  that  a 
suit  claiminjf  property  by  a  title  on 
inheritance  is  barred  by  Sections 
2  and  7  where  plaintiff's  claim  on 
a  title  derived  by  gift  has  already 
been  adjudicated 

A  vakeel  may  be  a  "duly  authorized 
agent"  within  the  meaning  of  Sec- 
tion 301  

A  judgment-debtor  refusing  to  place 
at  theCourt'sdisposal  whatever  pro- 
perty he  has,  though  it  be  a  stipend 
or  annuity,  cannot  ask  for  his  dis- 
charge under  Section  273 

Where  a  party,  ailing  that  property 
attached  in  execution  was  not  hers, 
and  that  she  had  had  no  notice  of 
either  suit  or  decree,  makes  an  ap- 
plication for  a  re-hearing  under 
Section  up  after  the  time  allowed, 
she  is  entitled  to  a  re-hearing  if  her 
plea  is  made  out 

(10)  A  case  should  not  be  thrown  out  by 
the  Lower  Appellate  on  a  tech- 
nical objection  such  at  that  the 


(6) 


(7) 


(8) 


168 


198 


(9) 


205 


310 
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VcT  VIII.  OF  1859 — (Continued), 

plaint  had  not  been  filed  by  a  re- 
cognized agent  within  the  meaning 
of  Section  17,  when  the  merits  of^.-  .   •! 
the  case  arc  not  affected  ...  245 

(11)  The  order  dismissing  on  default  .^Q 
intervenor's  application  under  Sec- 
tion 246,  Code  of  Civil  Procedure, 
is  of  equal  force  with  a  finding  on 
the  merits  after  investigation      .,.  311 

(13)  No  appeal  lies  from  an  order  on  an 
application  under  Section  246,Code 
<H  Civil  Procedure,  which  can  only 
be  contested  by  a  regular  suit  ...  339 

(13)  The  object  of  Section  73  is  to  pre- 

vent needless  litigation,  and  there 
arecases,  such  as  making  plaintiff's 
co-parceners  defendants,  when  a 
Ju^ge  should  exercise  the  discre-  * 
.  ;  tion  given  him  by  that  Section, 
even  if  plaintiff  omits  to  ask  him 
to  do  so     . . .  ...  ...  432 

(14)  A  decree-holder  may,  under  Section 

2 10,  fpUow  his  deceased  judgment- 
debtor's  property  in  the  hands  of 
the  parties  in  possession,  notwith- 
standing a  certificate  under  Adt 
XXVI n  of  1 869  has  been  obtained 
l^y  a  third  party         ...  ...  475 

(f^)  The  true  interpretation  of  Section 

355  given  ...  ...  5^7 

(16)  Where   a    decree  makes   a  party 
liable  who  is  not  liable,  the  error 
affects  the  merits  within  the  mean- 
ing of  Section  350  ...  534 
Chapter  VI.    See  Arbitration  Award  (i) 
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Section  97. 
Section  108. 
Sections  iil 
Section  119. 


See  Res  Adjudicata  (2) 
See  yurisaiction  (23) 
See  Res  Adjudicata  (4) 
See  Mesne  Profits  (9) 
See  Notice  (i) 
See  Corporate  Body  (2) 
See  In terven tio « ( I ) 
See  Third  Party  (i) 
See  Pleadings  (i) 
See  Sale  (i) 
&  139.    See  Issues  (i) 
See  Ex  parte  (2) 
Sections  119  and  376.    See  Review  (3) 
Sections  138  and 355.  See Cazee's. Book  {\) 
Section  141.    See  Issues  (2) 
Section  159.    See  Procedure  (3) 
Section  1 70.    See  Procedure  (7) 
Section  180.    See  Evidence  {11) 
Section  189.    See  Costs  (i)  See  Decree  (4) 
Sf^apn  197.    See  Mesne  Profits  (3) 
Sections  201  &  212.  See  Maintenance  (2) 
Section  204.    See  Bond  {i) 

See  Execution  (ai) 
Sections 205,  237.    See  Decree  (i) 
Section  206.     See  Execution  (2) 
Section  207.    See  Joint  Decree  (i) 
Section  208.    See  Assignee  (i) 

See  Set-off  {i) 
Section  209^  Sec  Set-off  (2) 
^^ction  224.    See  Limitation  O3) 


Act  VIII.  OF  1859 — (Concluded).. 

Section  230,    See  Possession  (2) 

See  Procedure  (4) 
.      /    Sections  230  and  231.   See  Jurisdiction 

(25) 
Section   243.     See  Act  XX.  of  1866  (2) 
See  Execution  ( 1 3)  See  Lien  (2) 
Section  246.     See  Cause  of  Action  (4) 

See  Onus  Probandi  (7)* 
Section  251.    See  Sale  (10) 
Section  273.    See  Insolvency  [i) 
Section  287.    See  Decree  Kg)  • 

Section  339.    See  Liability  (4) 
Sqction  347.    See  Appeal  (2) 
Section  348.    See  Appeal   (6)  See  Cross- 
Appeal  {i)See  Objections  (i) 
Section  350.    See  Special  Appeal  (5) 
Section  354.    See  Procedure  (5)  (10) 
Sections  354-357.    See  Procedure  (9) 
Section  359.    See  Appellate  Court  (2) 
Section  362.    See  Jurisdiction  (42) 

Act  X.  OF  1859. 

(1)  The  doctrine  laid  down  by  Division 

Bench  at  page  147  o*  the  special 
number  of  the  Weekly  Reporter 
called  in  question  ...     5^ 

(2)  A  complaint  or  proceeding  under  Sec- 

tion 145  is  not  a  suit  within  the 
meaning  of  Section  23,  Clause  7, 
and  is  not  appealable  to  the  Zillah 
Judge  under  Section  160  ...   13^ 

(3)  The  provision  of  Act  X.  of  1859,  re-        1 

quiring  every  agreement  as  to  divi- 
sion or  distribution  of  rent  to  be 
in  writing,  applies  only  to  division 
or  distribution  made  after  tBe  Act 
came  into  operation      ...  ...  321 

(4)  UnderSection  105,  a  Court  has  power 
only  to  seize  and  sell  what  at  the 
time  is  the  property  of  the  judg- 
ment-debtor. The  purchaser  at 
the  sale  in  execution  of  a  decree 
against  persons  who  at  the  time 
ceased  to  have  any  interest  in  the 
property  takes  nothing  ...  34^ 

(5)  To  maintain  a  suit  under  Section  143, 
plaintiff  must  prove  that  defendant, 
in  making  the  distress,  is  a  mere 
trespasser  without  2S\y  reasonable^ 
foundation  for  the  claim  set  up  ...  543 

(6)  A  rule  calling  on  a  judgment-debtor 
to  show  cause  why  a  Collector's 
order  in  appeal,  reversing  a  Deputy 
Collectors  order  in  execution, 
should  not  be  set  aside,  was  dis- 
charged with  costs,  because,  apart 
from  the  Collector's  having  no  ju- 
risdiction, the  Deputy  Collector's 
order  was  a  violation  of  Section  92  55  ^ 

Section     4.  See  Enhancement  (4)  (5) 

Section    6.  See  Right  of  Occupancy  {2) 

Section  13.  See  Rent-suit  (2)     , 

Section    17,  Clause    1.    See     EtihaAce- 
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ment  (9) 
Section  19.    See  Notice  (8) 
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Act  X.  of  1859 — (Continued). 

Section  23,  Clause  i.  See  Resumption  (i) 
Section  23,  Clauses  4  and  5.  See  Juris- 

diction  (13) 
Section  23.  See  Jurisdiction  (35) 
Section  24.  ^e^  Jurisdiction  (26) 
Section  27,  ^efc  Partition  (2)  5<fe  Regis- 

tration  (2)  5>e  Tenure  (i) 
0   Section  32.  5^^e  Limitation  (17) 
Section  77.  ^^^  //f]^/i  Co«r^  (3) 
Section  104,  5"^^  Irregularity  (1) 
«         Section  108.  5^^  Rent-Suit  (7) 


Act  XI.  OF  1859. 

A  sale  under 


can  only  be   for 


•  r 


L 


arrears  of  Government  revenue ; 
otherwise  the  sale  is  void,  and  the 
title  given  by  the  sale -certificate 
defective  ...   141 

Sections  1 1  and  12.  Sec  Jurisdiction 

(13) 
Section  33.  See  Sale  (5) 

Section  37.  See  Purchaser  (1)  (2) 

Act  XIV.  of  1859. 

In  cases  under  Section  15,  the  Court 
may  give  costs  either  under  Section 
I  of  the  rules  passed  by  the  High 
Court  under  A<51  XX,  of  1865,  or 
according  to  Section  8  of  those 
rules  ...  268 

Clause  13,  Section    i.    See     Limita- 
tion (14) 
Clause  16,  Section  i.  See  Right  of  wor- 
ship (i) 
Section  14.  See  Limitation  (7) 
Section  15.  See  Ejectment  (i) 
r  See  Limitation  (2) 

Section  20.  See  Execution  (11) 
See  Proceedings  (2) 
Act  XXVII.  of  i860. 

Section  5.  See  Jurisdiction  (12) 
Act  XXIII.  of  1861, 

Section  7  d6es  not  apply  to  a  case 
where  a  decree- holaer  applies  for 
execution  a  few  days  before  the 
expiry  of  the  term  of  3  years,  and 
neglects  to  pay  tullubana,  though 
allowed  5  days  to  do  so  ...  473 

Section    8.  See  Bond(\)SeeInsolvency{i) 
JBection  10.  See  Execution  (18) 
Section  11.  See  Execution  (7) 
Section  15.  See  Maintenance  (2) 
Section  23.  See  Damages  (2) 
Section  27.  See  Bond  (2)  See  Jurisdic-  ! 

tion  (31)  See  Title  {z) 
Section  35.  See  Appeal  (8) 

See  Limitation  (16) 
Act  XXV.  of  1861. 

Where  a  Magistrate,  proceeding  under 
Chapter  XX.,  removes  a  bridge,  a 
suit  will  not  lie  for  a  naked  de- 
claration of  right,  without  any  con- 
sequential relief,  against  parties 
only  interested  in  having  put  the 
Magistrate  in  motion  ...  293 

S€4  Certificate  (5) 


Act  VI.  (B.  C.)  of  1862. 

An  applicant  under  Section  10  must 
be  the  proprietor  of  the  estate,  and 
not  a  shareholder  only  in  the  pro- 
prietary body  ...  523 

Section   10.     See  Jurisdiction  (22) 
See  Measurement  (3) 

Section  20.     See  Collector  (i) 
See  Deposit  (i) 
See  Measurement  (i) 

Act  XVI.  of  1864. 

Section  14  only  contemplates  cases  in 
which  no  fixed  or  definite  value  is 
stated  in  the  deed  creating  the  in- 
terest ...  331 
Sections  13  and  16.     See  Registration  {;^ 

Act^VIII.  (B.C.)  OF  1865. 

VVhereatenure  is  sold  under ,  the 

purchase  cannot  be  set  aside  unless 
the  decree  and  sale  are  shown  to 
have  been  fraudulent,  and  the  pur- 
chaser to  have  been  a  party  to,  or 
to  have  had  notice  of,  the  fraud...  365 
Section  4.  See  Rent  Suit  (8) 
Section  13.     See  Jurisdiction  (l) 

See  Incumbrance  (2)  (3) 
See  Sale  (5)  (7) 
See  Shareholder  (i) 

Act  XI.  OF  1865. 

Where  an  application  being  made  to 
a  Small  Cause  Court  Judge  to  set 
aside  an  ex-parte  decree,  the  appli- 
cant, not  being  summoned  in  due 
form,  is  not  present  on  the  day  fixed 
for  his  examination,  his  application 
should  not  be  rejected  in  his  ab- 
sence, and  the  Judge  is  bound  to 
hear  a  second  application  under 
Section  21 ...  402 

Section    6.    See  Damages  (2) 

See  Special  Appeal  (2) 

Section  21.  See  AVw  Trial  (2) 

Act  I.  or  i860. 

Section  2.  Sec  Ferry  (i) 

Act  XX.  of  1866. 

(1)  Sections  52  to  54  contemplate  money- 

bonds  only.  A  bond  for  delivery 
of  paddy  without  specification  of 
money-value  cannot  be  summarily 
enforced  under  Section  53  ...  369 

(2)  Section  55  applies  to  a  case  where  the 

Lower  Appellate  Court  passes  a  de- 
cree on  a  specially  registered  bond ; 
and  the  High  Court  may  make  an 
order  under  Section  243,  Code  of 
Civil  Procedure,  appointing  a  re- 
ceiver  or  giving    the    judgment- 
debtor  opportunity  to  pay  off  the 
decree  by  mortgage  of  tne  estate...  477 
Section  16.  ^S'^^  Mookhtear  (i) 
Section  17.  See  Registration  (4)  (8) 
Section  66,  Clause  3.  See  Evidence  (10) 
Section  84.  See  Registration  (5) 
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Act  XXVI.  of  i867. 

See  Court  Fees  Act  (i) 
Act  XVI.  of  1868. 

See  yurisdiction  (4)  (43) 

Act  VIII.  (B.  C.)  of  1869. 
See  yurisdiction  (20) 
See  Notice  (8) 

ActXVIII.of  1869 

Allows  the  Civil  Court  to  receive  the 
proper  stamp,  not  only  in  cases  of 
insufficiency,  but  also  where  docu- 
ments have  not  been  stamped  at 
all  ...   116 

Act  III.  OF  1870. 

Sections  ?  and  5,     See  Transfer  (i) 
Act  VII.  OF  1870. 
See  Stamp  (i) 
Act  VI.  OF  1871.  ^ 

Sections  26  and  27.  See  yurisdiction  (43) 
Admission. 

(i)  An in  a  verified  petition  by  an 

intervener  in  an  Art  X.  suit,  and 
repeated  in  a  verified  plaint  filed  • 
by  him  in  a  regular  suit,  is  binding 
in  a  subsequent  suit  on  the  party 
who  made  it 
(2)  A  plaintiff  abandoning  his  own  case 

and  falling  back  on  the sof  the 

defendant   must  take  those s 

as  they  stand  in  their  entirety     ...  451 
See  Evidence  (10) 
Adoption, 

(i)  The  ceremonies  on  occasion  of in 

the  superior  classes  are  not  neces- 
sary in by  a  Sudra.   The  mere 

giving  and  taking  is  sufficient  where 
the  adopted  son  is  a  member  of 
the  family  ...  300 

(2)  An is  not  invalidated  by  the  mere 

fact  of  the  adoptive  father  being 
a  minor  if  he  has  attained  years  of 
discretion.      Such is   not  at- 
tended by  any  civil  disability      ...  548 
See  Hindoo  Law  (6) 
Agent. 

(i)  Authority   to  an to    purchase 

does  not  imply  authority  to  sell ; 
and  a  principal's  not  questioning 
his  — 's  right  to  sell  is  no  proof 
of  his  consent  to  the  exercise  of 
such  right  •••317 

(2)  An 's  right  of  suit,  if  not  ques- 
tioned in  the  initial  stage  of  a  suit, 
cannot  be  raised  in  special  appeal  392 
See  Act  VIII.  0/  1859  (16) 
See  Corporate  Body  (i) 
See  Evidence  (5) 

Agreement. 

An  ekrar  given  to  a  lender  by  a 
borrower  of  money,  agreeing  to 
execute  a  conveyance  of  certain 
landed  property,  is  an—- — the  re- 
gistration of  which  is  optional,  and 
may  be  f^iven  in  evidence  in  a  suit 
for  specific  performance  ...  354 


Alienation. 

See  Hindoo  Lavi  (3) 
See  Hindoo  Widow  (2) 

Amulnamah. 

The  proprietors  of  a  certain  holding 
having  refused  Government  terms 
of  settlement,  a  farming  settlement 
was  made  with  defendant,  who 
undertook  to  confirm  all  ■  ^ 
granted  by  the  zemindars.  Plaint- 
iff was  a  ryot  without  a  rig^t  of 

occupancy, but  had  got  an ,and 

he  sued  for  a  pottah  at  rate  fixed 

in  the . 

Held  that  the formed  the  basis  of 

a  special  contract  between  the  par- 
ties, and  took  their  case  out  of^the 
purview  of  Sections  5  and  8  of  the 
Rent  Law ;  and  by  its  terms  defend- 
ant was  bound  to  give  plaintiff  a 
pottah  on  fair  and  equitable  rates.  44 

Analogous  Cases. 

Where  both  the  parties  and  subject- 
matterare  different,  a  Judge  should 
not,  without  the  consent  of  the 
parties,  allow  his  judgment  in  one 
case  to  govern  his  decision  in  an- 
other ...  34 

Ancestral  Property. 

See  Hindoo  Widow  (l) 
See  Partition  (1) 


Appeal. 

( 1 )  Where  defendants*  interests  were  not 

identical,  and  the  different  causes 
involved  were  separately  tried,  it 

was  held  that  an by  theclefend- 

ants  from  the  decision  m  one  of  the 
suits  valued  at  Rs.  149  did  not  lie 
to  the  High  Court 

(2)  Where  application  is  made  for  the  re- 

admission  of  an under  Section 

347,  Aa  VIII.,  1859,  the  Judge  is 
bound  to  consider  the  reasons  for 
re-admission 

(3)  The  purchaser  of  plaintiff's  rights 

after  a  suit  has  been  dismissed  can- 
not   against  the  order  of  dis- 


\ 
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81 


missal  without  joining  the  original 
plaintiffs  as  appellants  .^  io4 

(4)  W^here  plaintiff's  interest  has  been 

transferred  with  hisassent,  and  the 
written  defence  is  afterwards  put 
in  without  demur,  the  original 
plaintiff  need  not  be  associated 
with  the  transferree  in  an  appeal 
by  'he  latter  ...   121 

(5)  The  High  Court's  calling  up  an 

from  the  Court  below  and  trying  it        1 

as  a  regular does  not  entitle 

the  parties  to  — directly  to  the 
High  Court  in  execution-proceed- 
ings ...    164 

(6)  In  a  suit  to  establish  a  title  to  a  share 

of  an  estate,  where  no  question  of  the 
share  to  be  awarded  is  raised  before 
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the  Lower  Appellate  Court  by  the 
defendant  under  Section  348,  Code 
of  Civil  Procedure,  that  Court 
cannot  interfere  with  the  decision ...  227 
A  Judge  is  bound  to  go  into  all 
matters  raised  before  him  in  an 
f  even  if  appellant  appears  to 
have  made  a  false  statement,  and 
seeks  to  palm  off  a  spurious  docu- 
ment 


nthep 
iSdt] 
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— .i-f*  (8)  Where  four  suits  for  arrears  of  rent, 
rate  (IeJ  no  question  of  title  being  involved, 

were  decided  by  the  Deputy  Col- 
lector, and  it  was  found  m  special 
— ^  that  the  Judge  had  no  juris- 
diction, and  that  the  time  for 

hadelapsed,theHighCourtaIlowed 

the  appellant  30  days  to to 

.  the  Collector 

}le  rati   ^9)  The  purchaser  of  a  right  of can 

;  only  obt^n  a  status  by  making 

sub^f  the  party  who  had  the  right  origi- 

esiwii  i  nally  a  party  to  the 

of  i\t\{lo}  The  order  of  a  Judge  under  Section 
t  in  o-l  21,  Act  XL.  of  1858,  is  appealable 

under  Section  28,  whether  it  with- 
draws a  certificate  or  not 
(II)  Where  a  Moonsiff  acts  without  juris- 
diction, the  question  may  be  the 

subject  of  an to  the  Appellate 

Court  of  the  district 
See  Aa  VIII.  of  18^9  (10)  (12) 
See  Act  X,  of  28^9  (2) 
See  Consolidation  (i) 
-  See  E^^cution  (21) 
See  Bx^arte  Judgment  (i) 
See  Intervention  (i) 
See  Limitation  (12)  (16) 
See  Stamp  (4) 
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rcis  r 

\  icx  I  W    In  a  case  involving  issues  of  fact, 
\            where  the agrees  with  the  con- 
clusions of  the  Court  below,  it  is 
not  obliged  to  state  in  detail  the 
reasons  in  which  it  concurs 
(2)  Section  359,  Code  of  Civil  Procedure] 
m  requires  an to  set  down  dis- 
tinctly the  point  or  points  for  deci- 
sion, and  to  record  the  reasons  of 
its  decisions  on  each  point 
—sought  not  to  interfere  with  the 
result  of  a   local  inquiry,   except 
upon  very  clearly  defined  and  suffi- 
cient pounds 
See  ^Jurisdiction  i2g) 

^PLICATION. 

An  —  for  the  sale  of  a  tenure, 

where  the  right  of  sale  is  specially 

joi  reserved  with  a  view  to  the  realiza- 

tion  of  rent,  is  quite  distinct  from 

a  suit 

See  Limiiation  (16) 
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Arbitration  Award. 

(i)  An— —not  made  on  a  reference  by 
all  the  parties  to  the  suit  cannot  be 
converted  into  a  final  decree  under 
Chapter  y I.,  Act  VIII.  of  1859, 
though  it  is  evidence  against  any 
party  agreeing  to  the  reference  ...  427 
(2)  A  Moonsin  cannot  entertain  an  ap- 
plication and  pass  an  order  on  the 

enforcement  of  an relating  to 

the  determination  of  rent  ...  556 

Arbitrator. 

(1)  An has  full  power  to  retract  his 

resignation  of^  office  before  it  is 
accepted 

(2)  A  plaintiff's  revocation  of  his  consent 
to  arbitration  does  not  put  an  end 
to  the s*  power 

See  jurisdiction  (18) 

Arrears  of  Rent. 

(i)  Where become  due,  a  zemindar 

is  not  bound  to  look  beyond  his 
books  for  the  party  liable,  except 
when  he  has  recognized  other  per- 
sons as  his  tenants  ...  264 
(2)  Where  neither  Hmdoo  widow  nor 
reversioner  chooses  to  pay  the  — - 
fallen  due,  the  tenure,  if  sold  for 

such ,  passes  to  the  purchaser    ib. 

See  Enhancement  (3) 
See  Incumbrance  (i) 
See  Jurisdiction  (40) 
See  Regulation  VIII.  of  18 19  (i) 
Arrears  of  Kb  venue. 
See  Purchaser  (i) 

Assessment^ 

See  Lakheraj  (3) 

Assignee. 

A  party  to  a  suit  may  enforce  any 
decree  he  may  get,  as  a  matter  of 

right ;  but  an of  such  decree 

can  only  do  so  after  obtaining  the 
Court's  permission  ...  283 

See  Right  of  Suit, 

Assignment. 

Where  the  rents  of  lands  admittedly 
in  possession  of  D  are  recover- 
able under  an from  the  rois- 
tered tenant  C,  the  suit  should  pro- 
ceed against  both  ...  107 

Attachment. 

(1)  Wherelanded  property  is  attached  in 

execution  of  a  decree,  the  party 
attaching  is  bound  by  a  lease  ob- 
tained for  it  prior  to  his ...     75 

(2)  The  judgment  of  one  judgment-cre- 

ditor who  has  secured must 

be  satisfied  before  the  proceeds  can 
be  available  in  satisfaction  of  a  later 
by  another  creditor  ...  158 

(3)  The  mere  fact  of does  not  de- 

stroy  judgment-debtor^s  right   in 

the  property  ...     t^.  . 


VI 


iifim  (civH*  RianiGs). 


Attachment — (ConiinuedJ, 

(4)  The  striking  off  of  the  execution-case 

does  not  do  away  with  an   

once  made,  unless  the is  ex- 
pressly abandoned  ...  222 

See  Conveyance  (2) 

See  Decree  (i) 

See  Execution  (10) 

See  Insolvent  (i) 

See  jfudgment'debtor  (2) 

See  Jurisdiction  (19) 

Auction-purchaser. 

See  Right  of  Suit  {^) 

B. 

Balance. 

See  Partnership  (i) 

Benamee.  * 

(i)  In  ——purchase  in  India,  the  crite- 
rion of  beneficial  ownership  is  the 
source  from  which  the  purchase- 
money  is  derived  ...     12 

(2)  Registration  of  a  deed  does  not  affect 

the  question  of  bona  fides^  nor  is  a 
conveyance  bond  fide  because  there 
is  proof  of  its  execution  and  the 
statement  of  witnesses  unacquainted 
with  the  circumstances ;  but  the  cir- 
cumstances and  probabilities  are  to 
be  carefully  weighed  ...     15 

(3)  The  purchase  of  property  from  a  wife 

as  ostensible  owner,  where  the  hus- 
band consents  to  the  sale  and  the 
transaction  is  bond  fide  on  part  of 
purchaser,  is  good,  even  if  the  pro- 
perty is  the  husband's  ...     19 

See  Creditor  (i) 

See  Sale  (8) 

Beneficial  Ownership. 
See  Benamee  (i) 

Bona  Fides. 

(i)  Where  the  first  Court  found  decree- 
holder's  proceedings  bond  fide ^  and 
the  Lower  Court  found  otherwise, 
the  High  Court  held  itself  bound 
to  restorethefirst  Court's  judgment  162 

(2)  Honesty  and must  be  presumed 

in  all  cases  in  the  absence  of  evi- 
dence to  the  contrary,  as  well  in  ap- 
plications for  execution  as  where  a 
party's  conduct  has  to  be  dealt  with 
by  a  Court  of  Justice  ...  203 

(3)  Where  aconveyance  is  effected  under 

a  fraudulent  arrangement  whereby 

nothing  is  sold, on  the  part  of 

the  purchaser  cannot  make  a  title 

in  his  vendor  ...  308 

See  Benamee  (2)  (3) 

See  Execution  (i)  (5)  (6)  (8)  (14) 

See  Sale  (8) 

Bond. 

( I )  A takgn  by  the  Court  as  security 

under  Section  8,  Act  XXIH.  of 
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1861,  cannot  be  enforced  under 
Section  204,  A6tY HI. of  1859   ••■     21 

(2)  Where  the  original  suit  was  for  money 

on  a ,  the  fact  of  its  having 

been  decided  on  a  solehnamah  by 
which  the  creditor  obtained  land  in 
lieu  of  money  does  not  change  the 
nature  of  the  suit  with  reference  t» 
Section  27,  Aa  XXIII.  of  1861  ...     65 

(3)  Where  a stipulates  that,  if  the 

time  fixed  for  re-payment  of  the  • 
money  borrowed  was  exceeded,the 
should  be  enforced  as  a  regis- 
tered deed  :  held  that  the  rate  of 
interest  is  not  a  question  of  discre- 
tion, but  must  be  paid  at  the  rate 
stipulated  ...  ...  396 

See  Aa  XX,  0/ 1866  (i) 

See  Cause  0/ Action  (5) 

See  Declaratory  Suit  (3) 

See  Interest  (2) 

See  Minor  (i) 

See  Registration  (4) 

See  Special  Appeal  (7) 

See  Surety  (3) 
Boundary. 

To  ascertain  the  extent  of  land  actu- 
ally leased,  the  boundaries  men-  . 
tioned  in  the  lease  should  be  looked 
to,  and  not  the  estimated  area    ...  394 

See  Evidence  (15) 

See  Lessee  (i)  <- 

See  Possession  (6) 
Breach  of  Contract. 

(i)  Where  P,  after  depositing  earnest- 
money  for  the  purchase  8£  land 
from  D,  does  not  complete  the  pur- 
chase, he  is  bound  to  show  that  he 
has  an  equitable  right  to  have  back 
the  earnest-money,  and  that,  if  it 
had  not  been  deposited,  D  might 
have  sued  for  damages  ...    41 

(2)  Where  defendants  having  sold  their 

zemindary,  the  Commissioner  of 
Revenue  ordered  that  certain  churs 
which  had  been  reserved,  and 
which  having  been  in  possession  of 
Government  were  under  temporary 
settlement  with  defendants,  shoiila 
be  settled  with  the  purchasers  : 
held  that  the  defendants  should 
callinquestion  the  Commissioner's 
decision  ;  and  that  the  admission 
f)f  their  liability  to  re-pay  the 
premium  received  from  plaintiffs 
on  granting  a  lease  of  the  churs 
puttmg  an  end  to  claim  for  dama- 
ges for constitutes  a    fresh 

cause  of  action  ...  298 

(3)  On  a of  sale,  the  vendor  can  re- 

cover the  difference  between  the 
price  contracted  for,  and  that  at 
which  the  goods  might  at  the  time 
of  the  breach  have  been  sold      ...  392 
See  Damages  (3) 
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Building. 

(i)  A  landlord  may  restrain  a  ryot  from 
erecting  a  brick-house  on  land  let 
for  cultivation  ;  but  if  he  allows  it, 
he  cannot  afterwards  say  that  the 
tenant  has  done  wron^i^.     Should 
the  tenancy  determine,  the  landlord 
would  be  owner  of  the  soil,  the  te- 
nant  of  the  house 
(2)  A  person  cannot  remove  addiiions  he 
has  made  to  a      ■    ,  but  he  may 
have    compensation    for    present 
value  or  for  expenses  incurred     . . . 
(3)  Where  the  principal  subject  of  occu- 
pation is  a or s,  the  rent 

cannot  be  truly  described  as  "  the 
rent  of  land  either  kherajce    or 
lakhera  jee' ' 
See  ynrisdiction  {^6) 
See  Rent  (2) 

BUTWARR\. 

(i)  Where  in  a ,  parties  restrict  their 

rights  by  the  condition  that  one  of 
their  number  is  to  have  full  use  of 
the  water  in  a  reservoir,  the  others 
cannot  set  up  an  embankment  to 
diminish  the  now  of  water  into  it ... 
(2)  A  suit  to  set  aside  a  mokurruree  lease 
granted  by  a  co-sharer  is  prem?- 
lure  if  brought  before  the  comple- 
tion of  a in  course  of  being 

eflected 
*  (3)  Parties  holding  separate  portions  of  an 
estate  according  to  private  arrange- 
ment previously  made  cannot  ap- 
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ply^to  a  Collector  for  a  ■ 
Collector's proceedi 


A  Collector's proceedings  do  not 

preclude  the  enforcement  of  civil 
rights  under  Section  r,  Act  VII  I. of 
1859 
(5)  If  a  plaintiff  can  establish  his  title  to 
a  larger  share  than  that  recorded  in 

his  name  after  a ,  and  is  not 

barred  by  lapse  of  time,  he  should 
not  be  denied  a  declaration  of  his 
right  to  a  larger  share  than  that 
recorded  inhis  name  merely  because 
he  might  have  been  ousted  under 

^  colour  of  the proceeding     ... 

See  jurisdiction  (21)  (37) 

Byragee. 

See  Hindoo  Law  )2) 


C. 


Cause  of  Ai  tiojc. 


(1)  A  plaintiflfcannotchange  the  character 

of  his  pleading  and  obtain  a  decree 
on  a not  originally  contem- 
plated 

(2)  Where  an  embankment  keeping  in 

surface  water  situated  on  defend- 
ant's land  is  demolished,  the  demo- 
lition can  only  be  a  — —  where  it 

Vol.  XV. 
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Cause  of  Action — (Continued), 

not  only  infringes  a  definite  right, 
but  causes  actual  damage 

(3)  The  fact  of  defendant's  havmg  obtain 

ed  a  decree  under  Act  X.  of  1859 
on  the  ground  of  being  proprietor, 
and  plaintiff  only  a  ryot,  gives  the 

latter  a  distinct to  show  that 

he  is  the  real  proprietor 

(4)  Where  the  success  of  a  party  in  sum- 

mary proceedings  under  Section 
246,  Code  of  Civil  Procedure,  is 
grounded  on  his  being  in  possession 
as  of  his  own  right,  that  is  a  suffi- 
cient   

(5)  Where  plaintiff,  having  put  his  name 

to  a  money-bond,  pays  a  debt  for 

which  as  between  him  and  defend- 

6        ant  the  latter  alone  is  liable,  his 

is  as  a   surety,   and  arises 

when  he  pays  the  money 

(6)  If  the IS  the  taking  of  money, 

it  arises  at  the  place  where  the 
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money  is  taken 
See  Breach  of  Contract  (2) 
See  Declaratory  Suit  (i) 
See  Laklierajdars  (2) 
See  Limitation  (i)  (13) 
See  Rent  Suit  (4) 
See  Right  of  Worship  U) 

Caveat  Emptor. 

The  purchaser  of  property  in  litiga- 
tion while  the  litigation  is  actually 
going  on  is  affected  in  the  same 
manner  as  if  he  had  notice  of  the 
dispute  ...  372 

See  Sale  (it) 
Cazee's  Book. 

A is  not  an  official  record  under 

Section  355,  Code  of  Civil  Proce- 
dure. Before  inspection  under  Sec- 
tion 138,  the  Court  must  see  whe- 
ther a  document:  is  a  public  record  1 73 

Certificate, 

(1)  Where  a  will  set  up  by  objectors  is 

not  sufficiently  proved,  the  Court  is 
justified  in  looking  on  the  natutal 
heir  as  entitled  to  a  ^-^  of  admi- 
nistration ...     73 

(2)  Where  a  compromise  being  effected 

among  the  members  of  a  joint  Hin- 
doo family,  the  several  parties  take 
separate  shares  of  the  family-pro- 
perty, on  the  death  of  one  of  the 
members  the  others  are  not  enti- 
tled   to  a of  administration, 

which  may  be  given  to  the  adopted 
son  with  the  consent  of  the  widow  135 

(3)  A under  Act  XL.  of  1858   is 

rightly  given  to  the  guardian  of  an 
adopted  minor  where  there  is  no 
doubt  of  the  fact  of  adoption  :  an 
objector  on  the  ground  of  illegal 
adoption  not  claiming  to  be  guar- 
dian has  no  locus  stanVi  ...  166 
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Certificate — (Continued), 

(4)  A  Hindoo  widow  holding  a  certificate 

under  Act  XXVI I.  of  i860  to  col- 
lect debts  due  to  her  son,  and 
applying  for  authority  to  negotiate 
certain  Government  Promissory 
Notes,  the  interest  of  which  the  son 
had  been  permitted  to  draw,  but 
which  stood  in  the  name  of  her  late 
husband,  is  bound  to  show  how  she 
got  possession  of  them  ...  267 

(5)  Where  a  Magistrate,  on  a  represen- 

tation from  H,  who  alleged  himself 
to  be  a  cousin  of  the  deceased,  re- 
fused to  deliver  the  latter's  property 

to   his    widow    who    hela   a 

under  Act  XX  VI I .  of  1 860,  and  she, 
having  had  her  appeal  to  the  Ses- 
sions Judge  dismissed,  moved  th9 
High  Court  under  Section  404,  Cri- 
minal Procedure  Code :  Held  that 
the  High  Court  had  no  jurisdiction 
to  deal  with  the  matter  under  the 
Section  referred  to . . .  302 

(6)  But  it  was  also  held  that  the  property 

may  be  delivered  to  the  widow  on 
her  furnishing  security  for  the  pur- 
pose of  indemnifying  H  ...    ib. 

See  Appeal  (10) 

See  Jurisdiction  (12) 

See  Nephew  (i) 

See  Procedure  (2)  (14) 

Charter  Act. 

The  High  Court  may,  under  the  pow- 
ers conferred  on  them  by  the , 

compel  a  Moonsiff  to  attach  pro- 
perty in  execution,  which  he  is 
bound  to  attach  ...  246 

Section  15.     See  High  Court  (2)  (3) 

See  yurisdiction  (11)  (32) 

Civil  Ameen, 

A 's  taking  part  in  the  erection 

of  a  gurrandee,  the  right  to  erect 
which  has  been  decreed  to  plaintiiT, 
is  not  an  act  of  the  Court  ...  271 

Civil  Court. 

The  — to  which  the  charge  of  mi- 
nors and  their  property  is  entrusted 
by  Act  XL.  of  1858  is  the  Court  of 
the  Judge  of  the  district  ...  271 

See  Act  XVIII.  of  j86g  (i) 
See  yurisdiction  (9)  * 

Collector. 

The  ■  's  jurisdiction  obtains  where 
no  Sub-divisional  Officer  exists,  the 
terms  of  Section  20,  Act  VI.  of 
1 862,being  inapplicable  where  there 
are  no  presiding  officers  ...  498 

See  Jurisdiction  (27) 

COMFENSATION. 

See  Building  (2) 

Confirmation. 

See  OnufProbandi  (y) 
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Consolidation. 

A  Court  acts  sensibly  in  treating  as 
one  two  suits  for  enhancement  of 
rent  by  a  purchaser  of  two  different 
portions  of  the  same  tenure ;  and 
there  can  be  no  objection  to  one 
appeal  being  filed  ...  395 

Construction. 

The  phrases  "  attesting  a  document** 
and  "proving  a  document'*  seve- 
rally defined  and  distinguished  ... 

Contract. 
(i)  Where  parties   have  entered  into  a 

written for  the   purchase    of 

property,    the    Court   should    see 
whethera  binding  sale  was  intended, 
although  the  purchase-money  was 
not  paid 

(2)  In  a  suit  upon  a for  sale,  in  which 

it  was  agreed  that,  if  defendant  did 

not  execute  a  conveyance,  the 

would  itself  operate  as  such :  Held 
that  the was,  in  fact,  a  convey- 
ance under  which  plaintiff  can  hold 
under  subsequent  purchasers 

(3)  Where  a for  sale,  though,  in  fact, 

a  conveyance,  is  unregistered,  a 
purchaser  having  a  registered  con- 
veyance must  prevail 

(4)  Where  on  the  completion  of  a 

with  Government  by  one  of  certain 
contractors,  a  sum  of  money  kept  in 
hand  by  the  Government  is  paid  to 
him,  and  he  grants  a  joint  receipt : 
Held  that  a  co-contractor  may 
recover  from  him  his  shaft  of  the 
amount 

See  yurisdiction  (39) 
See  Maintenance  (3) 
See  Purchase  Money  (i) 

Contribution. 

Where  plaintiff  had,as  defendant  in  a 
former  suit,  failed  to  prove  excess 
payment  under  the  authority  of  a 
letter  of  assignment,  his  suit  to 
recover  on  this  ground  should  be 
dismissed 

See  yurisdiction  (5)  « 

Conveyance. 
(i)  It  is  not  illegal  for  a  judgment-debtor 
to  dispose  of  all  his  property  before 
attachment,  provided  the  transac- 
tion  is  an   actual ,  and    not 

merely  nominal  ...   155 

(2)  A  deed  of  sale  conveying  attached 
property  is  not  made  valid  by  the 
release  of  the  property  ...  222 

See  Contract  (2)  (3) 
See  Minor  (2) 

Corporate  Body. 
(i)  Where  a  —  is  used  through   an 
agent,  the  suit   is  brought  in   a 
wrong  form  ...  534 

b 
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Corporate  Body — (Continued), 

(2)  Where  a  is  sued  throu/^h   an 

agent  instead  of  ii  its  corporate 
capacity,  a  Court   is  justified   in 

refusing  to  make  such a  party 

in  the  suit  under  Section  73,  Act 
VIII.  of  1859  ^       ...  534 

^SeeAcf  VIII.  of  i8so  (16) 

Costs. 

d)  Specification  of ; without  allotment 

of  responsibility  is  not  a  sufficient 
compliance  with  Section  189,  Act 
VIII.,  1859  ...       ± 

(2)  Where  the  decrees  of  the    Sudder 
Court  and  Privy  Council  make  no 

provision  for  interest  on ,  the 

Lower  Court  cannot  in  execution 
allow  it 
t>)  Where  the  party's  admissions  and 
conduct  induced  the  supposition  of 
his  liability  for  a  claim,  the  Court 

refused  him  his ,  although  the 

suit  against  him  founded  on  such 
claim  was  dismissed  ...  348 

(4)  Where  the  Privy  Council  specifies 
a  sum  as  the  ■         of  an  appeal  to 
^              itself,  this  sum  does  not  include 
the of  translation,  &c.,  incur- 
red in  the  High  Court  ...  356 
15)  An  omission  to  award is  not  a 

•  clerical  error,  but  must  be  rectified 
by  way  of  review  within  the  pre- 
scribed time  ...  414 

(6)  The  (^inciple    of    the    Full   Bench 

Ruhng  at  page  109  of  VI.  Weekly 
Reporter  (Miscellaneous  Rulings) 
is  applicable  to  interest  on  — — 
not  awarded  by  the  decree,  and 
must  be  applied  to  all  decrees 
passed  either  before  or  after  the 
date  of  that  judgment  ...  415 

(7)  Plaintiff,  if  entitled   to    some  part 

of  his  claim,  should  not  be  deprived 
of  the  benefit  of  the  decree  by  an 

order  as  to making  him  liable 

to  defendant  for   more   than   he 

^  would  himself  recover  ...  465 

See  Act  XIV.  of  1859(1) 

See  Mesne  Profits  (4) 

See  Proceedings  ( i ) 

Court  Fees  Act. 

(1)  Stamp-duty  upon  an  appeal  filed  after 

the came  into  operation  can 

be  levied  according  to  the  provi- 
sions of  that  Act  ...  272 

(2)  Under     the     ,     trust- property 

descending  on  the  death  of  the 
trustee  is  liable  to  the  ad^valorem 
stamp-duty  prescribed  by  Schedule 
1.,  Number  11,  to  that  Act         ...  456 

(3)  No  stamp-duty  is  payable  under  the 

on  probate  granted  to  a  second 

executor  to  whom  leave  was  reserv- 


CoiTRT  Fees  PiCT-^C Continued), 

ed  to  take  out  probate  when  the 
first  probate  was  granted 
(4)  Section  16  refers  to  cases   where  a 
part^  losing  substantially  a  portion 
of  his  claim  is  precluded  from  re- 
asserting it  beiore  the  Appellate 
Court  without  paying  the  proper 
stamp-fee 
See  Stamp  (4) 

Court  of  Wards. 
See  Pott  ah  (i) 
See  Re  CO  I'd s  (i) 

Creditor. 
The  — 


496 


511 


—  of  a  deceased  proprietor  is 
•  not  prevented,  in  the  way  in  which 
deceased  would  have  been  were  he 
alive,  from  questioning  act  done 
by  the  said  proprietor's  benamee- 
dar  ...  333 

Criminal  Procedure  Code. 

A  judicial  officer  acting  too  hastily 
against  parties  whose  conduct 
seems  to  obstruct  the  course  of 
justice  is  not  presumed  to  have 
acted  vexatiously  in  the  sense  of 
Section  270,  but  in  good  faith     ...  506 

Chapter  XI.    See  yurisdiction  (29) 

Cross-appeal. 

( i)  Where  plaintiff  gets  a  decree  in  a  suit 
to  recover  possession  against  A 
claiming  as  proprietor,  but  not 
against  a  co-defendant  claiming  as 
a  ryot,  he  cannot  take  a  — 
against  the  latter  ...     26 

(2)  A  plaintiff  obtaining  a  decree  which  is 
appealed  against  is  not  bound  to 

bring  a because  the  Court  of 

first  instance  does  not  accept  a 
portion  of  the  evidence  ;  but  the 
Appellate  Court  must  examine 
such  portion  ...   136 

i  Custom. 

(r)  The of  a  family  on  particular 

points  "may  be  learnt  from  the  de- 
claration of  successive  heads  of  the 
family  on  solemn  occasions         ...  375 

(2)  For  the  establishment  of  a  family 

of  descent,  there  must  be  either  a 
positive  tradition  that  the ex- 
ists, or  a  long  series  of  instances  of 
anomalous  inheritance  from  which 
the  koolachar  may  be  inferred    ...    ib, 

(3)  The of  one  district  cannot  be 


inferred  from  its  existence  in  an- 
other until  some  geographical  or 
political  connection  is  shown  to 
exist  between  the  two   • 

5"^^  Hoondee  (2) 

S^e  Succession  (i) 
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Damages. 

(i)  A  false  charge  leading  to  a  party's 
being  obliged  lo  furnish  bail  causes 
a  loss  of  reputation  for  which  an 

award  of  rupees  20  as is  not 

unreasonable 

(2)  A  suit  for not  exceeding  Rupees 

500  for  injury  to  reputation  and 
loss  in  business  comes  under  Sec- 
tion 6,  Act  XI.  of  1865,  and  is  not 
open  to  special  appeal 

(3)  In  a  contract  where  tne  intention  was 

that  plaintiff  should,  from  time  to 
time,  give  defendant  notice  of  the 

articles  of  wood-work  wanted, 

for  breach  of  contract  can  only  be 
sued  for  to  the  extent  of  the  woofl 
not  supplied  according  to  order...  217 

See  Breach  of  Contract  (0  (2) 

See  Cause  of  Action  (2) 

See  Mesne  Profits  (5) 

See  Onus  Proband i  (5) 

See  Right  of  Suit  (4) 

Declaratory  Slut. 
(i)  In  a  suit  for  establishment  of  lakheraj 
title  to,  and  confirmation  of,  posses- 
sion in  land  purchased  in  execution 
by  plaintiff  who  sued  for  a  kuboo- 
leut :  Held  that,  there  being  no  in- 
vasion of  plaintiff's  title,  there  was 
no  cause  of  action  ...     28 

(2)  A  plaintiff  suing  for  a  declaration  that 
defendant's  pottah  is  false  must 
make  out  a  prima-facie  case  before 
the  onus  can  be  thrown  on  defcnd- 
•int  to  prove  the  genuineness  of 
his  pottah  ...   117 

A  suit  to  obtain  a  declaration  that  a 
mortgage-bond  was  falsely  alleged 
to  have  been  registered  by  plamt- 
iff,  and  was  invalid  as  being  a  for- 
gery, the  registration  having  been 
obtained  by  false  personation,  is 

not  merely  a ,  but  a  suit  for 

substantial  relief  ...  421 

See  Reversioner  ^3) 

Decree. 

(i)  A comes  under  the  description 

of  "  other  property"  'in  Section 
205,Act  Vlil.,  1 859, and  is  liable 
to  attachment  and  sale.  For  such 
attachment,  Section  237  is  most 
appropriate 
, for  enhancement  of  rent  can 


(2) 
(3) 


have  no  retrospective  effect 
A  person  to  whom  the  ordering  part 

of  a gives  nothing  cannot  be 

treated  as  having  acquired  any 
right,  merely  because  tliere  has 
been  a  mistake  in  the  heading  of 

the 

(4)  A  copy  obhe  judgment  with  the  sche- 
dule of  costs  appended  does  not 
constitute  a  proper a$  recjuir- 


34 
119 


126 


DECREE^CContinuedJ. 

ed  under  Section  189,  Code  of  Civil 
Procedure  ...   326 

(5)  The  purchaser  of  an   ex- parte 

strongly  tainted  with  fraud  cannot 

be  allowed  to  profit  by  it  ...   340 

(6)  A is  not  satisfied  by  the  taking 

of  a  kistbundee  executed  by  the. 
judgment-debtor, and  the— —hold- 
er's remedy  under  the con- 
tinues, although  he  agrees,  as  long 
as  he  receives  the  instalments,  not 
to  execute  the  decree  ...  459 
{7)  An  application  to  execute  a  solehna- 
mnh  Hied  after  remand,  in  appeal, 
of  a  suit  which  has  been  decreed 
is  not  a  proceeding  taken  on  the 

basis  of  the ,  and  cannot  keep 

the alive  ...   514 

(8)  Where  a of  the  Sudder  Court  is 

in  general  terms,  though  the  judg- 
ment indicates  a  different  inten- 
tion, the should  not  be  used 

to  obtain  execution  for  the  whole 
of  the  claim,  but  restricted  to  what 
the  Court  manifestly  intended  lo 

grant  .        .•  530 

(9)  A directing  payment  by  instal- 

ments should  be  executed  to  the 
extent  of  the  instalments  falling 
due  within  three  years  before  the 
application  for  execution  ...   547 

See  Assignee  (1) 

See  Costs  (7) 

See  Execution  (9)  (r2)  (16)  (23) 

See  Partnership  (1)  ^ 

See  Possession  (4) 

Default. 

Where  nn  appellant  is  refused  post- 
ponement, and  his  appeal  is  dis- 
missed in  his  absence,  the  case  is 
one  of ...    143 

See  Act  VIlLof  iS^g  (11) 

See  Act  Xf.  of'i86^ {\) 

Defendant. 

Where  a summoned  as  a  witness 

does  not  appear,  the  Court  m^jst 
adjudicate  on  the  sufficiency  of  his 
excuse  ...   269 

Deposit. 

A  party  is  not  entitled  to  benefit  from 

a under  Act  VI.  (B.  C.)  of 

1862,  if  it  was  paid  in  without  a 
tender  to,  and  refusal  by,  the  op- 
posite party  '  ...      4 

Dispossession. 

See  Limitation  (fo) 

Distraint. 

See  Act  X.  of  i8s;g  (5) 
See  jurisdiction  (35) 

Divorce. 

Se^  Mahomedan  Lavf  (3) 

d 
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Document. 

(I)  The  rules  regulating  the  conduct  of 
cases  111   Mofussil  Courts  do  not 

necessitate    the    proving  of ^s 

which  are  not  disputed 

(2) s  not  evidence  between  the  par- 
ties should  not  be  admitted 

(5)  It  should  be  distinctly  noted  that  an 

admissible coming  under  the 

class  requiring  proof  is  admitted 
•  on  the  record  subject  to  proof    ... 

See  Evidence  (I2) 

DUR-PUTHKEDAR. 

The  status  of  a docs  not  depend 

on  registration  or  the  consent  of 
the  zemindar 


See  Rent  (i) 
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Easbmemt. 

A  person  claiming  right  of  — 

another's  property  is  bound  to 
prove  contmuous  enjoyment,  not 
merely  by  presumption,  but  as 
of  right 

Ejectment. 

(1)  In  a  suit  to  recover  possession  where 

plaintiffs  have  been  ousted  by  de- 
fendants who  have  no  title,   the 
latter  cannot  set  up  the  claim  of  a 
•  third  party  ;  and  plain tifTs'  right  is 

not  affected  by  the  limitation  under 
Section  15,  \di  XIV.  of  1859     ... 

(2)  A  superior  holder  dispossessing  a  ryot 

is  liable,  not  merely  for  the  profit  he 
makes  by  letting  out  the  land,  but 
to  make  good  the  ryot's  loss 

See  jfurtsdiction  (17) 
See  Notice  (7) 

See  Right  of  Occupancy  (3) 
See  Sale  17) 

Embankment.  • 

See  Onus  Probandi  (14) 

Endowment. 

Where  property  is  endowed  by  the 

•     proprietor,  and  as  such  devolves  to 

his  widow  as  trustee,  it  cannot  be 

sold    in    satisfaction    of  a  claim 

against  him 

Enhancement. 

(1)  In  a  suit  for on  the  ground  that 

defendant  holds  lands  in  excess  of 
what  he  pays  rent  for,  plaintiff 
must  show  that  they  are  included 
in  defendant's  tenure,  and  that  he 
pays  rent  for  .1  smaller  area 

(2)  In   a  suit  for where   plaintiff 

establishes  the  ground  of  his  claim, 
and  defendant's  plea  under  Section 
4,  Ati  X.  of  1859,  i^  "<^^  made  out, 
the  rules  of  proportion  laid  out  in 
Full  Bench  Ruling  in  the  case  of 
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Enhancement — (ContinuedJ, 

Thakooranee  Dassee  must  be  ap- 
plied ...  ...  ...    109 

(3)  A  Judge,  finding  plaintiff  not  entitled 

to  a  decree  for  arrears  of  rent  at 
an  enhanced  rate,  has  no  right  to 
declare  defendant's  tenure  liable 
to prospectively     ...  ...   148     \ 

(4)  The  rent  of  a  tenure  protected  from 

under  Section   4,  Act  X.  of 

1S59,  cannot  be  increased  on  the 
ground  of  excess  land  ...   157 

(5)  Where  defendant's  tenure  began  from 

a  date  later  than  the  Permanent 
Settlement,  he  is  not  entitled  to  the 
presumption  under  Section  4,  ActX. 
of  1859,  even  if  he  proves  uniform 
rate  of  payment  for  20  years  ...  193 
((t)  In  a  suit  for  a  kubooleutat  enhanced 
rates  said  to  be  those  prevailing  in 
adjacent  villages,  the  evidence  of 
seven  occupant  ryots  of  the  neigh- 
bourhood, though  not  a  majority, 
makes  a  case  which  defendant  is 
bound  to  rebut 

(7)  A  suit  for  a  kubooleut  at  a  given  rent, 

where  the  rate   claimed  is  above 

what  is  equitable,  is  a  suit  for 

to  which  Full  Bench  Ruling  at  p. 
14,  Weekly  Reporter,  Vol.  X.,  ap- 
plies ...  ...  ...  289 

(8)  Where  a  plaintiff,  even  after  measure- 
ment, claims  rent  for  a  much  larger 
excess  of  land  than  exists,  the 
Lower  Court  is  right  in  refusing  to 
help  him  to  recover  rent  on  a  small 
excess  found  in  defendant's  pos- 
session ...  ...  ...  366 

(9)  A  notice  of on  the  ground  that 

the  ryot  is  p.iying  at  a  lower  rate 
than  that  paid  by  equal  ryots  shows 

that is  sought  under  Clause  i. 

Section  17,  Act  X.  of  1859  ...  391 

(10)  In  a  suit  for  arrears  of  rent  at  an  en- 
hanced rate,  where  defendants 
plead  protection  under  a  mokur- 
ruree  pottah  of  old  date,  since  lost : 
Held  that  their  inability  to  prove 
the  pottah  should  not  prevent  their 
being  allowed  to  prove  uniform 
payment  ...  ...  ...  393 

(ii)  A  putneedar  in  a  mehal  under  tem- 
porary settlement,  who  grants  a 
pottah  reciting  that  no  increase  of 
jumma  shall  ever  be  demanded, 
cannot,  when  his  own  rent  is  rais- 
ed by  the  zemindar  on  obtaining  a 
{>ennanent  settlement,  raise  his 
essec's  rent    ... 

(12)  A  putneedar  suing  for on    the 

ground  of  his  own  rent  being  rais- 
ed is  not  entitled  to  a  decree  for 

of  excess  land  in  defendant's 

possession,  or  to  treat  him  as  a 
trespasser  in  respect  of  such  ex- 
cess  •••  ■•.  ••«    f('« 
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Enhancement — fConiinuedJ, 

(13)  Where  there  is    no  right  of  occu- 
pancy, a  landlord's  notice  of 

is  valid  if  it  specifies  the  rent  for 
the  ensuing  year  and  the  ground  of 

such   ,  the  only   limit   to   his 

power  of  after  notice  being 

the  fairness  and  reasonableness  of 
the  rent  ...  ...  ...  520 

See  Decree  (2) 

See  Intermediate  Tenure  (2) 

See  Kuboolent  (1) 

See  Notice  (6) 

Estoppel. 

Only  matters  decided  between  the 
parties  by  the  decree  in  the  suit 
should  be  treated  as  binding 
against  them  in  subsequent  litiga-* 
tion  :  no  part  of  the  reasoning  on 
the  findings  of  fact  is  binding  fur- 
ther than  for  the  purposes  of  the 
particular  decision  ...  527 

See  Res  Adjudicata  (2)  (3) 

See  Title  (2) 

Evidence. 

( 1 )  I n  a  boundary-dispute,  a  sur\'ey-map, 

if  not  conclusive ;-,  is  important, 

and  should  be  considered  ...      3 

(2)  The  judge    of   an    Appellate   Court 

should  allow  the  parties  or  their 
pleaders  to  submit  the at  the 


hearing  in  open  Court,  with  every 
comment  and  argument  they  think 
necessary 

(3)  The  copy  of  a  copy  of  a  document 

is when  it  comes  from  a  public 

office,  and  the  original  is  shown  to 
have  been  lost 

(4)  A  statement  by  a  pleader  on  behalf 

of  his  client  after  full  considera- 
tion and  consultation  is  admissible 
as against  that  client  in  an- 
other case  in  which  he  is  a  parly  ... 

^-)  Xhe of  a   defendant's  agent  in 

the  absence  of  defendant's  own  de- 
position is  legal ... 

(6)  A  map  is  not  admissible  as unless 

it  is  stamped  ,.. 

(7)  Where  an  urpunnamah  is  proved,  but 

cannot  be  found,  the  Court  may 
accept  as  secondary — —the  au- 
thenticated copy  of  an  authenti- 
cated copy 

(8)  Though  no  right  or  title  can  be  de- 

cided adversely  to  defendant  on  the 
basis  of  a  solcnnamah  to  which  he 
was  not  a  party,  it  would  yet  be 

that,  by  an  order  passed  on  it, 

plaintiff  was  put  in  possession    ... 

(9)  A  Collectorate  peon's  return  of  ser- 

vice of  notice  is  not  legal 

(10)  An  admission  before  a  Registrar  of 

the  receipt  of  purchase-money  at- 
tested by  his  endorsement  is  not 
conclusive  •—  ;  but    the    party 
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Evidence — (Continued). 

seeking  to  get  out  of  its  effect 
must  make  out  his  case  by  very 
clear . . .  280 

(11)  Where  the  order  for  a  local  inves- 

tigation under  Section  iSo,Codeof 
Civil  Procedure,  is  not  objected  to 
by  the  opposite  party  at  the  time, 
the  Commissioner's  report  and  the" 
depositions  may  be  viewed  as 291 

(12)  A  Court  is  bound  to  receive  as 

authenticated  documents  named  in      * 
the  plaint  and  filed  on  the  day  for 
fixing  issues,  even  though  through 
inadvertence  of  the  amiah   they 
were  not  made  part  of  the  record  323 

(13)  W^hen  there  is  a  conflict  between  a 

Judge's  memoranda  of  and 

the  recorded  depositions  of  wit- 
nesses, the  Court  must  be  guided 
by  the  latter  ...  375 

(14)  In  a  possessory  suit,  plaintiff's  in- 

ability to  substantiate  an  alleged 
pottah  is  no  reason  why  he  should 
not  be  permitted  to  fall  back  upon 
other ...  399 

(15)  Where,  in  a  suit  for  possession  of 

land  contained  in  a  Government 
resumed  mehal,  defendant  applies 
for  a  comparison  with  the  maps 
and  chittahs  made  in  a  boundary- 
dispute  between  the  zemindar  and  « 
Government,  to  show  that  the  land 
belonged  to  the  jungle-mehal,  he 
proflfers  the  very  best  ■,  and 
the  Subordinate  Judge  sho«ld  en- 
tertain the  application  ...  444 

See  Agreement  (1) 

See  Arbitration  Award  (1) 

See  Enhancement  (6) 

See  Measurement  (2) 

See  Plaint  (l) 

See  Pleadings  (i) 

See  Procedure  (15) 

See  Registration  (i) 

See  Special  Appeal  (9) 

Excess  Land. 

See  Enhancement  (7)  (8)  *- 

See  Rent  Suit  (6) 

Excess  Payment. 

See  Execution  (7) 

Execution. 

(1)  If  a  person  is  to  be  concluded  by  the 

contention  that  his  application  to 
execute  is  not  bondfidty  he  should 
be  allowed  to  explain  all  his  adts      5 

(2)  Payments  out  of  Court  may  be  certi- 

fied to  the  Court  and  proved  by 
the  decree-holder  to  avoid  the  law 
of  limitation,  notwithstanding  Sec- 
tion 206,  A<5t  Vni.,  1859  ...     66 

(3)  A  widow  claiming  to  be  a  trustee  of 

properly  endowed  by  her  husband 
is  not  bound  by  a  decision  adverse 


. 
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to  a  claim  set  up  by  her  husband's 
grandfather  in  respect  of  that  pro- 
perty, if  she  was  not  a  party  to  the 
litigation  .,.     75 

14)  A  Lower  Appellate  Judge  decreeing 
a  suit  in  satisfaction  of  a  decree- 

^  holder's  claim  from  the  proceeds  of 
a  house  should  himselt  determine 
and  adjudge  the  value  of  the  house, 

and  not  refer  that  duty  to  the 

department  ...  ...   124 

(5)  The  omission  of  a  decree- holder  to 

carr)'  on proceedings  pending 

an  application  for  re-hearing  is  no 
evidence  of  want  of  bona  fides    ...   127 

(6)  Buying  in  good  faith  at  a  sale  in 

does  not  make  it  immaterial  to  in- 
quire into  the  vendor's  title         ...   131 

(7)  Sums  paid  in in  excess  of  what 

was  due  under  the  decree  can  onl)' 

be  recovered  by  application  to  the  | 

Court  which  executed  the  decree ...   1 60 

(8)  When  a  decree-holder  pays  into  Court 

money  for  issue  of  notices  of  at- 
tachment and  sale,  his  intention  is 
supposed  to  be  bondjide  ...   162 

(9)  A  party  obtaining  a  decree  to  recover 

a  mortgage-debt  by  sale  of  two 
mortgaged  premises  may  proceed 
against  both  or  either  ...   170 

^  (10)  The  prospective  attachment  and  sale 
of  a  judgment-debtor's  right  to 
maintenance  allowed  by  a  decree 
cannot  be  ordered  ;  but  in  view  of 
an«instalment  becoming  due,  the 
Court  may  make  an  order  for  non- 
payment ...  ...   188 

(11)  The  proceedings  of  a  decree-holder 

to  get  full  relief,  on  being  referred 
to  a  civil  suit,  keep  the  decree 
alive  ...  ...  ...  207 

(12)  Where  a  decree  requires  the  judg- 

ment-debtor to  render  accounts,  he 
can  only  account  for  moneys  come 
into  his  hands,  and  it  is  open  to  the 
decree-holder  to  show  that  this  has 
not  been  done  ...  ...  260 

(U^Vherc  it  would  take  20  years  to  pay 
off  the  debts  from  the  profits  of  the 
attached  property  of  the  judgment- 
debtor,  a  Court  executnig  the  de- 
cree is  right  in  not  appointing  a 
manager.  But  a  manager  may  be 
appointed  if  by  sale,  mortgage,&c., 
of  portions  under  Section  243,  Act 
VIII.,  1859,  the  debt  can  be  clear- 
ed of!  in  six  months  ...  ...  322 

1.14}  Paying  tullubana  and  taking  out 
process  evince  a  sufHcient  bomU 
fide  intention  of  obtaining  the  fruits 
of  a  decree  ...  ...  356 

(15)  Where  a  purchaser  in  — —  claims 
more  than  the  share  of  the  person 
whose  rights  and  interests  he  has 


Execution — (ConiinuedJ, 

purchased,  his  suit  should  be  de- 
creed to  the  extent  to  which  these 
rights  and  interests  are  found  to 
exist  •••.363 

(16)  .\s  between  judgment-debtors  and 

decree-holder,  the  purchase  of  a 
decree  by  one  of  the  debtors  oper- 
ates as  a  satisfaction  of  the  decree, 
which  cannot,  therefore,  be  legally 
executed  ...  372 

(17)  An    application     for    partial  , 

though  irregular  and  ineffectual, 
must,  if  made  bond  fide  under  a 
mis-apprehension  of  law,  be  re- 
garded as  a  proceeding  keeping 
the  decree  alive  ...  449 

(i£)  A  Privy  Council  decree  ordering 
possession  with  mesne-profits,  but 
without  interest,  docs  not  interfere 
with  the  power  of  the  Judge  who 
executes  it  to  award  interest  on 
the  aggregate  sum  adjudged  a  id 
costs  fiom  date  of  decree  to  date 
of  payment  ...  469 

( 19)  A  mortgagee  taking  out  a  money-de- 

cree may  follow  the  property  on 
which  he  has  a  lien  into  the  hands 
first  of  one  purchaser  and  then  of 
another  ...  486 

(20)  The   deposit  of   tullubana    without 

indication  of  the  mode  in  which 

is  to    be  obtained  is  not  a 

bond-fide  proceeding  keeping  the 
decree  alive  ...  530 

(21)  Under  Section  204,  Civil  Procedure 

Code,  the  decree  of  the  Appellate 
Court  may  be  executed  against  the 
surety  who  has  rendered  himself 
liable  for  the  performance  of  the 
decree,  and  the  Recorder's  order 
dismissing  a  case  against  such  a 
surety  is  open  to  appeal  . . .  538 

(22)  There  is  no  procedure  under  A6t 

VIM.  of  1859  according  to  which 

may  be  taken  out  of  a  kistee- 

bundee  incorporated  into  adeciee 
without  a  previous  regular  suit  . . .  542 
(•23)  Where  an  appeal  is  inadvertently 
decreed  against  four  share-holders 
instead  of  five,  the  Court  executing 
it  errs  in  recovering  the  entire 
amount  out  of  the  shares  of  the 
four  ...  545 


See  Ai'f  Vlll.of  i8s9  (14) 

See  Aa  X,of  i8s9  (i)  (4) 

See  Bona  Fides  (2) 

See  Civil  Ameen  (1) 

See  Decree  (6)  (8)  (9) 

See  Execution  (3) 

See  Interest  (1) 

See  yoint  Decree  (i)  (3) 

See  Jurisdiction  (43) 

See  Lien  (2) 

See  Limitation  (4)  (6) 


g 


XIV. 


Index  (civil  rulings). 


Execution — (Continued), 

See  Mesne  Profits  (i)  (2)  {7)  (8) 
See  Pre-emption  (7) 
See  Sale  (4)  (10) 

Ex-part  E. 

An  order  setting  aside  an judg- 
ment is  finahvhere  defendant  shows 

sufficient  cause  lor  not  appearing, 
and  applies  within  30  days  after  the 
attempt  to  execul'e  process.  An  ap- 
peal will  lie  if  the  order  is  made 
without  jurisdiction,  or  the  apphca- 
tion  is  admitted  after  the  prescribed 

time  ,      ••• 

It  is  not  just  to  restore  an decree 


175 


(2) 


(3) 


(4) 


which  two  Courts,  on  subsequent 
trial  on  the  merits,  find  should  not 
be  renewed ;  and  the  Moonsif!  s» 
order  admitting  the  case  tp  a  re- 
hearing is  not  open  to  appeal  ... 
It  may  becompetenttoa  Small  Cause 

Court  Judge,  on  hearing  one  of 
the  defendants,  to  set  aside  an 
ex-par te  decree  as  to  all,  if  justice 
requires  it  .     /-      "l 

In  dealing  with  a  suit ,  the  Court 


315 


371 


-sS 


503 


ib. 


must  see  that  plaintiff's  case  is 
prima  facie  proved  ;  the  mere  ab- 
sence of  the  defendant  not  justify- 
ing the  presumption  that  plainiilt  s 
case  is  true  ^     . ,    , 

(«;)  Where  a  case  was  decided  — -  not- 
withstanding  repeated  aoplications 
for  time  to  enable  defendant  s  wit- 
nesses living  in  distant  and  differ- 
ent  districts  to  be  present,  the 
High  Court  remanded  the  case  for 
re -trial 
See  Procedure  (12) 

F. 

Ferry. 

A  suit  to  reopen  a  — -  included  in 
an  estate  obtained  from  the  uo- 
vernmcnt.was  held  not  to  be  main- 
tainable, the  ghAt  where  plaintiff 
desired  it  to  be  re-opened  being 
within  two  miles  of  where  a  public 
was  established 

FlKDINO. 

See  Possession  (5) 

Foreclosure. 

Omission  to  give  notice  to  the  mort- 
eagor  or  his  representative  is 
iuflicient  to  vitiate  the  whole  of 
l\^Q proceedings  ...  203 

Foreign  Judgments. 

The  rule  laid  down  in  a  case  where 

. are  sought  to  be  executed  in 

ourConfts  •••  500 

FoREiGW  Territory. 
See  Notice  (i) 


29§ 


132 


Fraud. 

In  a  suit  by  a  son  of  one  of  two 
members  of  a'  family  who  sold 
property,  to  pay  of!  a  debt  jointly 
contracted,  for  his  own  or  his  own 
and  his  father's  share,if  it  is  alleged 
that  the  father  is  connected  with 
the  institution  of  the  suit  with  a 
view  to  defraud  creditor,  an   im« 

.  porta nt  issue  is  raised  which 
should  be  tried  and  decided        ...  43^ 

See  Aa  VIII .  (B,  C.)  0/1865  (0 

See  Bona  Fides  (3) 

See  Decree  (5) 

See  Locus  Penitential  (i) 

See  Onus  Probandi  Ui) 

See  Plea  (3) 

G. 

Ghatwal. 

A ^  cannot  grant  a  lease  in  perpe- 
tuity 

Grounds  of  Appeal. 

Where  one  of  the in  the  written 

memorandum  is  not  alluded  to  in 
the  hearing,  the  Court  is  not  at 
fault  if  no  decision  is  passed  upon 
it.  If  the  Court  fails  to  decide  such 
point  after  attention  is  called  to  it, 
a  review  of  judgment  should  be 
asked  for 

Guardlxn. 

A  widow  defending  a  suit  as of 

her  minor  son  cannot  be  njade  lia- 
ble in  her  own  person  as  well  as  re- 
presenting her  husband's  heirs  ... 

F. 

Hearing. 

See  Act  VIII.  of  1659  {3)- 

Heir. 

See  Certificate  {i) 

See  Hindoo  Law  (5) 

See  Inheritance  (3) 
High  Court. 

(1)  Where  the  decision  of  a  Lower  Court 
follows  a  view  of  the  law  taken  ^y 

ihe ,  and  that  view  is  set  aside 

by  a  ruling  of  Her  Majesty  in 
Council,  the  judgment-creditor  has 
a  right  to  a  re-trial 

(2)  The cannot  interfere  under  Sec- 
tion 15  of  the  Charier  Act  where 
the  Lower  Court  has  not  acted 
without  jurisdiction,  or  where  theie 
is  a  remedy  by  a  regular  suit     ... 

(3)  The 's  interference  under  Section 

5  of  the  Charter  Act  is  warranted 
where  a  Collector  refuses  to  notice 
an  intervenor'sclaim,  and  therefore 
is  held  to  have  refused  to  try  the 
case 

See  Appeal  (5) 

See  Special  Appeal  (6). 
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Hindoo  Law. 
(i)  Under  the  Mitakshara,  a  nephew  suc- 
ceeds, not  as  the  hetr  of  his  father, 
but  as  direct  heir  of  his  uncle     ...     70 

(2)  A  Hindoo  becoming  a  byragee  does 

not  divest  himseli  of  all  title  in  his 
family-estate  which,  on  his  death, 
devolves  on  his  heirs,  and  not  on 
•  his  mistress,  though  she  performed 
his  funeral  rites  ....   197 

(3)  A  shebait  may  alienate  a  reasonable 
•  portion  of  the  property,  where  the 

necessities  of  the  management  re- 
quire it  ...  228 

(4)  If  a  sister's  son  is  alive  at  the  death  of 

his  uncle's  last  preceding  female 
heir  who  succeeded  to  the  property, 
he  takes  the  succession  . . .  433 

(5)  Amongstsapindas,thcnearestsapinda 

excludes  those  more  remote         ...  482 

(6)  A  childless  Hindoo  is  bound  to  adopt 

a  son,  if  at  all  anxious  for  his  own 
salvation  ;  and  what  is  required  to 
be  done  is  not  optional,  but  impera- 
tive ...  548 

See  Adoption  (1) 

See  Hindoo  Widow  (4) 

See  yoint  Hindoo  Family  (6) 

See  Possession  (7) 

Hindoo  Widow. 

(1)  Where  a  husband   leaves  property, 
^  moveable  and  immoveable,  to  be 

enjoyed  bv  his for  her  life- 
time, and  after  her  death  to 
become  the  absolute  property  of 
his^adopted  son,  she  may  invest 
money  in  the  purchase  of  immove- 
able property  for  the  maintenance 
of  her  daughter  and  granddaughter    63 

(2)  A enjoy mg  the  immoveable  pro- 

perty of  her  deceased  husband 
cannot  alienate  the  immoveable 
property  or  any  property  she  has 
purchased  out  of  the  profits  of 
such  estate 

(3)  A--^'s  maintenance  is  a  charge  upon 


Ijaradar. 

See  Zemindar  (1) 

Ijmalbe. 

The  word  — 


I. 


expresses  joint*tenancy, 


the  family-estate  in  whosesoever 
hands  the  estate  may  fall 
(4)  Under  the ,  a  grandson  is  not  en- 
titled to  maintenance 

See  Arrears  of  Rent  (2) 

See  Inheritance  (3) 

See  Sale  (9) 

HOOVDEE. 

(1)  The  non-acceptance  of  a  duplicate 

where  the  original  has  already 

been  accepted,  does  notgive  plaint- 
tiff  any  cause  of  action,  and  consi- 
deration has  not  failed 

(2)  Where  a  duplicate provides  that 

it  shall  not  be  accepted  if  the 
original  has  been  accepted,  no  cus- 
tom can  override  the  terms  of  the 
contract,  or  be  sustained  in  a  Court 
of  Justice 

7oL  XV, 


ib. 

263 
498 


50^ 


even  where  commensality  is  not 
implied  .,.     93 

Incumbrance. 
(i)  Where  a  tenure  whose  lease  does  not 
reserve  a  right  of  sale  for  arrears  of 
rent  is  sold  for  arrears,  it  is  sold 

subject  to s,  and  the  purchaser 

is  bound  by  a  decree  of  foreclosure 
passed  against  the  former  holder...  237 

(2)  If  a  tenure  is  sold  without  the  consent 

of  the  zemindar,  the  purchaser  can 
only  be  treated  as  holding  a  rent- 
•  free  tenure  subject  to  that  of  the 
original  tenant,  and  such  rent-free 
tenure  can  be  avoided  by  the  pur- 
chaser when  the  tenure  itself  is  sold 
under  Act  VIII.  (B.  C.)  of  1865...  360 

(3)  A  house  built  on  a  tenure  cannot  be 

considered  an within  the  mean- 
ing of  Section  16,  Act  VIII.  (B,C.) 
of  1865  ...     ibn 

See  Purchaser  (1) 

Inheritance. 

(1)  An  heir  does  not  lose  his  rights  as 

such,  because  he  cannot  prove 
a  will  under  which  he  claimed  a 
larger  share  in  a  former  litigation 
in  which  no  question  of  inheritance 
was  raised  ...  25 1 

(2)  Where  the  impartibility  of  a  Raj  has 

its  origin  in  the  Raj  itself,  the  na- 
ture of  the  Raj  would  not  exclude 

from any  persons   of   either 

sex,  if  without  physical  or  intellec- 
tual infirmity  ...  375 

(3)  To  determine  who  is  the  heir  to  a  de- 

ceased Hindoo  who  left  a  widow  as 
his  heir,  it  must  be  seen  who  was 
the   nearest  sapinda  alive  at  the 
time  of  the  death  of  the  widow  ...  442 
See  Custom  (2) 

Insolvency. 

The  provisions  of  the  Civil  Procedure 
Code  in  respect  of are  applica- 
ble to  decrees  of  Small  Cause 
Courts  in  the  Mofussil  ...  571 

See  Insolvent, 


Insolvent. 

The  vesting  of  an 


-'s  property  in 


the  Ofhcial  Assignee  is  liable  to  be 
divested  by  a  sale  in  pursuance  of 
an  attachment  subsisting  at  the 
time  of  the  investing  order 

See  Insolvency, 

See  Security  (i) 

I  In5talment-3ond. 
See  Decree  (6) 
ib  See  Execution  (22)        * 
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Instalments. 

See  Decree  (9)  » 

Interest 

(1)  is   rightly   awarded  on   excess 

payment  under  a  decree  executed 
during  the  pendency  of  a  special 
appeal,  which  decree  was  modified, 
and  the  amount  reduced  in  the 
special  appeal  ...     74 

(2)  When  there  is  no  express  understand- 

ing that  a  certain  exorbitant  rate  of 

stipulated  for  in  a  bond  is  to 

continue  after  the  time  fixed  for  re- 
payment,the  Court  need  notassume 
that  the  parties  are  bound  to  that 
rate  by  contract  after  suclvperiod . . .  284 

See  Bond  {z) 

See  Costs  (2)  (6)  ^ 

See  Mesne  Profits  (9) 

Intermediate  Tenure. 
(i)   Intermediate  holders  setting  up  as 
mokurrureedars  are  not  debarred 
from  pleading  limitation  against 
their  landlord  . . .  232 

(2)   Where  a  notice  of  enhancement  in 

connection  with  an states  that 

the  talookdar  can  collect  so  much 
rent  from  the  ryots,  the  talookdar 
may  support  his  claim  to  protection, 
on  the  ground  that  he  cannot  obtain 
the  rent  claimed  from  him  ...  335 

See  Limitation  (u) 

See  Mortgagor  (i) 
I  See  Notice  (6) 

See  Transfer  (3) 

Interruption. 

See  User  (2) 

Intervention. 

The  fact  of  a  defendant  in  the  first 
instance  allowing  the  intervener 
alone  to  appeal  does  notdebarhim, 
when  the  case  is  re-opened  by  re- 
mand, from  appealing  in  his  own 
person  ...  572 

See  Procedure  (15) 

Invalid  Lakheraj. 

See  Limitation  (15) 

Irregularity. 

If  fraud  is  absent,  want  of  clearness  in 
specifying  the  arrears  and  costs  for 
which  a  sale  is  made,  in  the  mode 
of  publishing  the  notice,  is  not  an 

vitiating  the  sale  ...  279 

See  yurisdiction  (6) 

Issues 
(I)  — *—  are  to  be  fixed  under  Section  138, 
Code  of  Civil  Procedure.     Where 
defendant  does   not  appear,   the 

Court  is  not  bound  to  fix  any , 

but  should  proceed  under  section 
1 1 1  to  hear  the  case  ex  parte      ..*.   145 
(2)  Where  a  Q>urt  shortly  before  decision 
records  a  proceeding  declaring  its 


I SSU  ES— ^C'o  n  tin  ued) . 

intention  to  frame  additional , 

and  reserves  the  actual  framing  for 
the  time  of  giving  judgment,  its 
procedure  is  not  warranted  by  Sec- 
tion 141  of  the  Civil  Procedure 
Code  ...   15' 

(3)  Matters  in  dispute  should  be  ascertain- 
ed from  the  hearing  of  the  suita!^ 
well  as  from  the  plaint  and  answer ; 
and  it  is  not  necessary  that  a  de- 
cision come  to  upon fixed  in    • 

the  Lower  Court  should  be  set 
aside  on  account  of  indistinctness 
in  the  form  of  the  plaint  ...  286 

See  Fraud  (l) 

Sec  Parties  (2) 

J. 

Joinder  of  Causes. 

Where  a  number  of  cases  are  institu- 
ted against  the  same  defendant 
relatmg  to  the  same  matter,  and 
plaintiff  applies  to  have  them  all 
tried  separately  on  its  merits  ...  iio 
See  Right  of  Suit  {,2^) 

Joint  Decree. 

(i )  One  of  several  holders  of  the  same  de- 
cree wishing  to  take  out  execution 
should  apply  under  Section  207, 
\c\.  VIII.,  1859,  to  execute  the 
whole  decree :  the  Court  may  admit  * 
the  application,  passing  orders  to 
protect  the  interests  of  the  other 
decree-holders  ^         ...  159 

(2)  In  asuitagainstheirsinheritingequal- 

ly;  a may  be  passed  witnout  de- 
termining the  liability  of  each     ...  192 

(3)  Where  a for  contribution  passed 

against  a  Hindoo  widow  and  the  re- 
versioner is  executed  against  the 
latter  as  sole  surviving  judgment- 
debtor,  by  the  sale  of  his  rights  and 
interests  in  the  property,  the  joint 
property  is  held  to  have  passed, 
though  the  sale-certificate  omits  the 
word  **  property  "  .*•.  329 

See  Specific  Liability  (1) 

Joint  Hindoo  Family. 
<i)  Where  a  partition  is  made  to  determine 
the  share  of  one  member,  and  the 
other  members  continue  to  live  and 
mess  together,  these  others  must  be 
presumed  to  have  re-united        ...  200 

(2)  The  fact  o\  plaintiffs  and  judgment- 
debtor  being  members  of  a  — 
does  not  creatcthe  presumption  that 
certain  property  sold  m  execution  is 
joint;  and  plaintiffs  having  once 
alleged  separation,  the  onus  is  on 
them  to  prove  that  it  was  held 
jointly  ...  238 
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JoiWT  Hindoo  Family — (ContinuedJ, 

(3)  Where  part  of  the  family-property  is 

joint  and  the  members  live  in  com- 
mensality, there  is  warrantable  pre- 
sumption that  the  family  is  joint...  304 

(4)  The  wives  and  mothers  of  a are  as 

much  members  of  the  family  as 
theirhusbandsandsons;  and  where 
•  property  is  purchased  in  the  name 
of  a  female  member  during  the  life 
of  her  minor  son,  the  presumption 
•  of  joint  acquisition  is  not  rebutted 

by  the  fact  of  her  name  being  en- 
tered in  the  Colle<itor*s  books     ...  357 

(5)  The  special  rule  of  Hindoo  Law  un- 

der which  a  re-'united  parcener  takes 
the  heritage  to  the  exclusion  of  a 
separate  claimant  of  an  equal  de- 
gree applies  only  where  the  co- 
parceners re-united  through  affec- 
tion, and  live  in  the  same  house  with 
entire  community  of  interest       ...  442 

(6)  The   presumption    of    Hindoo    Law 

against  the  claim  of  a  member  of 
a  family  to  the  exclusive  right  to  a 
house  which  he  has  built  arises  only 
in  the  case  of  a . . .  446 

(7)  The  manager  of  certain  joint  property 

cannot  found  any  right  to  sell  a 
part  of  it  on  the  presumption  of 
plaintiff's  consent,  however  such 
presumption  may  avail  the  pur- 
*  chasers  ...  4^7 

Se0  CertificaU  (2) 

See  Partition  (3) 

JUDGM£NT« 

See  Decree  (8) 

JUDGMKNT-DBBTOR. 

(i)  The  silence  of  a  —  on  a  previous  oc- 
casion is  no  bar  to  his  being  heard 
when  he  objects  aliening  material 
irregularity,  providedthe  allegation 
is  made  withm  the  30  days  allowed 
by  law      ...  ...  ...     95 

(2)  There  is  no  law  authorizing  the  High 

Court  to  interfere  for  the  relief  of 

a  necessitous  — — -  whose  salary  has 

been  attached  in  execution  of  a  de- 

^     cree  of  a  Small  Cause  Court       ...  534 

See  Liability  (2) 

Jurisdiction. 

(1)  In  respe^  of  an  appeal  to  the  Collec- 

tor as  a  condition  precedent  to  a 
suit  in  the  Civil  Court  under  Sec- 
tion 13,  Act  VHL  (B.  C.)  of  1865      17 

(2)  In  a  suit  on  the  ground  of  illegal 

ejed^ment  where  defendant  is  the 
tjardar  entitled  to  the  rents         ...     18 

0)  Of  a  Civil  Court  to  try  the  genuine- 
ness of  a  kubooleut  found  by  the 
Revenue  Court  to  be  a  genuine 
document  ...     32 

(4)  Of  a  Judge  in  respedl  to  ordering  the 
trial  by  a  Subordinate  Judge  of 


68 
80 


Jurisdiction — (Continued), 

proceedings  in  execution  of  a  de- 
cree, which  are  part  of  the  original 
civil  suit  tried  by  himself  ...     48 

(5)  In  a  suit  to  recover  money  alleged  to 

have  been  paid  in  excess  of  plaint- 
iff's share  of  rent  on  account  of 
his  co-tenant  ...     52 

(6)  Where,  in  an  execution-sale   under 

Act  X.,  there  has  been  irregularity 
brought  about  by  the  contrivance 
of  the  decree-holder  ...     58 

(7)  Where  a  Judge  finds  that  an  applica- 

tion for  execution  is  within  time,  and 
there  is  no  appeal  from  his  finding    67 

(8)  As  respects  the  re-arrest  of  a  judg- 

ment-debtor without  any  petition 
or  motion  of  the  decree-holder   . . . 

(9^  Of  Civil  Courts  in  respect  to  the 
vested  rights  of  parties 

( I  c)  Where  defendant  having  been  plaint- 
iff's servant  in  charge  of  his  shop, 
on  the  understanding  that  he  was 
to  have  a  small  share  of  the  profits 
in  lieu  of  fixed  wages,  is  sued  for 
recovery  of  the  balance  after  deduc- 
tion of  such  remuneration  ...     89 

(I  I J  Of  the  High  Court  under  Section  15 
of  the  Cnarter  Act  where  mere 
errors  of  law  are  committed  by  a 
Lower  Appellate  Court  in  cases  in 
which  the  High  Court  has  no  ap- 

fellate ..     90 

a  Zillah  Judge  in  respect  of  the 
release  of  money  taken  as  security 
by  an  order  of  the  Hi^h  Court  from 
the  holder  of  a  certificate  under 
Act  XXVII.  of  i860  ...   108 

(13)  Where  it  is  sought  to  be  shown  that 

no  separation  of  shares  ought  to  be 
granted  by  a  Collector  when  the 
lands  are  held  ijmalee  by  all  the 
sharers,  and  there  has  never  been  .. 
any  apportionment  ...   112 

(14)  Of  a  Civil  Court  to  set  aside  the 

proceeding  of  a  Collector  in  execu- 
tion of  a  decree  of  his  own  Court...  119 

(15)  I  nan  appeal  in  a  suit  under  Clause  4, 

Section  23,  Act  X.  of  1859,  where 
plaintiff  sues  for  eject  men  t  under 
Clause  5  of  the  same  Section     ...   155 

(16)  Of  a  Court  of  Small  Causes  in  re- 

spect of  incidental  questions  of  title  166 

(17)  In -a  suit  for  possession  with  mesnc- 

profits  on  the  allegation  that  de- 
fendant, notwithstanding  the  de- 
termination of  his  tenancy,  holds 
on  as  a  trespasser  ...  -171 

(18)  In  respect  of  the  decision  of  arbitra- 

tors in  a  matter  not  in  difference 
between  the  parties,  nor  referred  to 
them  ...  172 

(19)  Where  a  rival  decree-holder  shows 

that  an  attachment  should  not  have 
issued,  as  the  decree  under  which 
it  issued  is  barred  by  lapse  of  time  219 
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(20)  Of  a  Moonsiif  in  a  rent-suit  instituted 
in  his  Court  before  Act  VI 1 1 .  ( B.C .) 
of  1869,  and  decided  by  him  after 
the  —  of   the    Revenue   Courts 


I 


242 


(23) 


277 


(2« 


311 


327 


ceased  to  exist 

(21)  In  a  suit  the  real  object  of  which  is  to 

obtain  a  division  of  the  lands  of  an 
estate  paying  revenue  to  Govern- 
ment ...    ib. 

(22)  In  respect  of  the  assessment  or  ascer- 

tainment of  rents  of  land  which  has 
hitherto  paid  none,  by  a  Collector 
proceeding  to  measure  it  under 
Section  10,  Act  VI.  (B.C.)  of  1862  243 
In  a  suit  to  have  certain  lands  de- 
clared liable  for  the  satisfaction  of 
an  instalment-bond 

(24)  Of  a  Small  Cause  Court,  in  a  suit  oit 

a  mortgage^bond,  in  regard  to  a 
decree  on  default  of  payment,  for 
the  sale  oft  he  immoveable  property 
pledged  ;  and  of  the  Civil  Court,  in 
regard  to  allowing  the  sale  in 
execution 

(25)  Where  an  application  under  Section 

230,  Code  of  Civil  Procedure,  has 
been  registered  as  a  suit 
In  a  suit  by  a  zemindar  under  Sec- 
tion 24,  Act  X.  of  1859,  where  the 
terms  of  the  kubooleut,  given  by 
defendant  when  appointed  superin- 
tendent, require  time  to  make  the 
zemindar's  principal  cutcherry  his 

W>lace  of  busmess  ...  343 

here  property  is  seized  and  retain- 
ed by  a  (Collector  in  his  capacity  of 
Receiver  ...  347 

(2$)  Of  a  Recorder  in  pronouncingagainst 
the  validity  .:f  a  will,  where  errors 
of  procedure  have  been  committed 
in  the  trial 

(29)  In  respect  to  prosecution  where  an 

offence  is  committed  against  a 
Court  of  first  instance 

(30)  Under  Section  3,  Act  XL.  of  1858,  of 

a  Smafl  Cause  Court  constituted 
under  Act  XI.  of  1865    L 

In  a  suit  for  the  recovery  of  a  sum 
below  Rs.  500  alleged  to  be  impro- 
perly taken  away  ifrom  thetollec- 
tor,  who  held  it  in  deposit  \x\  ac- 
count of  certain  lands  takeq  for 
public  purposes  "   ^   ...  397 

In  a  suit  to  recover  a  sum  below 
Rs.  500,  at  a  station  where  ther^  is 
a  Small  Cause  Court  . . .     ib. 

In  a  suit  for  a  sum  below  Rs.  500, 
where  some  of  the  defendants  are 

living  within  the of  a  Small 

Cause  Court  ...     ib. 

(34)  An  incidental  finding  by  a  Revenue 
Court  as  to  the  genuineness  of  a 

pottah  is  no  bar  to  the of  a 

Civil  Cwurt  to  try  the  question  on  a  » 
distinct  issue  in  a  regular  suit     ...  415 


(31) 


351 


352 
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(35)  In  a  suit  by  a  ryot  for  the  recovery 

of  the  value  of  his  property  illegally 
distrained  as  the  property  of  an- 
other ryot  ...  451 

(36)  In  a  suit  a  by  ;(emindar  against  a 
putneedar  or  ijaradarfor  rent,  when 
there  are  houses  on  the  land  de- 
mised ...  463 

(37)  Under  the  Butwarra  law  in  respect 
of  disputed  questions  of  right  and 
title  m  shares;  and  in  respect  • 
of  suits  for  declaration  of  plaintiff's 
right  to  a  larger  share  than  that 
recorded  in  his  name  after  a  but- 
warra in  the  paper  of  partition   ...  471 

(38)  In  respect  of  the  division  of  land  and 
jumma  ...     ib, 

(39)  In  a  suit  to  recover  from  a  co-con- 
tractor money  which  he  had  receiv- 
ed on  the  completion  of  the  con- 
tract, and  which  had  been  held 
back  to  meet  the  contingency  of 
expenses  in  case  of  failure  ...  513 

(40)  In  a  suit  by  a  lessor  for  arrears  of 
rent  where  the  principal  matter  de- 
mised under  the  lease  is  land,  and 
indigo-factories  are  merely  the 
adjuncts  ...  520 

(41)  Of  a  Civil  Court  where  a  manager  is 
appointed  under  Act  XL.  of  1858  529 

(42)  In  respect  to  a  suit  against  priests  for 
a  certain  share  of  their  earnings...  531 

(43)  A  District  Judge  cannot  transfer  a 
case  of  execution  of  decre*  passtd 
by  his  own  Court,  to  the  file  of  the 
Subordinate  Judge  for  disposal  ...  574 

See  Abetment  (i) 

See  Ad:  Vlll.  of  1859  (5) 

See  A^i  XX.  of  1866  (2) 

See  Appeal  (i)  (8)(ii) 

See  Arbitration  Award  (2) 

See  Butwarra  (4) 

See  Charter  AH  {\) 

See  Collector  {I) 

See  Ex  parte  {I)  is) 

See  Foreign  Judgments  u) 

See  Lienyi)  •• 

See  Moveable  Property  (i) 

See  Procedure  (9)  (12) 

See  Res  Adjudicata  (5) 


(33) 


(33) 


K. 
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See  Transfer  (2) 

Kubooleut. 

Where  a  suit  for  a  at  an  en- 
hanced rent  is  decreed  without  any 
term  being  fixed  by  the  Court,  the 

executed  is  inoperative  beyond 

the  year  of  demand 

See  Registration  (i) 
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L4DIKS  OF  Position. 

Where  a  Mahomedan  lady  residing 
within  a  town  where  the  Court 
holds  its  sitting  is  willing  to  admit 
the  Court  to  an  interview  at  her 
own  residence,  the  Judge  should 
•  not  insist  on  her  personal  appear- 
ance in  Court  ...   129 

La&ukr.\j. 
ft)  Adecrec  declaring  the  zemindar's  right 
to  assess  rent  on  lands  held  under 
grants  made  since  1st  Decem- 
ber 1790  establishes,  as  between  ] 
him  and  the  person  in  possession, 
the  relation  of  landlord  and  tenant  474 

(2)  Unless  the  holder  of  a  resumption- 

decree  takes  steps  under  Regulation 
XIX.  of  1793  to  have  the  revenue 
fixed,  and  the  defendant  consents  • 
to  pay  the  revenue  required  of  him, 
he  has  no  locus  standi  ...  483 

(3)  In  determining  the  mode  of  assessing 

resumed land,  it  must  be  ascer- 
tained whether  the  existence  of  the 

^prior  to  1 790  has  been  decided 

by  the  decree  for  resumption.  Every 
case  instituted  under  Section  30, 
Regulation  11.  of  18 19,  cannot  be 
presumedtodcal  with  an  estate  held 
•  prior  to  1790  ...    ib, 

Lakherajdars. 
(i)  Whose  lands  have  been  resumed  have 
a  rjght  to  bring  a  civil  suit  to  re- 
vise, annul,  or  alter  a  settlement 
made  by  the  Collector,  against  all 
who  have  claims  ...  537 

(2)  A  resumption  decree  does  not  destroy 

the  proprietary  right  of  the  . 

By  obtaining  a  permanent  settle- 
ment, they  acquire  no  new  right,  a 
cause  of  action  accruing  to  them  if 
ousted  before  settlement  ...  552 

Lahdlord. 

See  Tenant  (1) 

Leas& 

See  Ghatwal  (i) 

Legitimacy. 

See  Mahomedan  Law  (2) 

Lessee. 
(I)  In  a  suit  by  the of  a  mouzah  to  re- 
cover land  from  a of  an  adjoin- 
ing mouzah,  both  making  title  under 
one  zemindar,  and  where  a  survey 
took  place  when  both  mouzahs  were 
in  his  possession  and,  neither  of  the 
leases  was  in  existence :  Held  that 
the  suit  involved  simply  a  question 
,  ,  .-„^^  ^""dary  ...     35 

12)  Where  a whose  lease  has  expired 

retains  possession  in  hope  of  a  new 
without  increased  rent,  parties 


Lessee — (Continued), 

entering  on  the  land  as  cultivators 
with  consent  of  the  landlord  need 
not  show  the  ex-lessee  their  au- 
thority ...  133 

See  Enhancement  (ii) 

See  Intermediate  Tenure  (i) 

See  Lessor. 


Lessor. 
A 


preventing  ryots  from  paying 


rent  to  the  lessee  when  he  comes 
into  possession  is  liable  for  mesne- 
profits  ...   196 

See  Intermediate  Tenure  (i) 

Letters  of  Administration. 
See  Representation  (i) 

Liability. 
(if  When  a  creditor  takes  a  bond  from  a 
principal  debtor  without  the 
knowledge  or  consent  of  the  sure- 
ties, they  are  entitled  to  be  dis- 
charged from  all ...  252 

(2)  The    representative    of    a    deceased 

judgment-debtor  coming  into  pos- 
session of  his  property  is  liable  to 
account  for  it  inclusive  of  mesne- 
profits,  whether  in  the  shape  of 
rents  or  of  interest  ...  285 

(3)  A  tenant's to  pay  his  jumma  to  the 

party  entitled,  cannot  be  split  up 
without  his  consent  ...  395 

(4)  In  the  absence  of  an  application  under 

Section  339,  Code  of  Civil  Proce- 
dure, or  of  anything  to  show 
whether  or  not  the  surety  bound 
himself  beyond  the  penal  sum  of 
the  bond,  that  sum  only  can  be  re- 
quired from  him  ...  538 

See  Breach  of  Contract  (2) 

See  Ejectment  (2 

See  Guardian  (i) 

See  Mortgage  (2) 
Lien. 

(i)  B  may  attach  and  sell  property  on 
which  A  has  obtained  a  declaration 

of  his ;  but  the  purchaser  will 

be  bound  by  that ...  246 

(2)  A  decree  declaring  a  decree-holder's 

on  certain  property,  but  not 

declaring  his  right  to  sell  it,  may  be 
executed  as  agdinst  that  property 
specially,  but  the  usual  course  of 
attachment  and  sale,  or  of  attach- 
ment and  management,  must  take 

place  ...  337 

See  Execution  (19) 

Limitation. 

(1)  In  a  suit  against  a  widow  for  waste 

and  alienation  during  the  lives  of 
plaintiff's  mothers  who  are  then  the 
next  heirs  to  the  property  ...       F 

(2)  In  a  suit  for  restoration  to  possession 
#  where  plaintiff  seeks  tt>  exclude  the 

question  of  title  ...     38 

e 
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Limitation — (Continued), 

(3)  Where  defendant  admits  adverse  pos- 

session for  upwards  of  1 1  years,  and 
plaintiff's  cause  of  action  having 
arisen  a<:  the  close  of  a  contest 
with  Government  which  claimed  to 
resume  the  land,  defendant  alleges 
that  he  knew  nothing  of  the  con- 
test, and  thathe  has  held  possession 
for  27  years  ...     43 

(4)  In  respect  to  the  execution  of  a  de- 

cree •  •■     5* 

(5)  As  applied  to  the  time  during  which 

an  application  for  review  is  pending     61 

(6)  As  applied  to  an  application  for  ex- 

ecution where  the  decree-holder 
fails  to  find  any  of  the  judgment- 
debtor's  property  ...     67 

(7)  As  to  time  of  pending  of  a  suit  whei^ 

plaintiff,  relying  on  defendant's  re- 
presentation as  to  the  latter's  resi- 
dence, brings  a  suit  in  a  Court  which 
has  not  jurisdiction  ...  ...     69 

(8)  In  respect  of  the  cause  of  action  in  a 

suit  by  a  member  of  the  family  for 
declaration  of  right  and  title  to  cer- 
tain villages  in  a  family-estate  in 
whi^h  the  rule  of  primogeniture 
prevails  to  meet  ancestrsu  debts, 
and  against  which  the  Political 
Department  in  Chota  Nagpore  has 
taken  out  attachment  ...   102 

(o)  How  to  be  computed  where  the  Court 
has  been  unable  to  decide  a  suit 
owing  to  defect  of  jurisdiction  or 
other  cause  ...   125 

(10)  As  affected  by  plaintiff's  failure  to 

prove  dispossession  on  the  date 
mentioned  in  the  plaint  ...   178 

(11)  Where  the  purchaser  of  land,  claim- 

ing to  receive  rents  directly  from 
the  ryots,  sues  to  get  rid  of  an  al- 
leged mokurruree  intermediate  ten- 
ure of  1257;  and  it  also  appears 
that  plaintiff  had  been  previously 
in  occupation  ui  der  a  ticca  lease 
extending  to  1263       ...  ...  191 

(12)  As  applied  to  the  admission  of  Privy 

Council  Appeals  ...  255 

(13)  Aspleadedagainstapersonwho,  hav- 

ing had  possession  of  a  moiety  of 
certain  lands  delivered  under  Sec- 
tion 224,  Code  of  Civil  Procedure, 
obtains  an  Act  IV.  award  whilst 
another  suit  for  the  remainder  is 
pending,  and  defendant's  pleader 
admits  in  Court  that  the  only  ques- 
tion remaining  to  be  decided  is  one 
of  costs  •••307 

(14)  In  a  suit  under  Clause  13,  Section  i, 

ActXIV.  of  1859, to  enforcea  right 
to  a  share  in  immoveable  property 
alleged  to  be  joint-family  property, 
where  plaintiff  claims  as  heir  to  her 
husband ,  and  defendant  has  been  ii^ 
adverse  possession  for  9  years    . . .  400 


Limitation — (Continued), 

(15)  In  a  suit  by  a  dur-putneedar  for  the 

resumption  of  land  alleged  to  be 
held  as  lakheraj  under  an  invalid 
title  ...    436 

(16)  In  respect  to  an  application  to  the 

High  Court  under  Section  35  of 
Act  XXIII.  of  1861  to  orders 
subordinate  Court  to  receive  an  ap- 
peal which  ought  to  have  been  re- 
ceived within  15  days  of  the  original 
decision  ...    5^^ 

(17)  As  applied  under  Section  32,  Act  X. 

of  1859,  to  the  recovery  of  rent    ...  523 
See  Inierfnediate  Tenure  (I) 
See  Right  of  Way  (3) 
See  Right  of  Worship  (l) 

Lis  Pendens. 

The  doctrine  of is  not  applicable 

to  the  cdse  of  a  purchaser  at  a  sale 

in  execution  ...  308 

Locus  Penitentiae. 

Where  the  fraudulent  intention  of  a 

conveyance  is  not  carried  out,a 

is  left  to  plaintiff  who  is  entitled  to 
ask  to  be  quieted  in  possession  if  it 
has  been  prejudicially  affected 
by  her  husband  for  his  own  ends  by  a 
fictitious  decision  under  Act  X.  ...  312 


Lunatic. 

See  Act  XXXV,  of  1858  (1) 

Mahomedan  Law. 

(1)  The  consent  given  by  heirs  to  a  testa- 

tor's will  before  his  deAh  is  no 
assent  at  all :  to  be  valid,  it  must 
be  given  after  the  testator's 
death  ...   14^ 

(2)  U  nder ,  the  acknowledgment  of  a 

father  renders  a  son  or  daughter 
legitimate  and  an  heir,  unless  it  is 
impossible  for  the  child  to  be  so  ; 
and  this  acknowledgment  need  > 
not  be  such  as  to  be  evidence  of 
marriage  ...  4<^3 

(3)  An  agreement  between  a  Mahomedan 

and  his  wife  at  the  time  of  mar- 
riage, that,  if  he  entered  into  a  se- 
cond marriage  during  her  lifetime 
without  her  consent,  she  would  be 
entitled  to  divorce  herself  and  take 
a  second  husband,  is  in  consonance 

with ...  555 

See  Maintenance  (3) 

Mahomedan  Widow. 

(1)  In  suit  by  the  husband's  heir  to  reco- 
ver possession  of  property  held  by 
a — -in  virtue  of  a  claim  for  dower, 
defendant  having  failed  to  prove 
forcible  dispossession, the  inference 
is  that  the  defendant  got  into  pos- 
session on  the  ground  alleged  by 
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Ma^hombdan  WiDow^fContinuedJ, 

herself   with   the   consent  of    the 
other  heirs 

•  •  • 

(2)  A claiming  to  have  alien  on  ac- 
count of  her  unsatisfied  dower  must 
clearly  prove  the  existence  and 
amount  of  her  dower 

Maiivbnance. 

(1)  The  question    of   adequacy   of 

must  depend  on  the  circumstances 
^  of  each  case 

(2)  A 'decree  for to  be  paid  at  a 

certain  rate  per  month  stands  on 
the  same  footing  as  a  decree  order- 
ing payment  by  instalments 

(3)  Where  a  Mahomedan  wife  re-conveys 

to  her  husband  the  property  re- 
ceived from  him  in  lieu  of  dower, 
and  he  gives  a  written  agreement 
covenanting  to  pay  her  a  certain  an- 
nuity, he  cannot  avoid  payment 
on  any  of  the  pleas  on  which  a 
Mahomedan  husband  may  avoid 
payment  of 

See  Exec u Hon  (i  o 

See  Hindoo  IVt'dow  (3) 

See  Res  Adjudic&ta  (5) 

Majority. 

The  provision  as  to in  Section  26, 

^  Act  XL.  of  1S58,  applies,  though 

proceedings  may  not  have  been 
taken  in  the  Civil  Couit  for  the 
care  of  the  person  and  property  of 
one  4not  a  European  British  sub- 
ject) who  has  attained  the  age  of  18 
years 


82 


403 


73 


128 


Manager. 

The of  a  minor's  estate  cannot 

resign  without  the  Court's  permis- 
sion, and  without  accounting  to 
his  successor  for  all  moneys  receiv- 
ed and  disbursed 

See  Execution  {\^) 

See  Jurisdiction  (^\) 

Marfut^'\rbr. 

payments  confer  no  ryotee  title 

on  the  marfutwar 

'  Measurement. 

I       (">  A under  Act  VI.  (B.C.)  of  1862 

not  objected  to  by  the  ryoi  s  while  in 
proGpress,  cannot  beset  aside  in  ap* 
peal  on  objections  made  subse- 
quently 

^^^ papers  are  inadmissible  in  law 

where  there  is  no  proof  of  the 
circumstances  under  which  they 
were  prepared 

(3)  An  applicant  under  Section  10,  Act  VI. 
(B.  C.)  of  1862,  must  first  prove 
what  steps  he  has  taken  to  obtain 


451 


398 


197 


23 


Measurement— rCo«;j«w^<f;. 

the  knowledge  of  the  tenures  in  his 
estate,  and  that  he  cannot  measure 
because  he  cannot  ascertain  them. 
If  his  averments  are  objected  to 
and  the  Collector  proceeds  without 
enquiry,  the  proceedings  are  with- 
out jurisdiction  ...   C22 

Mesne  Profits. 

(0  Where  a  suit  for is  included  in 

one  for  possession,  plaintiff  must 
value  his  claim  at  its  real  amount, 
and  cannot  depart  from  the  claim 
made  by  his  plaint  ...     51 

t^)  ■  being  decreed,  the  mode  of  as- 
certaining them  is  rightly  reserved 
for  the  proceedings  in  execution  ...   133 

(3)  Jn  a  decree  for  possession  with , 

decree-holder  may  ask  the  Court 
under  Section  197,  Civil  Procedure 
Code,  to  inquire  into  the  amount 
of in  execution 

(4)  In  decreeing ,  the  Court  cannot 


203 
ibt 


disallow  costs  of  collection 
296        ^5)  Obstruction  to  possession  may  be  a 

ground  for  a  claim  for  damages, 

but  not  for unless  therehas 

been  dispossession  ...  221 

(6)  In  a  suit  for when  the  value  of 

the  produce  of  a  julkur  is  decreed 
to  be  ascertained  in  execution,  the 
Flower  Appellate  Court  is  right  in 
taking  the  nearest  approximate  va- 
lue indicated  by  the  evidence  and 
the  plaintiff's  statement  ...  258 

(7)  A  judgment-debtor  must  make  good 
his  claim  to  a  deduction  on  account 

of when  called  upon  by  the 

Court  executing  the  decree  ;  other- 
wise he  loses  his  remedy  . . .  266 

(8)  When  a  decree  awards up  to 

date  of  institution  of  suit,  the 
Court  executing  it  has  no  power  to 
give  more  ...  292 

(9)  A  suit  to  recover  a  sum  as  part  of 
consideration-money  which  would 
have  been  recovered  from  the  pro- 
fits of  the  tenures  agreed  to  be 
sold,  had  it  not  been  for  defend- 
ant's breach  of  contract,  and  a 
sum  paid  on  account  of  rent  due 
by  defendant  with  interest,  is  not  a 
suit  for but  for  interest 

See  Ejectment  (2) 
See  jurisdiction  (17) 
See  Lessor  (i) 
See  Procedure  (12) 

Minor. 

(I)  Where  the  lender  of  money  under  a 
bond,  pledging  the  borrower's  own 
share  of  an  eslare  and  the  shares 

of s,  sues  to  recover  from  the 

borrower    the    rent    paid    on   ac- 

•       count  of  the  shares  of  thff s,  his 

suit  is  properly  framed  ...     yj 

e 
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Minor — (Continued)* 

(2)  The  plea  of  minority  can  be  used  to 

protect  a bat  not  to  injure  third 

parties,  e-e".!  a who  understands 

the  transaction  making  asale,  must 
refund  the  consideration-money 
before  he  can  get  back  the  property  268 

See  Adoption  (2) 

See  Civil  Court  (i) 

See  jurisdiction  (30) 

MOKURRURBB. 

(i)  Parties  holding  a  permanent  settle- 
ment   from    Government    cannot 

question    the    validity   of  a 

pottah  previously  granted  by  them- 
selves 'i*  394 

(2)  A  '  tenure  granted  in  perpetuity 

cannot  be  resumed  by  the  grantor, 
even  if  the  grantee  dies  without 
heirs  ...  549 

Money-decree. 

Where  a  mortgagee  electing  to  take  a 
simple ■  purchases  the  mortga- 
ged land  sold  in  execution,  and  is  af- 
terwards ejected  by  a  party  claim- 
ing to  hold  on  a  prior  conveyance, 
he  cannot  bring  a  suit  to  have  the 
mortgaged  property  declared  liable  195 

See  Right  of  Suit  {\) 

See  Zur-i'peshgeedar  {\) 

MOOKHTEAR. 

Before  a  Magistrate  can  suspend  2l 

he  must  observe  the  requirements 
of  Section  16,  Act  XX.  of   1865, 

and  furnish  the  with  a  copy 

of  the  charge  against  him,  and  give 
him  notice  fixmg  a  day  on  which 
such  charge  will  be  considered    ...   171 

Mortgage. 

(i)  Where  in  consideration  of  a  loan,  a 
party  agrees  to  leave  his  property 
in  the  hands  of  the  lender  for  a 
term  of  years  till  the  loan  is  liqui- 
dated, the  transa«:tion  is  not  a  lease 

but  a  usufructuary ...  33 1 

(2)  Where  tenants,  after  mortgaging  their 
land  unknown  to  the  landlord  agree 
to  pay  an  increased  rent,  and  the 
property  is  sold  in  satisfaction  of 
the debt,  the  landlord  may  re- 
cover the  increased  rent  from  the 
tenants  or  the  party  succeeding  to 
their  right  and  interest  ...  448 

See  Declaratory  Suit  (3) 

5#«  jurisdiction  (24) 

See  Money 'decree  (i) 

See  Mortgagor  (1) 

See  Redfinption  (1) 

See  Right  of  Suit  I) 


Mortgagor. 

Where  the 


s  of  a  talook  on  suc- 


ceeding in  a  suit  for  redemption 
sue  for  a  declaration  of  right  to 
receive  rent  from  certain  under- 
tenants against  whom  defendant 
has  gained  a  decree  for  rent,  his 
case  being  that  within  the  ta- 
look is  a  jumma  purchased  by 
him,  and  for  which  he  pays  rent 
to  the  mortgagee's  putneedar: 
HELD  that  the  real  question  is  whe-  » 
ther  the  jote  jumma  gives  defendant 

a  right  topossession  as  against s 

re-enteri  ng  after  redem  ption       ...  517 


MOURUSSEE   JOTE. 

See  Accretion  (2) 

Moveable  Property. 

The  thatch  of  a  house  is 


and 


a  suit  to  recover  its  price  if  not  ex- 
ceeding Rs.  500  must  be  brought 
in  a  Small  Cause  Court  ..499 


N. 


Nephew. 
A 


is  entitled  to  a  certificate  of 


administration  in  preference  to  a 
deceased  son's  daughter's  son  ...    328 


New  Trial. 
(I)  A  party  obtaining  a 


on  parti- 


cular materials,  cannot  gointo  fresh 
evidence  when  the  rule  comes  on 
for  hearing ;  though  the  Court 
may  make  further  inquir)|if  neces- 


sary 


161 


(2)     When 


are     moved   for  on 


allegation  of  facts,  the  facts  should 
be  stated,  and  the  answer  support- 
ed by  affidavit  •••     **• 

(3)  Where  a  judgment-debtor  in  a  Small 
Cause  Court  gives  notice  under 
Section  21,  Act  XI.  of  1865,  that 
she  will  file  her  grounds  for  a  — ^ 
on  the  next  day  of  the  Court's  sit- 
ting, and  .files  her  application  on 
the  day  following  the  next  day,^he 
Judge  is  right "^ in  proceeding  to 
hear  the  application   ...  ...  281    ^ 


Notice. 
(I)  How 


should  be  served  where  a 


respondent  resides  out  of  British 
territory  •••     3* 

^2)  A of  enhancement  treating  a 

party  not  personally  a  cultivator 
but  holding  a  jumma  with  ryots 
under  him,  as  an  ordinarjj  ryot 
with  right  of  occupancy,  is  not  illegal 
or  informal  •••     5" 

(3)  The  objection  of  non-service  of , 

though   not  taken  in  the    Court 
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below,  is  allowed  in  special  appeal 
when  the  suit  infringes  provisions 
of  law  for  the  substantial  protec- 
tion of  the  ryot,  for  whom  Act  X. 
was  enacted 

(4)  A   zemindar's  on   an   occupier 

•  to  pay  rent  at  current  rates  for  cer- 
tain land  declared  by  decree  to  be 
invalid  lakheraj  is  simply  a  requi- 

«  sition  to  come  to  terms 

(5)  Service  upon  a  respondent's  pleaders 

is  good  service  upon  himself  so  far 
^s of  the  appeal  is  concern- 
ed 

(6)  Where  a of  enhancement  of  rent 

of  an  intermediate  tenure  states 
plaintiiT  s  right  to  enhance  accord- 
ing to  the  special  custom  of  the 
district,  it  is  a  good 

(7)  A  decree  obtained  by  plaintiff's  ven- 

dor for  a  kubooleut  at  enhanced 
rates  of  rent  creates  a  new  con- 
tract between  the  parties,  and 
where  the  vendor's  whole  title  is 
conveyed  to  the  plaintiff  who  gives 

defendant   distinct ,    plaintiff 

is  entitled  to  succeed  in  his  suit  to 
set  aside  the  poitah.  Case  at  12 
^''  K.,  p.  299,  distinguished 

(8)  A  ryot  need  not  give under  Sec- 

•  tion  19,  Act  X.  of  1859,  or  Section 

20,  Act  VIII.  (B.  C.)  of  1869,  to 
entitle  him  to  give  up  the  land  at 
the  termination  of  a  short  lease 
und*  which  he  holds 

(9)  A that  is  sufficient  to  enable  a 

tenant  to  contest  the  landlord's 
demand  in  the  original  suit  and  on 
regular  appeal  cannot  be  objected 
to  as  insufficient  in  special  appeal 

(10)  Where  a  person  holding  land  with- 

out paying  rent  is  served  with  a 
either  to  quit  or  to  pay  a  rea- 
sonable rent,  his  remaining  must 
be  taken  to  signify  his  assent  to 
become  a  tenant,  and  he  is  liable 
10  pay  rent 
(l  I)  '^  defendant  cannot  bring  money 
into  Court  secretly  on  an  ex- parte 

application  without to  plaint- 

iit  either  before  or  after  payment 

See  Caveat  'Emptor  ( i ) 

See  Enhancement    (13) 

See  Foreclosure  (i) 

See  Intermediate  Tenure  (2) 

See  Sale  (3)  (6) 

See  Witness  (i) 
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Objections 


O. 


undci  Section  348,  Act  VIII., 

^859,  may  be  urged  at  any  time  in 
course  of  hearing  of  an  appeal    ... 
See  Cert  fi cat e  (3) 


18 


Official  Assignee. 
See  Insolvent  (i) 

Onus  Probandi. 

{ I )  Wheredefendant.havingousted  plaint- 
iff, admits  his  alleged  possession, 
but  contends  that  it  has  been  only 
permissive  possession,  as  that  of  a 
tenant,  not  possession  as  owner  ...     32 

(2)  In  a  suit  to  remove  certain  outlets  in 

an  aqueduct,  on  the  allegation  that 
plaintiff  is  entitled  to  the  exclusive 
use  of  the  water 

(3)  In  a  suit  for  declaration  of  plaintiff's 

reversionary   title   as   heir   to   his 
^      uncle's  property  and  for  the  rever- 
sal  of  a  deed  of  sale  from  that  uncle 
set  up  by  defendant 

(4)  In  a  suit  to  set  aside  a  sale  in  execiil 

tion  as  a  colorable,  false,  and  col- 
lusive 

(5)  In  a  suit  for  possession  and  damages 

on  the  ground  of  wrongful  occu- 
pancy 

(6)  Where  plaintiff  claims  land  as  belongl 

ing  to  his  putnee,  and  defendant 
alleges  that  it  forms  part  of  the 
resumed  land  of  a  jote  for  which 
he  has  obtained  a  decree  in  a  re- 
sumption-suit;  and  the  question 
at  issue  is  whether  the  land  is  tnk\ 
as  beyond  the  limits  of  the  decree, 
or  lakheraj  as  included  in  the  chit- 
tahs  according  to  which  possession 
was  given  to  defendant  in  execu- 
tion 

(7)  Where  an  unsuccessful  claimant  under 

Section  246,  Code  of  Civil  Proce- 
dure, sues  for  confirmation  of  al- 
leged possession  and  adjudication 
of  title 

(8)  In  a  suit  for  possession  where  plaintiff 

claims  under  a  pottah  the  execu- 
tion of  which  is  not  denied  by  de- 
fendant, who  contends  that  the  les- 
sor had  no  power  to  grant  it        ...  208 

(9)  In  suits  for  confirmation  of  possession 

by  adjudication  of  title  ...  286 

(10)  In  a  suit  to  recover  possession  of  land 

within  plaintiff's  estate  where  de- 
fendant sets  up  a  rent-free  title   ...  299 

(11)  Where  a  ryot  sues  for  a  pottah  at 

the  rale  fixed  by  the  amulnamah 
given  by  defendant  ...  420 

(12)  Where  a  landlord  claims  rent  from  a 

ryot  holding  under  a  short  lease, 
fur  a  period  after  the  expiry  of  his 
lease 

•  •  • 

(13)  Where  plaintiff  starts  a /»M'w/f-/iiciV 

case  by  alitging  th.nt  the  l^ye-mo- 
kasa  set  up  by  judgment's-debtor's 
wife  was  executed  in  fraud  c^.  cre- 
ditors, and  showing  ^  sufficient 
motive  for  the  fraud  ...  507 

4-« 
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Onus  Probandi — (Continued), 

(14)  Where  a  party  claims  to  erect  a  bund 
in  a  natural  flowing  river  so  as  en- 
tirely to  cut  off  the  water  from 
another  party... 

-    See  Act  VJII.  0/1859  (4) 
See  Declaratory  Suit  (2) 
See  Joint  Iliyidoo  Familv  {?) 
See  Linn'fatiotj  (3) 

OVVNKRSHII' 

in  soil  is  not  lost  because  the 

subject  of  it  becomes  submerged, 
the  owner  on  re-formation  taking 
whatever  falls  within  his  known 
boundaries.  Ordinarily,  there  is  no 
right  of  accretion  when  the  new 
formation  is  on  the  site  of  what  wss 
formerly  held  by  an  individual  as 
his  private  property 

P. 

Parties. 

(i)  In  a  suit  to  recover  title-deeds, 


516 


461 


should  not  be  admitted  as  defend- 
ants on  the  mere  allegation  of  hav- 
ing lent  money  to  defendant  on 
security  of  the  property  ...      12 

(2)  In  a  suit  against  two  persons,   the 

Court  may  raise  the  issue  whether 
one  of  them  is  solely  liable ;  and 
one  only  being  found  liable,  to  pass 
a  separate  decree  ...  ...     69 

(3)  The    Collector    is  not    a    necessary 

party  in  a  suit  to  set  aside  his  pro- 
ceedings under  Sections  11  and  12, 
Act  XI.  of  1859  ...  ...   112 

See  Reversioner  (i) 

Partition. 

(i)  Where  plaintiff  sues  to  obtain  by 

half  of  an  ancestral  dwelling-house 
occupied  by  defendant,  who  avers 
that  the  house  occupied  by  plaint- 
iff is  also  ancestral,  and  that  in  a 
— —  between  them  the  houses 
they  respectively  occupied  had  fall- 
en to  their  respective  «ihares:  Hki.d 
that  the  Court  <;honIH  inquire  into 
the  plaintilT's  title,  and  as  to  whe- 
ther he  has  a  riijht  m  the of 

one  without  bringing  the  other  into 
hatchpot  ...  ...  ...   Ill 

(2)  Where  a  zemindar  puts  up  a  tenure 

for  sale  in  separate  lots,  and  takes 
rents  from  two  of  the  purchasers 
separately,  no  written  consent  is 
necessary  to  his  being  bound  to 
recognize  the ...  ...  255 

(3)  The  fact  of  two  brothers  living  in  the 

same  house  is  not  conclusive  of 
their  being  a  joint  familv.  Where 
co-parceners  do  not  tlirow  their 
rent^and  profits  into  a  common 

fund,  there  is  a between  them, 

and  they  are  not  a  joint  family  ...  442 


P.\rtition — (Continued). 

See  Joint  Hindoo  Family  (5) 
See' Jurisdiction  (13) 

Partnership. 

In  a  suit  for  dis.solution  of there 

should  be  no  absolute  decree  for 
a  specific  sum  of  outstanding  ba- 
lances ;  and  no  amount  shouM 
be  decreed  without  proof  of  its 
having  been  realized  and  misappro- 
priated ...  852 

See  Jurisdiction  (10) 

Pauper-suit. 
(i)  Where  Government,  after  attaching  a 
pauper-plaintiff's  decree  for  value 
of  stamps,  lets  the  decree  be  sold  in 
execution  of  another  decree  against 
the  pauper,  and  obtains  an  order 
securing  the  chance  of  a  surplus 
from  such  sale,  it  cannot,  when 
there  is  no  surplus,  say  that  the 
decree  was  sold  subject  to  its  claim 
for  stamps  ...  205 

(2)  The  amount  of  stamps  in  a is  not 

a  lien  or  charge  upon  the  decree  in 
favor  of  Government,  but  is  re- 
coverable in  the  same  way  as  costs 
of  suit  ...    tb.* 

Payment. 

See  Notice  (11)  ^ 

See  Regu la t io n  \ 'IIL  0/  i8ig  {i) 
See  Tenant  (i) 

Plaint. 

A  plaintiff  starting  such  &  case  as 
that,  in  purchasing  certain  pro- 
perty, the  knowledge  of  an  existing 
encumbrance  was  fraudulently 
withheld,  should  tender  himself 
as  a  witness  and  pledge  his  oath  to 
the  truth  ol  the  allegation  ...  338 

See  Issues  (3) 

Plev. 
(i)  In  a  suit  by  a  dur-putneedar  where 
defendant  abandons  in  the  first 
(^ourt  the that  plaintiff  can- 
not sue  separately  from  hi!^  co- 
sharor,  the cannot  be  enter- 
tained in  the  1  .ower  Appellate  Court 

(2)  Where    an    alleged    adjustment    on 

which  a  suit  10  recover  money  is 
brought  has  no  existence,  the  suit 
is  rightly  dismissed 

(3)  A    person    deliberately   executing    a 

deed  by  which  his  own  property  is 

bound  cannot  set  up  as  a that 

he  did  so  to  defraud  others 
See  Ejectment  (l) 

Plead  KR. 
(i)  Semble  —  A  pleader  who,  having 
signed  the  memorandum  of  appeal, 
refuses  to  argue  a  case  on  the 
ground  of  being  unable  or  unpre- 
pared, may  be  dealt  with  by  the 
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P  LEADER — (Con  tin  uedj . 

Court  for  neglect  oi  duty,  or  sued 
by  his  client  ior  neglecting  his  in- 
terests ...    143 

(2)  A should  not  try  to  influence  a 

Court    by    reference   to   a  course 

adopted  by  another  Court  or  to  the 

^      view  which   the   .\ppcllatc  Court 

might  take  of  its  proceedings      ...    173 

See  Act  IL  of  18$$  (1) 

See  Act  VIIL  of  iS^tj  il) 

Pleadings. 

Where  a  suit  under  Act  X.  oi  1S59 
having  been  decreed  by  the  Collec- 
tor on  the  ground  of  an  ex-partc 
enquiry  and  report,  plaintiff  in 
appe.ll  chooses  to  rely  on  the  Col- 
lector's opniion,  he  cannot,  after 
an  adverse  decision,  supplement 
his  case  by  other  evidence  ...   260 

Possession. 

(i)  In  a  suit  for  land  claimed  by  both  par- 
ties to  have  been  re-claimed  from 
jungle  and  possessed  many  years, 
•  and  in  respect  of  which  pottahs  had 
been  obtained  from  Government, 
the  lands  being  included  in  plaint- 
iff's pottah  does  not  entitle  him  to  a 
decree  ...     45 

(2) by  receipt  and  enjoyment  of  rent 

is  as  good  in  law  as  actual  occupa- 
•  tion,  and  Section  230,  Act  VIII., 

1859,  is  not  restricted  to  personal 
occupation  ...     70 

(3)  Adverse for  more  than  1 2  years 

is  ot  itself  sufficient  to  create  a  title     80 

t4)  —  given  to  one  of  two  joint  holders 
ot  a  decree  is  given  on  behalf  of 
both  ...   112 

(5)  Where  it  is   decreed  that   plaintitis 

are  entitled  to  the  value  of  certain 
trees,  as  they  had  cut  them  down, 
until  the  CivilCourt's  final  decision 
with  regard  toihe  title  to  the  land  : 
Held  thatthis  is  not  a  finding  that 
the  successful  party  is  in  possession  276 

(6)  In  a  suit  for ,a  general  considera- 

^  tion  of  the  question  of  boundaries 

should  not  be  gone  into  till  the 
spotsof  land  claimed  are  accurately 
ascertained  ...  314 

(7)  Plaintiff  suing  for as  his  uncle's 

heir,  where  the  uncle  left  daughters 
entitled  to  succeed,  is  not  entitled 
to  a  decree  even  if  defendant  is  in 
wrongful  possession  ot  the  daugh- 
ter's shares  ...  324 

(8)  As  the  separate by  partition  is 

a  form  of  decree  at  the  option  of  a 
plaintiff  suing  for  a  separation  of  a 
property  to  which  she  is  jointly 
entitled  with  defendant,  the  Court 
must  ga  ant  her  request  to  re- frame 
the  decree  so  as  to  award in 


Poss  Kssi  o  NT — (Contin  iied) . 

severalty   without  regard   to  any 

stamp  fee 
See  Act  VIIL  of  1859  (i) 
See  Limitation  (13) 
See  MtiJiomedan   Widvw  (l( 
See  On  Its  Pi'obandi  (i) 

Possessory  Suit. 

.  See  Evidence  {14; 
See  Limitdtion  (2) 

Pottah. 

(1)  A granted  by  a  Court  of  Wards 

without  any  term  of  years  must  be 
considered  as  not  extending  over 
ten  years,  after  which,  on  the 
lessee's  refusal  to  make  a  fresh 
settlement,  the  Collector  may  settle 
*       with  othet  parties 

(2)  The  issue  whether  a  pottah  is  ten- 

dered or  not,  if  not  raised  in  the 
first  Court,  cannot  be  raised  in  the 
Lower  Appellate  Court 
The  fact  of  a coming  from  cus- 


5" 


116 


(3) 


410 


(4) 


tody  corroborated  by  the  exact 
identity  of  the  grantor's  signature 
with  his  admitted  signature  on 
other  documents  is,  in  the  absence 
of  attesting  witnesses,  proof  of  its 
genuineness  ... 
A giving  land  for  building  pur- 


493 


ib. 


223 


poses,  and  reciting  that  tfiere 
should  be  no  abatement  of  rent  or 
increase  of  jumma,  grants  the  land 
at  the  rate  then  fixed  for  ever     ... 

See  Amulnainah  (i) 

See  Enhancement  (11) 

Pre-emption. 

( 1 )  A  right  of attaches  to  the  sale  of 

a  share  of  a  zemindaree  in  the  case 
of  a  co-sharer,  though  it  may  not 
on  the  ground  of  vicinage 

(2)  The  right  of does  not  attach  to 

property  :  the  obligation  it  implies 
may  be  limited  to  the  residents  of  a 
district  or  to  a  family  or  class  of  per- 
sons, it  being  for  claimant  to  show 
that  it  attaches  to  defendant       .,.    ib, 

(3)  Kh  uleet  applies  to  a  pre-emptor  both 

in  the  first  and  second  degrees  ...    22 

(4)  Public  thoroughfares  give  no  right 

of ...     ib, 

(5)  The  right  to of  a  partner  in  the 

substance  applies  only  where  there 

is  a  partner  in  the  whole  property    ib, 

(6)  A  party  cannot  exercise  the  right  of 

after  relinquishing  it  at  the 

time  of  sale  and  purchase  ...247 

(7)  Where  certain  brothers  execute  an 

ikrarnamah  providing  that  no  sepa- 
ration shall  take  place  without  the 
consent  of  all,  and  that,  if  any  one 
wished  to  dispose  of  his  share,  he 
shall  give  his  brothers  the  prefer- 
ence :    iiELO  that  the*privilege  of 
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Pre-emption — (Continued), 

cannot  be  exercised   where 

the  sale  of  the  share  of  one  is  an 
act  of  the  Court  •••  455 

Prescription 

is  founded  on  the  presumption  of 

a  grant  from  long-continued  unin- 
terrupted user  and  enjoyment  as^of 
right  •••  212 

See  Rights  (i) 

Presumption. 

Until  the  contrary  is  shown,  the 

is  that  a  judgment  of  a  Lower 
Court  ts  right :  the  benefit  of  any 
doubt  should  be  given  to  the  re- 
spondent, not  the  appellant         .^.  228 

See  Joint  Hindoo  Family  (4)  (7) 

Priest. 

See  Jurisdiction  (42) 
See 'Right  of  Suit  (9) 

Privy  Council. 
See  Costs  (4) 
See  High  Court  {i) 

Probate. 

See  Court  Fees  Act  (3) 
See  Stamp  (i) 
See  Will  (1) 

Procedure. 
(i)  In  a  suit  to  recover  possession  of  a 
share  of  an  estate  on  the  ground  of 
purchascalancxecution-saie,  which 
hharo  is  fillcgcd  to  have  been 
sold  lo  another  parly  at  an  exccu- 
lion-sale under  Act  XI.,  1859,  and 
where  plaintiff'^:  purchase  is  found 
not  bond  Jidct  the  right,  &c.,  of  the 
decree-holder  having  been  previ- 
ously purchased  beuamee  by  judg- 
ment-aebtor  himself  ...     54 

(2)  Security  taken  from  the  holder  of  a 

certificate  of  administration  should 
not  be  returned  till  the  time  allow- 
ed for  an  opposing  claimant  has 
expired  ...   108 

(3)  Where  an  application  is  made  at  a  late 

stage  to  enforce  the  provisions  of 
Section  159,* Act  VI 11.,  1859,  with- 
out proffer  of  the  proof  required 
by  that* Section,  the  Lower  Appel- 
late Court  is  right  in  not  postpon- 
ing the  case  ...    176 

(4)  Where  there  is  reason   for  thinking 

that  the  claim  of  a  party  complain- 
ing under  Section  230,  Civil  Proce- 
dure Code,  of  having  been  dispos- 
sessed in  execution  of  a  decree  to 
which  he  was  not  a  part}'  is  boniU 
fide^  the  Court  should  treat  the 
case  as  a  rc>rular  suit  between 
claimant  as  plaintiff  and  decree- 
boldei«  and  judgment-debtor  as 
defendants  ...  209 


Procedure — (Continued). 

(5)  The  Appellate  Court  cannot  decide  a 

case  ex  parte  without  considering 
the  evidence,  because  a  memoran- 
dum of  objections  under  Section 
354,  Act  VIIL,  1859,  has  not  been 
filed  ...   235 

(6)  A  plaintiff  giving  no  evidence  in  su|»- 

port  of  his  claim  is  not  entitled  to  a 
decree  because  the  defendant  has 
given  nolle  •••  ^53 

(7)  TheCourt  should  apply  the  provisions 

of  Section  170,  Civil  Procedure 
Code,  where  a  defendant  contuma- 
ciously refuses  to  appear  in  answer 
to  a  summons  ...     ih, 

(8)  How  a  party  may  satisfy  the  High 

Court  that  a  point  which  the  Judge 
omitted  to  notice  was  actually 
taken  in  the  oral  pleadings         ...  296 

(9)  Where  thej  udge  of  an  AppellateCourt 
does  not  consider  the  evidence 
taken  by  the  Court  of  first  instance 
sufficient,  and  that  he  can  legally 
require  more  evidence  to  be  taken, 
he  ought  to  proceed  in  the  manner 
provided  for  in  Sections  354  to  357 
of  the  Code  of  Civil  Procedure,  but 
cannot  set  aside  the  first  Court's 
decree  or  remand  the  case  for 
re-trial  ...  314 

(10)  Where  there  is  no  evidence  on  the  re-  • 
cord  on  a  question  at  issue  between 
the  parties,  the  Appellate  Court,  in 
remanding  tlic  case  under  Section 
354,  Act  V 1 1 1 .  of  1 859,sh(fuld  direct 
such  evidence  with  the  first  Court's 
finding  to  be  sent  up  for  decision  346 

(i  i)  A  Judge  should  not  make  for  defend- 
ant a  case  which  the  latter  does 
not  make  for  himself  ...  363 

(12)  Where  the  Lower  .Appellate  Court 
admits  an  application  underSection 
1 19,  Act  VIIL  of  1859,  ^or  re-trial 
of  a  case  decided  ex  parte y  it  does 
right  to  send  for  the  record  that 
the  case  as  a  suit  may  be  tried  by 
the  Appellate  Court  ^  ...   431 

(13)  A  Judge  in  appeal  should  not  dismiss 
a  claim  ///  toto  with  all  costs  be- 
cause it  is  exaggerated,  if  there  is 
ground  for  plaintiff's  contention...  465   ^ 

(14)  In  construing  a  sale-certificate,  the 
Court  must  tr)'  and  ascertain  what 
was  intended  to  be  sold:  a  mere  mis- 
description does  not  defeat  the  pur- 
chaser's rights  ...  490 

(15)  Directly  an  intervcnor's  name  has 
been  struck  off  on  the  ground  that 
he  has  no  interest  in  the  case,  all 
the  evidence  he  has  put  in  should  be 
removed  from  the  record  ...  572 

See  Act  VIIL  of  1859  (5) 
See  Appellate  Court  {i) 
See  Appeal  (7) 
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PKOCBOirRE — CConiinued), 

See  Documents  (2)  (3) 
See  Evidence  (2) 
5^^  Enhancement  (2) 
See  Ex^parte  (4)  (5) 
See  Grounds  of  Appeal  (1) 
See  yurisdiction  (27)  (28) 
^  See  Onus  Probandi  (6) 

^Vtf  Regulation  II.  of  18 ig  (l) 

Proceedings. 

<i)  A  decree-holder  objecting  on  the  score 
of  non-jurisdiction  after  the  result 

of  the he  has  carried  on  has 

proved  unfavorable,  cannot  insti- 
tute  de  novo  unless  he  pays 

all  the  judgment-debtor's  costs  ... 

(2)  The  rule  approved  by  the  Privy  Coun- 

cil with  reference  to  the  term 
*•  some  proceeding  "  in  Section  20, 
Act  XIV.  1859,  applies  to  the  act 
of  a  Nazir  in  conducting  a  sale  and 
remitting  the  proceeds  to  the  Col- 
lector, and  of  a  decree-holder  in 
drawing  out  a  portion  of  those 
proceeds 

(3)  In such  as  the  deputation  for  a 

local  investigation,  of  a  person  other 
than  the  appointed  officer,  it  is 
assumed    that    what    the    Lower 
Court  does  is  done  rightly 
See  Decree  (7) 
•  See  Execution  (17)  (20) 

Proprietary  Rights. 

See  Lakherajdars  (j) 

PURCH  ASE-«I  ON  E  Y . 

In  a  suit  for  completion  of  a  contract 
and  delivery  of  property  where  the 
purchaser  had  refused  to  pay  up 
unless  vendor  paid  costs  of  regis- 
tration, and  the  latter  re-sold  the 
properly,  plaintiff  is  bound,  if  he 
has  not  previously  tendered  the 
money,  to  pay  it  into  Court 

See  Contract  (i) 

PimCUASER. 


U)  A 


at  a  sale  for  arrears  of  reve- 


nue, with  a  paramount  title  under 
.Section  37,  Act  XI.  of  1859,  ac- 
(]uires  the  estate  free  from  any 
incumbrance  accruing  from  the 
laches  of  former  proprietors 
(2)  In  the  absence  of  contrary  proof,  a 
at  a  sale  for  arrears  of  reve- 
nue with  a  paramount  title  under 
Section  37,  Act  XI. of  1859,  must  be 
assumed  to  be  the  owner 

See  Appeal  {^)  (9) 

See  Execution  (15) 

See  Right  of  Way  (5) 

PUTVEE. 

Where  a dar  is  disturbed  by  a 

zemindar,  he  is  not  liable  for  the 
kists  which  he  is  prevented  from 


PuTNEE — (Continued), 

collecting.   A dar 

is    not    liable    for    the 


sold  out 
rent    of 


180 
228 


445 


48 


182 


291 


44 


552 


ib. 


the  month  in  which  the  zemindar 
presents  the  petition 

(2)  The  grant  of  a tenure  by  a  shebiit 

may  be  valid 

(3}  A lease  pledging  the  putneedar 

to  give  no  dur-putnee  or  mokur- 
ruree  lease  at  a  less  jummah  than 

that  of  the ,  does  not  confer 

the  power  described  in  Clause  I, 
Section  11,  Regulation  VIII.  of 
i8ip. 

(4)  A  portion  of  a tenure  cannot  be 

said  under  Regulation   VIII.  of 
1 8 19;  and  an  auction-purchaser 
acauiring  any  of  the  putrteedar's 
rights,  is  bound  by  the  acts  of  the 
latter  as  regards  the  grant  of  leases  446 
See  Enhancement  ill) 
See  Right  of  Occupancy  (5) 
See  Right  of  Suit  (7)  (8) 

PUTNEEDAR. 

See  Regulation  I'/II.  of  i8ig  {i) 

R. 

Raj. 

See  Custom  (i)  (2) 
See  Inheritance  (2) 
See  Succession  (2) 
Records 

from  a  Government  ofHce  must 

be  sent  for  by  the  Court ;  papers 
from  a  Court  of  Wards  must  be 
obtained  by  the  party  needing 
them,  by  means  of  a  summons  on 
thfe  proper  Officer 

Redemption. 

A  nriortgagor's  right  of is  indefea- 
sible, and  cannot  be  interfered  with 
by  unauthorized  acts  of  the  mort- 
gagee. 

Refund. 

See  Interest  (i) 
See  Rent  (i) 

Registration. 

(i)  A  kubooleut  for  one  year  containing 
a  provision  extending  the  term,  is 
not  evidence  without 

(2)  A  zemindar  must  look  only  to  his  re- 

gistered tenant ;  the  equivalfent  of 
— ^-—  being  presumed  where  he  re- 
ceives rents  from  his  tenant  in  re- 
cognition of  his  tenancy 

(3)  The of  a  usufructuary  mortgage 

bond,  where  the  amount  advanced 
is  less  than  Rs.  100,  is  optional 
under  Sections  I3and  16,  Act  XVI. 
of  J864. 

(4)  Where  a  bond  pledges  fend  for  sums 

to  be  hereafter  advanced  not  ex- 
ceeding Rs.  100,  and  tliib  .nnount 

e 


150 


353 


170 


211 


331 
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364 
487 

ib. 


ib. 


Registration — (Continued), 

is  exceeded  by  the  sums  actually 
advanced,  the  bond  should  be  re- 
gistered under  Section  17,  Act  XX. 
of  1866 

(5)  It  is  not  necessary  for  a  Judge  to  take 

evidence  before  directing ... 

(6)  Mere does  not  prevent  a  parly 

from  suing  to  contest  the  fact  of 
the  execution  of  the  document  ... 
(7) of  an  istemraree  pottah  the  ex- 
ecution of  which  is  denied,  raises  a 
cloud  on  the  landlord's  title  and 
warrants  a  suit  for  its  removal  ... 
(8)  The  necessity  of must  be  deter- 
mined by  the  value  of  the  consi- 
deration stated  in  the  deed         ...  558 

See  Act  XX.  0/1866  (i) 

See  Agreement  (1) 

See  Contract  (3) 

Regulation  Vlll.  ok  1793. 

The  **  dependant  talookdars"  men- 
tionjed  m are  actual  proprie- 
tors •••  474 

Regulation  XIX.  of  1793. 

Section  10.  See  Lakheraj  Grants  (i) 
See  Resnmptiou  (i) 

Regulation  XXVII.  or  1793. 

Section  5  has  no  application  to  bazars 
which  did  not  exist  in  1793         ...     48 

Regulation  V.  of  1799. 

Property  taken  possession  of  by  the 
Magistrate  as  lawaris  should  be 
made  over  to  the  custody  of  the 
Civil  Court  in  the  manner  contem- 
plated by  section  7 ,  and  the 

Civil  Court  should  treat  the  pro- 
perty as  practically  in  its  own  tem- 
porary care  ••  3^2 

Regulation  XIX.  of  1814. 

See  jurisdiction  (37) 

Regulation  V.  of  1817. 

Section  8.     See  Treasure  (i)  (2) 

Regulation  II.  of  1819. 

Decrees  made  under prior  to 

25th  January  1865  for  the  resump- 
tion of  grants  of  later  date  than 
1st  December  1790,  are  not  void  ; 
error  in  procedure  not  per  se  ren- 
dering void  a  decree  which  the 
Court  was  competent  to  make  ...  440 

See  Lakheraj  (3)  Resumption  (2)  13) 

Regulation  VIII.  of  18 19. 

There  is  nothing  in empowering 

a  putncedar  to  deposit  rent  in  the 

Judge's  Court  or  CoUectorate 
eforethedayofsale,orgivingsuch 
payment  the  effect  of  a  payment  to 
his  zemindar  or  agent  ...  560 

Section  if,  Clause  1.  See  Put  nee  (3)  (4) 
Section  8,  Clause  3.  See  Putnee  (1) 


Regulation  VI H.  of  18J9 — (ContintiedJ. 

See  Application  (i) 
See  Notice  (11) 
See  Rent  (\) 

Regulation  VII.  of  1822. 

Section  15.  See  Lakherajdars, 

Regulation  XI.  of  1825. 

Section  4.     See  Accretion  (i) 

Re-hearing. 

See  Act  VIII.  of  1859  (9) 
See  Ex-part e  (2) 

Remand. 

A  case  remanded  by  a  District  J  udge 
for  the  purpose  of  a  local  inquiry 
cannot  be  transferred  to  a  Subordi- 
nate Judge  for  disposal  ...  574 

See  Intervention  (i) 

See  Procedure  (9)  (10) 

Re-marriagb. 

See  Mahomedan  Law  (3) 

Remission. 

(i)  A  zemindar  receiving from  Go- 
vernment, on  account  of  damage  to 
his  estate  by  a  cyclone,  is  not  bound 

to  allow  a to  his  under-tenants     ^ 

unless  he  had  received  them  on  that 
understanding  ...  167 

(2)  A  ryot  has  no  claim  in  law  to , 

which  rests  solely  on  the  l^dlord's 
discretion  ...  270 

Rent. 

(1)  A  dur-putneedar  paying  money  as 

to  save  a  putnee  from  sale, 

is  entitled  to  a  refund  although  his 
name  is  not  registered  ...   i^5 

(/)  The  price  for  fhe  use  of  land  in  its 

improved   state   is which  can 

be  sued  for  in  the  Collector's 
Court,  whatever  the  nature  of  the 
improvement  may  be  ...  4^3 

See  Act  X,  of  1859  (3)  » 

See  Arbitration  Award  (2) 

See  Building  {2) 

See  jurisdiction  (36) 

See  Liability  (3) 

Rent  Suit. 
(i)  Unless  the  circumstances  of  one- 


are  on  all  fours  with  those  of  ano- 
ther, the  Court's  judgment  in  one 
case  cannot  supply  reasons  for  its 
decision  in  the  other 
(2)  A  suit  for  arrears  of  rent  of  land 
alleged  to  be  held  over  and  above 
the  quantity  covered  by  the  pottah, 
is  in  substance  a  suit  for  rent  at  an 
enhanced  rate  and  requires  a  noiicc 
ulkider  Section  13,  Act  X.,  185^  ... 

tv 
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Rent  SviT—CContinuedJ. 

(3)  A  zemindar  is  not  bound  to  recognize 

as  his  tenant  one  whose  name  is 
not  registered  in  his  books  ;  and  it 
is  sufficient  for  him  to  bring  his 

against    the    parties    from 

whom    he    has   hitherto   received 
•     rent  ...  ...  ...  ...     99 

(4)  Where  renLs  are  not  sued  for  within  3 

years  from  the  end  of  the  year  for 
•  which  they  are  due,  the  fact  that 
damages  were  awarded  against  the 
plaintiff  in  a  former  suit  for  not 
giving  receipts  for  that  year  will 
not  create  a  cause  of  action         ...   194 

(5)  A is    not    maintainable   by   one 

or  more  of  several  co-sharers  un- 
less they  have  been  accustomed  to 
collect  their  rents  separately       ...  243 

(6)  Where  A  covenants  to  rent  from  B 

18  beeg^ahs  of  land  at  one  rupee  a 
beegah,  stipulating  to  pay  at  that 
rate  for  any  excess  found,  he  is 
liable  to  pay  at  that  rate  for  ex- 
cess, and  the  tender  of  a  pottah 
by  B  is  not  necessary  ...  ...  410 

(7)  A  suit  by  a  sharer  in  a  joint  undivi- 

ded estate  fpr  his  share  of  the  rent 
of  an  under-tenure,  falls  within  the 
provisions  of  Section  108,  Act  X. 

of  1859  ••  ••  ...•524 

» (8)  Where  the  owner  of  an  undivided 
estate  lets  his  share  to  a  tenant, 
a  suit  for  the  rent  of  such  share, 
treated  as  a  separate  under-tenure, 
m^  come  under  the  provisions  of 
Section  4,  Act  VIII.  (B.  C.)  of 
1865  ...  ...  ...     tb. 

See  Cause  of  Action  (3) 

See  jurisdiction  (20) 

Rbpresentation. 

Where  appellant  dies  after  the  appeal 
has  been  filed  and  vakeel  instructed, 
the  Administrator-General  is  allow- 
ed to  appear  although  regular  let- 
ters have  not  been  taken  out  ;  but 
^  when  the  application  is  not  made 
within  a  reasonable  time,  the  appeal 
is  di missed      ...  ...  .58 

Res  Adjud!C\t.\. 

(0  The  cause  of  action  cannot  be  said  to 
be if  the  first  case  was  dis- 
posed of  on  appeal  on  a  purely  tech- 
nical point       ...  ...  ...  208 

(2)  A  defendant  cannot,  under  a  plea  of 

set-off,  set  up  a  claim  for  which  a 
suit  has  been  previously  brought  by 
him  and  been  dismissed  ...  252 

(3)  Where  N  and  G  are  heirs  according 

to  Hindoo  law  of  S,  whose  property, 
however,  is  taken  by  M  under  an 
alleged  will,  and  G's  suit  for  a 
moiety  is  dismissed,  N  who  refused 
to  join  him  as  co-plaintiff  is  not 


Res  Adjudicata — CContinued), 

bound  by  the  finding  in  that  suit 

in  regard  to  the  validity  of  the  will  309 

(4)  A  suit  in  which  the  cause  of  action  is 

breach  of  contract,  should,  under 
Section  7,  Civil  Procedure  Code, 
include  plaintiff's  whole  claim.  A 
subsequent  suit  to  recover  sums 
due,  is  barred...  ...  ...  408 

(5)  A  decree  in  a  suit  for  a  kubooleut  at 

an  enhanced  rate,  is  no  bar  under 

.  Section  2,  Acl:  VIII.  of  1859,  to  a 
suit  for  a  declaration  of  the  rights 
of  the  present  plaintiff  to  hold  the 
land  in  lieu  of  maintenance  on  pay- 
ment of  a  quit-rent,  which  cannot 
be  tried  by  a  Collector...  ...  424 

(6V  Where  a  suit  for  removal  of  an  alleged 
nuisance  is  dismissed  because 
plaintiff  has  failed  to  prove  his  case, 
there  has  been  an  adjudication, 
and  another  suit  will  not  lie  on  the 
same  cause  of  action  ...  573 

See  Aa  VIII,  of  1859  (6) 

See  Estoppel  (i) 

See  J-urisdidfion  (3) 

Resumption. 

(1)  Where  a  zemindar  has  obtained  an 

ex'Parte  decree  declaring  certain 
lands  to  be  his  m^l. lands,  his  only 
remedy  is  to  have  the  rates  deter- 
mined under  which  he  is  authorized 
to  collect  rents  under  Se<5tion  10, 
Regulation  XIX.  of  1793,  ^"^  ^^ 
obtain  a  kubooleut,  and  he  must 
sue  in  the  Collector's  Court  under 
Clause  I,  Section  23,  Act  X.  of 
^     1859  ...  345 

(2)  In  a  suit  for it  does  not  follow 

from  the  adoption  by  the  Court  of 
a  procedure  only  sanctioned  in  spe- 
cial cases  provided  for  by  Section 
30,  Regulation  II. of  18 19,  that  the 
decree  is  made  under  that  Regula- 
tion ...  440 

(3)  Where  even  a decree  is  made 

under  Section  30,  Regulation  II.  of 
18 19,  bearing  an  earlier  date  than 
the  Full  Bench  Ruling  of  25th 
January  1865,  it  would  not  estab- 
lish that  the  grant  resumed  was  of 
earlier   date   than    ist  December 

1790  ...    I*. 

See  Lakheraj  (2) 
See  Lakherajdars  (2) 
See  Limitation  (15) 
See  Mokurruree  (2) 
See  Notice  (4) 
See  Regulation  II,  of  i8go. 

Reversioner. 
(i)  In  a  suit  to  recover  property  held 

by  a  widow,  the is  erroneously 

made  a  co-defendant  ...       6 

(2)  Where  a  husband  leaves  his  Hindoo 
widow  property  to  be  enjoyed  for 

ST 


XXX 


INDEX   (CIVIL   rulings). 


Rb  VKRSio  NER — (Continued), 

her  lifetime,  and  after  her  death 
it  is  to  become  the  absolute  pro- 
perty of  his  adopted  son,  and 
the  son  dies  before  the  widow,  the 
claim  of  the  son's  heir^  to  inherit  in 
succession  to  him  is  postponed  till 
the  widow's  death  ...     63 

(3)  A  reversionary  heir  to  his  uncle's 
property  may  sue  during  the  life- 
time of  the  widow  for  a  declaratory 
decree  to  the  effe6l  that  an  aliena- 
tion will  not  bind  him  in  the  event 
of  his  surviving  the  widow  ...     96 

<4)  The  possession  in  right  of  inheritance 
ot  a  widowed  daughter  having  sons 
alive,  is  not  adverse  to  a ...   147 

See  Arrears  0/  Rent  (2) 

See  Ltmitatio7i  (i) 

See  Onus  Probandi  (3) 

Review. 

(i)  A  Lower  Appellate  Court  should  not 
allow  points  to  be  explained  away 

in   the  stage  by   admitting 

additional  evidence  ...       9 

(2)  Where  an  appeal  is  dismissed  in  the 

absence  of  appellant  who  has  been 
refused  postponement,  he  may 
apply  for  a  re-hearing  or  a  — --  of 
judgment,  but  is  not  entitled  to 
appeal  specially  ...   143 

(3)  The  use  in  a  petition  of  the  words 

^r^  Tsvfiv  does  not  make  it  an 

application  for under  Section 

376, Codeof  Civil  Procedure,  where 
it  is  clearly  and  distinctly  one 
under  Section  119  for  a  re-trial  in 
the  presence  of  the  petitioner 

See  Costs  (5) 

See  Limitation  (5) 

5"^^  Stamp  (3) 

Right. 

(1)  Where  in  a  dispute  about  land  plaint- 

iff has  failed  to  prove  his  title  as 
owner,  he  has  no  right  to  fall  back 
upon  a  title  by  prescription 

(2)  A  plaintiff's  claim  must  stand  or  fall 

upon  the  strength  of  his  own 

(3)  A  Commissioner's  amulnamah  cannot 
destroy  legal seven  if  no  pro- 


RiGHT  oi"  Occupancy, 

(1)  Where  occupants  of  land,  declared  li- 

able to  assessment,  abandon  it 
owing  to  criminal  proceedings 
against  them,  and  others  to  whom  it 
is  leased,  and  who  have  held  pos- 
session paying  rent  for  upwards  of 
1 2  years,are  ousted  by  the  original 
occupants  who  claim  the  land  rent- 
free  :  Held  in  a  suit  by  the  leasees 
that  they  are  entitled  to  recover 
possession 

(2)  The stated  in  Section  6,  Act  X. 


121 


152 


231 


431 


84 
ib. 


test  or  objection  be  made 

(4) of   fishing  in  a  navigable  river 

does  not  belong  to  the  public,  and 
.the  Government  may  grant  it  to  an 
individual 

(5)  Deprivation  of  the to  a  rise  of 

water  is  an  injury ;  and  a  claim  to 

repair  a  bund  to  secure  such 

is  not  answered  by  the  tender  of 
another  bund 

See  Appeal  (9) 

See  Butwarrah  (i) 

See  Right  of  Suit  {g) 

See  Speciat  A ppeal  ( 1  o) 

See  Summons  (i) 


141 


212 


216 


of  1859,  cannot  be  transferred  ex- 
cept as  laid  down  in  that  Act;  the 
transferree- not  being   entitled   to 

make  up  his by  adding  the 

time  during  which  his  predecessor 
held  the  jote  ... 

(3)  A  zemindar  cannot  eject  tenants  hold- 

ing for  more  than  12  years,  even 
though  they  were  originally  ten- 
ants-at-will 

(4)  A  proprietor  allowing  a  party  to  oc- 

cupy a  portion  of  his  land  without 
any  reservation  of  right  or  limita- 
tion to  him  individually,  gives 
permission  in  the  ordinary  way; 
and  the  occupant  can  not  beturned- 
out  at  a  moment's  notice  or  prevent- 
ed from  transferring  his  right, 
though  he  may  be  sued  for  rent...  275 

(5)  A  mere  change  of  proprietary  title 

does  not  entitle  a  putneeder  who 
holds  from  the  new  proprietor,  to 
eject  a  tenant  holding  a — «- 


(6)  A  zemindar  occupying  his  own  lands 

as  nij -jote, cannot,  when  thezemin- 
daree  passes  out  of  his  hands, 
claim  them  as  a  ryot  with ... 

(7)  By  holding"  for  12  years  land  sub-let 

by  a  ryot  having  a ,  a  ryot  docs 

not  acquire  a 

See  Tenure  (2) 

Right  of  Stit. 


417 


430 


469 


(1)  A  suit  may  be  brought  for  declara- 

tion of  right  to  have  a  mortgaged 
property  put  up  for  sale,  although 
the  property  has  passed  into  other 
hands  under  a  money -decree  on  a 
mortgage-Dond  ...  ...     27 

(2)  The  purchaser  of  propertjr  from  a 

judgment-debtor  whose  right,  &c., 
have  been  since  sold  to  another 
party  who  desires  possession,  has  a 

for  declaration  of  title  that  it 

may  be  cleared  from  the  suspicion 

of  a  collusive  sale  ...  ...     95 

(3)  Where  a  party  taking  a  part  of  the 

consideration-money  in  advance 
retains  the  deed  of  sale,  the  other 

nmay  bring  a  suit  to  recover 
:ed  or  compel  the  execution  of 
a  fresh  document  ...  ...  189 
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RioHT  or  Suit — (Continued). 

(4)  A  person  failing  to  take  advantage  of 

the  remedy  provided  by  Section  14, 
Acl  III.  of  1857,  is  not  prohibited 
from  bringing  an  action  for  da- 
mages in  a  Civil  Court  ...  279 

(5)  The  assignee  of  a  zemindar's  right  to 
^     receive  rent  has  a in  a  Civil 

Court  whether  the  assignment  has 
been  effected  by  the  intervention  of 
the  Civil  Court  or  the  private  act  of 
•  the  zemindar  ...  344 

(6)  Where  property  in  which  two  mem- 

bers of  a  Hindoo  family  are  jointly 
interested  is  sold  for  the  payment 
of  a  debt  jointly  contracted,  the  son 
of  one  oi  them  cannot  sue  to  re- 
cover his  own,  or  his  own  and  his 
father's  share,  in  the  absence  of  the 
other  ...  436 

(7)  An  auction-purchaser  at  a  sale  for 

arrears  creating  a  putnce  cannot 
sue  to  annul  an  under-tenure  within 
that  putnee  :  this  only  the  putnee- 
dar  «an  do  ...  481 

(S)  A  putneedar's to  annul  a  sub- 
tenure  is  not  affected  by  his  being 
tenant  of  only  a  portion  of  the 
estate,  provided  the  portion  con- 
tains the  tenure  to  be  resumed  . . .  ib, 
(q)  a  party  seeking  to  establish  his 
^  eight  to  share  m  the  ministrations 
of  officiating  priests  may  bring  a 
civil  suit  to  have  his  rights  ascer- 
tained and  declared,  if  based  partly 
on  contested  kobalahs  and  partly 
on  the  right  of  succession  ...  53 1 

See  Att  XXV.  of  1861  (i) 

See  Agent  (2) 

See  Butwarra  (2)  (4) 

See  Ejectment  (1) 

See  jurisdiction  (30) 

See  Lakkerajdars  (1) 

See  Limitation  (i) 

See  Registration  (6) 

See  Rent  Suit  (5) 

See  Special  Appeal  (i  i) 

Right  ^k  Way. 

(1)  A  rightof  thoroughfare  includes a-^ — - 

for  marriage  or  other  processions, 
unless  excluded  at  the  first  incep- 
tion of  the  right  ...     46 

(2)  To  establish   a ,  uninterrupted 

user  for  a  certain  length  of  time 
must  be  proved ;  if  the  right  is  in- 
terrupted, the  party  must  go  igto 
Court  at  once  . . .  295 

.3)  No  length  of  time  can  give  a  party  a 
— which  destroys  all  the  ordinary 
uses  of  the  servient  property     ...    ib, 

(4)  Where  the is  simply  to  pass  from 

one  point  to  another,  the  party  de- 
siring to  exercise  it  cannot  claim  to 
pass  in  a  particular  tortuous  and 

VoLXV. 


Right  of  Way — (Continued), 

indirect  course  between  the  two 
points  ...  496 

(5)  The  purchaserof  a  house  acquires  the 
-~—  enjoved  with  the  house  by  the 
vendor,  if  it  is  not  merely  a  right 
to  a  way  of  necessity,  but  a  parti- 
cular right  over  a  defined  path  ...  526 

Rights  of  Worship. 

(i)  A  right  to  a  turn  of  worship  is  not  a 
recurringcause  of  action,  and  a  suit 
to  enforce  it  is  governed  by  Clause 
16,  Section  1,  Act  XIV.,  1859    ...     29 

(2j  The of  a  Hindoo  idol  cannot  be 

sold  in  execution  of  a  decree  for 
personal  debt  of  a  shebait  ...  339 

Rulk  Nisi. 


See  L  im  ita  tion  (12) 


Ryot. 


See  Notice  (2) 


S. 


Sale. 


(i)  The of  a  portion  of  an  undivided 

talookcorrespondingwiih  the  share 
of  the  rent  for  which  the  sharer  has 
a  decree  has  the  effect  of  a  — 


m 


(2)  A 


which  the  right  of  the  judgment- 
debtor  is  sold 

under  Act  VIII.,  1835,  does  not 


convey  a  tenure  free  from  incum- 
brances, unless  the  documents 
creatmg  the  tenure  provide  for  its 
for  arrears  of  rent 

(3)  Non-service  of  notice  in  the  Mofussil 

is  sufficient  ground  for  setting  aside 
a for  arrears  of  rent 

(4)  In  setting  aside  an  execution  — —  un- 

der Act  X.,  the  Court  is  bound  to 
provide  for  the  decree-holder's 
claim  being  satisfied 

(5)  In  a under  Act  VIII.  (B.  C.)  of 

1865,  the  whole  tenure  is  sold,  the 
purchaser  acquiring  it  free  of  all 
incumbrances 

(6)  A for  arrears  under  Act  XI.  of 

1850,  where  previous  notice  has  not 
been  given,  warrants  the  Court  in 

annulling  the under    Section 

33 

(7)  In  a ,  under  Act  VIII.  (B.  C.)  of 

1865,  of  the  rights  and  interests 
of  the  judgment-debtor,  the  tenure 
does  not  pass,  much  less  does  it  pass 
free  of  incumbrances ;  and  the  pur- 
chaser cannot  ej«  ct  tenants  occupy- 
ing for  more  than  12  years 

(8)  Where  a  deed  of is  executed  un- 

der circumstancessuggestingan  in- 
tention to  defraud  creditors,  the 
Court  must  be  satisfied  that  con- 
sideration has  actuallv  passed  and 
as  to  the  source  from  wh«ch  the  pur- 
chase-money was  derived 
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58 


99 


137 


234 


305 
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Sal  e — (Contin  tied) . 

(9)  The  purchaser  of  a  tenure  inherited 

by  a  Hindoo  widow  and  sold  for  ar- 
rears under  Act  VIII.  ot  1835  does 
not  acquire  merely  personal  rights, 
nor  do  his  rights  cease  at  her  death*  329 

(10)  All  — s  by   Small  Cause  Court  | 

(judges  should  be  conducted  strict- 
y  in  accordance  with  Section  251, 
Act  VIII.,  1859;  but  where  pro- 
perty of  small  value  sold  in  execu- 
tion of  a  decree  of  considerable 
amount  is  purchased  by  the  decree- 
holder,  his  receipts  may  be  accept- 
.  cd  as  cash,  but  provision  must  be 
made  for  realizing  all  fees  of  Court  368 

( 1 1)  A in  execution  of  a  decree  pur- 

chased by  one  of  the  judgment- 
debtors  is  invalid ;  and  the  pur- 
chaser cannot  pretend  to  rely  on 
any  legal  right  under  proceedings 
valid  upon  the  face  of  them,  and  of 
the  invalidity  of  which  he  had  no 
means  of  informing  himself         ...  374 

See  Act  X,  of  i8$g  (1) 

See  Act  XI,  of  i8$g. 

See  Application  (i) 

See  Arrears  of  Rent  (2) 

See  Incumbrance  (i) 

See  Joint  Hindoo  Family  (7) 

See  Limitation  (4) 

See  Onus  Proband i  (4) 

See  Purchaser  (i) 

Security. 

The  question  of  the  sufficiency  of  the 

tendered  by  an  insolvent  must 

be  determined  by  the  Lower  Court  571 

Separate  PROPRiETORSiiir. 

A  Commissioner' s order  to  proprietors 
of  separate  jummas  to  pay  through 
one  of  their  number  does  not  over- 
ride their  legal  right  of  ,  or 

transform  it  into  a  joint  tenancy. . .   141 

Set-off. 

(i)  Where  the  purchaser  of  a  decree  pro- 
ceeds to  execution  under  Section 
208,  Code  of  Civil  Procedure,  the 
judgment-debtor  cannot  beallowed 
a  —  on  account  of  joint-decrees 
obtained  by  himself  and  others 
against  the  vendor  subst:quent  to 
the  sale  of  the  purchased  decree  ...  127 
U)  Kven  where  joint  decrees  are  obtained 
by  judgment-debtor  and  others 
against  the  vendor  of  a  decree  be- 
fore the  sale  of  the  decree,  they 
cannot  be against  the  purchas- 
er under  Section  209  ...     ib. 

See  Res  'Judicata  (2) 
Shareholder. 

The  purchaser  of  a '  s  rights  can  nut 

retain  possession  against  a  person 
who  buys  the  tenure  itself  when  sold 
for  aitears  under  Act  Vfll.  (B.  C.) 
of  1865.  ...  319 


Shebait 

See  Hindoo  Law  (3) 
See  Putnee  (2) 

Small  Cause  Court. 

See  Aa  XL  of  1865  (\) 

See  Aa  XX.  of  1866  (i) 

See  Criminal  Procedure  Code  (1) 

See  Insolvency  (1)  • 

See  Interest  (2) 

See  Judffment-debtor  (2) 

See  Jurisdiction  (16)  (24)  (30)   (31)^ 

•     (32)  (33) 
See  Moveable  Property  (i) 
See  New  Trial  (i)  (2)  (3) 
See  Safe  iio) 
See  Title  ( i )  (3) 

Solehnamah. 

The  effect  of  a confirming  the  rent 

of  a  tenure  on  the  part  of  the  mana- 
ger of  ancestral  property,  and 
agreei  ng  that  it  shall  not  be  enhanc- 
ed, is  to  confer  on  the  tenant  a 
inourosee  mokurruree  right  at  a 
fixed  rent 

See  Decree  (7) 

See  Evidence  (8) 

Special  Appeal. 

(i)  Instructions  as  to  how  groundsof 

should  be  drawn  up 

(2)  Where  money  borrowed  by  a  servant 

on  account  of  his  master  is  not  re- 
paid by  the  master,  and  a  decree 
being  taken  outagainst  the  servant, 
he  sues  the  master  to  recover  the 
money,  the  action  is  or^  for  debt 
within  the  meaning  of  Section  6  of 
the  Small  Cause  Court  Act,  and  no 
—  lies 

(3)  Plaintiff  failing  to  mention  the  first 

Court's  refusal  to  examine  his  wit- 
nesses in  his  grounds  of  appeal  to 
the  Lower  Appellate  Court  cannot 
urge  it  in  — — 

(4)  In  a the  general  affirmation  of 

a  judgment  can  only  refer  to  the 
points  raised  by  the  appellant    ... 

(5)  Under  Section  350,  Act  v'llL,  1859. 

the  High  Court  does  not  interfere 
.  where  the  Lower  Appellate  Court's 
decision  on  the  question  of  stamps 
does  not  affect  the  case  on  the  merits 
(0)  The  High  Court  is  bound  to  notice  an 
argument  on  a  point  of  law  raised 

in ,  although  not  raised  when 

it  passed  an  order  of  remand 
is  not  barred  in  a  claim  under  a 


434 


8 


86 


8; 


9J 


179 


!80j 


(7) 


(8) 


(9) 


»  bond  for  less  than  500  rupees  where 
the  property  pledged  under  the 
bond  is  made  liable 
If  the  reasons  in  a  judgment  are  such 
as  can  be  rightly  given,  and  the  in- 
ferences such  as  can  be  legally 
drawn,  it  cannot  be  set  aside  in— 

A  —  will  not  He  from  the  order  of 
a  Lower  Appellate  Court  refusing, 

b 


26.! 
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Special  Appeal — (Continued), 

in  the  exercise  of  its  discretion,  to 
admit  additional  evidence 

(lo)  Qutere. — Can  the  right  of be 

sold  in  execution  ? 
(i  i)Wherc  the  Courts  below  find  adverse- 
ly to  the  title  of  a  Hindoo  widow 
suing  jointly  with  her  sons  to  hold 
*  the  land  in  dispute  as  separate 
property,  her  sons  are  not  compe- 
tent without  her  to  prefer  a . . . 

•     See  Damages  (2) 
See  Review  (2) 
See  Title  (3) 

Specific  Livbilitv. 

Where  a  joint  decree  cannot  be  passed, 
the  —  of  each  co-sharer  must  be 


429 
485 


Surety — (ContirmedJ. 


536 


clearly  established 


52 


Stamp. 


(i)  The requisite  for  an  application 

for  probate  or  letters  of  administra- 
tion need  not  be  proportionate  to 
the  value  of  the  property  involved 

(2)  duty  is  not  chargeable  on  an  ap- 

■  ■•ft  •  ^  M      %  M 


40 


plication  by  a  witness  for  the  return 
of  a  document  filed  in  obedience  to 
a  summons 

(3)  An   applicant   not   informed   at   the 

lime  that  his  petition  is  insufficient- 
ly   ed  cannot,  at  the  time  of 

•  hearing,  be  refused  permission  to 

make  up  the  proper  valuation    ... 

(4)  An  appeal  from  a  declaratory  decree 

giving  consequential  relief  should 
bear  an  ad-valorem dutv    . . . 

See  Act  X  VI IL  of  i86g  (i) 

See  Court  Fees  Act  (1)  (2)  (3) 

See  Pauper  Suit  U)  {2) 

See  Possession  (8) 

See  Special  Appeal  (5) 

SUCCBSSIOX. 

Where  there  are  rival  claimants,  the 
right  of to  a  Raj  must  be  de- 
termined by  the  custom  as  known 
to  the  public  functionaries  of  the 
district,  as  recognized  by  the  family 
't)f  the  late  Rajah,  and  as  established 
by  precedents 

See  Hindoo  Law  (i)  (4) 

Summons. 

A  party  to  a  suit  has  a  legal  right  to, 
apply  for  a  —  to  a  witness  or  for 
a  commission  to  examine  one  ;  and 
the  Court  should  grant  the  appli- 
cation as  a  matter  of  course 

ISURETY. 

{\)  Where  a permits  money  placed 

with  him  for  the  purpose  of  in- 
demnifying the  co-sureties  to  be 
withdrawn,  he  loses  his  remedy 
against  the  co-sureties  to  the  ex- 

'  lent  of  the  security 
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(2)  Each 


should  see   that    money 


18;; 


placed  in  the  hands  of  sureties  for 
the  purpose  for  which  they  have 
become  sureties  is  not  mis-applied  185 
O)  Where,  on  an  appeal  being  at  first  dis- 
missed for  default,  the for  the 

performance  of  the  decree  produces 
a  certificate  (without  notice  to 
appellant)  that  the  appeal  has  been 
dismissed,  an  order  discharging  the 

and  cancelling  the   bond   is 

erroneous  and  invalid  ...  538 

See  Cause  0/  Action  (5) 

See  Execution  (21) 

See  Liability  (i)  (4) 

Survey  Map. 

^ee  Evidence  (I)  (6) 

T. 
Talookdar. 

See  Regulation  VIII,  of  tyg^  (1) 

Tenancy. 

See  A ss ign ment  ( I ) 
See  Notice  (10) 
See  Solehnamah  (I) 

Tenant. 

Where  a is  compelled  to  pay  his 

landlord's  debt  to  save  his  own  se- 
curity from  forfeiture,  this  is  a 
sufficient  authority  to  make  the 
payment  ...  545 

Tenure, 

(i)  A  zemindar  is  not  bound  to  recognize 
the  sale  of  a  non -transferable  —  ; 
nor  can  the  liability  for  rent  be 
distributed  without  his  consent 
under  Section  27,  Act  X.  of  1859...  360 

(2)  A  bhowlee may  be  a  goozashta 

;  and  a  ryot  paying  rent  in 

kind  and  in  possession  of  land  for  a 
period  of  12  years  has  a  right  of 
occupancy  ...  479 

Third  Party. 

In  a  suit  to  establish  title  to  land  al- 
leged by  defendants  to  be  in  pos- 
session of  third  parties,  these  parties 
are  rightly  made  defendants  ;  and 
i f  they  have  been  wrongly  so  made,  . 
the  onus  willVemain  with  the  plaint- 
iffs ...     97 

Title. 

( 1 )  A  decision  come  to  by  a  Small  Cause 

Court  on  an  incidental  question  of 

. is   not  conclusive  except  as 

regards  the  claim  in  that  suit     ...   166 

(2)  Plaintiff  is  estopped  from  adducing  in 

a  future  suit  a  — ■  -which  he  ought 

to  have  urged  in  a  former  suit    ...   168 

(3)  Where  the  Lower  Appellate  Court  fails 

to  determine  a  guesti^n  of  —— 
arising  in  a  suit  triable  by  a  Small 
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Cause  Court,  and  needing  to  be  de- 
termined before  plaintiff  can  get  a 
decree,  a  special  appcsal  is  admis- 
sible ...  556 

See  Possession  (1)  (3) 

See  Right  of  Suit  (2) 

Transfer. 

(1)  Any  application  as  to  a  matter  prior 

to,  or  affecting,  a  decree  transferred 
by  the  operation  of  Act  VI II. 
(B.  C.)  ot  1869  and  Act  111.  of 
1870  must  be  made  to  the  Court 
which  passed  it  •••     75 

(2)  A  ryot  making  a of  a  non-trans- 

terable  tenure  is  liable  for  the  rent, 
but  the  landlord  is  not  entitled  to 
khas  possession  f..  261 

(3)  Where  rent  is  recovered  without  ob- 

jection by  successive  landlords  from 
the  transferee  of  an  intermediate 
tenure  Irom  the  date  of  — -,  such 
receipt  is  an  acceptance  by  the  pro- 
prietor of  the  new  tenant  in  place  of 
the  old  ...   321 

See  'Jurisdiction  (43) 
See  Right  of  Occupancy  (2)  (4) 
See  Remand  (i) 

Treasure. 

(i)  Under  Section  8,  Regulation  V.   of 

1817,  the  tinder  of loses  his 

right  to  It  if  he  does  not  notify  his 
discovery  to  the  Ziiiah  Judge  with- 
in one  month  ...  525 

(2)  Any  custom  there  might  have  been  in 
respect  to  the  ownership  of  dis- 
covered   is  done  away  with  by 

the  enactment  of  Regulation  V.  of 
\b\^  ...     ib. 

Trust  Property. 

See  Court  Fees  Act  (2; 

U. 

Under-tenurr. 

An  under-tenant  who  has  dug  a  tank 
and  been  in  possessioo  undisturbed 
by  the  former  proprietor  for 
a  long  period,  such  acquiescence 
being  equivalent  to  a  lease,  cannot 
be  ejected  by  the  putneedar       ...  481 

User. 

(i)  Where  a  party  enjoying  the  permissive 
use  ot  the  water  of  a  tank  does  not 
use  it  for  4  years  from  the  date  of 
its  excavation,  the  permission  may 
be  taken  to  be  revoked  ...  308 

(2)  Wrongful  interruption  does  not   de- 

stroy a  right  of where  steps 

are  immediately  taken  toassert  the 
right ;  otherwise  acquiescence  may 
be  safely  presumed  ..,  401 

(3)  The  long  use  of  a  house  by  the  public, 
•    with  the  consent  of  the  proprietor, 
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as  a  house  of  prayer,  entitles  the 
public  by  way  of  implied  grant  to 
the  occupation  of  it  as  such  ...   505 

See  Easement  (1) 

See  Onus  Probandi  (14) 

See  Prescription  (i) 

See  Right  (5) 

See  Right  of  Way  (?)  * 

W. 

W.^IVER.  • 

See  Pre-emption  (6) 

W\TRR-COURSK. 

In  giving  judgment  for  plaintiff  in 
a  suit  to  compel  the  filling  up  of 
a  pyne  which  runs  over  plaintiff's 
estate,  and  conveys  water  to  de- 
fendant's estate,  the  Court  must 
show  how  his  right  has  been  in- 
fringed, and' what  defendant  is 
bound  to  do    ...  ...  ...   154 

Widowed  Daughter. 

See  Reversioner  (4) 

Will. 

.A  person  not  next  of  kin,  and  having 
no  interest  in  testator's  estate,  can-       , 
not  oppose  the  grant  of  probate  or 
dispute  the  validity  of  the  ——  ...  351 

See  Inheritance  (I) 

See  Mahomedan  Law  {\) 

Witness. 

(1)  After  the   list   of  es  has   been 

Rled  and  the  tul]ubana#paid,  the 
Court's  officers  are  responsible  for 
the  service  and  return  of  notice  ...    88 

(2)  The  refusal  to  have  es  re-exa- 

mined is  justified  in  the  absence 
of  any  new  reason  for  the  re-exa- 
mination ...  ...  - ...  348 

Wrong-doer. 

A  is  not  entitled  to  withhold 

property  from  its  lawful  owner  on 
the  ground  of  fraud,  which  has  in 
no  way  atfedled  his  own  status  or 
position 

Z. 

Zemindar. 

A 's  right  to  receive  rent  from  a 

farmer  depends  on  his  securing  to 
him  quiet  possession  and  proper 
means  of  realizing  rents  from  his 
tenants  ...  ...  ...  23^ 

See  Right  of  Occupancy  (6 J 

ZUR-I-PRSHGEBDAR. 

Where  a abandoning  his  right 

to  possession  under  his  lease 
obtained  a  decree  for  money  ad- 
vanced, which  gave  no  specific 
remedy  against  the  property  teased 
to  him,  his  lease  must  be  held  to 
have  terminated    '        ...  ...  3'^ 
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(FULL  BENCH  RULINGS). 


A. 

ActVIII.  OF  1859. 

Section  205,    See  Reversionary  Interest, 
Section  327.    See  Arbitration  Award, 

Alievatiok. 

See  Mitakshara  Lava  (i) 

Appeal. 

See  Arbitration  Award  (i) 

Arbitration  Award. 

An  award  having  been  made  upon  a 
reference  to  arbitration  without  the 
intervention  of  the  Court,  the 
plaintiffs  applied  to  the  MoonsifT, 
in  accordance  with  the  terms  of 
Section  327,  Adl  VIII.  of  1859,  to 
be  allowed  to  file  the  award  in 
Court.  The  application  was  at  first 
refused  on  the  ground  that  the 
award  had  not  determined  all  the 
matters  referred  for  arbitration  ; 
but,  on  review,  the  MoonsifT  having 
considered  all  the  objections  taken 
to  ijjie  award  —  the  main  one 
being  that,  before  the  award  was 
made,  the  defendants  had  revoked 
their  authority  to  the  arbitrators 
—  decided  that  there  was  no  valid 
ground  for  not  enforcing  the  award, 
and  accordingly  upheld  it : 

Held  by  Norman,  C.y,,  and  L,  S, 
Jackson,  *f,(Paul,  J^,, contra), thait 
an  ^speaf  lay  from  the  decision  of 
the  MoonsifL 

PerNorman,  C,y  ,,aLTidyackson,J , — 
It  is  open  to  an  appellant  to 
•show  that  a  paper  which  has  been 
filed  is  not  an  award ;  but  if  it  be  an 
award,  and  judgment  be  given  in 
accordance  with  such  award  under 
the  provisions  of  Section  327,  such 
judgment  is  final. 

P^  Paul,  ^.— Where  an  award  has 
been  fileai  and  judgment  entered 
accordincf  to  the  award,  such  judg- 
ment is  nnal. 

Per  Loch  and  Kemp,  y^.— A  judg- 
ment drawn  up  in  conformity  with 
an  award  is  final,  but  a  judgment 
of  that  kind  cannot  be  made  when 
the  faa  of  the  award  having  been 
made  with  the  consent  of  parties  is 
disputed ;  and  in  such  a  case  the 


Arbitration  Award — (Continued), 

Court  should  refer  the  petitioner 
to  a  regular  suit  to  try  the  validity 
of  the  award.  If  the  Court  pro- 
ceed to  try  the  whole  cause  on  its 
merits,  an  appeal  lies.  If  the  Court 
reject  objections  to  the  filing  of 
•  the  award  and  judgment  be  drawn 
up  in  conformity  with  the  award, 
such  judgment  is  final 

E. 

Execution. 

See  Reversionary  Interest, 

K. 

Kubooleut. 

In  a  suit  in  which  the  zemindar  sought 
to  recover  possession  with  mesne- 
profits,the  tenant  declared  the  land 
to  be  rent-free.  The  decree  gain- 
ed by  the  zemindar  declared  the 
land  to  be  mil,  but  refused  to  give 
possession  and  mesne-profits,  and 
it  declared  the  defendant  entitled 
to  possession  so  long  as  he  per- 
formed the  service  for  which  the 
land  was  granted,  but  that  on  his 
failure  to  do  so  the  zemindar 
might  resume  the  land.  The  ze- 
mindar did  not  resume  ;  but  the 
present  plaintiff , who  is  a  purchaser 
from  the  zemindar,  sued  for  a  ku- 
booleut from  the  tenant  who  is  still 
in  possession.  Held  that  the  plaint- 
iff was  not  entitled  to  a  kubooleut 
as  the  tenant  might  be  perfectly 
willing,  so  far  as  was  known,  to 
perform  the  service  which  he  was 
required  to  render. 

Per  Norman,  C,  J, — As  a  general 
rule,  the  holder  of  a  tenure  cannot 
be  sued  by  owners  of  fractional 
shares  in  the  superior  tenure  for 
separate  kubooleuts  according  to 
the  proportions  to  which  they 
allege  themselves  to  be  entitled  in 
the  superior  tenure. 

PerMitter,  y, — The  share-holders  of 
an  undivided  estate  have  no  right 
to  divide  a  holding  or  tenure  with- 
out the  consent  of  the  tenant.  The 
payment  to  each  share-holder  of 
his  quota  of  the  rent  iif  of  itself  no 
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KuBOOLEUT — (Continued), 

evidence  of  such  consent  j  although 
when  coupled  with  other  facts  and 
circumstances,  it  may  justify  a 
Court  of  Justice  in  coming  to  the 
conclusion  that  the  tenant  actually 
consented  to  the  division  of  his 
tenure  into  a  corresponding  num- 
ber of  distinct  holdings 

M. 

MlTAKSHARA  Law. 

On  the  question  whether,  under  the 
■,  when  a  son  sues  to  set  aside 
an  alienation  made  by  his  father  of 
-  joint  ancestral  property  on  the 
ground  that  there  was  no  legal  ne- 
cessity tojustify  the  alienation,  aijd 
it  is  proved  that  no  legal  necessity 
for  such  alienation  existed,  the  son 
is  entitled  to  recover  his  own  share 
of  the  property  only,  or  the  whole, 
and  on  what  terms  : 
Held  that  that  question  has  been 
decided  by  two  previous  Full 
Bench  judgments,  cited — in  one 
of  which  it  was  ruled  that  the  sale 
or  mortgage  of  joint  undivided  pro- 
perty is  invalid  if  made  without 
the  consent  of  all  the  co-sharers, 
and  not  valid  even  for  the  seller's 
own  share  when  undivided*— and 
in  the  other  of  which  it  was  held 
that  the  terms  upon  which  such 
decree  should  be  made  will 
depend  on  the  equity  which  the 
purchaser  may  have  to  a  re- 
fund  of  the   purchase-money,   or 


21 


MiTAKSHARA  Lkw^CCotittnuedJ . 

to  be  placed  in  the  position  of 
.'in  incumbrancer  as  against  the 
joint  family  in  the  particular  case       6 

R. 

Reversionary  Interest. 

The  interest  of  an  heir  according  To 
Hindoo  Law  expectant  on  thedeath 
of  a  widow  in  possession  is  not  pro- 
perty, but  a  mere  expectancy,  and  t 
therefore  is  not  rendered  liable  to 
attachment  and  sale  in  execution  of 
a  decree  by  the  205th  Section  of 
Aa  VIII.  of  1859  ...     17 

Review. 

It  cannot  be  treated  as  a  universal 
rule  that  nopoint  can  be  raised  on  an 

application  for  a which  has  been 

already  discussed  and  decided  in 
the  original  hearing  of  the  appeal  ; 
or  that  no  new  point  which  has  not 
been  raised  at  the  hearing  of  the 
appeal  can  be  argued  on  the  appli- 
cation for .     In  each  case  the 

Court  to  which  application  is  made 
must  consider  and  decide  whether  , 
a  ■ '  ■  is  necessary  to  correct  any 
evident  error  or  omission,  or  is 
otherwise  requisite  for  ends  of 
justice  ...      - 


S. 


Share  holder. 

See  Kiihooleut. 
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A. 

Act  VIII.  OF  1859. 

Section  206.    See  Release, 

Appeal. 

See  Insolvent  Court, 

E. 

EviDsncB. 

See  Insolvent  Court, 


I. 


iMSOLTBirr  Court. 

> 

Where  the  evidence  was  not  record- 
ed as  required  by  Section  72  of  the 
Insolvent  Act,  a  party  appealing 
against  the  order  based  on  the  evi- 
dence cannot  be  heard  before  the 
Appellate  Court 

See  yuerisdietion» 


16 


J. 


JoiWT  Family. 
See  Title, 


Jurisdiction. 


Of  the  Insolvent  Court  in  respect  of 
its  discretionary  power  under  Sec- 
tion 26  of  the  Insolvent  Act       ...     16 


R. 


Release. 


Where  a  decree-holder,  having  real- 
ized from  the  judgment-debtor  a 
portion  of  his  decree  through  the 
Court,  gives  him  a  letter  stating 
that  he  releases  him  from  the  bal- 
ance :  H  ELD  that  this  letter  does  not 

amount  to  a ,  the  only  way  of 

adjusting  a  decree  being  through 
the  Court  under  Section  206,  Act 
VIII.  of  1859         


T. 


Title. 


Where,  under  Section  246,  Act  VIII. 
of  1859,  A's  brother  brings  a  suit 
against  the  Official  Assignee  who 
has  attached  certain  immoveable 
property  of  A,  as  judgment-debtor 
of  an  estate  represented  by  him,  on 
the  ground  that  it  is  his  own  and 
self-acquired  


V. 
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Rules  for  disposal  of  rent-suits 
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A. 


Abduction. 

See  Warrafit  (i) 

Accused. 

S$e  Evidence  (i) 

See  Procedure  (4)  (6)  (13)  (14)  (10) 

(20) (24) 
See  Witnesses  (2) 

Act  II.  of  1855. 

Section      6.     See  Waging  War  against 

the  Queen  (2) 
Seclion       8.     See  Waging  War  against 

the  Queen  (i) 
Section    28.     See  Treason  (2) 
Section    34.     See  Cross-Examinatiott. 

Act  XLV,  of  1 860. 

Chapter   X.    See  jfurisdiction  {\) 

Section  121.     See  Treason  (i) 

Section  121.     See  Waging  War  against 

the  Queen  (i) 
Section  154.     See  Unlawful  Assembly, 
Section  18S.     See  Public  Servant  (i) 
Seclion  218.     See  Police  Officer, 
Section  228.     See  Public  Servant  (2) 
Section  228.     See  Witnesses  (i) 
Section  304.     See  Culpable  Homicide, 
Section  312.     See  Mis-carriage. 
Section  378.     See  Theft, 
.Section  441.     See  Criminal  Trespass  (i)   j 
Section  467.     See  Counterfeit  Device,       \ 
Section  475.     See  Counterfeit  Device, 


Act  XXV.  of  1861 
Section  220. 
Section  224. 
Section  253. 
Section  262. 
Section  270. 


Section  308. 
Section  318. 
Section  318. 


Act  V.  Of  1861. 

Section    29.    See  Police  Officer, 

Act  XXV.  OF  1861. 

C1^apte^XIV^  ,See  High  Court  (i) 

See  Procedure  (2)  (13) 
Section    11.     See  Full  Bench  Rulings  (3) 
Section    35.    See  High  Court  (5) 
Section    46.     See    Full    Bench    Ruh 

tngs  (4) 
Section    62.     See  Procedure  (17) 
Section    67.    See  Procedure  (14) 
Section  160.     See  Full  Bench  Rul- 

lings  (2) 
,S'ee  Procedure  (15) 
See  Procedure  (7) 
See  Full  Bench  Rulings{2) 
See  Procedure  (25) 
See  Procedure  (14) 
Section  200.    See  Evidence  (i) 
Section  20S.    .S>^  Procedure (\^){\c))  (20) 


Seclion  169. 
Section  170. 
Seclion  171. 
Section  171. 
Section  180. 


—(Continued) , 
See  Warrant  (2) 
See  Procedure  (13) 
See  Procedure  (2) 
See  Procedure  (23) 
See  A?nends. 
Sections  280-282.  See  Procedure  (16) 
Section  281.     See  Breach  of  the 

Peace  (2) 
Section  290.     See  Breach  of  the 

Peace  (2) 
See  Jurisdictioji  (2)  (3)  (4) 
See  Breach  of  the  Peace, 
See  Land  Disputes  (2) 
Section  318.     See  Procedure  (21)  (22) 
Section  318.     See  Public  Servant  (i) 
Section  319.     See  Land  Disputes  (i) 
Section  366,    See  Procedure  (19)  (20) 
Section  370.    See  Evidence  (2) 
Section  372.    See  Record  (i) 
Section  373.     See  Record  (i) 
Section  374.     See  Record  (i) 

Peace  (2) 
Section  375.     See  Procedure  (4) 
Section  404.     See  High  Court  (6) 
Section  405.     See  High  Court  (6) 
Section  408.     SeeAppellate  Court  (5) 
Section  419.    See  Appellate  Court  (i)  (4, 
Section  422.     See  Appellate  Court  (5) 
Section  422.     See  Full  Bench  Rulings  (2) 
Section  426.     See  High  Court  (i) 
Section  426.     See  Procedure  (7)  (9)  (in) 
Section  435.     See  Discharge. 

Act  XVII.  of  1862. 

Section  4.    See  Procedure  (9) 

Act  II1.(B.  C.)  of  1864. 
See  License, 

Act  VI.  of  1864. 

See  Appellate  Court  (i)  (2) 
See  Full  Bench  Rulings  (4) 

Act  VU.  of  1864. 

See  Co n traba nd Salt, 

Act  XX.  of  1866. 

See  Full  Bench  Rulings  (i) 

Act  VI U.  of  1869. 

See  ActXXW  of  1861, 
See  Appellate  Courtis) 

ActXXVH.of  1870. 

Section  10.     See  Lottery  Office, 

Additional  Evidence. 


See  Appellate  Court  (5) 
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Amends. 

A  Magistrate  having  jurisdiction  is 
authorized  by  law  in  making  an 
order  under  Section  270,  Code  of 
Criminal  Procedure,  directing  the 
complainant  to  make  amends  to  the 
accused  notwithstanding  that  the 
complainant  is  to  take  his  trial  for 
perjury 

Appf.  VL. 

See  Appellate  Court  (5) 

Appellate  Court. 

(i)  A  Deputy  Magistrate  passed  a  sen- 
tence of  6  months'  rigorous  impri- 
sonment and  whipping  of  20  stri- 
pes on  a  person  whom  he  convicteti 
of  house-breaking.  The  Sessions 
Judge  on  appeal  set  aside  the  sen- 
tence of  whipping  and  commuted 
that  portion  of  the  sentence  into 
one  of  rigorous  imprisonment  for 
3  months. 

Held  that  the  Sessions  Judge  acted 
rightly  in  setting  aside  the  sentence 
of  whipping,  as  the  conviction  was 
a  first  conviction  of  the  offence ; 
but  that  the  commutation  of  the 
sentence  of  whipping  into  one  of  3 
months'    rigorous    imprisonment 
amounted  to  an  enhancement  of 
the  sentence  which  had  been  pass- 
ed by  the  Deputy  Magistrate,  and 
was  therefore  illegal,  having  regard 
to  Section  419  of  the  Code  of  Cri- 
minal Procedure.  The  High  Court 
accordingly  set  aside  the  sentence 
of  3  months'  additional  rigorous 
imprisonment 

(->)  Per  Miner,  f.— Section  12  of  the 
Whipping  Act,  VI.  of  1864,  refers 
to  the  Court  by  which  a  case  is  tried 
in  the  first  instance,  and  not  to  a 
Court  of  appeal 

(i)  Otiicre, — Can  a  sentence  of  fine  be 
"  substituted  for  one  of  imprisonment 

(4)  Under  Act  VIII.  of  1869,  the  Appel- 
late Courts  are  limited  to  pronounc- 
ing judgment  in  the  manner  pre- 
scribed by  Section  419 

Section  408  does  not  apply  to  the 
case  of  a  person  whose  appeal  has 
been  dismissed  after  additional  evi- 
dence has  been  taken  under  the 
provisions  of  Section  422,  and  no 
appeal  lies  from  a  judgment  upon 
an  appeal  under  Section  422,  Act 
Vin.ofi869 

See  Full  Rench  Rulings  (2) 

Approver.       • 

See  'yurv  (i) 


i   AsSPSSORS. 

'  (i)  Although  the  Code  of  Criminal  Pro- 
cedure does  not  expressly  provide 
for  a  summing  up  ot  the  evidence  in 

trials  with  the  aid  of ,  there  is 

nothing  in  the  Code  to  prevent  a 

i  Judge  from  summing  ud  the  evi- 

dence, which  is  in  fact  only  a  mode 

I  of  going  through  and  discussingit 

'  ;  with  the 

(2)  The  real  object  ol appointing is  to 

assist  the  Court,  and  the  discussion 
and  statement  of  points  by  a  Judge 

sitting  with cannot  be  said  to 

be  otherwise  than  in  furtherance  of 
the  object  of  gettingthe  best  assist- 
ance  lor  the  proper  adjudication 
of  the  case 
See  Procedure  (i) 

Attvched  Property. 

.SV^  Laud  Disputes  (i)  (2) 


Bond. 


15. 


See  Breach  of  the  Peace  (i) 
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Breach  ov  the  Peace. 

( 1 )  Where  the  terms  of  a  bond  to  keep  the 

peace  are  general,  the  recogni- 
zances may  be  forfeited  on  any- , 

whether  the  assault  be  committed 
against  the  person  on  whose  charge 
the  bond  was  originally  taken  or 
not  '^ 

(2)  Where  A  has  been  bound  over  to 

keep  the  peace  under  Section  281 
of  the  Code  of  Criminal  Procedure 
at  the  instance  of  B,  a  Deputy 
Magistrate  is  not  competent  to  or- 
der him  to  enter  into  fresh  recogni- 
zances to  keep  the  peace  on  account 
of  fresh  disputes  with  C,  but  should 
refer  the  case  to  the  Court  of  Ses- 
sion under  Section  298  of  the 
Code.  •        '^ 

f -z)  In  a  proceeding  under  Section  318  of 
the  Code  of  Criminal  Procedure, 
the  finding  of  the  Magistratqjhat 
he  believes  that  a  dispute  exists 
likely  to  induce  a must  de- 
pend w^nlegal  evidence  in  the  case 
which  he  is  investigating.  A  police- 
report  is  per  se  no  legal  evidence 
in  such  a  case  ••     4^ 

(a)  The  summons  to  a  person  to  show 
cause  why  he  should  not  be  requir- 
ed  to  furnish  recognizances  to  keep 
the  peace  should, underSection  283, 
Code  of  Criminal  Procedure,  set 
out  the  substance  of  the  informa- 
tion against  him  •  •     34 

(=:)  When  the  party  summoned  shows 
cause,  the  Magistrate,  in  takmg 
evidence,  «?honld  look.not  merely  to 
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Breach  of  tub  PEhcz-^CContinuedJ, 


the  question  of  possession,  but  also 
whether  he  is  satisfied  that  there 

was  a  probability  of  a ...    43 

1,6)  Fer  Ainslie,  9^. — In  a  case  in  which 

proceedings  are  taken  for  forfeiture 

of    recognizances,      the     person 

^  against  whom   they  are  held    is 

competent  to  give  the  evidence  on 

oath  on  his  own  behalf  ...     87  ' 

(7)  Owa?r^.— When    recognizances   are 

•     forfeited,  is  a  Magistrate  bound  to 

forfeit  the  whole  amount  of  the  ( 

bond,  and  is  the  power  of  reduc- 
ing the  sum  to  a  penalty  cor  res-  ! 

ponding  to  the confined  only 

'  10  the  Government  ?  ib,   i 

See  Land  Disputes,  ; 

See  Procedure  (16)  (i 7)  (2 1 )  (22) 

C. 

CiPiTAL  Sentence. 
See  Murder, 

Character,  Evidence  to — 

See  Jury  (3)  j 

Charge.  ( 

See  Criminal  Misappropriation.  , 

See  High  Court  {!)  I 

Chemical  Examiner's  Report.  I 

See  Evidence  (2) 

Claim  TO  Property. 

See  Procedure  (8) 

Code  or  Criminal  Procedukk. 

SeeAct^XV.  0/186 1. 
See  Act  VIFI.  of  i86(j. 

Commitment. 

See  Discharge. 
See  Procedure  (25) 

Complainant. 

See  Procedure  (23) 

See  Prosecutor  ( 1 3)  ( 1 4) 

COKFBSSIONS.  i 

^ee  Procedure  (iS)  1 

toSMSCATION. 

See  Contraband  Salt, 

\  Contraband  Salt. 

Jf  salt  exceeding  5  seers  is  found 
within  the  limits  prescribed  by  Sec- 
tion 12,  Act  VII.,  B.  C,  of  1864, 
unprotected  by  a  rowannah,  as  re- 
quired under  Sections  13  and  15, 
ihe  salt  must  be  held  to  be  contra- 
band under  Section  16.  The  power 
of  a  Magistrate  under  Section  29 
to  confiscate  salt  not  protected  by 
a  rowannah  in  a  prohibited  district 
i^  not  affected  because  there  was 
no  attempt  or  intention  to  sell  the  ' 

salt  within  the  prohibited  district       21  ) 


Conviction. 

See  Procedure  (i) 
Corroboration. 


See  Jury  (i). 

Counterfeit  Devick. 

In  order  to  a  conviction  under  Section 
475  of  the  Penal  Code,  the  docu- 
ment which  the  accused  has  in  his 
possession  must  have  some  counter- 
feit device  or  mark  upon  it,  and  it 
must  be  proved  that  the  accused 
has  the  document  in  his  possession 
with  the  intent  of  using  such  device 
or  mark  for  the  purpose  of  giving 
the  appearance  of  authenticity  to 
the  document.  The  document  must 
^  be  of  the  nature  mentioned  in  Sec- 
tion 457  of  the  Penal  Code 

Criminal  Misappropriation. 

The  misappropriation  of  each  sepa- 
rate item  of  money  with  which  a 
person  is  entrusted  is  a  separate 
offence,  and  the  facts  connected 
with  it  should  form  the  subject  of  a 
separate  enquiry.  I'he  duty  of  a 
committing  officer  in  such  a  case 
is  to  select  certain  distinct  items  to 
frame  his  charges  upon  them,  and 
lo  adduce  evidence  specially  upon 
those  items 

Criminal  Trespass. 

(i)  To  bring  a  case  under  the  definition  of 

in  Section  441  of  the  Penal 

Code,  the  entry  must  be  made  with 
the  intent  to  commit  an  offence  or  to 
intimidate,  insult,  or  annoy 

(2)  One  member  of  a  joint  family  commits 
no  trespass  by  entering  the  house 
which  forms  the  joint  property,  but 
he  is  guilty  of  that  offence  when  he 
enters  the  room  ordinarily  occupied 
by  another  member  of  the  family 

Crops,  Plunder  of — 

See  Procedure  (8) 

Cross-Examination. 

The  complainant's  pleader  is  at  li- 
berty before  the  Deputy  Magistrate 
to  cross-examine  tne  witnesses  for 
the  defence  on  points  respecting 

I  which  they  had  made  statements 

before  the  Joint  Magistrate,  and  he 
might  do  so,  as  regards  previous 
statements  which  were  reduced  to 
writing,  without  showing  the  writ- 

I  ing'— ; — Section  34,  A<^\  1 1,  of  1855, 

explained 

See  Procedure  (5) 
Culpable  Homicide. 

Where  a  Sessions  J  udgc,  in  charging 
\  a  Jury  in  a  case  of* wot  amount- 

ing to  murder,  omitted  to  draw  their 
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ib. 
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Culpable  Homicide — (ContinuedJ, 
altention  to  the  two  classes  of- 


mentioned  in  Section  304  of  the 
Penal  Code,  the  High  Court  con- 
sidered that  the  accused  were  found 
guilty  of  the  lighter  description, 
and  sentenced  the  accused  to  the 
punishment  for  such  lighter  de- 
scription 

D. 
Deienle. 

See  Record  (1) 
Discharge. 

The by  a  Deputy  Magistrate  of 

a  person  charged  with  an  offence 
triable  only  by  a  Court  of  Session 
is  no  bar  to  the  Sessions  Judge 
ordering  the  committal  of  such  per- 
son to  tne  Sessions  under  Section 
435,  Act  Vni.  of  1869 

See  Procedure  (13)  (14) 

Document.     . 

See  Counterfeit  Device. 
Documentary  Evidence. 

See  Evidence  (i) 
Dying  Declaration. 

(i)  Before  a can  be  received  in  evi- 
dence, it  must  be  distinctly  found 
that  the  person  who  made  the  decla- 
ration knew  or  believed  at  the  time 
he  made  it  that  he  was  dying  or 
was  likely  to  die 

(j)  Where  a  Sessions  Judge  sees  from  the 
Magistrate's  record  that  there  is 
evidence  which  could  prove  that 

the  declaration  was  a ,he  should 

call  for  that  evidence.  A  Magis- 
trate should,  in  all  cases  in  which 
s  are  made,  examine  the  com- 
plainant on  the  pointand  record  the 
question  as  well  as  the  answer  to  it 
upon  the  record  of  the  examination 
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Evidence — (ContinuedJ » 

(2)  Under  Section  370  of  the  Code  of 
Criminal  Procedure,  the  original 
report  of  the  Chemical  Examiner 
bearing  his  signature,  and  not  a 
copyofthereportjshouldbcputin 45/ 

See  Breach  of  the  Peace  (3) 

See  Jury  (2)  (3)  (4) 

See  Procedure  (3)  (19)  (20)  (23)  (24) 

Sec  Unlawful  Assembly, 

See  Waging  War  against  th e  Queen  ( 1 )  (2) 


F. 


Fine. 


V 


FviDENCE. 


(1)  Section  200  relates  only  to  the  oral 
of  witnesses.  As  to  docu- 
mentary   ,  although  a  prisoner 

has  a  right  to  have  all  or  any  part 
of  any  document  used  on  his  trial 
translated  or  interpreted  to  him, 
yet  where  a  document  is  put  in  for 
the  purposeof  merely  giving  formal 
proof  of  that  which  is  an  incontest- 
able fact,  it  is  not  necessary  to  in- 
terpret it  at  length.  It  would  be 
sufficient  if  the  prisoner  was  made 
to  understand  what  the  document 
was,  ?ind  for  what  purpose  it  was 
used 


See  Appellate  Court  (i)  (3) 

1  Flogging, 

\  See  Procedure  {11) 

i  Forfeiture, 

See  Breach  of  the  Peace  (i) 

()i  I  Full  Bench  Rulings. 

(1)  In  the  case  of  an  offence  under  Sec- 
1  tion  94of  the  Registration  Act,  XX. 
I  of  1866,  if  a  Magistrate  thinks  that 
'  a  more  severe  sentence  is  neces- 
I  sary  than  he  is  conpetent  to  inflict 

under  the  power  vested  in  him  by 
1  Act  XXV.  of  1861,  it  is  competent 

to  him  to  proceed  under  Section 
226  of  that  Act,  and  to  commit  the 
accused  to  the  Sessions;  and  on 
suchcommittalaSessions  Judge  has 
jurisdiction  to  deal  with  the  charges 
and  to  convict  and  sentence  the 
1 1  accused  as  provided  foi»in  the  se- 

veral Sections  of  Act  XX.  of  1866    5S 

(2)  When  an  AppellateCourtdirectsfur- 
ther  evidence  to  be  taken  by  a 
subordinate  Court  under  Section 
422  of  the  Code  of  Criminal  Pro- 
cedure, it  is  competent  to  the  sub- 
ordinate Court,  before  which  such 
evidence  is  given,  if  any  offence 
against  public  justice  as  described 

jl,^  in  Section  169  is  committed  before 

such  Court  by  a  witness  whose  evi- 
dence is  being  recorded  therc^,  to 
send  the  case  for  investigation  to  a 
Magistrate  under  the  provisions  of 
Section  171  ...    O4 

(3)  The  words  "  whether  for  the  decision 
of  such  cases  in  the  first  instance 
or  on  appeal,  or  for  commitment  to 
any  other  Court  or  Officer,"  in 
Section  1 1  of  the  Code  of  Criminal 
Procedure,  are  not  intended  as  an 
exhaustive  enumeration  of  the 
functions  of  Criminal  Courts 

(4)  Held  {Kemp  and  Phear,  Jj.,  dis- 
5tf«f«/ij^)that,notwith  standing  Sec- 
tion 4O  of  the  Code  of  Criminal  Pro- 
cedure, a  person  convicted  at  the 

«e  '  same  time  of  two  or  more  oilencca 
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Full  Bench  Rulings — fCantinued). 

punishable  under  the  Penal  Code 
may,  in  addition  to  the  punish- 
inents  prescribed  by  the  Penal 
Code,  be  sentenced  to  whipping 
under  Act  VI.  of  1864.  The  Penal 
Code  and  the  Code  of  Criminal 
Procedure  must  be  read  as  if  the 
•  Whipping  Act  formed  a  part  of  the 
Penal  Code  from  the  date  of  its 
enactment,  and  Section  46  of  the 
,  Code  of  Criminal  Procedure  is  ap- 
plicable to  all  offences  and  punish- 
ments as  prescribed  by  the  Penal 
Code  in  its  present  and  amended 
form 


G. 


89 


Government*  Gaz  ettes. 

See  Waging  War  against  the  Queen  (i) 

Government  Letter. 

See  Waging  War  against  the  Queen  (2) 

Government  Sanction. 
See  Lottery  Office, 


H. 


*  High  Court. 


(1)  In  a  case  under  Chapter  XIV.  of  the 

Code  of  Criminal  Procedure  in 
which  the  accused  had  full  oppor- 
tunity given  him  to  answer  the  case 
which  was  made  against  him,  the 

^felt  itself  precluded  by  Section 

426  of  the  Code  of  Criminal  Pro- 
cedure from  interfering  with  the 
judgment  of  the  Lower  Court, 
even  if  it  found  that  there  was  an 
irregularity  in  the  proceedings  in 
consequence  of  the  absence  of  a 
formal  charge 

(2)  A  Judge  of  the making  an  order 

in  the  original  criminal  jurisdiction 
of  that  Court  is  not  a  Court  sub- 
ject to  the  control  of  the  Court 
under  Section  15  of  the  24  and  25 
*Vic.,  C.  104 


30 


60 


(3)  The has  power,  under  Section 

29  of  its  I^etters  Patent,  to  trans- 
fer a  criminal  case  from  a  Court 
in  the  mof ussil  for  trial  before  itself    69 

(4)  The  mere  possibility  or  probability 

that  difficult  questions  whether  of 
law  or  of  fact,  will  arise  is  no  reason 
for  transferring  a  case  under  Sec- 
tion 29,  there  being  a  sufficient  re- 
medy provided  in  the  right  of  ap- 
peal to  the ...     ih, 

Kl  ^^  Macpherson,  J. — It  is  under  Sec- 
tion ^  of  the  Criminal  Procedure 
Code,  and  under  that  Section  alone, 
that  the  —  ought  to  order  the 

VciLXV. 


High  Court — CConttyined), 

transfer  of  criminal  cases  from  one 
Court  to  another,  except  in  very 
special  cases  (indicated)  ...     69 

(6)  In  a  case  in  which  a  legal  sentence, 
however  light  it  may  be,  has  been 

passed,  the ,  sitting  as  a  Court 

of  revision  under  Section  404  of 
the  Code  of  Criminal  Procedure, 
has  not  the  power  to  interfere 
with  that  sentence,  inasmuch  as, 
under  Section  405  the  Court  cannot 
say  that  the  sentence  is  contrary 
to  law  ...     83 

See  Procedure  (22) 

I. 

Insult. 

See  Public  Servant  (2) 

Irregularity. 

Sea  High  Court  (I) 
See  Procedure  (9)  (10) 

J. 
Joint  Family. 

See  Criminal  Trespass  (i)  (2) 
Joint  Proprietor. 

See  Theft. 
Judgment. 

See  Appellate  Court  (4) 
Jurisdiction. 

(1)  The  Queen  versus  Chunder  Seckhur 

Roy,  ruling  that  a  Court  before 
which  an  offence  is  committed  un- 
der Chapter  X.  of  the  Penal  Code 
can  not  try  the  case  itself, — followed, 
notwithstanding  the  argument  of 
the  Sessions  Judge  in  this  case  that 
that  ruling  should  apply  only  to 
certain  cases  under  Chapter  X. ...       2 

(2)  The  Magistrate  of  a  District  can  alone 

hold  proceedings  in  a  case  (such  as 
the  removal  of  a  thatched  house) 
under  Section  308  of  the  Code'  of 
Criminal  Procedure.  The  Joint 
Magistrate,  while  in  charge  of  the 
Magistrate's  office,  has  no  such 
jurisdiction      ...  ...  ...     36 

(3)  Proceedings  under  Section  308  of  the 

Code  of  Criminal  Procedure  for  the 
removal  of  obstructions  may  be 
originated  by  a  Joint  Magistrate  in 
charge  of  a  division  of  a  district  ...     41 

(4)  In  the  case  of  a  complaint  under  Sec- 

tion 308  of  the  Code  of  Criminal 
Procedure  for  the  removal  of  an 
obstruction  from  a  thoroughfare,  a 
Magistrate  should  first  enquire  if 
the  road  is  a  public  onrf  or  not.     If 
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Jurisdiction — (Continued), 

he  finds  in  the  affirmative,  he  has 

to  proceed ;  if  in  the  negative, 

he  should  withhold  his  hand  and 
abstain  from  carrying  out  the  order 
for  removal  of  the  obstruction     ...     67 

See  Appellate  Court  (i)  (2) 

See  Full  Bench  Rulings  {i)  (2)  (3) 

See  High  Court, 

See  Land  Disputes  (i) 

Jury. 

(1)  Where  a  Sessions  Judge  in  his  charge 

to  the in  a  case  in  which  an  ap- 
prover accomplice  gave  his  evi- 
dence drew  the  attention  of  the 

to  the  necessity  for  requiring  corro- 
boration to  the  approver's  evidence 
before  they  could  convictuponit,afid 

the notwithstanding  his  charge 

convicted  upon  the  uncorroborated 
evidence  of  the  accomplice,  it  was 
held,  following  a  Full  Bench  case 
cited,  that  the  High  Court  could 
not  interfere  with  such  conviction     37 

(2)  Where  a  Sessions  Judge  omitted  in 

his  charge  to  the to  comment 

on  different  parts  of  the  evidence 
for  the  defence,  to  which  he  simply 
alluded  as  being  unimportant,  and 
allowed  evidence  as  to  character 
and  hearsay  evidence  to  go  to  the 

,  the  High  Court  acquitted  the 

prisoner,  the  other  evidence  in  the 
case  being  insufficient  for  con  vie- 
tion  ...  •••  >••  ...     io» 

(3)  Evidence  as  to  character  ought  not  to 

be  laid  before  a ,  but  should 

only  be  taken  and  considered  by  the 
Sessions  Judge  in  awarding  punish- 
ment ...  •••  ...     tbi 

(4)  Conviction  by  a set  aside  in  a  case 

of  murder  in  which  there  was  a 
total  absence  of  all  evidence  to 
show  that  the  prisoner  had  com- 
mitted the  crime  ...  ...     46 

Sse  Culpable  Homicide. 

L. 

Land  Disputes. 

(i)  A  Sessions  Judge  has  no  power  to  in- 
terfere with  an  6rder  of  a  Magis- 
trate attaching  disputed  land  under 
Section  319  of  the  Code  of  Crimi- 
nal Procedure  ...  ...       i 

(2)  The  power  of  attaching  land  regard- 
ing which  there  is  a  dispute  con- 
ferred on  a  Magistrate  by  Section 
318  of  the  Code  of  Criminal  Proce- 
dure extends  to  disputes  as  to 
possession  of  land  of^  which  rival 
zemindars  are  in  possession  by 
their  ryots       ...  ...  ,,,     ib. 


Land  DiSTVTES^ContinutdJ, 

See  Breach  of  the  Peace* 
See  Procedure  (21)  (22) 
See  Public  Servant  U) 

License. 

Where  the  accused  was  charged  with 
a  breach  of  Section  77,  Act  Ill.^of 
1864,  in  not  taking  out  a  ■  ■  ■  for  a 
woodyard,  and  he  pleaded  that  the 
yard  had  been  in  existence  prior  to 
1864,  it  was  held  that  the  Magis-* 
trate  was  wrong^  in  refusing  to 
enquire  into  the  allegation  as  to  the 
existence  of  the  yard  prior  to  1864    84 

Limitation. 

See  Treason  (i) 

Lottery  Office. 

The  sanction  of  the  Local  Govern- 
ment is  necessary  before  a  charge 

for  keeping  a under  Section 

10,  Act  XXVU.  of  1870,  can  be 
instituted  ...       2 


M. 


Magistrate's  Attestation. 
See  Procedure  (19)  (20) 

Magistrate  of  District. 
See  jurisdiction  (2) 

Miscarriage.  « 

The  offence  defined  in  Section  312 
can  only  be  committed  when  a 
woman  is  in  fact  pregnant  ...      4 

Murder. 

Capital  sentence  should  be  pronounc- 
ed on  a  conviction  for  even 
if  the  accused  be  pregnan  t,«Jthoi^h 
the  execution  of  the  sentence 
should  be  deferred  till  after  delivery    66 

N.  • 

Nuisance. 

See  yurisdiction  (2)  (3) 

O. 

Obstruction. 

See  yurisdiction  (2)  (3)  (4) 

Offence. 

See  Procedure  (9) 

Official  Letter. 

•   See  Waging  War  against  the  Queen  (2). 

b 
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P. 

Peval  Code. 

See  Act  XLV.  of  i860. 
See  Ad  XXV/L  0/1870. 
See  Procedure  (9) 

Perjury. 

^Amends* 
Plea. 

See  Procedure  (6) 

PoCicE  Officer. 

A-~  negligently  or  improperly  sub- 
pitting  an  incorrect  report  ofa  local 
investigation  may  be  punished  un- 
der Section  39  of  Act  V.  of  1 86 1  in 
cases  where  the  proof  is  insufficient 
to  bring  the  case  under  Section  218 
ol  the  Penal  Code  ...     17 

Police  Report. 

See  Breach  of  the  Peace  (3) 
Preokahcy. 

See  Murder. 
Previous  Conviction. 

See  Procedure  ( 1 1 )  ( 1 2) 
*  Procedure. 

(i)  No  Wal  conviction  can  take  place 
unless  the  opinion  of  the  Assessors 
is  taken  on  the  whole  of  the  evi- 
dence in  a  case  ...      3 

(3)  In  a  case  falling  under  Chapter  XIV. 
of  the  Code  of  Criminal  Procedure, 
a  Magistrate  is  bound  by  Section 
253  to  summon  the  witnesses  for 
the  defence  even  if  he  entertain 
doubts  as  to  the  value  of  their  evi- 
dence, as  it  is  impossible  to  state 
beforehand  what  credit  will  be  given 
to  their  evidence  ...     15 

(3)  Following  the  Queen  vs.  Gora  Chand 

Gope,  the  Court  set  aside  an 
order  of  aojuittal  passed  by   a 

I  Deputy  Magistrate  in  a  case  wnich 

he  tri^,  on  evidence  not  taken 

^befoie  himself  in  the  case,  but 

entirely  on  evidence  in  another 

case   before  another  officer  (the 

I  Joint  Magistrate)  ...    23 

(4)  Having  regard  to  Section  375  of  the 
Code  of  Criminal  Procedure,  a  Ma- 
gistrate b  bound  to  take  steps  to 
procure  theattendanceof  all  the  wit- 
nesses mentioned  by  the  accused  in 
the  list  delivered  to  the  Magistrate 
by  whom  he  was  committed       ...     34 

vS)  PtrKemp,  y.— Where  a  witness  call- 
ed by  one  of  the  parties  is  a  compe- 
tent witness,  the  opposite  party  nas 
a  right  tocross-exam  ine  him  though 
the  party  calling  him  has  declin- 
ed to  ask  a  single  question        ...    1^. 


ProcedvrE'^CCo  ntinuedj, 

(6)  An  accused  should  plead  by  his  own 

mouth  and  not  through  his  counsel 
or  pleader,  though  his  counsel  or 
pleader  may  at  the  proper  time 
address  the  Court  on  his  behalf  ...     42 

(7)  Where  sanction  under  Section  170  of 

the  Code  of  Criminal  Procedure  to 
prosecute  a  person  criminally  for 
fabricating  false  evidence  was  not 
given,  it  was  held  that  the  error 
was  not  cured  by  Section  426  of 
that  Code,  and  the  person  charged 
was  ordered  to  be  discharged. 
The  sanction  given  by  the  Sessions 
Judge  after  the  case  was  committed 
to  him  and  the  prisoner  had  pleaded 
to  the  charge  is  not  a  sanction  con- 
•    tern  plated  by  the  law  ...     45 

(8)  The  mere  assertion  of  a  fair  claim  of 

property  or  right,  or  the  mere  exist- 
ence of  a  doubt  as  to  right  is  not 
sufficient  to  justify  an  acquittal  in  a 
case  of  plunder  of  crops.  The 
claim  to  the  property  must  be 
proved  by  evidence  to  be  fair  and 
good  ...     47 

(9)  In  a  case  in  which  the  accused  was 

charged  under  Sections  of  the  Penal 
Code  of  an  offence  which  was  com- 
mitted before  the  Penal  Code  came 
into  operation,  it  was  held  that 
having  regard  to  Section  4,  Act 
XVII.  of  1862  and  Section  426  of 
the  Code  of  Criminal  Procedure  the 
error  of  procedure  was  not  suffi- 
cient to  vitiate  the  conviction  so 
long  as  the  punishment  awarded  as 
underthcPenalCode  did  not  exceed 
that  which  was  the  legal  penalty  for 
the  offence  before  the  Penal  Code 
became  law  ...     48 

(10)  Where  a  Magistrate  convicted  under 
certain  repealed  Sections  of  a  law, 
the  High  Court  refused  to  set  aside 
the  conviction,  having  regard  to 
Section  426,  Code  of  Criminal  Pro- 
cedure, as  the  conviction  and  sen- 
tence might  have  been  passed  under 
Sections  of  the  Penal  Code,  and  no 
substantial  injury  had  been  done  to 
the  accused     ...  ...  •  •  •     49 

(I  I)  As  a  rule,  before  flogging  is  given  as 
an  additional  punishment,  there 
ought  to  be  formal  evidence  upon 
the  record  of  the  previous  convic- 
tions relied  on.  The  conviction 
and  identity  of  the  prisoner  ought 
to  be  proved  in  the  regular  way. 
A  mere  kyfeut  is  no  evidence 
whatever         ...  ...  ...    5a 

(12)  A  niere  kyfeut  from  the  record  office 
is  not  sufficient  to  prove  a  former 
conviction  against  a  prisoner. 
There  should  be  swor/i  testimony 
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to  the  fact,  and  also  to  the  identifi- 
cation of  the  prisoner  with  the 
person  previously  convicted 
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(13)  Where  the  accused  who  has  been 

duly  summoned  or  arrested  under 
a  warrant  in  a  case  under  Chapter 
XIV.,  Code  of  Criminal  Procedure, 
is  present  to  meet  any  charge,  and 
no  evidence  is  forthcoming  against 
him  owing  to  the  absence  of  the 
prosecutor  and  his  witnesses,  if  it 
be  not  shown  to  the  Magistrate 
that  the  case  is  one  in  which  he 
ought  to  adjourn  the  inquiry  under 
Section  224,  the  Magistrate  is 
bound  to  discharge  such  accused 
person  ...  ...  ■     ih, 

(14)  Section  180  of  the  Code  of  Criminal 

Procedure  was  not  intended  to 
enable  a  Magistrate  in  ordinary 
cases  to  examine  witnesses  in  the 
absence  of  the  accused.  Under 
Section  67  of  the  Code  of  Criminal 
Procedure,  a  complainant  has  a 
right  to  an  adjudication  upon  the 
point  whether  in  the  judgment  of 
the  Magistrate  there  is  sufficient 
ground-for  proceeding  ...     ib» 

(15)  Where  sanction  to   prosecute   on  a 

criminal  charge  under  Section  169 
of  the  Code  of  Criminal  Procedure 
was  given  in  the  case  of  only  one 
prisoner  out  of  two  prisoners  who 
were  tried  together,  the  High  Court 
directed  the  release  of  the  prisoner 
in  regard  to  whom  such  sanction 
was  not  given  ...     55 

(16)  An  order  calling   for  recognizances 

under  Section  280,  or  for  security 
under  Section  281,  Code  of  Crimi- 
nal Procedure,  must  be  passed  at 
the  time  of  deciding  the  original 
case.  If  no  such  order  is  then 
made,subsequent  proceedings  must 
be  taken  under  Section  282  and  the 
parties  summoned  to  show  cause. . .     56 

(17)  Where  a  complaint  was  made  by  A 

that  timber  belonging  to  his  master 
which  had  been  cut  and  stacked  in 
a  certain  place  had  been  removed 
by  Bf  who  said  that  the  timber 
was  cut,  not  by  A*s  master  but  hy 
himself  and  that  he  had  stacked  it 
in  a  place  where  he  always  put  his 
timber ;  it  was  held  that  the  Magis- 
trate could  not  proceed  under  Sec- 
tion 62  of  the  Code  of  Criminal 
Procedure,  but  was  bound  to  try 
the  charge  brought  against  B,  and 
either  restore  the  timber  to  A  or 
leave  \i  where  it  was,  according  to 
the  result  of  the  investigation     ...     ib. 


Procedure — (Continued). 

(18)  Points  out  the  importance  of  pro- 

.  perly  recording  and  attesting  the 
confessions  of  prisoners  under  Sec- 
tion 205  of  the  Code  of  Criminal 
Procedure       ...  ...  ...     63 

(19)  It  is  not  necessary  under  Section  205 
of  the  Code  of  Criminal  Procedufe 
to  state  in  the  body  of  the  exami- 
nation  of    the  accused  that   the 
statementcomprises  every  question  ^ 
put  to  the  accused  and  every  an- 
swer given  by  him,  or  that  they 
were  recorded  in  full  and  read  to 
him,  and  that  he  had  full  liberty  to 
add  to  or  explain  his  answers.     The 
Magistrate's  attestation  at  the  foot 
of  the  examination  when  duly  re- 
corded m  the  terms  of  that  Section, 
is  sufficient  prima  facie  evidence 
of  such   examination,   unless   the 
Sessions  J  udge  doubts  thegenuine- 
ness  of  the  Magistrate's  signature, 
in  which  case  he  should  take  evi- 
dence on  that  point.     The  exami- 
nation   of   the  accused  properly 
recorded  is  evidence,  and  should  be 
allowed  to  go  to  the  Jury  under 
Section  365  of  the  Code  ...    68* 

(20)  Before  the  examination  of  a  prisoner 
in  the  presence  of  the  committing 
officer  can  be  used  as  evidence 
against  him  under  Section  366, 
Criminal  Procedure  Code,  the  pro- 
visions of  Section  205  of  that  Code 
must  have  been  compliediwith  and 
the  committing  officer's  attestation 
affixed  in  full  to  the  examination ...    83 

(21)  When  both  the  disputing  parties 
are  examined  and  state  that  men 
were  collected  by  their  opponents 
for  the  purpose  of  committing  a 
breach  of  the  peace,  a  Magistrate 
is  justified,  without  enquiring  who 
was  the  aggressor  or  the  aggrieved 
party,  to  proceed  under  Section 
318  of  the  Code  of  Criminal  Pro- 
cedure, and  to  take  whatever  steps 
are,  inhisopinion,  necessary  toT>re- 
vent  a  breach  of  the  peace  ...    84 

(22)  Where  a  Magistrate  proceeding 
under  Section  318,  Code  of  Crimi- 
nal Procedure,  decides  on  the  evi- 
dence in  favor  of  a  party  as  being 
in  possession  of  the  disputed  land, 
the  High  Court  cannot  re-consider 
theMagistrate'sdecisionand  decide 
which  party  is  in  actual  possession    86 

(23)  A  complainant  in  a  case  who  men* 
tioned  the  names  of  several  wit- 
nesses on  his  behalf  was  requested* 
to  produce  them  on  a  certam  date. 
Instead  of  doing  that,  he  produced 
only  2  witnesses,  who  were  exa- 
mined.    Held   that  as  the  com- 
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plainant  did  not  apply  to  the  Ma- 
gistcate  to  issue  summonses  on  the 
other  witnesses  or  ask  him  to  pro- 
ceed undbr  Section  262,  Code  of 
Criminal  Procedure,  the  Magis- 
trate was  not  wrong  in  law  in  decid- 
ing the  case  on  the  evidence  which 
*  was  before  him  ...  ...     87 

(24)  In  a  case  in   which    the  accused 

person  cited  a  number  of  witnesses, 
,  and  the  evidence  already  before  the 
Magistrate  was  contradictory,  it 
was  held  that  the  Magistrate  should 
have  summoned  andexamined  the 
witnesses  whom  the  accused  wanted 
to  call  ...     ib, 

(25)  The  plain  intention  of  tl^e  Legisla- 

ture in  Section  171  of  the  Criminal 
Procedure  Code  was  that  the  Court 
before  which  an  offence  was  com- 
mitted, and  by  which  the  prelimi- 
nary enquiry  was  made,  should  not 
be  the  Court  to  investigate,  try,  or 
commit  for  trial  ...     88 

See  Assessors  (i)  (2) 

See  Breach  of  the  Peace. 

See  Criminal  Misappropriation. 
,         See  Evidence  (i) 

See  jurisdiction  (i)  (4) 

See  Warrant  (2)    ' 

See  Witnesses  (i) 

Prosbcutor. 

See  Procedure  (13) 

Public  Servant - 

U)  Where  an  order  had  been  made  by 
a  Magistrate  under  Section  318  of 
the  Code  of  Criminal  Procedure  in 
favor  of  A  in  respect  of  certain 
land,  and  B  subsequently  obtained 
an  order  from  the  Collector  declar- 
ing him  entitled  to  the  same  land, 
in  pursuance  of  which  he  was  put 
into  possession  by  an  officer  of  the 
Collector :  it  was  held  that,  before 
Bcould  be  convicted  under  Section 
188  of  the  Penal  Code  of  disobeying 
*n  order  made  by  a  — ,  it  should 
be  proved  that  he  was  aware  of  the 
order  under  Section  318,  and  that, 
having  that  knowledge,  he  dis- 
obeyed it  ...  50 
(2)  Before  a  conviction  can  be  had  under 
Section  228  of  the  Penal  Code  of 

offering  an  insult  to  a ,  it  must 

be  proved  that  there  was  an  inten^ 
^lon  to  insult  ...     62 

See  Police  Officer. 

See  Witnesses  (i) 

Pdhishmbnt. 

See  Appellate  Court  (1)  (3) 
See  Full  Bench  Rulings  (4) 
See  Murder. 
^  Procedure  {9)  ill) 


R. 

Recognizance. 

See  Breach  of  the  Peace  (i)  (2)  (4) 

(5)  (6)  (7) 
See  Procedure  (16) 

Record. 

(i)  A  Sessions  nuthee  should  contain  the 
of  defence  set  up  by  the  pri- 
soner in  the  Sessions  Court. 
Points  out  how  such  —  is  to  be 
made  up  with  reference  to  iSections 
372,  373,  and  374  of  the  Code  of 
Criminal  Procedure 
I  (2)  The  Magistrate's— —of  the  proceed- 
ing^ prior  to  commitment  should 
always  be  forwarded  to  the  High 
Court 

Registration  Act, 

See  Full  Bench  Rulings  (1) 
Refe\led  Law. 

See  Procedure  (9)  (10) 

S. 


16 
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Salt. 

See  Contraband, 

Sanction  to  Prosecute, 

See  Full  Bench  Rulings  (2) 
See  Procedure  (7)  (15) 

Security. 

See  Procedure  (16) 

Sentence. 

See  High  Court  (6) 
See  Procedure  (10) 

Sessions  Record. 

See  Record, 
Subordinate  Court. 

See  Full  Bench  Rulings  (2) 

Summing  up. 

See  Assessors  (i)  (2) 
See  Culpable  Homicide. 
See  fury. 

Summons. 

See  Breach  of  the  Peace  (4) 
Surety, 

See  Warrant  (2) 

T. 

Theft, 

Section  378  of  the  Penal  Code  does 
not  include  under  the  offence  of 
— —  the  case  when  one  joint  pro- 
prietor takes  into  his  own  sole  pos- 
session property  belonging  to  him- 
self ana  his  co-proprietors  which 
had  previously  been  in' their  joint 
custody 
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Thoroughfare. 


See  Jurisdiction  {4) 
Transfer  of  Cask. 

See  High  Court  (3)  (4)  (5) 
Treason. 

« 

(i)  The  special  limitation  of  the  period 
for  prosecution  (three  years)  in 
cases  of  •—  and  misprision  of 
—  under  Stat.  7,  Wm.  III., 
Cap,  3,  Section  5,  is  an  exception 
to  the  general  rule  in  criminal 
cases ;  and  in  enacting  Section  121 
of  the  Indian  Penal  Code,  the  Le-  ' 
^iskture  has  not  thought  fit  to 
limit  in  any  way  the  period  within 
which  a  prosecution  for  an  offence 
against  that  enactment  may  be 
commenced,  and  consequently  such 
limitation  does  not  form  part  of  the 
Penal  Code  ...     25 

(i)  Una' re,  whether,  with  reference  to  the 
2Sth  Section  of  Act  II.  of  1855,  a 

prisoner  charged  with can  be 

convicted  on  the  evidence  of  a 
single  witness  ?  ...     ib. 

See  Waging  War  against  the  Queen  (i) 


Trial. 


See  Procedure  (3) 


U. 


Unlawful  Assembly. 

Procedure  to  be  observed  in  the  case 
of  a  charge  under  Section  154, 
Penal  Cocte,  against  the  owner  of 
land  on  which  an is  held,  point- 
ed out.  The  record  of  the  onginal 
riot-case  is  no  evidence  in  the  case 
under  Section  154 


W. 


Wagino  War  against  the  Queen. 

(I)  In  a  case  in  which  the  accused  was 
charged  with  abetting  the  — • 
under  Section  131  of  the  Penal 
Code,  it  was  held  that  the  Calcutta 
Gazette  and  the  Gazette  of  India 


Waging  War  against  the  QuBBir-«<C««t.;. 

were  admissible  in  evidence,  under 
Section  8  of  Act  II.  of  1855,  to 
prove  the  proclamation  and  official 
comnvunicationsoftheGovemment 
relating  to  the  war  ...    25 

(2)  A  printed  official  letter  from  the  S2- 
creUry  of  the  Government  of  the 
Punjab  to  the  SecreUry  of  the 
Government  of  India  was  held  to 
be  admissible  in  evidence  under* 
Section  6,  Act  II.  of  1855  ...    1*. 

Warrant. 

(i)  A  —  for  the  arrest  of  a  person  on  a 
charge  of  abduction  snould  state 
the  intent  with  which  the  offence 
was  committed  ...     4 

(2)  Before  a  — — *  can  issue  attaching  the 
property  of  a  surety,  he  shoiud  be 
called  on  under  Section  220,  Code 
of  Criminal  Procedure,  to  show 
cause  why  he  should  not  pav  the 
penalty  mentioned  in  his  bond,  aiod 
It  must  appear  clearly  on  the  face 
of  the  record  that  he  had  such  no- 
tice given  him  ...    89 


Whipping. 

See  Appellate  Court  (i)  (2) 
See  Full  Bench  Rulings  (4) 


Witnesses. 

(i)  No  conviction  can  be  had  under  Sec- 
tion 228  of  the  Penal  Code  simply 
because  ■■-  ■  in  a  case  give  in- 
consistent evidence,  and  give  their 
evidence  reluctantly,  ana  take  up 
the  time  of  the  Court 

(2)  An  accused  person  is  entitled  to  have 
his  — «*•  summoned  and^canijined, 
even  if  those  — »~  were  named  as 
implicated  in  the  (^ence  with  which 
the  accused  is  charged 

See  Cross^xamination  (2) 
See  Procedure  (2)  (4)  (5)  (14)  (20) 

(23)  (24) 
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A. 


\belakh  Lall  vs.  Sirnam  Singh 

Ameer  Khan 

Ameer  Khan  and  another,  Petitioners 

Ameerooddeen 


B. 


BaharAHKahar 

Becharam  Bhuttacharjee 

Belts,  Petitioner 

Bhanit    Chunder    Bose  vs.   Dwarkanath 

Chowdhry 
Bhikaree 
Bhugwan  Lall 

Bidhoomookhee  Dabee  vs.  Sreenath  Hal- 
•     dar 

BisQinbhur  Doss 

Boroda  Kant  Mookhopadhya 

Buktear  Matf araz 

BundaAli 


C. 


OiateCf  Petitioner 

Chota  Hunry  Pramanick  Tantee 

Chupput  Khyrwar 

Chutoorbhoo]  Bhastee  V5.  Macnaghten   ... 


D. 


Dhtmobur  Ghose 


G. 


,^*wd  Sooboodhee 
i«amHajjam 
itoLaflDutt 

It  of  Bengal  vs,  Akotoollah 
Chunder  Chuckravarty 
Narain  Mitter  vs,  Gour  Soonder 
*h«7 


H. 


jom  Kishen  Doss 

iirronaih  Chowdhry  and  Rajander  Chun- 

^R<>y 


L 


Dtttt 


50 

69 
25 


46 

67 
6 

86 
63 

3 

4 
49 
17 
64 

7 


5 

ib. 

83 
2 


33 


56 
16 
68 
21 

39 
85 


62 


J. 


J  aha  Bux 
ehan  Buksh 
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34 


K. 


Kabul  Pattur 

Kalichum  Dass 

Raiinath  Biswas 

Kartick  Chunder  Bal  vs.  Chunder  Nath 
Chuckerbutty 

Kashee  Kishore  Roy  vs.  Tarinee  Kanl 
Lahoree  (in  foot-note) 

Kasim  Alt 

Keamuddin  vs,  Allah  Buksh 

Khodee  Koiburtnee  vs.  Doorgadoss  Bhutta- 
charjee 

Koonjbehary  Chowdhry  vs.  Eknath 
Gurain 


M. 


Mahomed  Ismail  Chowdhry 

Maseyk,  Petitioner 

Mohima  Chunder  Chuckerbutty 

Mohima  Chunder  Doss 

Mohima  Chunder  Shah 

Mohabeer  Singh 

Moniruddeen  Shamadar  vs.  Gour  Chunder 
Shamadar  ... 

Municipal  Commissioners,  Suburbs  of  Cal- 
cutta t;^.  Umbica  Churn  Mookerjee  ... 


N. 


14 
B7 


4 

17 

18 

56 

42 
67 
SI 

82 

43 


6 
I 

45 
37 

15 

48 

89 
84 


Nassib  Chowdhry  vs.  Naunoo  Chowdhry  47 
Nga  Cho  ...  2 
Ndbodeep  Chunder  Gossamee  (in  a  foot- 
note) ...  71 
Notabur  Bera  ...  78 
Nuzee  Nushyo                                          ...  52 


O. 

Obhoy  Chowdhry  vs.  Brae 

P. 


42 


Panhee  Aurut  ...    66 

Prankisto  Chunder  vs,  Bissonath*Chunder      6 
Punchanun  Bose  ...    41 
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TABLE  OP  CASES  (CRIMINAL  RULINGS). 


R. 


Rajkishore  Roy 

Raradoyal  Singh 

Rarasanie  Chowdhry  vs,  Shiinker  Bahadoor 

Roopa  Gwalla 

Roopun  Rae 


S. 


Sheikh  Ramzan 


55 
3 
7 

4a 
9 


Rughoonath  Oass  vs*  Chuckerdhun  Raut..    49 
Rughoonundun  Puttronuvees  ...     19 
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Sheikh  Tenoo 
Sheogolam  Doss 
Sreenath  Dey 


T. 


II 
61 


Taraproshad  Sahoo 

Tukheva  Rai  vs,  Tupsee  Koer  *...    t^ 

Tuki   Mohamed  Mundtil  vs,  Kisto  Nath 

Roy  ...    S3 


W. 

Watson  &  Co.  vs,  Bykuntnath  Doss 


CRIMINAL  LETTERS. 


No.  li^.^States  what  cases  should  be  en- 
tered in  Col.  2,  Ms^strate's  State- 
ment D — Explains  when  an  accused 
«  person  is  said  to  be  under  trial — The 
new  forms  make  no  alteration  in  the 
meaning  of  the  words  "  discharged 
without  trial  " 


No.  186. — Explains  the  intention  of  the 
words '*each  Criminal  Court "  in  Cir- 
cular No.  I,  dated  nth  January 
1871 


ib. 


No.  338. — An  appeal  lies  in  all  cases  where 
a  sentence  of  imprisonment  and  fine 
is  passed,  although  both  punishments 
be  within  the  limits  laid  down  in  Sec- 
tion 41 1  of  the  Code  of  Criminal  Pro- 
cedure 

No.  396.— All  questions  put  by  a  Magistrate 
and  answers  thereto  should  be  record- 
ed— Course  to  be  pursued  under  Sec- 
tion 205,  Code  of  Criminal  Procedifte, 
•in  recording  statement  of  the  accus- 
ed and  in  the  Magistrate  attesting 
such  statements 


ib. 


Vol.  XV. 


CIVIL  CIRCULAR  ORDERS. 


No.  n— Instructs  officers  to  arrange  with 
the  Accountant-General,  Bengal,  for 
funds  for  transmitting  judicial  re- 
cords through  the  post  ...       i 

No.  2.— Directs  that  all  orders  for  attach- 
ment of  estates  for  arrears  of  re- 
\ienue  be  notified  to  the  Collector  in 
whose  district  the  estate  lies  ...    ib. 

No.  3. — Draws  attention  to  the  provisions 
of  the  Court  Fees  Act,  which  re- 
quire the  cancellation  of  stamps    ...       2 

Memo.  No.  x.— Corrigendum  to  be  made  in 
letter  to  Superintendent  of  Stationery 
circulated  with  Circular  Memo.  N0.7, 
dated  17th  December  1870  ...    ib. 

No.  4.->->Instructions  regarding  the  submis- 
sion of  the  Annual  Reports  of  Civil 
Justice  ...      3 

I   No.  5.— Prescribes  new  forms  of  Annual 
Statements  for  Small  Cause  Court 

Juc^es  for  submission  to  the  Zillah 
o^es  ...       7 

No.  6.— Requests  Zillah  Judges  and  Judici- 
al Commissioners  to  satisfy  them- 
selves that  evidence  is  properly  re- 
oorded^by  the  subordinate  Courts  in 
cases  under  Section  15,  Act  XIV.  of 
1859    .  ...     12 

No,  7.— Encloses  Circular  from  the  Post 
Master-General  regarding  postage  on 
parcels  ...    ib. 


Memo.  No.  2 — Circulates  amended  copy  of 
Circular  requiring  orders  of  Civil 
Courts  regarding  attachments  of  es- 
tates to  be  notified  to  Collector  of 
District  in  which  estates  are  situat- 
ed ...     13 

No.  8.— Prescribes  new  rules  for  the  police 
when  employed  in  escorting  remit- 
tances made  by  Moon.sifFs  ,  ...    ib, 

Memp.  No.  3. — Calls  for  information  regard- 
ing remuneration  of  Nazirs  when  con- 
ducting sales  in  execution  of  decrees     15 

No.  Q.-^Issues  instructions  regarding  the 
service  of  writs  of  summons  and  of 
notices  of  appeals  ...    ib» 

No.  10. — Requests  Courts  to  satisfy  them- 
selves as  to  the  cancellation  of  adhesive 
stamps  filed  between  ist  April  last 
and  tne  receipt  of  Circular  dated  1 7th 
January  1871  ...     19 

No.  II. — Directs  the  punctual  submission 
to  the  Accountant-General  of  Moon- 
siffs'  Treasury  Accounts  ...    ib. 

No.  12. — Cancels  C.  O.  No.  20,  dated  ist 
August  1870,  requiring-  information 
for  the  promotion  of  Sherishtadars 
from  "  B  "  to  "  A  "  Di.stricts         ...     20 

No.  15.— Appoints  officers  named  to beCom- 
missioners  for  verifying  petitions,  &c., 
to  be  used  in  the  High  Court,  and  cir- 
culates General  Rules  for  guidanceon 
the  subject  ...     21 


CRIMINAL  CIRCULAR  ORDERS. 


No.  I, — Directs  the  discontinuance  by  Ma- 
gistrates of  the  General  Register  of 
warrants 

Nom  2.— Directs  that  in  future  warrants  for 
the  realization  of  fines  be  issued  only 
by  the  Sessions  Judges — but  in  du- 
plicate, one  to  the  Magistrate  and  the 
other  to  the  Oflficer  in  charge  of  the 
Jail 


ib. 


No.  3. — Instructions  for  the  preparation  of 
the  tabular  forms  prescribed  by  Cir- 
cular No.  32,  dated  8th  November 
1870 

No.  4. — Directions  to  Sessions  Judges  in  the 
preparation  of  their  Criminal  Ad- 
ministration Reports 

No.  5.^Makes  an  alteration  in  the  Sche- 
dule of  offences  appended  to  Circu- 
lar No.  3,  dated  2nd  February  last 


(PRIVY  COUxNCIL  RULINGS) 


A. 

Act  XXXV.  ot  1858. 
See  Lunacy n 

Act  VI H.  of  1859. 

Section  2.  See  Res  Judicata  (i) 

Act  XIV.  of  1859. 

Seclion  13.  See  Limitution  (1) 
Section  15.  See  Limitation  {2) 

AnMissiOMs. 

See  Joint  Property, 

ADomox.  f 

The  mere  circumstance  that  a  deed  of 

•  is  not  roistered  is  no  ground 

why    the  • should     not     be 

believed 
See  Will{\) 

Alluvial  Lands. 

.W  Local  Investigation  (i) 
Ameen. 

See  Loca^  Investigation  (i)  (i) 

AxcE-sTRAL  Property. 
See  Succession. 

AlTEAL. 

See  Guardian. 
See  Wassilai  (i) 

App£lla»t. 

,     See  Quest  ion  of  Fact. 

Ai'FfiLLATE  Court. 

See^ssues, 

See  Local  Investigation  (i)  (i) 

B. 
Bks%mee  Purchase. 

Plaintiff  sued  for  the  recovery  of  cer- 
tain property  on  the  allegation  that, 
though  the  property  was  purchased 
oyA,  his  adoptive  mother,  bena- 
mee  in  the  name  of  B,  yet  that  she 
purchased  it  out  of  her  own  sepa- 
rate income  so  as  to  make  it  her 
property,  and  that  plaintiff,  as  her 
jeir,  was,  on  her  death,  entitled  to 
"»e  property.     The  defendant  de- 
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Ben AMEE  PuRCH ASE--CContinuedJ. 

nied  that  the  purchase  was  made 
with  the  money  of  A,  and  averred 
that  the  property  was  purchased 
•  with  the  money  of  B,  tne  person 
in  whose  name  the  purchase 
stood. 

Held  that  the  defendant's  answer  was 
substantially  an  argumentative  tra- 
verse of  the  truth  of  the  plaintiff's 
story,  and  that  the  material  issue 
was  not  whether  the  defendant's 
averment  of  purchase  with  the 
money  of  B  was  made  out,  but 
whether  the  plaintiff's  story  of  pur- 
chase by  A  with  her  own  money 
benamee   in  the   name  of  B  was 

true 

.  •  • 

Held,  further,  that,  even  if  A  pur- 
chased the  property  with  her  own 
money,  yet  nevertheless,  if  she  pur- 
chased It  with  the  express  inten- 
tion  at  the  time  that,  after  her 
death,  it  should  go  to  B^  in  whose 
name  she  purchased  it,  that  would 
not  be  a  purchase  benamee  within 
the  meaning  of  the  real  issue  in  the 
case,  and  that  it  would  make  no 
difference  in  point  of  law  whether 
A  did  or  did  not  reserve  a  life- 
interest  and  control  over  the  dis- 
position of  the  proceeds  of  the  pro- 
perty during  her  life 


•  •• 


ib. 


Bona  fide. 

See  Limitation  (2) 

Boundary  Case. 

See  Question  of  Fact  (3) 

C. 

Compromise. 

See  Wassilat  (1) 
Conditional  Sale. 

See  Mortgage  (2)  (3)  (4; 

Consideration-money. 

See  Contract, 
See  Mortgage  (i) 

Contract. 

In  a  case  in  which  the  plaintiff  alleges 
that  he  agreed  to  sign,*  and  that  he 
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ConTRkCT^ConiinuedJ, 

executed  a  deed  of  sale  for  a  con- 
sideration of  a  sum  of  money,  in 
consequence  of  pressure  put  upon 
him,  and  in  order  to  get  back  certain 
papers,  &c.,  of  his  which  had  been 
abstracted  by  the  defendant  and 
his  servants,  he  cannot,  whether 
under  the  English  or  Mahomedan 
I -aw,  or  under  the  general  rule  of 
equity  and  good  conscience,  be  en- 
titled to  treat  the  deed  as  a  mere 
nullity,  and   be  allowed    both   to 

avoid  the  and  to  retain  the 

money 

CONVBYANCE. 

See  Title,  • 

Co*PARC£NARY. 

See  Succession, 

Costs. 

See  Guardiafi, 

Custom. 

If  it  is  contended  that  the  succession 
to  property  is  regulated  by  any 
special  family-custom,  that  custom 
ought  to  be  alleged  and  proved 
witn  distinctness  and  certainty    ... 

See  Succession  (l) 


D. 


Deed. 


Instruments  which  are  proved  by  all 
the  attesting  witnesses,  and  against 
which  there  is  no  evidence  on  the 
other  side,  ought  not  to  be  set  aside 
and  treated  as  worth  nothing  on  a 
mere  possible  suspicion  of  perjury 
and  forgery 


E. 


Estoppel. 


•   See  Hindoo  Widow  (i)  (i) 
See  Mortgage  (i) 
See  Res  Judicata  (i)  (2) 
Evidence. 

When     of    doubtful    admis- 

^  sibility  has  been  received  i  n  a  cause 

in  India,  the  Privy  Council  will 
deal  with  the  case  as  they  think 
substantialjusticere(|uires,  and  will 
not  allow  any  merely  technical  ob- 
jections to  prevail 

See  Question  of  Fact. 

See  Will  (2) 

F. 
Findings  op  Fact. 

See  yiint  Property, 
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Foreclosure. 

See  Mortgage  (i) 
Forum,  Law  ok  the. 

See  Mortgage  (2)  (3)  (4) 

G. 

Guardian. 

'I^he  ■■  of  an  infant  who  files  an  ap- 
peal to  the  Privy  Council  has  no 
right  to  insist  that  the  appeal 
should  go  on  when  the  infant,  oil 
coming  of  agCj  applies  to  withdraw 

from  tne  appeal.  If  the has 

50  incurred  costs,  he  may  have  a  claim 

to  be  recouped  from  the  estate  of 
the  infant,  if  he  has  any 

H. 
Hindoo  Widow. 

'  (I)  B  B,  R  Hindoo,  had  2  sons,  K  S  And 
S  L,  and  a  widow  (L).  K  S  prede* 
ceased  B  B,  S  L  was  afterwards 
given  in  adoption  by  B  B  and  L 
to  the  widow  (O)  of  A!"  5",  but  suctv 
adoption  was  invalid,  as  K  S  had 
not  given  0  permission  to  adopt. 
B  B  and  his  son  A"  5"  then  died, 

I  the   latter   surviving  the   former. 

Before  his  death,  B  B  mortgaged 
the  property  in  suit,  and  in  a  suit 
brought  in  the  name  of  .S"  L  after 
his  death  against  the  mortgagees, 
L  put  in  a  petition,  in  which  she 

I  agreed  that  S  L  aind   O  should 

alone  be  entered  as  the  owners  of 
the  property,  and  thA  her  own 
name  should  be  omitted.  In  a  fur- 
ther suit  for  redemption,  of  the 
mortgage,  Z^put  in  another  petition, 
in  which  she  said  she  had  no  claim 
whatever  to  the  proprietary  rights 
in  the  property,  and  that  O,  in  her 
own  right  and  as  guardian  of  5"  Zr, 
was  the  proprietor  and  owner.  L 
now  sued  the  widow  of  KS^  ally- 
ing that  she  is  the  heir  of  5"  L,  and  * 
as  such  entitled  to  the  property. 

Held  that,  on  the  death  of  B  S,  S  L 
became  bis  heir,  and  upon  the  death 
oi  S  L,  L  was  entitled  to  the  pro- 
perty 

(2)  Held,  further,  that /.was  not  estopped 
by  her  petitions  in  the  two  suits  re- 
ferred to  from  claiming  the  proper- 
ty as  heir  to  S  L,  as  at  tne  time 
she  presented  the  petitions  she  had 
not,  in  fact,  any  interest  in  the  pro- 
perty at  all ;  and  that,  assuming 
that  L  did  intend  to  convey  a  part 
interest  in  the  property  wfiich  she 
supposed  or  assumed  she  had,  she 
could  not,  on  any  principle  of  law 
or  justice,  be  prevented  from  set- 


12 


iKDKx  (privy  council  rulings). 


bcxi 


Hindoo  Widow — (Coniinuedj, 

ting  up  her  real  ri^ht  as  heir  of  her 
son  when  that  right  actually  ac- 
crued 


I. 


SSUSvS. 


Observations  on  the  setting  of  issues 
by  Courts  of  original  jurisdiction 
under  the  Code  ofCivil  Procedure, 
*  and  on  the  duty  of  an  Appellate 
Court  when  an  objection  is  made 
before  it  that  the  first  Court  did 
not  lay  down  issues  in  a  case 

J- 

foiKT  Family. 

Set  Limitation  (i) 

[oiNT  Property. 

Concurrent  finding  of  the  Lower 
Courts,  based  upon  admissions 
made  in  written  documents  that 
property  which  had  been  originally 
self-acquired  had  come  into  a  com- 
mon stock  and  become ,  up- 

•  held 

|tRlSDICTlON. 

Where  a  case,  heard  in  review  before 
the  four  Judges  of  the  late  Sudder 
Court  at  Agra,  was  left  undecided 
(because  the  four  Judges  were 
equally  divided  in  opinion)  when 
the  High  Court  in  the  North- 
western Provinces  was  established, 
it  was  held  that  one  of  the  Judges 
of  the  H  igh  Court  sitting  as  a  single 
Judge  had  jurisdiction  under  Sec- 
tion 27  of  the  letters  Patent  to 
hear  and  determine  the  case 

L. 

LlFE-IBTEREST. 

See  Benamee  Purchase, 

tmiTATKy*. 

(0  Section  13 of  Act  XIV.  of  1859  deals 
with  suits  between  one  or  some 
member  or  members  of  a  joint 
family,  and  some  other  member  of 
the  joint  family  complaining  of  an 

•  ouster  of  some  members  by  others, 
or  of  a  failure  by  the  member  in 

,  occupation  to  account  for  profits 

or  to  pay  maintenance  where  it  is 
due.  That  Section  does  not  apply 
to  a  suit  in  which  one  member  re- 
presenting the  rest  of  the  members 
sues  to  redeem  a  mortgage  i n  which 

j  the  title  of  the  plaintiff  to  redeem 

is  questioned,  and  the  question  of 
joint  or  not  joint  property  has  only 
to  be  decided  incidentally  for  the 

YoL  XV. 
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Limitation — (Continued), 

purpose  of  establishing  that  title 
as  against  strangers 
(2)  Before  aperson  can  obtain  the  benefit 
of  Section  15  of  Act  XIV.  of  1859, 
he  must  clearly  and  distinctly  show 
that  he  fills  the  position  of  the 
person  contemplated  by  that  Sec- 
tion as  a  person  who  ought  to  be 
protected,  and  he  must  show  three 
things  :  first,  that  he  is  a  purchaser 
according  to  the  proper  meaning 
of  that  term  ;  second,  that  he  is  a 
purchaser  bond  fide ;  and  third, 
that  he  is  a  purchaser  for  valuable 
consideration.  Meaning  of  the  term 
purchaser  in  this  Section  defined...  ib» 
S^e  Wassilat, 

Local  Investigation,    . 

(i)  Reverses,  on  a  consideration  of  the 
facts,  the  judgment  of  the  High 
Court  which  set  aside  a  decision  of 
the  Lower  Court  as  to  the  position 
of  certain  chur  lands  in  the  Brah-' 
mapootra,  when  the  decision  of  the 
Lower  Court  was  founded  on  a  long 
and  careful ,  which  was  con- 
ducted by  an  Ameen  who  visited 
the  spot,  and  whose  integrity  was 
un  impeached 
(2)  An  Appellate  Court  in  India  ought 
not  to  interfere  with  the  result  of 

a except  upon  clearly  defined 

and  sufficient  grounds,  which  must 
be  expressed  in  its  judgment 

Lunacy. 

Act  XXXV.  of  1858  contemplates 

only     the    question     of  or 

sanity  at  the  time  of  the  enquiry  ; 
there  is  no  provbion  in  the  Act 
that  the  enquiry  shall  extend  to  the 
ascertainment  of  the  period  at 
which  the  alleged  lunatic  first  be- 
came of  unsound  mind.  The  re- 
port of  an  officer  on  such  enquiry 
has  not  the  effect  of  res  judicata 
upon  the  issue  between  two  parties 
who  allege  that  the commenc- 
ed at  different  times 


M. 


Mesne  Profits. 

See  Wassilat, 


Mortgage. 

(i)  A  defendant  who  has  executed  a 
mortgage,  and  formally  acknow- 
ledged under  his  hand  and  seal 
the  receipt  of  the  consideration- 
money,  may,  in  a  suit  for  foreclo- 
sure by  the  mortgagee  out  of  pos- 
session, deny  that  the  money  was 
advanced,  the  mortgagefdeed  not 
creating  any  estoppel 

10— a 
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Mortgage — (Continued), 

(2)  Under  the  law  of  the  Madras  Presi- 

dency, the  interest  of  a  mortgagee 
under  a  deed  of  conditional  sale 
becomes  absolute,  according  to  the 
terras  of  the  contract,  by  the  mere 
failure  of  the  mortgagor  to  redeem 
at  or  before  the  time  speci6ed  in 
the  deed 

(3)  As  regards  Bengal,  a  Full  Bench  de- 

cision of  the  High  Court  ruling  to 
the  same  effect  in  cases  to  which 
Regulation  XVII .  of  1866  does  not 
apply  referred  to  with  approval  ... 
(4)  The  ruling  in  the  present  case  nqt 
intended  to  interfere  with  any  rule 
of  property  established  by  judicial 
decisions,  so  as  to  form  part  of  the 
IwAw  of  the  Forum  wherever  sbch 
may  prevail,  or  to  affect  any  title 
founded  thereon 


N. 


Nullity. 

See  Contract, 


O. 


Onus. 


See  Benamee  Purchase, 
See  Question  of  Fact. 

P. 

Possession. 

See  Will  ii) 

Practice. 

See  Evidence, 

See  Issues, 

See  Joifit  Property, 

See  Question  of  Fact, 

Prejudice. 

See  Transfer  of  Suit, 

Purchaser. 

See  Limitation  (2) 

Q. 

Question  of  Fact. 

(i)  Principle  on  which  the  Privy  Council 

proceed  in  dealing  with  a  mere 

on  which  the  Courts  in  India  have 
decided  in  the  same  way.  That 
the  appellant  must  prove  in  such 
a  case 

(2)  The  concurrent  judgments  of  two 
Lower  Courts  as  to  the  weight  to 
be  attributed  to  evidence  will  not 
be  interfered  with  unless  there  has 
bee^  some  violation  of  the  ordinary 
principles  upon  which  causes  ought 
to  be  tried 
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ib. 


ib. 


Question  of  Fact — (Continued J, 

(3)  Follows  the  principle  on  which  the 
Privy  Council  have  hitherto  acted 
in  appeals  on  questions  of  fact,  and 
confirms  the  concurrent  decisions 

of  the  Lower  Courts  on  a-^ as 

to  bound iries,  where  the  local 
knowledge  of  local  Judges  and  the 
observation  of  the  local  witness 
arc  all  important 


R. 


Redemption. 

See  Mortgage  (2)  (3)  (4) 
.S*^^  Res  Judicata  (2) 

Res  Judicata. 

(i)  The  rule  laid  down  by  the  Judges  in 
the  Duchess  of  Kingston's  case  on 
the  law  of  estoppel  is  not  technical 
or  peculiar  to  the  law  of  England, 
but  is  perfectly  consistent  wnth  ihe 
2nd  Section  of  the  Code  of  Civil 
Procedure 

(2)  The  decision  of  a  Revenue  Court  in 
a  summary  suit  for  arrears  of  rent 
brought  by  A  against  ^and  others, 
in  which  B  set  up  an  ekrarnamah 
under  which  he  claimed  on  behalf 
of  himself  and  others  to  hold  cer- 
tain land  as  rent-free,  which  suit 
was  dismissed  by  the  Revenue 
Court,  who  held  the  ekrarnamah 

to  be  valid,  is  no  bar  as to  a 

suit  for  redemption  by  B  against 
A  on  his  title  as  mortgagee  in  which 
B  set  up  the  same  ekrarnamah  ... 
Sec  Lunacy, 

Revenue  Court. 

See  Res  Judicata  (2) 

S. 

SELF-ACaUIRED  PROPERTY. 

See  Joint  Property,'  * 


Stamp. 
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The  plaintiff  sued  his  elder  brother  lor 
a  share  in  certain  family-property. 
The  defendant  raised  a  question  of 
family-custom,  and  relied  on  a  cer- 
tain deed  of  release  which  he  said 
the  plaintiff  had  given  him,  but 
the  existence  of  which  the  plaint- 
iff denied^  That  document  was 
not  stamped,  though  on  the  face 
of     it     it     stated     that     it     was 

to  be ed.      No  objection  was 

taken  on  that  score  to  the  docu- 
ment before  the  first  and  the  I^wer 
Appellate  Courts,  who  considered 
that  the  document  was  a  genuine 
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ib. 
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St  xur-^ConiinuedJ, 

document  executed  by  the  plaintiff. 
After  its  production  it  had  an  in- 
sufficient      of  2    annas    put 

upon  it.  The  High  Court,  on 
appeal,  left  the  deed  as  part  of  the 
evidence  in  the  case,  but  qualified 
^  its  effect  and  the  extent  of  its  oper- 
ation by  making  it  adeedof  release, 
releasing  so  much  of  that  which  the 
plaintiff  might  otherwise  claim  as 
•      would  be  covered  by  the  insufficient 

of  2  annas.     Held  that  the 

High  Court  might  either  have  re- 
fused to  admit  the  document  for 

want  of  a ,  or,  which  would  be 

more  correct,  it  might  have  requir- 
ed it  to  be  properly ed  and 

the  penalty  paid  into  Court ;  but 
ihe  course  taken  was  entirely  with- 
out precedent,  without  principle, 
and  without  authority 

Succession. 
(i)  By  the  common  law  of  Hindoostan, 
the  descent  is  in  coparceny  where 
no  other  custom  or  right  is  proved 

^  (2)  The  fact  that  a  settlement  was  made 
by  the  Government  in  the  name  of 
an  elder  son ,  and  that  he  has  conti- 
nued to  be  solely  registered  from 
that  time  to  this,  affords  no  conclu- 
sive evidence  against  the  title  of  the 
younger  brother  in  property  which 
was  once  the  property  of  the  fa- 
ther. .The  mere  tact  that  one  of 
two  brothers  was  registered  so  as 
to  be  the  proprietor  to  the  outer 
world  is  not  of  great  weight  on 
that  point,  if  there  has  been  a  con- 
tinuous enjoyment  of  the  property 
by  both  brothers  upon  equal  terms 

See  Custom. 

See  Hindoo  Widow  (i)  (2) 

Suspicios. 

See  Deed. 


T. 

Techsic\l  Objections. 
See  Evidence, 


Title. 

Where  a  Hindoo  executes  a  kobala  in 
favor  of  another  at  a  time  when  he 

has  no to  the  property,  his 

subsequently  becoming  entitled  as 
heir  would  not  make  the  kobala 
good 

Tiuns?iR  OF  Suit. 

Where  there  is  a  general  feeling  in  a 
district  against  a  party  to  a  suit, 
and  such  party  feels  that  he  is  not 


32 


10 


ib. 


12 


Transfer  of  Suit — (Continued), 

likely  to  have  a  fair  trial  before  the 
local  Judge  with  that  feeling  in  the 
district  against  him,  his  proper 
course  is  to  petition  the  European 
Judge  to  remove  the  case  into  his 
Court,  and  to  try  it  in  the  first  in- 
stance ...       8 


W. 

Wasilat. 

( 1 )  Where  the  parties  to  suit  which  went 

up  on  appeal  to  the  High  Court 
entered  into  an  agreement  in  1826, 
by  one  of  the  terms  of  which  it  was 
stipulated  that  both  parties  should 
provisionally  take  possession  of  cer- 
tain portions  of  the  land  in  dispute, 
but  that  either  party  would  be  at 
liberty  within  12  months  from  the 
date  of  the  agreement  to  apply  to 
the  proper  tribunal  to  effect  a  rec- 
tification in  the  quantity  of  land 
which  each  was  to  hold  permanent- 
ly, and  one  of  the  parties  did  make 
such  application  to  the  local  Judge, 
who  refused  to  entertain  it  on  the 
ground  that  the  appeal  (which 
under  the  agreement  was  to  be 
abandoned)  was  still  before  the 
High  Court,  it  was  held  by  the  Pri- 
vy Council  that  the  local  Judge 
should  either  have  entertained  the 
application  himself  as  an  original 
suit,  or  have  kept  possession  of  it 
until  a  petition  had  been  presented 
to  the  Sudder  Court  to  make  the 
agreement  a  proceeding  of  that 
Court,  and  to  have  an  order  giving 
effect  to  it  by  way  of  compromise ...     38 

(2)  Where  the  final  rectification  of  the 

shares  of  land  resulted  in  the  re- 
spondent getting  a  larger  portion 
than  he  had  held  provisionally 
under  the  agreement,  and  the  re- 
spondent was  put  into  possession  of 
the  additional  share  m   1854,  his 

right    to for     such     portion 

followed  as  a  matter  of  course 
unless  barred  by  some  final  impe- 
diment, and  limitation  in  a  suit  by 
him  for  such  — ,  it  was  held, 
began  to  run  from  1845  when  the 
rightful  partition  was  completed  . . .    ib. 

Will. 

(i)  The  case  of  a  Hindoo  claiming  by 

*  adoption  under  a which  was 

put  forward  shortly  after  the  testa- 
tor's death,  and  which  was  acted 
upon  and  recognized  for  a  period  of 
27  years  by  the  whole  fj^mily,  the 
validity  of  which — was  questioned 
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Wi  LL — (Continued), 

in  a  suit  brought  by  the  person 
adopted  against  members  of  the 
family,  was  considered  to  be  analo- 
gous to  a  case  in  which  the  legiti- 
macy of  a  person  in  possession  is 
questioned  a  w&ry  considerable  time 
after  his  possession  has  been  acquir- 
ed by  a  party  who  has  a  strict  legal 
right  to  question  his  legitimacy. 
In  such  a  case,  the  defendant,  in 
order  to  defend  his  status,  should 


Will — (Continued), 

be  allowed  to  invoke  against  the 
claimant  every  presumption  which 
reasonably  arises  from  the  long  re- 
cognition of  his  legitimacy  by  mem- 
bers of  the  family  or  other  persons 


J 


(2)  Judgment  of  the  Appellate  Cq^rl, 
which  differed  from  the  Lower 
Court  as  to  the  evidence  with  re- 
spect to  the  validity  of  the  , 

reversed  ..t   «fc 
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The  4th  January  1871. 

Presort/: 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

yudgesr 

Limitatioii— Cause  of  action— Reversioners— 

Riffhtofsuit 

Case  No.  1392  of  1870. 

Special  Appeal  from   a   dec  is  ion  passed  bv 
the   Officiating  Judge  of  Gya,  dated  the 
3 1  it  March   i8yo,  affirming  a  decision  of 
the   Subordinate  Judge  0/  that   District, 
dated  the  joth  September  iS6g. 

Pershad  Singh  and  others  (Defendants), 

Appellants, 

versus 

Chedee  Lall  and  others  (Plaintiffs), 
Respondents, 

Mr.  C.  Gregory  for  Appellants. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

In  a  suit  agfainst  a  widow  for  acts  of  waste  and  aliena- 
bwi  alkged  to  have  taken  place  during  the  lives  of  the 
pttintiff's  mothers  who  were  then  the  next  heirs  to  the 
property  : 

Held  that,  as  the  mothers  allowed  more  than  12  years 
to  elapse,  their  cause  of  action  expired,  and  that  it  did 
jwtievive in  favor  of  the  plaintiffs  who  had  since  been 
wni,and  had  now  arrived  at  majority. 

Held  that,  if  by  the  death  of  the  widow  a  new  cause  of 
jowo  accrued  to  the  plaintiffs  as  reversioners  entitled 
to  the  property,  they  might  sue  again ;  but  they  could 
Bot  succeed  m  the  present  suit. 

Jackson,  J. ^Wz  think  that,  upon  the  first 
ground  raised   in  this  special  appeal,   the 


decisi4)n  of  the  Lower  Appellate  Court  must 
be  reversed. 

The  plaintiffs  sued  complaining  of  acts 
of  waste  and  alienation  on  the  part  of  the 
widow,  such  acts  having  taken  place  more 
than  30  years  ago.  The  widow  was  still 
alive,  and  certain  other  parties  who  are 
also  defendants  are  in  possession  of  part 
of  the  property. 

As  regards  the  particular  cause  of  action, 
on  which  rtie  plaintiffs  sued,  it  seems  to  us 
that  the  suit   is   barred   by   limitation.    At 
the  ume  when  the  alienation  complained  of 
occurred,  the  mothers  of  the  plaintiffs  were 
alive,  and  were  then  the  next  heirs  entitled 
to  this  properly,  and  they  might  have  brought 
the    suit    which    the    plaintiffs    have    now 
brought,  but  they  did  not  do  so.    They  al 
lowed  more  than  I2.years  to  elapse,  and  this 
cause  of  action  is  not  revived  in   favor    of 
the  plaintiffs  who  have  sinoe  been  born  and 
have  now  arrived  at  majority. 

It  seems  that  the  widow  whose  acts  were 
complained  of  died  during  the  pendency  of 
the  suit;  and  the  plaintiffs  contend  that  ihls 
being  so  they  are  entitled  to  have  their  suit 
dealt  with  as  if  she  had  previously  died  thev 
being  now  the  reversioners  entitled  to  the 
property  It  seems  to  us  that  this  is  out  of 
the  question.  The  plaint  was  framed  on  a 
different  cause  of  action  altogether,  and  no 
application  was  made  to  amend  the  nlainf 
It  seems  to  us  clear  that  the  plaintiffs  werp 
not  entitled  to  have  the  decree  which  Thlv 
have  got  upon  the  plaint  which  they  brouirht 
into  Court.  They  have  probably  a  nVw 
cause  of  action  upon  the  death  of  the  widow 
and  may  sue  again  if  so  advised,  but  the  nrp' 
sent  suit  ought  to  have  been  dismissed. 

The  decision  of  the  Lower  Appellate  Court 
will,  therefore,  be  reversed  with  costs. 
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The  4lh  January  1871. 

Present : 

The  Honble  H.  V.  Bayley  and  Dwarkanath 
,   Mitter,  Judges, 

Rent-suite— Judg:ments. 

Case  No.  1523 of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Purneahy  dated  the  jist  March 
iSyo,  affirming  a  decision  of  the  Deputy 
Collector  of  that  District,  dated  the  27th 
November  i86g, 

Dhunraj  Koonwar  (Defendant),  Appellant, 

versus 

Ooggur    Narain    Koonwar    (PlaintiflF), 

Respondent. 

Baboo  Tarucknath  Dutt  for  Appellant. 

Baboo  Obinash   Chunder  Banerjee   for 

Respondent. 

Unless  the  circumstances  of  one  rent^uit  are  on  all 
fours  with  those  of  another,  it  is  a  serious  error  for  a 
Court  to  refer  to  its  judgment  in  one  case  for  the  reasons 
of  its  decision  in  another  case. 

Bayley,  7.— We  think  that  in  this  case 
the  judgment  of  the  Lower  Appellate  Court, 
so  far  as  it  regards  the  plaintiff's  claim  to 
enhanced  rent  for  i2-i6th  of  1276  must  be 
reversed. 

The  plaintiff  sued  for  arrears  of  rent  at 
the  old  rate  for  ,1274  and  1275,  and  at  an 
enhanced  rate  for  1276.  As  to  the  arrears 
claimed  at  the  old  rate  for  1274-1275,  the 
plaintiff  got  a  decree,  and 'no  appeal  was 
made  by  the  defendant  on  that  point.  The 
claim  as  to  enhanced  rate  was  on  the  grounds, 
(1)  of  the  increased  productiveness  of  the 
soil,  (2)  of  the  increased  value  of  the  pro- 
duce, and  (3)  of  the  defendant  paying  at  a 
lesser  rate  of  rent  than  the  prevailing  rate 
as  paid  by  the  same  class  of  ryots  for  lands 
with  similar  advantages  in  the  neighbour- 
hood. 

It  was,  under  the  ordinary  rules  of  plead- 
ing, for  the  plaintiff  to  prove  these  allega- 
tions. 

In  regard  to  the  first  two  grounds  of 
enhancement,  however,  the  plaintiff's  plead- 
er  here  gives  up  the  case.  The  only  re- 
maining question  is  whether  the  plaintiff  has 
proved  the  last  ground  of  enhancement,  viz,, 
whether  the  rale  paid  by  the  defendant  was 


less  than  the  prevailing  rate  as  paid  by  tl 
same  class  of  ryots  for  adjacent  lands  " 
similar    advantages,    and    whether  on 
ground  plaintiff  could  get  a  decree  at 
enhanced   rate  sued  for  for  the  i2-i6ih 
1276. 

We  have  heard  all  the  evidence  addu 
by  the  plaintiff  on  this  point,  and  it  is  cl 
that  plaintiff  does  not  by  it  prove  that  the  i 
claimed  by  the  plaintiff  (Rupee  i  0  annas^ 
beegah)  is  paid  by  the  same  class  of  ryots  W. 
adjacent  lands  with  similar  advantages 
is  the  prevailing  rate,  that  is  to  say,  the 
paid  by  so  large  a  majority  of  the  same  c 
of  tenants  for  such  lands  as  would  justify 
to  hold  the  rate  claimed  to  be  the  *'preva 
ing'*  rate.     Upon  this  ground,  therefore,  t 
plaintiff,  being  unable  to  prove  his  claim 
the  enhanced  rate,  must  fail  to  obtain  a  d 
cree  in  this  case  for  the  12- 16th  of  1276- 

Another  objection  taken  to  the  jndgra 
of  the  Lower  Appellate  Court  is,  that  thi 
is  no  decision  by  that  Court  on  the  contei 
question  as  to  what  was  the  standard  rocasui 
ment  pole  of  the  pergunnah.     It  is  true  V 
there  was  a  dispute  on  this  point  before ' 
Ameen  who  preferred  to  the  Collectorate 
adopted   the   pole  thence   received  as 
standard  pole,  but  still  it  was  for  the  Lo' 
Appellate  Court  to  adjudicate  in  this  suit 
enhanced   rent  the  question  whether  8fl< 
pole  was  the  standard  of  measurements 
the    particular    pergunnah     or    division 
which  these  lands  were.    No  decision  wl 
ever  has  been  come  to  by  the  Lower  App»* 
late  Court  on  this  point. 

There  is  also  no  decision  by  the  Lo«r 
Appellate  Court  on  the  question,  disimcuy 
raised  before  it  by  the  defendant,  «"?•' .7^ 
ther  certain  lands  claimed  by  the  P  a^"/^\^ 
subject  to  enhancement  were  l>f^^y^L 
sessraent  at  all,  the  averment  of  ««>^°° 
being  that  they  were  lakheraj  land.    ^"^ 
be  it  as  it  may,  it  is  sufficient  to  say  ^" 
the  Lower  Appellate   Court  has  given  w 
plaintiff  a  decree  to  enhanced  rent  ai 
rate  of  Rupee    1-6  annas  without  anv     , 
dence  as  to  that  being  the  \P''l^^^^^^^ 
rate  generally  paid,  and  not  only  oy 
six   witnesses,   by  the  same  class  01  J 
for  lands  adjacent,  with  similar  a^J^"^^^^ 
It  is  true  that,  while,  on  the  onehana,^^^^ 
defendant's  written   statement^  was  *    ^^^ 
averment  of  his  right  under  Section  4' 
X.  of  1859,  for  having  held  at  one^""^^^ 
rate  from  the  time  of  the  Permanem  ^^.^ 
tlement,    yet,    on     the     other,    acic 
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eposition  aod  that  of  his  agent  on  oath  was 
.  little  contradictory  to  that  statement ;  but 
;  was  for  the  plaintiff  to  prove  his  case 
efore  he  could  rely  on  the  weakness  of  the 
bCendant's  case. 

As  the  plaintiff,  therefore,  has  failed  to 
trove  his  claim  to  enhanced  rent  of  12-1 6th 
w  1276,  the  judgment  of  the  Lower  Ap- 
ellate Court  on  this  point  must  be  reversed, 
nd  the  plaintiff's  suit  dismissed. 

Each  party  will  bear  his  own  costs  in  all 
be  Coons. 

This  decision,  however,  must  not  be 
nderstood  to  prejudice  any  future  claim 
hat  the  plaintiff  may  have  to  enhanced 
but.  It  simply  dismisses  the  plaintiff's 
Resent  claim  to  enhanced  rent  for  12-1 6th 
t  1276,  because  the  plaintiff  has  failed  to 
wove  the  particular  grounds  which  he 
Iged  in  this  particular  case. 

i  We  will  only  add  that  in  this  case  the 
bwer  Appellate  Court  has  seriously  erred 
k  referring  to  his  judgments  in  other 
|lk»es  for  his  reasons  for  the  decision  of  this 
pBe.      When  a  plaintiff  sues  several  defend- 

E  under  Act  X.  of  1859,  ^^^  separate 
mts  are  in  a  position  to  make,  and  often 
lo  make,  quite  separate  defences.  The  Lower 
jippellate  Court,  therefore,  should  always  see 
bow  far  the  circumstances  of  one  case  are 
N^iy  on  all  fours  to  those  of  another  before 
It  refers  to  the  judgment  in  the  one  for  that 
b  another. 


The  4th  January  1871. 

Present : 

The  Hon'ble  r.  B.  Kemp  and  G.  C.  Paul, 

Judges. 

^nnrey-maps — Evidence. 

Case  No.  13 14  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdivan,  dated  the 
,jrd  June  iSyo,  affirming  a  decision  of 
the    Moonsiff   of    Bistopore,     dated    the 

\    iph  February  iS^o, 

Gudadhur  Banerjee  and  others  ( Plaintiffs), 

Appellants^ 

versus 

Tari  Chand  Banerjee  and  others  (Defend- 
ants), kespjondents. 

Vol.  XV. 


Mr.  AL  AL  Dutt  and  Bahoo  Bangshee  Dhur 
.     Sein  for  Appellants. 

Baboo  Rash  Beharee  Ghose  for 
Respondents. 

In  a  case  involving;  a  boundary-dispute,  a  survey-map, 
if  not  conclusive  evidence,  is  evidence  of  an  important 
character  which  ought  to  be  looked  into  and  consi- 
dered. 

^emp,  T"-— Looking  to  the  plaint  in  this 
case,  the  cause  of  action  appears  to  be  that 
the  defendant  cut  down  trees  belonging  to 
the  jungle  mehal  Mouzah  Bashdeopore,  the 
property  of  the  plaintiffs.  The  defendants 
set  up  an  independent  title,  stating  that  the 
lands  were  not  included  in  the  plaintiff's 
talook;  that  they  really  belonged  to  the 
debuttiTr  lands  of  Baboo  Brijo  Kishore 
Singh ;  and  that  those  lands  had  been  pur- 
chased by  them  in  execution  of  a  decree 
against  the  said  Baboo  Brijo  Kishore  Singh. 
Looking  to  the  judgment  of  the  first  Court, 
it  is  very  clear  ihat  the  first  Court  treated 
this  suit  as  a  boundary-dispute,  for  the 
issues  were  whether  the  jungle  in  suit  has 
been  held  khas  by  the  plaintiffs  as  belong- 
ing to  their  putnee  talook,  or  whether  it  was 
the  ancestral  rent-free  property  of  Baboo 
Brijo  Kishore  purchased  by  the  defendants. 
The  first  Couit  states  that  the  plaintiffs 
produced  no  documentary  evidence  in  sup- 
port of  their  title,  and  with  reference  to 
the  witnesses  the  Moonsiff  says  that  they 
are  men  of  low  caste  and  tenants  of  the 
plaintiffs,  and  therefore  he  considers  their 
evidence  not  trustworthy.  It  appears  that 
an  Ameen  was  deputed  to  hold  a  local  in- 
vestigation in  this  case,  and  as  the  plaintiffs 
could  not  with  their  plaint  file  the  survey- 
map  which  was  subsequently  filed — inas- 
much as  they  could  not,  until  the  defend- 
ants put  in  their  written  statement,  know 
that  the  case  would  be  in  the  nature  of  a 
boundary-dispute — this  map,  to  which  it  is 
alleged  the  predecessors  of  the  defendants 
and  the  plaintiffs  were  parties,  was  put  in, 
and  the  Moonsiff  ordered  the  Ameen  to  en- 
quire into  and  compare  the  survey-map,  if 
two  days'  fees  were  put  in  by  the  plaintiffs. 
It  appears  that  the  plaintiffs  paid  these  fees. 
But  the  Judge,  on  appeal,  held  that  this  sur- 
vey-map could  not  be  received  as  evidence 
in  the  case. 

We  are  of  opinion  that  in  a  case  of  this 
description  which  involves  a  boundary-dis- 
pute, a  survey-map,  if  not  conclusive,  is 
evidence  of  an  important  character  which 
ought  to  be  looked  into  and  con^dered.  It  is 
not  evidence  which  it  was  within  the  power 
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of  the  plaintiffs  to  manufacture,  nor  under 
the  circumstances  of  the  case  was  it  impera- 
tive upon  them  to  file  this  evidence  with 
their  plaint.  The  document  is  one  which 
has  come  from  a  public  office,  and  which 
has  been  to  a  certain  extent  admitted  by 
the  first  Court.  The  Judge  was,  therefore, 
wrong  to  reject  it.  We  remand  the  case 
and  direct  the  Judge  to  admit  as  evidence 
and  consider  the  survey-map  put  in  by  the 
plaintiffs. 

The  decision  passed  by  the  Judge  is  re- 
versed, and  this  appeal  decreed  with  costs. 

Paul,  y. — I  concur. 


The  decree  of  the  Lower  Court  will,  th< 
fore,  stand.     As  to  the  money  paid  in  ui 
Act   VI.,  the  party  who  made  the  de| 
will  be  entitled,  on  a  proper  appHcatioD 
made  to  the  Collectorate,  to  get  the 
back. 

^The    special    appeal    is    dismissed  wij 
costs. 


The  4th  January  1871. 

Present : 

The  Hon  ble  F.  H.  Kemp  and  G.  C.  Paul, 

Judges, 

DeposiU— Act  VI.  (B.  C.)  of  1862. 

Case  No.  825  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
Ike  Judge  of  West  Burdwan,  dated  the 
lyth  February  iS'jo,  reversing  a  decision 
of  the  Deputy  Collector  0/  that  District, 
dated  tHe  jist  December  i86g, 

Kristo  Protibar  and  others  (Defendants), 

Appellants, 

versus 

Alladinee  Dossee  and  another  (Plaintiffs), 

Respondents. 

Baboo  Bungshee  fJhur  Sein  for  Appellants. 

Baboos  Romesh  Chunder  Mttter  and  Nulleel 
Chunder  Sein  for  Respondents. 

A  party  i:i  not  entitled  to  benefit  from  a  depobit  under 
Act  VI.  (B.  C.)  of  1862,  if  it  was  paid  in  without  a 
tender  to,  and  refusal  by,  the  opposite  party. 

Paul,  J.— Is  this  case,  there  are  no 
grounds  for  special  appeal.  The  questions 
raised  between  the  parties  are  simply 
questions  of  fact.  The  Appellate  Court 
has  disbelieved  the  oral  evidence  adduced 
by  the  defendant  in  support  of  the  payments 
pleaded.  With  regard  to  the  money  paid 
under  Act  VI.,  it  is  quite  clear  that  that 
money  was  not  paid  in  after  a  tender  to, 
and  refusal  by,  the  plaintiff,  and  therefore  the 
defendant  is  [lot  entitled  to  any  benefit  from 
such  deposit. 


The  4lh  January  1871. 

Present  / 

The  Hon'ble  F.  B.  Kemp  and  G.  C.  Pai 

Judges. 

Costs— Section  189,  Act  VIII.  of  1859. 

Case  No.  381  of  1870. 

Miscellaneous  Appeal  from  an  order 
by  the  Judge  of  Hooghly,  dated  the  2J 
June    tSyo,   reversing    an   order  (\f 
Subordinate  Judge  of  that  District,  ' 
the  i^th  February  iSyo. 

Janokee  Nath  Mookerjee  and  others  (Judj 
ment-debtors).  Appellants, 

versus 

Joy  Kishen  Mookerjee  ( Decree-holder.i, 

Respondent. 

Baboo,  Umbika  Churn  Banerjee  for 
Appellants. 

Baboo  Mohendro  Lall  Shome  lor 
Respondent. 

1  he  mere  specification  of  costs  in  a  decree  *'•**':'?'* IJ 
allotment  of  responsibility  is  not  a  sufficient  complia»« 
with  Section  1S9,  Act  \\\\.  of  1859. 

Kemp,  7.— The  points  taken  in  this  speciil 
appeal  are,  first,  that,  as  the  decreUl  order « 
silent  as  to  costs,  no  costs  can  be  jecovcTta 
by  the  special  respondent  in  execution  of  the 
decree.     The  next  point  is  that,  no  interes* 
having  been  awarded,  the  decree-holder  an- 
not  recover  in  execution  any  interest  on  tW 
costs.    The  first  Court  held  that,  as  lhcr« 
was  no  separate  order  in  the  decree  wi 
reference  to  costs,  the  Court  could  not  in  UJC 
present  execution-case  award  any  *™^?["!?- 
account  of  costs,  and  that  the  decree-holder 
ought  to  get  the  decree  amended  and  wk 
out  fresh  execution  of  the  same.    The  J""^  ' 
on  appeal,  reversed  the  decision  of  ibc  "^ 
c:ourt,  observing  that  the  order  of  the  jm 
in  English  distinctly  states  that  ibe  »PP?*' " 
decreed  with  costs.    On  referring  tq the  ]m' 
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Bent  in  English,  we  find  that  such  is  the 
ease,  bat  then  in  the  decretal  order  which  is 
dravn  up  in  the  vernacular  there  is  no  pro- 
Msioa  made  as  to  cosis  Under  Section  1 89 
bf  Act  Vill.  of  1859,  the  decree  must  state 
the  amount  of  costs  incurred  in  the  suit,  and 
tqr  what  parties  and  in  what  proportioi^ 
tbey  art  to  be  paid»  and  this  decree  is  to  be 
ligned  by  the  Judge.  The  Judgfe  appears 
10  think  that,  because  there  is  a  schedule 
ipponded  to  the  decree  of  the  costs  incurred 
by  both  the  appellant  and  respondent,  this 
15  a  sufficient  compliance  with  the  provisions 
of  Section  189  ;  but  such  is  not  the  case,  for 
jhere  is  no  order  as  to  what  parties  and  in 
vbat  proportion  the  costs  are  to  be  paid. 
Tbe  mere  array  of  costs  incurred,  without  say- 
bg  who  is  responsible  for  these  costs,  is  not 
a  sofBcient  compliance  with  the  Section 
^ve  quoted.  It  is,  therefore,  with  regret 
Ibat  we  are  obliged  to  remand  this  case  in 
pder  that  the  decree-holder  may  take  steps 
ifilbave  the  decree  amended.  In  doing  so,  the 
pdge  must  distinctly  understand  that  he 
b  not  to  go  behind  the  original  judgment, 
l^nt  simply  amend  the  decree  so  that  it  may 
iccord  with  the  judgment. 

'  With  reference  to  the  question  of  interest, 
Under  the  ruling  of  the  Full  Bench  publish- 
|ed  in  Volume  VI.,  Weekly  Reporter,  page 
|I09,  no  interest  can  be  awarded  in  execu- 
tion. 

F.ach  party  must  bear  his  own  costs  of  this 
ippeai. 

Paul,  y.~-\  concur. 


The  4th  January  1871, 
Present  : 
The  Honble  F.  B.  Kemp  and  G.  C.  Paul, 

Execution — Bona  fides. 
Case  No.  327  of  1870. 

Miictllaneous  Appeal  from  an  order  passed 
hy  the  Judge  of  East  Burdwan^  dated  the 
!  jM  July  tSyo,  affirming  an  order  0/  the 
\  Moonsijf  of  that  District,  dated  the  21st 
I    Jitftuarv  i8yo. 

I 

\       Secianaih  Mundul  (Decree-holder), 

Appellant, 

\  i^ersus 

^awMl  Thunder  Roy  and  others  (Judgment- 
debtors).  Respondents. 


Bahoo  Oopendro  Chunder  Bose  for 
Appellant. 

No  one  for  Respondents. 

If  a  person  is  to  be  concluded  by  the  contention  that 
his  application  to  execute  is  not  bond  fide,  he  should 
be  ^iven  an  opportunity  of  explaining;  fully  and«clearly 
all  his  acts. 

Pauly  y. — In  this  case,  it  appears  to  us 
that  the  appeal  should  be  allowed.  An 
application  was  made  on  the  17th  of  Janu- 
ary 1870  to  execute  a  decree  dating  so  far 
back  as  the  month  of  March  1S59.  On  the 
present  application  for  execution  being  made, 
the  Moons! ff  called  for  a  report  from  his 
seristahy  and  on  a  perusal  of  that  report 
considered  the  application  barred  by  limita- 
tion, and  refused  to  issue  execution.  The 
Appellate  Court,  with  some  general  observa- 
tions with  reference  to  the  utility  of  applying 
a  fixed  principle  of  law  in  matters:  of  this 
description,  upheld  the  decision  of  the 
Moonsiff ;  but  neither  in  the  one  Court  nor 
in  the  other  do  I  find  that  the  facts  of  the 
case  were  at  all  investigated,  or  that  the 
judgment-creditor  was  given  any  oppor- 
tunity of  explaining  that  matters  which 
appeared  to  impute  to  him  laches  were  de 
facto  capable  of  explanation.  In  this  case 
a  certain  application  was  made  in  1865,  and 
certain  proceedings  were  held  upon  that 
application,  on  which,  however,  we  have  no 
very  clear  information.  Again,  in  1868, 
certain  other  proceedings  took  place,  and  it 
appears  that  through  the  apparent  neg- 
ligence of  the  judgment-creditor  in  not 
depositing  some  Ameen's  fees,  the  sale  fell 
through.  It  appears  to  us  that,  if  a  person 
is  to  be  concluded  by  the  contention  that 
his  application  to  execute  is  not  bond  fide, 
he  should  be  given  an  opportunity  of  ex- 
plaining fully  and  clearly  all  his  acts.  In 
this  case  that  opportunity  has  not  been 
given,  and  it  is,  therefore,  impossible  to 
uphold  either  of  the  judgments  of  the  Courts 
below,  'i'he  decision  of  the  Lower  Court 
will  be  reversed  and  the  case  s:nt  back  for 
trial. 

Kemp,  J. — I  entirely  concur  in  this 
judgment.  The  Judge  should  send  for 
the  proceedings  in  the  execution-case  of 
1865.  He  has  the  power  and  is  bound  to 
do  so  under  Section  168  of  Act  VIII.  of 
1859. 
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The  4th  January  1871. 
Present : 

The  Hon'ble  K.  Jackson  and  Onookool    . 
Chunder  Mookerjee,  Judges, 

Reversioners — Parties. 

Kristo  Sunkur  DuU  Roy  (Defendant), 
Petitioner^ 

versus 

Koylashnath  Datt  Roy  (Plaintiff;, 
Opposite  Party, 

Bahoo  Mohinee  Mohun  Roy  for  Peiiiioner. 

No  one  for  Opposite  Party.   • 

In  a  suit  to  recover  possession  of  property  held  by  a 
widow,  the  reversioner  was  held  to  have  been  errone- 
ously made  a  co-defendant. 

» 

Jacksony  J, — This  is  an  application  to 
be  allowed  to  appeal  /';/  formd  pauperis 
from  a  decision  of  Moulvie  Syed  Abdool- 
lah,  Subordinate  Judge  of  Mymensingh. 
Kisto  Sunkur  Dutt  Roy,  who  is  the  appli- 
cant, states  that  his  interests  are  affected  by 
the  decree  in  this  case.  The  plaintiff  had 
brought  a  suit  to  recover  possession  of  cer- 
tain property  as  the  adopted  son  of  the 
husband  of  one  Hurro  Soondurree,  who,  as 
the  widow,  was  in  possession  of  her  deceased 
husband's  property.  Kristo  Sunkur  Dutt 
Roy  came  in  claiming  to  be  the  reversioner. 
He  was  at  first  made  a  co-defendant.  Sub- 
sequently, however,  the  Subordinate  Judge 
considered  that,  as  his  interests  were  remote 
and  contingent  upon  his  being  alive  upon 
the  death  of  the  widow,  and  that  he  at  pre- 
sent had  not  any  interest  in  the  property, 
he  accordingly,  in  deciding  the  case,  removed 
Kristo  Sunkur  Dutt  Roy  from  the  category 
of  the  defendants,  and  ultimately  decreed 
the  plaintiff's  claim  only  against  the  widow. 
Kristo  Sunkur  Dutt  Roy  now  asks  this 
Court  to  allow  him  to  appeal  from  that 
decision. 

We  are  inclined  to  think  that  Kristo  Sun- 
kur Dutt  Roy  ought  not  to  have  been  made 
a  defendant  in  this  litigation  at  all.  He  is 
not  at  present  interested  in  this  properly, 
and  it  is  a  question  whether  he  will  ever 
have  any  interest  at  all.  At  the  same  time, 
it  is  a  great  pity  that  the  Subordinate  Judge 
did  not  see  this  from  the  very  first.  The 
applicant's  rights  may  undoubtedly  be  very 
much  injured  by  the  course  adopted  by  the 
Subordinate  ^udge,  first  by  making  him  a 
defendant  and  then  striking  his  name  ofl, 


and  finally  actually  inserting  his  name  in  tb^ 

decree  as  one  of  the  parties    to    the  suit 

Looking    at   the  circumstance   that  KraH 

Sunkur  Dutt  Roy  should  not  have  been  maA 

a  party,  we  think  we  ought  not  at  present  U 

allow   him  to  appeal.     But  we    direct  lltfl 

the  Subordinate  Judge  strike  his  name  ool 

^f  the  list  of  the  defendants  in  the  «decreQ 

The   Subordinate  Judge,  having  previous^ 

removed  him  from  among  the  co-defendantt 

appears  to  have  made  a  mistake  in  insejtia| 

bis  name  in  the  decree  afterwards.     If  then 

is  any  difficulty  in  carrying  out  this  orda^ 

we  will  admit  an  appeal  to  carry  out  ihf 

order. 

i 
I 

The  decision  in  this  case  will  not  in  v^ 
way  affect  the  interests  of  the  reversioner,  i^ 
he  was  no  party  to  that  decision.  | 

i 

A  copy  of  this  order  will  be  forwarded  H 
the  Subordinate  Judge. 


The  5ih  January  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  X^dges, 

Sale  of  portion  of  a  tenure—Section  108,  Act 

Vni.,  1859. 

Case  No.  1 401  of  1870. 

Special  Appeal  from  a  decision  passed  by  t^ 
Additional  Subordinate  Judge  of  Ihcci, 
dated  the  ^ih  May  i8jOy  reversing  a  den- 
sion  0/  the  Moonsiff  of  Lechragunge,  dattd 
the  ^oth  September  i86g,  • 

Nund  Lall  Roy  and  others  (Plaimiffsi, 
Appellants^ 

versus 

Gooroo  Churn  Bose  and  others  (Drfendanis)» 

Respondents, 

Baboo  Hem  Chunder  Banerjet  for 
Appellants. 

Baboos  Kishen  Dyal  Roy^  Grija  Sunkur 
Mojoomdar^  and  Chunder  Mohun  Sein  for 
Respondents. 

d 
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WHere  »  sharer  in  an  undivided  talook,  after  ob- 
feUiiiisr  A  decree  for  money  due  to  him  on  account  of 
lis  share  of  the  rent,  brings  to  sale  a  portion  of  the 
cowe  corresponding  w.th  the  share  of  the  rent  for 
itMch  )w  obtaineu  a  decree,  the  sale  has  no  further 
ffect  than  any  other  sale  in  which  the  right  of  the 
ttdgmcnt-debtor  is  sold. 

Jackson,  J, — There  seems  from  the  facts 
if  this*  case  as  pat  before  iis  lo  have  been 
V  shikmee  talook  called  Prankisto  Roy, 
irhich  was  Ihc  joint  property  of  Tripoorah 
SoG^durree  and  Ram  Soondur  Roy,  each 
holding  an  8-annas  share.  The  share  of 
Kam  Soondur  Roy  was  purchased,  we  are 
lot  told  when,  by  Soodharam  Roy^  and  that 
(hare  was  afterwards  sold  in  execution  of 
ft  decree  against  the  sons  of  Soodharam  Roy, 
Uid  was  purchased  partly  in  August  i860 
wf  the  plaintiffs  Nos.  2  to  8,  and  partly  in 
September  1864  by  the  plaintiff  No.  i.  Sub- 
leqoent  to  these  purchases,  the  4  annas 
proprietor  of  the  zemindaree  in  which  the 
ihikmee  talook  was  situated  brought  an 
iction  for  arrears  of  rent  due  to  him  upon 
Ms  4-annas  share  of  that  talook.  '  He  made 
Tripoorah  Soondurec  and  Ram  Soondur  Roy 
jdefendaDls  in  that  case.  Against  them  he 
iobtalned  a  decree,  and  in  execution  of  that 
idecree  he  put  up  for  sale  4  annas  of  the 
Ithikmee  talook,  and  one  of  the  defendants 
in  this  suit  became  the  purchaser. 


The  present  plaintiffs  allege  that  by  these 
! proceedings  in  the  Collector's  Court,  and 
jthe  purchase  by  the  defendant  who  has  been 
[put  into  possession  by  the  Collector,  they 
jsave  been  dispossessed  of  2  annas  out  of 
ilbe  8  annas  share  belonging  to  Ram  Soondur 
'Rov,  and  thev  brin?  this  suit  to  recover 
ipossession. 


The  first  Court  gave  the  plaintiffs  a  decree, 
coQsideriiig  that  they  had  been  in  possession 
qC  Ram  Soondur's  share  with  the  knowledge 
<rf  the  zemindar.  The  Lower  Appellate 
Court  reversed  the  decision  of  the  first 
Court,  and  dismissed  the  plaintiffs'  suit,  be- 
cause the  plaintiffs,  after  their  purchase,  had 
not  registered  themselves  as  proprietors  of 
the  shikmee  talook  in  the  zemindar's  serish- 
ta,  and  because  the  Appellate  Court  presum- 

'  from  that  fact  that  the  zemindar  was  not 

rqoainted  with  the  fact  of  the  purchase ; 

tod  he  considered  that,  in  the  absence  of 
[he  registration,  the  zemindar  was  entitled 
lo  sue  for  arrears  of  rent  against  the  regis- 
tered talookdar,  and  that  the  Collector  was 

'•?lii  to   sell   the  property  as  against  such 


registered  talookdar,  and  that  the  defendant 
obtained  a  good  title  under  such  sale. 

There  has  been  a  long  contention  on  both 
sides  as  regards  the  law  which  is  applicable 
to  this  case.  The  first  question  which 
appears  to  arise  upon  it  is  as  to  the  law 
under  which  the  sale  by  the  Collector  was 
held.  It  has  been  argued  that  it  was  the 
tenure  which  was  sold.  But  we  are  quite 
satisfied  that-  the  sale,  whatever  might 
be  the  effect  of  it,  was  held  under  the 
provisions  of  Section  108,  Act  X.  of 
1859,  and  that  it  was  not  the  tenure 
which  was  sold.  Under  this  Section,  a 
sharer  in  an  undivided  talook,  after  obtain- 
ing a  decree  for  money  due  to  him  on  ac- 
count -of  his  share  of  the  rent,  can  bring 
to  sale  the  whole  under-tenure  under  cer- 
tain circumstances.  But  in  this  case  the 
proprietor,  instead  of  adopting  that  course, 
brought  to  sale  only  a  portion  of  the  tenure 
which  corresponded  with  the  share  of  the 
rent  for  which  he  obtained  a  decree.  There 
might  possibly  be  some  argument,  if  he  had 
brought  to  sale  the  whole  tenure,  that  the 
sale  would  have  come  under  the  provisions 
of  Act  yill.  of  1S65,  B.  C,  by  which  a 
tenure  is  sold  free  from  all  incumbrances. 
But  looking  at  the  course  which  the  pro- 
prietor has  adopted  by  selling  only  a  portion 
of  the  tenure,  that  portion  was  sold,  as 
stated  in  Section  108,  '*  in  the  same  manner 
"  as  any  other  immoveable  property  may  be 
"  sold  in  execution  of  a  decree  for  money 
"  under  the  provisions  of  the  two  next  fol- 
"  lowing  Sections. "  The  sale,  therefore, 
would  have  no  further  effect  than  any  other 
sale  in  which  the  right  of  the  judgment- 
debtor  was  sold. 

Applying  this  view  of  the  law  to  this 
case,  there  can  be  no  doubt  about  the  effect 
of  the  sale,  as  the  right  of  Ram  Soondur 
Roy  had  long  ago  passed  away  from  him  by 
sale,  first  to  Soodharam  Roy,  and  afterwards 
to  the  present  plaintiffs.  The  sale  of  2 
annas  of  Ram  Soondur  Roy's  share  in  the 
tenure  in  the  year  1868  by  the  Collector  car- 
ried with  it  no  results  whatever.  The  pur- 
chaser having  purchased  only  the  rights 
and  interests  of  Ram  Soondur  Roy  in  those 
2  annas,  and  those  rights  being  no  longer 
in  existence,  purchased  nothing.  This  is 
the  point  upon  which  the  special  appeal  has 
been  laid  before  us,  and  we  think  that  the 
contention  is  good.  We  shall,  therefore,  set 
aside  the  decision  of  the  Subordinate  Judge 
on  this  point,  and  decree  the  jjlaintiffs'  suit 
for  2  annas  of  the  shikmee  talook,  with 
costs. 

e 
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The  5th  January  1871. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  G.  C.  Paul, 

Judges. 

Documents—Mofussil  procedure— Special 

appeals. 

Case  No.  1344  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  BurdwaUj  dated  the 
loth  June  iS'jo^  reversing  a  aecision  of 
the  Subordinate  Judge  of  that  District^ 
dated  the  joth  March  iSyo, 

m 

Nund  Kishore  Doss  Mohunt  (Defendant), 

Appellant, 

vers  us 

Ram  Kulpo  Roy  (Plaintiff),  Respondent. 

Baboos  Ashootosh  Dhur  and  Rajendro  Nath 
Bose  for  Appellant. ' 

Baboos  Jiiggodanund  Mookerjee  and  Hem 
Chunder  Banerjee  for  Respondent. 


The  rales  which  regulate  the  conduct  of  cases  in  the 
Mofussil  Courts  do  not  necessitate  the  proving*  of  docu- 
ments which  are  not  disputed. 

• 

Grounds  of  special  appeal  should  be  specific,  and 
<>hou1d  indicate  clearly  the  error  of  law  assijrned,  or  the 
substantial  error  or  defect  in  law  in  the  procedure  or 
investigation  which  is  imputed  ;  and  in  the  latter  case  it 
should  be  made  to  appear  on  the  face  of  the  pfround  of 
appeal  that  such  error  or  defect  probably  produced  «rror 
or  defect  in  the  decision  on  the  merits,  by  stating  what 
bearing  it  had  on  the  merits. 

PauU  J* — It'  the  rule  which  is  now  being 
adopted  by  the  Chief  Justice  in  hearing  ap- 
plications for  the  admission  of  special  appeals 
required  an  illustration  of  its  utility,  this 
case  will  afford  a  very  striking  example.  In 
this  case,  the  decision  turned  entirely  upon 
certain  questions  of  fact  upon  which  the 
Appellate  Court  came  to  a  very  clear  con- 
clusion as  follows  :  *'  That,  by  judicial  docu- 
''  ments,  the  plaintiff  has  proved  that  he 
"  carried  on  business  separate  from  the  fami- 
*'  ly  ;  that  he  has  always  been  in  possession 
'*  of  this  estate  on  his  own  account ;  that 
*'  the  family  separated  in  1 263  B.S. ;  and  that 
''  he  has  been  in  possession  since  the  separ- 
"  ation/'  The  questions  of  facts  were  thus 
very  clearly  and  very  distinctly  found  by  the 
Lower  Appellate    Court;   arid    that    Court 


also  devoted  considerable  time  and  tronbta 
to  the  dissection  of  the  case,  and  to  the 
sideration   of  the    evidence.     Under  th 
circumstances,  one  would  have  thought 
the  most    contentious   mind   in   the    w 
could  hardly  have  discovered  anything  j 
tifying  a  resort  to  a  special  appeal. 


If  the  case  of  Beglar  versus  Toka  She 
reported  in  Volume  VI.,  Moore's  Indi 
Appeals,  page  522,  be  consulted,  it  will 
found  there  to  be  substantially  laid  down 
the  Privy  Council  that  the  rules  which 
gulate  the  conduct  of  cases  in  the  Mof 
Courts  do  not  necessitate  the  proving  of 
cuments  which  are  not  disputed.  The 
marks  of  the  Privy  Council  are  as  follovt 
*'  It  is  said  on  the  part  of  the  appellant 
"  that  will  was  not  properly  in  evidence, 
'*  although  a  will  was  produced  (or  ra 
"  an  oflficiai  copy  of  a  will  was  produced' 
''  there  was  no  examination  of  witne 
**  &c.,  &c.  If  it  would  be  necessar>'  to  d 
"  cide  that  question,  their  Lordships  woi 
"  be  inclined  to  hold  that  the  will  was  s 
"  ciently  in  evidence  for  the  purposes  of 
"  suit.  The  Regulation  provides  that,  whe 
"documents  are  produced,  and  they  arc  notj 
"disputed,  they  shall  be  received  without, 
"proof."  Therefore,  I  am  right  in  holding ! 
that  the  ground  as  drawn  is  no  ground  of 
special  appeal. 

The  other  grounds  I  do  not  notice  in  de- 
tail,  because  they    fall   within  one   or  the 
other  of  the   two   criteria   within   which    I 
have  said  these  grounds  of  special   appeal  | 
came. 

I  desire  here  to  point  out  that  the  grounds 
of  special  appeal  should  be  specific,  and 
should  indicate  clearly  the  error  or  law  as- 
signed or  the  substantial  error  or  defect  in 
law  in  the  procedure  or  investigation  which 
is  imputed ;  and  in  the  latter  case  it  should 
be  made  to  appear  on  the  face  of  the  ground 
of  appeal,  that  such  error  or  defect  probably 
produced  error  or  defect  in  law  in  the  deci- 
sion on  the  merits,  by  stating  what  bearing 
the  supposed  error  or  defect  had  on  the 
merits  of  the  case. 

If  the  grounds  of  special  appeal  are  not  so 
drawn,  I  think  the  special  appeal  should  be 
dismissed  without  further  consideration  be- 
ing accorded  to  the  case.  It  must  also  be 
borne  in  mind  that  mere  criticisms  of  the* 
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leasoniDjr  employed  by  Courts  below  are  not       >/»  a  suit  for  confirmation  of  tide  to  a  village  alleged 

X  ^  e     '^     .   ^  1       T^u     c     t.  f  u   ^   «  ■  to  "C  in  the  possession  of  piaintitr  under  a  mokurrurec 

^TOnnds  of  special  appeal.       1  he  tact  that  a  |  pottah,  the  first  Court  found  the  pottah  to  be  genuine, 
fudges   miad    was    influenced    bv    circum-  '  and  gave  plaintiff  a  decree.    The  I^wer  Appellate  Court 

ttaoces   which    in    another   mind    would    not  !  at  first  doubted  the  genuineness  of   the   pottah  and 
r^        ,  .    ,  J  ,  reversed  that  decision,  but  on  an  application  for  review 

carry  ihe  same  weight  or  produce  the  same  •  admitted  additionalevidcnce  on  both  sides  and  dismissed 

eSect,  13  not  a   matter   which   warrants   a    the  appeal. 
ground  of  special  appeal.     In  the 
an  bonerable  profession,  too  much 

Dot  be  placed   on  the   propriety  of   drawing  i  in  This  particular  case  injustice  was  not  done. 


ind  cerufying  grounds  of  special  appeal  ^,  J.-The  plaintiffs  in  this  case,  the 
whigh  are  so  in  law,  and  which  are  at  least  special  respondents  before  us,  sued  alleging 
arguable  and  capable  of  being  supported  by  ^»;^^  ^^  ^^^  ^^^^^  ancestors  were  in  pos- 
|ome  disunct  matter  or  circumstance  m  the    ^^^^.^^^  ^^^  ^^^   ^^jj^^^  .^  ^.^p^^^  ^^^^^  ^ 

S*?*'  ,       .  J  .  1  .  mokurruree  pottah  dated  Magh  1244,  cxe- 

It  appears  to  me  that  beyond  taking  up  ^^^^^^  ^     the  great  grandfather  of  the   de- 

t  time  of  the  Court  most  unnecessarily,  no  ^^^dant.     It  appears  that,  the  plaintiffs  hav- 

-wble  advantage  has  accrued  to  the  appel-  .      ^^.^  ^^^^^^  ^^^^^  ^^^  ^  ^^  ^g 

t.  either  from  filing  the  special  appeal,  or  .  ^^^  defendant,  special  appellant,  intervened, 

-  the  arguments  addressed  to  us.     1  he    ^^^  ^^^  j^  Collector,  instead  of  trying 

tamed  upon  questions  of  fact  properly    ^^^^^  ^^^^  Section  the  question   of   actual 


ivesiigated 


2cia]*appeal  with  costs, 

Thesih  January  1871. 

Present : 

Tbc  Honble  F.  B.  Kemp  and  G.  C.  Paul, 

Judges, 

Remw— Additional  evidence . 


i  and   carefully   decided   m   the    ^^^^     ^^^  enjoyment  of  the  rent,  went  into 
irt  below,  and  these  specious  grounds  o     ^^^  ^^^j^  ^^  the   plaintiff  in   that  case,   and 
:ial  appeal  were  merely  put  in  agams     ^^^        ^^,  reasons  stated  in  his  decision, 
inleresis  of  justice    for  the   purpose  of  -  ^^^^  ^^^  mokurruree  of  the  plaintiffs  was  not 
osmg  delay.  proved,  dismissed  the  plainiifiF's  suit.     The 

These  being  my  views,  it  is  unnecessary  ,  ^^^^^^^^^^^   ^^^^   ^^^^  ^^^    plaintiffs    were 

add  diat  the  special  appeal  should  be  dis-    ^y^X\%^A  to  bring  this  suit  in  the  Civil  Court, 
issed  with  costs.  .....         ,     'The  defendant  denied  the   mokurruree  set 

Kmp,  7.-1   concur  m    dismissing   the    ^p  ^^  ^^^  plaintiffs,  admitting  at  the  same 

time  that  the  village  was  in  the  possession 
I  of  the  plaintiffs  under  a  pottah  given  by  the 
defendant's  ancestor  in  payment  of  a  certain 
'  debt,  and  subsequently  the  village  was  mort- 
gaged   10    the    plaintiffs    under  a  bhurna- 
namah ;  that,  according  to  the  terms  of  the 
bhurnanamah,    the    plaintiffs    remained   in 
possession  up  to  the  year  1273  Fuslee;  and 
that  in     1272    Fuslee   the    defendant  took 
,  possession  of  the  village  in  dispute. 

In  the  first  Court,  the  Deputy  Commis- 


Case  No.  1316  of  ;87b. 
SfecM  Appeal /ram  a  decUion  passed  bv  the    «'<>"«',  o^  Hazareebaugh,  in  a  very  carefully 

*  -.  _         *^  •/  /  -•-..  r>rkncirli*ro/i  mrf  nrnrt  Anf   trkiiriH  t  iiat  tlie  GetenCiant 

to  produce  the 
had  attempted 
to  prove  it  by  secondary  evidence  which 
the  first  Court,  for  reasons  given  in  great 
detail  in  the  judgment,  would  not  believe. 
The  first  Court  then  observes  upon  the  facts, 
that  the  plaintiffs  were  admittedly  in  pos- 
session before  the  bhurnanamah  deed,  and 
that  the  defendant  had  it  in  his  power  to 
show,  if  such  was  the  case,  that  that  pos- 
session of  the  plaintiffs  was  under  a  termin- 
able lease,  by  producing  the  plaintiff's  kuboo- 
leut  which  he  failed  to  do;  that,  on  the  con- 


'tj^rmittg  a  decision  of  the  Deputy 
miw'oner  of  Hazareebaugh,  dated  the  / jM 
April  !86g, 

Tekact  Khood  Narain  Singh  (Defendant), 

Appellant, 

versus 

TooUee  Roy  and  others  (Plaintiffs), 
Respondents. 

^Ir,  C.  Piffard  and  Baboo  Ram  Chunder 
Milter  for  Appellant. 


trary,  the  plaintiffs  had  produced  iheir  deed 
iir,  R,  J,  Allan  and  Baboo  Mohesh  Chunder    of  mokurruree  which  was  30  ytars  old,  and 
Chnvdhry  for  Respondents.   •  had  been  followed  admittedly  by  possession ; 


10 


Civil 


THE    nVeEKLY    RKPOKTER, 


Rulings, 


[V 


I 


and  on  the  whole  case  he  was  of  opinion 
that  the  deed  produced  by  the  plaintiffs  was 
genuine. 

On  appeal  to  the  Officiating  Judicial  Com- 
missjoner,  he,  on  the  first  instance,  was  of 
opinion  "that  the  execution  of  the  mo- 
'*  kurruree  pottah  had  been  proved  to  a  certain 
"extent,  but  that,  looking  at  the  case  alto- 
**gether,  and  taking  into  consideration  the 
**  absence  of  all  corroborative  proof,"  he 
considered  that  the  proof  of  execution  was 
not  sufficiently  liable  as  to  warrant  a  de- 
cree in  the  plaintiflfe'  favor.  He,  therefore, 
reversed  the  decision  of  the  first  Court. 

There   was  then   an    application   on    the 
part  of  the  plaintiffs  for  a  review  of  judg- 
ment, which  review  was  admitted,  and  cer- 
tain documents  were  put  in,   namely,   cer- 
tain farkhutees,  as  corroborative  of  the  pot- 
tah.    Both  parties   also  adduced  evidence, 
witnesses  were  examined,  and  the  Officiating 
Judicial  Commissioner,  on  grounds  stated  in  ' 
his  decision,  considered  that  his  former  de- 
cree should  be  reversed,  and  that  the  appeal  i 
of  the  defendant  must  be  dismissed.     He  ' 
has  gone  fully  into  the  case,  and  has  given  i 
his  reasons  for  admitting  the  additional  evi- ' 
dence. 

The  learned  Counsel  for  the  special  ap- 
pellant  has   asked    the   Court   to   treat  this 
case  as  a  regular  appeal.     His  main  objec- 
tion is  that  he  has  been  deprived  of  the  de- 
cision  of   two   Courts  upon  that  portion  of  ! 
the  evidence  which  has  been  adduced  for  i 
the  first  time  in  the  review-stage  in  the  Ap- 
pellate Court,  and  he  objects  that  the  Judi-  ' 
cial  Commissioner  has  allowed  points  to  be  i 
explained  away  in  review.     He  also  candid-  . 
ly   admits   that,  treating    this   as   a  special  j 
appeal,  he  is  not  able  to  say  that  there  is  no  ' 
evidence  in  support  of  the  farkhutees,  al-  ! 
though,  in  his  opinion,  that  evidence  is  not ' 
sufficient. 

On  the  first  objection,  we  think  that  a 
sufficient  answer  may  be  given  in  this  way : 
that  the  first  Court  having  found  the  mokur- 
ruree  to  be  a  genuine  one  without  the  assist- 
ance of  these  farkhutees,  the  special  appel- 
lant cannot  say  that  he  has  been  deprived  of 
any  advantage,  or  has  been  unjustly  treated 
by  the  first  Court  not  considering  these  far- 
khutees. 

On  the  second  point,  we  think  that  it  may 
be  said  that  the  Officiating  Commissioner 
was  wrong  in  allowing  points  to  be  explain- 
ed   away   in    the    review-stage,  but  at  the 


same  time  we  think  that  no  injustice 
been  done  to  the  special  appellant  in  t 
particular  case.  It  appears  that  the  revreij 
was  applied  for  in  January,  and  was  not  ditt 
posed  of  till  April.  There  was,  therefow 
ample  time  for  the  special  appellant  to  ob 
ject  to  this  proceeding;  he  has,  howcva 
not  done  so,  and,  on  the  contrary,  has  iiim 
adduced  evidence  on  review.  Both  parti 
well  knew  what  points  were  to  be  decid 
and  adduced  evidence  on  those  points.  • 

Being,  therefore,  of   opinion    that  no  il 
justice  has  been  done  to  the  special  ap{ 
lant  by  the  procedure  adopted  on  review 
the  Lower  Appellate  Court,  I  do  not  tbii 
it  right  to  treat  this  case  as  a  regular  api 
and   treating   it  as   a  special  appeal,  it 
can  be  no  doubt,  as  admitted  by  the  leanij 
Counsel  for  the  special  appellant,   that 
judgment  of  the  Lower  Court  is  unassaih 
The    appeal   is,   therefore,    dismissed  wi 
costs. 

Paul,  J. — 1  think  it  necessary  in  this 
to  add  a  few  remarks  to  the  judgment  alr» 
given,  and  in  which  1  fully  concur 
real  point  in  issue  between  the  parties  w 
whether  the  mokurruree  pottah  produced 
the  plaintiffs  in  the  first  Court  was  gcnoii 
or  not.  The  first  Court,  after  having  gi 
the  case  a  very  full  consideration,  came 
the  conclusion  that  the  mokurruree  pot 
was  genuine.  That  decision*  was  reve 
in  appeal,  principally  upon  the  ground 
the  genuineness  of  the  mokurruree  P^^' 
should  have  been  exhaustively  proved,  bj 
showing  that  possession  had  been  held  uj 
der  it,  by  the  production  of  the  receipts  an* 
farkhutees  for  the  various  years  dunj 
which  the  pottah  was  held  ;  and  inasmuch 
as  these  farkhutees  were  not  produced,  tte- 
Court  was  of  opinion  that  the  genuincnj^ 
of  the  mokurruree  pottah  was  not  estabnsnw; 
to  its  satisfaction.  It  appears  th?t  in  ^ 
case  the  fact  of  tlie  existence  of  these  la^ 
khutees  was  a  matter  well  known  to  tne 
defendant,  both  from  the  circumstance  oi 
their  having  been  filed  in  the  Act  X.  proceca- 
ings,  and  from  the  petition  file<i  ^^ 
defendant  himself,  in  which  he  sought  W: 
have  these  very  farkhutees  introduced  in^ 
this  case  with  the  file  of  the  Act  X.  cas  • 


The  circumstance  of  their  existence 


having 


thus  been  brought  to  the  notic?  ot  ^.^ 
J  udge,  one  would  have  thought  that,  as 
doubts  as  to  the  genuineness  of  the  "^^  y^^. 
ree  pottah  on  the  ground  of  the  "^"'P  u^gj, 
tion  of  the  farkhutees  could  ^V^^^^^^ 
instantly  removed  by  sending  for  tbc  re 
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which  they  were  filed  and  trying  an  issue 
*co  iheir  genuineness,  the  Judge  would 
re  adopted  ihis  course  of  proceeding  be- 
t  pronouncing  judgment.  It  appears, 
vever,  that  the  Judge  preferred  deciding 
X  case  without  removing  the  doubts  he 
tertained,  as  he  might  have  done  by  a 
ty  $iii\ple  enquiry  and  investigation. 

The  error  into  which  he  thus  fell,  the 
itj  against  whom  the  decree  was  passed 
ideavoured  to  rectify  by  an  application  for 
new.  That  application  was  admitted, 
d  the  case  was  ordered  to  be  heard  two 
mths  after  the  admission  of  the  applica- 
tt  lor  review.  At  the  hearing  on  review, 
ih  parties  came  prepared  with  their  evi- 
nce upon  the  principal  issue  then  before 
^Appellate  Court,  namely,  whether  these 
dhutees  were  genuine  or  not,  and  upon 
b  issue  additional  evidence  was  adduced 
i  bodi  sides.  The  additional  evidence 
tiaced  by  the  plaintifE  satisfied  the  Court 
U  these  farkhatees  were  genuine ;  and 
ping  principally  upon  their  genuineness, 
i  Judicial  Commissioner  reversed  his  for- 

E  decision.  If  the  matter  of  complaint 
forward  by  the  special  appellant  merely 
liuisted  of  the  particulars  I  have  men- 
taed,  hardly  any  objection  could  be  raised 
\  the  decision  of  the  Court  below ;  but 
Itfortanately  varioas  other  matters,  which 
Ipeat  not  altogether  relevant  to  the  case, 
jot  introduced  into  the  judgment  of  the 
i»wer  Appellate  Court,  and  other  points, 
jkcfa  the  Judicial  Commissioner  had  at 
Wt  thought  went  far  to  negative  the  genuine- 
ly of  the  mokurruree  pottah,  were  further 
poved  to  be  explained  by  fresh  evidence, 
^  these  circumstances  have  given  rise  to 
^  JBSt  complaint  of  Mr.  PifEard  which  he 
l»  very  ably  put  forward — ^that  it  would 
t  highly  dangerous  to  allow  parties  on 
^«^  to  explain  away  such  parts  of  a 
•^cnt  'd6  are  obnoxious  to  them  by  the 
Nttction  of  fresh  evidence.  In  this  re- 
^1 1  believe,  every  one  here  fully  concurs ; 
*"  inasmuch  as  it  appears  that  these  far- 
'^es  did  exist  to  the  knowledge  of  the 
ndant,  and  it  was  simply  an  omission 
to  have  gone  into  the  que^ion  whether 
''CTc  genuine  or  not,  I  do  not  think 
*ny  injustice  has  been  committed  in 
^S^ting  and  adjudicating  upon  their 
oneness,  and  in  fact  I  consider  injustice 
yW  have  been  committed  if  such  investi- 
^0  had  not  taken  place.  Therefore, 
"«  admitting  the  correctness  of  the 
"^ttal  lemaiks  made  by  Mr.  Piffard  as  to 

Vol  XV. 


the  impropriety  of  allowing  parties  the 
liberty  to  prop  up  a  failing  case  by  the  pro* 
duction  of  additional  evidence  in  the  appeal 
or  review-stage,  the  present  case  is,  I  think, 
clearly  distinguishable.  In  this  particular 
case,  the  Judicial  Commissioner  was  per- 
fectly right  in  satisfying  his  conscience  in 
the  way  he  has  done  on  a  matter  as  regards 
which  he  was  admittedly  not  satisfied,  and 
in  making  the  enquiry  which  he  has  made 
for  the  purpose  of  removing  the  doubts 
which  he  at  first  entertained,  and  which,  on 
being  removed,  enabled  him  to  give  judg- 
ment in  favour  of  the  plaintiffs.  This  being 
so,  there  is  no  reason  why  this  case  should 
be  heard  as  a  regular  appeal;  and  as  it  is 
admitted  that,  in  special  appeal,  the  judgment 
of  the  Lower  Appellate  Court  is  impregnable, 
this  special  appeal  must  be  dismissed  with 
costs. 


The  6th  January  1871. 

Present : 

The  Hon*ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges* 

Act  VIII.  of  1835— Sale  of  tenure— Incum- 
brances. 

Case  No.  1382  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Chittagong,  dated 
the  22nd  April  i8yo,  reversing  a  decision 
of  the  Moonsiff  of  that  District^  dated  the 
2$th  August  i86g. 

Meer  Jaseemooddeen  (Plaintiff),  Appellant^ 

versus 

Shaikh  Munsoor  All  and  others  (Defendants), 

Respondents, 

Baboo  Debendro  Narain  Bose  for  Appellant. 

Baboo  Okhil  Chunder  Sein  for  Respondents. 

A  sale  under  Act  VIII.  of  1835  does  not  convey  a 
tenure  free  fiom  all  incumbrances,  unless  there  was  a 
stipulation  in  the  documents  by  which  the  tenure  was 
created  providing  for  its  sale  for  arrears  of  rent. 

Mookerjee,  7.— The  plaintiff  brought 
this  suit  for  possession  of  a  certain  piece  of 
land,  on  the  ground  that  it  is  covered  by  his 
howladaree  pottah  dated  1267;  that  the 
land  is  situated  in  talook  Mojid  Mali, 
which  has  been  sold  under  the  (Provisions  of 
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Act  VIII.  of  1835,  and  purchased  by  the 
defendants  who  have  dispossessed  him  from 
this  howla. 

The  defendants,  among  other  pleas,  con- 
tended that  this  pottah  was  a  false  and  fabri- 
cated docament,  and  that  the  plaintiff's  claim 
was  a  false  one ;  that,  the  sale  having  been 
held  under  Act  VIll.  of  1835,  they  acquired 
the  talook  free  from  all  incumbrances,  and 
that,  therefore,  the  plaintiff  has  no  right  to 
recover  possession  of  this  land. 

The  fir^t  Court  gave  a  decree  to  the 
plaintiff,  finding  that  the  pottah  produced 
by  him  was  genuine,  that  it  was  registered, 
that  possession  was  held  under  that  pottah, 
and  that,  the  defendants  having  dispossessed 
him,  the  plaintiff  was  entitled  to  recover. 

On  appeal,  the  Judge,  after  having  requir- 
ed the  appellant,  defendant,  to  produce  the 
pottah  constituting  the  original  tenure  which 
had  been  sold,  takes  up  the  case  on  another 
day  and  says:  *' The  original  talookee 
**  pottah  of  1856  has  been  filed.  It  con- 
"  tains  no  clause  the  effect  of  which  would 
"  be  to  render  such  tenures  as  might  be 
**  created  by  howladaree  poitahsj  such  as 
**  that  relied  on  by  the  plaintiff,  superior  to 
"  the  result  of  a  sale  of  the  talook  for  its 
**  own  arrears."  And  he  considers  that  the 
sale  under  Act  VIII.  of  1835  has  cancelled 
the  pottah,  because  it  was  a  sale  of  the 
tenure  for  its  own  arrears. 

We  find,  however,  that  the  original  talookee 
pottah  has  not  been  filed. 

It  has  been  contended  on  special  appeal 
before  us  that  the  sale  of  this  tenure  under 
Act  VIII.  of  1835  did  not,  under  the  Full 
Bench  Ruling  of  this  Court  reported  in 
7  Weekly  Reporter,  page  260,  confer  upon 
the  purchaser  any  right  to  hold  the  tenure 
free  from  all  incumbrances  imposed  upon 
it  by  the  former  holder;  and  that,  there- 
fore, it  has  not  the  effect  of  rendering  in- 
operative the  pottah  created  by  the  defaulting 
talookdar,  but  that  the  purchaser  is  only 
entitled  to  rent. 

We  find  this  contention  to  be  good.  The 
sale  under  Act  VIII.  of  1835  does  not  con- 
vey to  the  purchaser  the  tenure  free  from 
all  incumbrances,  "  unless  there  was  a  sti- 
''pulation  in  the  documents  by  which  the 
''  tenure  was  created  providing  for  the  sale 
"  of  such  tenure  for  arrears  of  rent."  The 
pottah  of  th^  tenure  sold  has  not  been  filed 
in  this   case,   nor  is   there   any  contention 


that  the  documents  contain  the  stipol 
referred  to  above.    The  only  plea  raised' 
the    defendant    was    that    the    hcnvk 
pottah  set   up   by  the   plaintiff  was   fa 
The   howla   pottah  of  the   plaintiff, 
fore,   if  proved   to  be   genuine,  would 
fall  by  the  operation  of  the  sale  under 
Act.    The  Judge,  being  of  opinion 4bat 
mere  fact  of  the  sale  gets  rid  of  the  teni 
considers  "  that  the  question   of  the 
'Mneness  of  the  pottah   in   question 
"  not  be  gone  into."     As  we  are  of  opii 
that  the  view   taken   by   the  Judge  of 
law  is  not  correct,  the  case  must  go  backi 
him  for  an  adjudication  upon  the  qnes^ 
of  the  pottah.     The  Judge  should  eoqi 
into  the  genuineness  or   otherwise  of 
pottah,  and  decide  the  case  according  toi 
result  of   that  enquiry.     We,  therefore, 
mand  the  case  to  the  Judge  for  a  decis 
on  the  merits  with  reference  to  the  al 
remarks. 

Costs  to  follow  the  final  result. 


The  6th  January  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judga, 

Parties— Benamee  purchasec— Beneficial 

ownership. 

Case  No.  1130  of  1870. 

Special  Appeal  from  a  decision  passed  . 
the  Subordinate  Judge  of  Tipperah,  df^ 
the  2ist  March  iSyOy  reversing  a  deeisH 
of  the  Moonsiff  of  Soodharam,  doled  A 
J  1st  May  i86g. 

Akbur  Ali  (Plaintiff),  Appellant, 
versus 

Mahomed  Faiz  Buksh  and  others  (Defend- 
ants), Respondents. 

Mr.  y.  S.  Rochfort  for  Appellant. 


Baboo  Chunder  Madhub  Ghost  for 


Respondents. 


J 


theti^ 


In  a  suit  by  a  father  ag^ainst  a  son  to  recovcrtae  i««^ 
deeds  of  certain  {property  alleged  to  have  been  P|^| 
chased  by  the  plaintiff  in  the  name  of  the  ^.  ?*^jjg. 
when  the  latter  was  about  2  or  3  years  old,  *''"^/!  ^hi, 
deeds  were  said  to  be  fraudulently  retained  by  ^'**  ,|^ 
the  defendant  did  not  appear,  but  two  other  persons^^ 
alleged  that  they  were  mortgagees  from  the  son 
made  particb. 
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\  Held  that  these  parties  should  not  have  been  allowed 
»  appear  as  defendants,  simply  on  the  allegation  that 
ley  had  lent  money  to  the  son  on  the  security  of  the 
•B^rty. 

rfa  cases  of  benamee  purchase  in  India,  the  criterion 
Ifaeoe&ia]  ownership  is  the  source  from  which  the 
lDchase>money  is  derived. 

I. 

\  Mo&kirjee,  J. — The  present  suit  was  in- 

buted  %  one  Akbar  Ali  originally  against 

pBown  son,  defendant,  Mahomed  Faiz.  to 

kve  it  declared  that  the  property  in  dispute 

*  )!^s  to  him,  and  not  to  the  defendant 

112.    Plaintiff  states  that  he  purchased  the 

>peily  so  far  back  as  1253,  S-  S.,  with  his 

money  in  the  name  of  the  defendant,  his 

when  that  son  was  2  or  3  years  old  ;  that 

liemainedall  along  in  possession,  but  that, 

ring  occasion   to  go  to   Mecca   in  Pous 

f3,  he  left  the  title-deeds  of  the  property 

the  defendant,  and  entrusted  him  with 

management  of  his  affairs ;  that  the  de- 

M^nt,  taking  advantage  of  his  absence,  has 

toomed  the  ownership  of  the  property,  and 

ihsed  to  give  him  back  the  deeds  when  the 

ilimiff  asked  him   so  to  do  on  his  return 

|tm  the   pilgrimage;    that   this   son   had, 

iDreover,  sued  some  ryots  on  this  property 

k  rent  in  his  own  name,  and  that,  when  the 

ihiniiff  intervened,  his  intervention  was  dis- 

Howcd  on  the  objection  of  the  defendant, 

Pfco  got  a  decree  for  rent  on  the  7th  Feb- 

Wj  1868.    Plaintiff,   therefore,    sues    for 

«  confirmation   of   his   right  to   the  pro- 
l«rtv.  . 

j  Mahomed  Faiz,  the  son,  does  not  appear, 
Ntiwo  persons  of  the  name  of  Muddun  and 
jyrab  appeared  as  third  parties,  stating 
'  they  are  mortgagees  of  the  property 
the  son  who,  they  contended,  was  the 
and  beneficial  owner  of  the  property. 
y  further  alleged  that  the  father  and  the 
»  have  coUusively  instituted  this  suit  to 
fcUin  the  required  declaration  in  order  to 
fcfraad  them,  the  creditors  of  the  latter; 
*«i,  lastly,*  they  prayed  that  they  may  be 
We  parties  to  this  suit  imder  Section  73  of 
Iw  Cml  Procedure  Code. 

The  Court  of  first  instance  thereupon 
P^5  ^^^  parties,  and  in  their  presence, 
J«aing  on  the  evidence  that  the  plaintiff  has 
psiaciorily  proved  his  case,  gave  a  decree 
V  i^e  plaintiff. 


I  ^^ainstthis  decree,  there  was  no  appeal 
•■  «he  part  of  Mahomed  Faiz,  but  the 
Wendants  Muddun  Mohun  and  Vvrub 
t«Bnder  only  appealed. 

The  Sabordinate  Judge  remanded  the  case 


br  fresh 


mvestigation,  laying  down  several 


issues   for  the  determination  of  the  Court 
below. 

The  MoonsiflF  has  again  decided  the  case 
in  favor  of  the  plaintiff.  The  Subordinate 
Judge  having  reversed  his  decision,  the 
plaintiff  has  preferred  this  special  ap- 
peal. 

It  is  contended  before  us  for  the  appellant 
that  Muddun  Mohun  and  Vyrub  have  been 
unnecessarily  made  defendants  in  the  cause ; 
that  they  have  no  share  or  interest  in  the 
subject-matter  of  the  suit,  and  are  not  likely 
to  be  affected  by  the  result  thereof ;  that  the 
interest  they  themselves  allege  they  have  in 
the  property  is  of  such  a  remote  and  contin- 
gent nature  that  possibly  they  may  have  no- 
thing to  do  with  the  property  in  dispute. 

We  find  that  these  added  defendants  are 
not  parties  in  possession  of  the  property;  that 
they  are  allowed  to  appear  as  defendants 
simply  on  an  allegation  that  they  have  lent 
money  to  the  son  on  the  security  of  the  pro- 
perty, and  may  have  to  fall  upon  it  in  case 
they  succeed  in  obtaining  a  decree  on  the 
bond  executed  in  their  favor,  and  in  the  event 
of  that  decree  not  being  satisfied  by  their 
debtor.  This  assuredly  is  a  very  remote  in- 
terest in  the  subject-matter  of  the  suit.  We 
do  not  think,  therefore,  that  the  Court  of 
first  instance  has  exercised  a  sound  discre- 
tion in  allowing  such  parties  to  be  added  as 
defendants  in  the  cause,  and  thereby  compli- 
cate the  proceedings  in  this  suir ;  but  as  the 
trial  in  both  the  Courts  has  proceeded  in 
the  presence  of  these  parties  as  the  only  de- 
fendants contesting  the  claim  of  the  plaintiff, 
and  evidence  gone  through  at  great  length, 
we  do  not  think  it  proper  at  this  stage  of 
the  case  to  quash  the  whole  of  the  proceed- 
ings had  in  the  Courts  below. 

On  the  merits  of  the  case,  however,  we 
are  not  at  all  satisfied  with  the  decision  of 
the  Subordinate  Judge.  He  states  in  his 
judgment  that  the  '*  plaintiff,  during  the 
**  minority  of  the  son,  might  have  bought  the 
"property  for  his  son,  or  he  might  have 
"  bought  it  for  himself  in  his  son's  name ; " 
but  the  contention  raised  before  him  by  the 
mortgagee  defendants  was,  that  Mahomed 
Faiz,  the  son,  got  this  property  from  his 
own  sister  by  a  hibbanamah,  and  that  no 
money  was  paid  by  the  father  or  anybody. 
If  the  Subordinate  Judge  was  of  opinion,  and 
there  is  ample  evidence  in  the  record  in- 
cluding the  testimony  of  the  vendor's  hus- 
band to  support  such  a  conclusion,  that 
money  was  actually  paid  by  the  plaintiff,  and 
that  the  property  was   purchased   by  him 
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from  his  daughter  on  payment  of  a  consi- 
deration,  we  cannot  understand  why  this 
issue  should  not  be  decided  in  favor  of  the 
plaintiff. 

The  Subordinate  Judge  likewise  remarks 
that  "  this  point  can  be  best  explained  by 
"  the  kobala  or  hibba  through  which  the 
"  property  was  transferred  by  Mymoona 
*'  Bibee.  This  document  is  not  forthcoming/' 
Now,  the  plaintiff  distinctly  alleged  that,  at 
the  time  of  his  going  to  Mecca,  he  made  over 
all  the  title-deeds  of  the  properly  to  his  son, 
and  had  actually  prayed  that  the  defendants 
might  be  called  on  to  produce  the  docu- 
ments in  Court.  This  allegation,  as  far  as 
we  have  seen,  was  never  traversed  by  the 
defendants,  and  it  is  no  part  of  tlfeir  case 
that  plaintiff  holds  that  document  in  his  pos- 
session. If  the  defendants  have  not  chosen  to 
produce  that  deed  in  Court,  although  basing 
the  title  of  their  mortgagor  on  it,  the  plaint- 
iff  is  not  to  suffer,  but  was  in  a  position  to 
adduce  evidence  to  show  that  it  was,  in  fact, 
a  bill  of  sale  executed  in  bis  favor  for  a 
valuable  consideration. 

In  another  part  of  the  Subordinate 
Judge's  judgment  occurs  the  following  pas- 
sage :  '*  Now,  for  24  years  the  land  was  in 
the  son's  name,  and  it  was  in  his  possession 
likewise  for  years  together  after  he  attained 
his  majority,  and  the  plaintiff,  that  is,  the 
father,  never  made  any  attempt  to  convince 
the  money-lenders  and  neighbours  that  he 
was  the  actual  owner  of  the  property.  He 
stood  by  and-  saw  the  public  deceived  by 
his  son,  and  therefore  he  cannot,  after  nearly 
34  years,  say  that  the  property  does  not 
belong  to  his  son."  Now,  the  Subordinate 
Judge  does  not  find  when  the  son  attained 
his  majority,  and  from  what  year  the  son 
assumed  the  management  of  this  property 
on  his  own  account.  We  find  on  reference 
to  the  record  that  it  is  almost  an  admitted 
fact  that  in  1253,  when  the  property  was 
acquired,  the  son  Mahomed  Faiz  was  2  or  3 
years  of  age ;  he  must,  therefore,  have  been 
a  major  not  until  1268  or  1269.  The  father 
went  to  Mecca  in  1273,  and  the  mortgage  is 
dated  1274. 

The  first  Court  has  distinctly  found  that 
the  father  has  all  along  been  in  possession  of 
this  land  from  the  date  of  the  purchase.  If 
the  Subordinate  Judge  was  of  a  different 
opinion  as  to  this  point  of  possession,  it  was 
incumbent  on  him  to  find  when  that  posses- 
sion commenced  and  the  nature  of  such 
possession ;  Jor  assuredly  during  the  son's 
minority  the  plaintiff  was  in  possession,  and 


it  remained  to  be  seen  when  the  possessii 
of  the  father  ceased,   and  that  of  the 
began.     Moreover,  we  do  not  clearly  undi 
stand  what  the  Subordinate  Judge  means 
the  remark  that  "  the  father  never  made 
attempt  to  convince  the  money-lenders, 
that  he  was  the  actual  owner  of  the 
perty."     The  Subordinate  Judge  cduld 
have  been  unaware  that  benamee  parchs 
in  the  names  of  children  are  always  made 
India,  and  are  in  conformity  to  the 
usage  and  custom,  of  the  country  prevailii 
among   Hindoos   as  well   as  Mahomei 
The  criterion  in  cases  of  benamee  pure! 
in  India  is,  as  held  by  the  Lords  of  the  Pi 
Council   in   Gossain   versus  Gossain,  in 
Moore's  Indian  Appeals,*  to  see  from 
source  the  money  required  for  the  purcl 
came.     If  a  father  has  thought  fit,  follow 
the  custom  of  the  country,  to  make  such 
purchase  in  the  name  of  his  infant  son, 
do  not  know  what  measures,  if  any,  he  is 
resort  to,  to  convince  money-lenders  thai 
the  father,  was  the  owner  of  the  propel 
The  presumption  in  these  cases,  especis 
where  the  son  was  an  infant  of  2  or  3 
of  age  at  the  time  of  the  purchase,  and  thi 
IS  no  suggestion  that  he  had  any  sepj 
funds  of  his  own,  is  always  in  favor  of  tl 
father ;  and  it  is  on  the  defendant  to  r< 
that   presumption,   and  show,  according 
his  allegation  in  this  case,  that  the  acqaisiti 
of  the   property  was  not  by* purchase, 
by  a  gift  to  the  defendant  Faiz  by  his  su 
Mymoona  Bibee,  and  therefore  an  acqi 
tion  of  the  son. 

As  regards  the  last  remark  of  the  Sal 
dinale  Judge  that  "  the  plaintiff  stood 
and  saw  the  public  deceived  by  his  son," 
pleader  for  the  respondent  admitted  bef< 
us  that  there  is  no  evidence  in  the  record 
support  such  a  finding.  We  also  find,  on  _ 
reference  to  the  evidence  in  the  case,  that  not] 
only  is  that  finding  wholly  unsu'^ported  bj^ 
evidence,  but  the  contrary  appears  to  be  Um^ 
case,  namely,  that  the  mortgages  to  the  de^ 
fendants  were  executed  at  a  time  the  plaintiff 
was  absent  on  a  pilgrimage  to  Mecca. 

We  are,  therefore,  of  opinion  that  the  dc-l 
cision  of  the  Subordinate  Judge  ought  to  be; 
reversed,  and  the  case  sent  back  to  him  to! 
pass  a  fresh  decision,  keeping  in  view  the  lair 
and  tests  by  which  cases  of  this  nature  are 
to  be  governed,  and  with  reference  to  the  re- 
marks made  above.  Costs  to  abide  the  final 
result. 

Jackson,  y, — 1  quite  concur. 


•  4  W.  R.,  P.  C,  p.  46. 
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The  6th  January  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Cbonder  Mookerjee,  Judges. 

LBouunee  tnwsactioiia — Bona  fides — Eyidence. 

Case  No.  265  of  1870. 

iegular  Appeal,  being  Appeals  Nos,  67 j 
a»d  6j4  of  i86g  of  the  Court  of  the 
Additional  Subordinate  Judge  of  Dacca, 
daJed  thi  jist  March  i8yi,  against  the 
decision  of  the  isudder  Moonsiff  of  that 
District,  dated  the  27th  August  i86g, 
transferred  to  this  Court  for  determina- 
tion after  the  remand  of  the  case  on  the 
J 2th  December  i8jo,  upon  the  hearing  of 
the  special  Appeal  No,  I2j6  of  i8jo, 

Bhoobun  Chunder  Barral  and  others 
(Defendants),  Appellants, 

versus 

^    Sreemuttee  Nagoree  Dassia  (Plaintiff), 

Respondent, 

Baboos  Hem  Chunder  Banerjee  and  Luleet 
thunder  ^ein  for  Appellants. 

Baboos  Gopal  Lall  Milter  and  Huree  Mohun 
Chuckerbutlv  for  Respondent 

l^egistration  of  a  deed  does  not  affect  the  question  of 

"«  fid€i,  oor  it  a  conveyance  to  be  considered  bond 

\  simply  because  there  is  proof  of  its  execution,  and 

:  Statement  that  money  was  on  the  occasion  actually 

by  the  vendee  into  the  hands  of  the  vendor  in  the 

iace  of  witnesses  unacquainted  with  the  circumstan- 

of  tke  parties  and  the  relation  they  bear  to  each 

r;  bat  ia  coming  to  a  conclusion,  the  circumstances 

probabilities  are  to  be  carefully  con«iidered  and 

**<'»  ^-  g-i  the  object  for  the  purchase,  whether  the 

.^''diase^nioney  really  belonged  to  the  purchasers,  and 

.J^J«*l>«r possession  was  taken  after  purchase,  and,  if  not, 

possession  was  not  taken. 


■  Mookerjee,  y. — The  present  suit  is  insti- 
^•ed  by  the  plaintiff,  Nagoree,  widow  of  one 
Hemy  Churn,  to  have  it  declared  that  the 
pnjpcrty  attached  by  her  in  execution  of 
fcer  decree  is  the  property  of  her  judgment- 
debtors;  that  the  sales  were  fictitious  and 
•nominal;  and  that  the  judgment-debtors  are 
•till  the  parties  beneficially  interested  in  it, 
•ad  are  still  in  possession  of  it.  The  de- 
fence raised  by  the  purchasers,  defendants, 
»c  that  the  purchases  were  bond  fide,  and 
ft«  they  are  in  possession  of  the  shares 
purchased  by  them. 

It  apDcars  that  Nemy  Chum,  the  proprie- 
'or  of  this  property,  had  two  wives ;  by  one 


wife  he  had  4  sons,  Bindabun,  Radhanath, 
Judoonaih  and  Juggernath,  and  the  other 
wife  is  the  respondent.  Radhanath  and 
Judoonath  have  both  died  leaving  Oma  Tara 
and  Russomonjoree  as  their  widows. 

On  the  13th  of  June  1855,  the  plaintiff 
obtained  a  decree  for  maintenance  against 
the  sons  of  her  co-wife,  who  denied  she  was 
entitled  to  any,  on  various  grounds — un- 
chastity  and  the  like.  It  does  not  appear 
whether  this  decree  is  still  satisfied  or  not, 
but  the  plaintiff  was  obliged  again  to  sue  the 
defendant  for  maintenance  in  1868,  when 
she  obtained  a  fresh  decree  on  the  15th 
August  1868. 

Thi  present  suit  arises  from  the  proceed- 
ings had  in  execution  of  this  last  decree. 
When  the  plaintiff  executed  this  decree,  the 
purchasers,  defendants,  set  up  the  plea 
under  Section  246  to  the  effect  that  the 
property  belongs  to  them,  and  cannot  be 
sold  for  the  debt  of  their  vendors.  The 
defendant  Bhoobun  Burral  set  up  a  purchase 
from  his  cousin  Juggernath  of  his  4.anna8 
share  in  the  family  dwelling-house.  The 
defendant  Heera  Lall,  the  brother  of  Oma 
Tara,  pleaded  that  he  purchased  the  share 
of  his  sister  and  that  of  his  brother-in-law 
Bindabun  for  200  rupees  each,  though  in 
different  years.  Lastly,  the  defendant  Ma- 
dhub,  who  is  the  father-in-law  of  Jugger- 
nath, states  that  one  Gungabishen  Dass  held 
a  decree  against  the  said  Juggernath  and 
Russomonjoree,  the  widow  of  his  brother 
Judoonaih  ;  that  Gungabishen  sold  this  de- 
cree to  him  ;  that  in  execution  of  that  de- 
cree, he,  Madhub,  purchased  the  share  of 
Judoonath  in  1864,  and  had  since  been  in 
possession  of  the  same. 

The  plaintiff  has  examined  several  witness- 
es, relatives  and  next-door  neighbours  of  the 
parties,  who  depose  to  the  effect  that  the  sales 
are  collusive  and  benamee,  made  in  the  name 
of  near  relations  of  each  of  the  judgment-debt- 
ors ;  that  the  judgment-debtors  are  still  in  pos- 
session  of  their  respective  shares  as  before  ; 
that  the  decree  having  been  fraudulently  ob- 
tained by  Gungabishen,  the  brother-in-law  of 
Juggernath,  on  the  confession  of  Juggernath, 
and  ex  parte  as  against  Russomonjoree,  he,' 
Gungabishen,  sold  the  same  to  Juggernath*s 
father-in-law,  the  defendant  Madhub  Chun- 
der, who  executed  the  same  and  became  him- 
self the  purchaser  at  the  sale  ;  that  this  pur- 
chaser never  took  possession,  but  that  the 
four  shareholders  are  in  the  beneficial  en- 
joyment of  the  property  on  their  own  account, 
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and  that  all  these  transactions  are  fraudulent 
and  collusive.  The  first  Court,  believing  the 
statement  of  these  witnesses,  and  finding  that 
the  original  judgment-debtors  are  still  in  pos- 
session of  their  shares  in  the  dwelling-house, 
and  disbelieving  the  story  set  up  by  one 
of  the  purchasers  that  he  was  in  possession  by 
receipt  of  rent  from  his  relative  as  per  a 
kubooleut  executed  in  his  favor,  gave  a  de- 
cree in  favor  of  plaintiff. 

In  appeal  it  is  contended  before  us  by  the 
defendants,  private  purchasers  from  the  judg- 
ment-debtors, that  they  have  proved  their 
purchase  of  the  property  in  question  by  their 
witnesses;  that  the  witnesses  prove  that 
consideration  actually  passed  ;  and  that,  al- 
though the  judgment-debtors  are  all  allowed 
to  remain  in  possession  of  the  house,  they 
are  allowed  so  to  remain  as  they  are  near 
relatives  whom  persons,  especially  Hindoos, 
would  not  be  disposed  to  evict. 

We  find  on  referring  to  the  record  that 
the  purchasers  are  all  near  relatives  of  the 
judgment-debtors  ;  that  each  of  them  has 
purchased  an  undivided  share  of  a  annas  be- 
longing to  his  own  relative  in  this  family- 
house  for  a  sum  of  200  rupees;  that  none  of 
them  has  ever  been  in  possession  of  the 
shares  purchased,  though  the  purchases  were 
made  so  far  back  as  1862,  1863,  and  1864; 
that  though  two  kubooleuts  are  produced  to 
show  that  the  judgment-debtors  were  allowed 
to  remain  in  possession  as  tenants,  and  there- 
fore that  the  object  of  the  purchase  was  to  get 
a  fair  return  of  the  outlay  in  the  shape  of  rent, 
yet  no  rent  has  ever  been  demanded,  much 
less  paid.  The  other  two  purchasers  give 
no  reason  whv  they  purchased  undivided 
shares  of  a  family  dwelling-house,  and  why, 
notwithstanding  their  purchase,  no  possession 
has  been  ever  attempted  to  be  taken. 

The  auction-purchaser,  Madhub  Chunder, 
examines  no  witnesses  and  gives  no  proof  of 
the  bona  fides  of  his  purchase-  He  is  ad- 
mittedly the  father-in-law  of  the  judgment- 
debtor,  Juggernath,  and  though  he  purchas- 
ed the  decree  from  the  brother-in-law  of  the 
said  Juggernath,  who  was  the  original  holder 
of  it  for  value,  and  though  he  took  the 
trouble  and  incurred  the  expense  of  execut- 
ing that  decree  against  his  own  son-in-law,  and 
purchasing  in  execution  in  1864  the  right 
and  title  of  Russomonjoree,  Juggernath's 
share  as  alleged  having  been  sold  by  him 
to  Bhoobuu  before,  yet  we  find  that  he 
does  neither  take  actual  possession,  nor  seek 
to  derive  an)^  benefit  from  his  purchase. 
This  Russomonjoree  is  no  friend  of  Madhub, 


and  there  is,  therefore,  an  utter  absence 
any  explanation  for  forbearance  except 
the  theory  propounded  by  the  plaintiff,  t! 
all  these  transactions  of  decree,   purch: 
and  sale  having  been   made   by   and 
the    money  of  Juggernath,  he,  Juggem: 
remained  in  the  beneficial  enjoyment 
possession  of  the  same  as  before,  un^er 
new  title  acquired  in  the  name  of  Madhi 
Chunder. 

It  is  next  contended  by  the  pleaders 
behalf  of  the  appellant  that  there  is 
proof  on  the  part  of  the  plaintiff  that  t] 
money  was  the  money  of  the  judgmei 
debtors ;  but  there  is  proof  that  the  bills 
sale  were  executed  and  registered,  and 
witnesses  speak  of  considerations  havii 
actually  passed.  The  Lower  Court 
examined  the  witnesses  disbelieved  their  u 
timony  for  reasons  which  appear  to  us 
be  correct  and  proper.  Many  of  these 
nesses  are  unacquainted  with  the  relaiii 
ship  between  the  vendor  and  the  vend< 
and  appear  from  their  own  statement  to 
wholly  ignorant  as  to  who  is  in  possi 
of  the  premises  after  the  sale.  Others 
near  relatives  and  dependants  of  the  vend< 
who  state  that  the  purchasers  are  in  pos 
sion  by  receipt  of  rent  from  the  judgment^ 
debtors  having  taken  kubooleuts  from  thei 
The  pleader  for  the  appellant,  however,  dij 
not  think  it  proper  to  make  any  allusion 
rent  having  been  either  paid  by,  or  intends 
to  be  received  from,  the  judgment-debtoi 
the  argument  being  confined  to  the  simpM 
fact  that,  being  relatives,  the  purchaser  coalij 
neither  evict  them  nor  demand  rent.  Wl 
find,  however,  that  beyond  the  two  kubocK, 
leuis  from  two  of  the  judgment-debtors,  thcrel 
is  not  a  particle  of  evidence  to  show  that 
any  rent  has  ever  been  demanded,  much  less 
received. 

Registration  of  the  deeds  does  no^affectthe 
question  of  bona  fides ^  for  even  in  undoabt*  ; 
ed  cases  of  fraudulent  and  colorable  trans* 
actions,  parties  would  resort  to  registration 
for  the  object  of  creating  a  belief  that  the 
transactions   are    honest   and   above   board,  j 
A   conveyance    is   not   to   be   considered  a  j 
bond-fide  one,  simply  because  there  is  proof  \ 
of  the  execution  of  the  deed,  and  some  state*  | 
ment  that  money  was  on  the  occasion  ac-  1 
tually  paid  by  the  vendee  into  the  hands  of 
the  vendor  in  the  presence  of  witnesses,  who 
are  unacquainted  with  the  circumstances  of 
the   parlies   and  the  relation  they  bear  to 
each  other ;  but  in  coming  to  a  conclusion 
as  to  whether  a    purchase    is   honest  and 
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\pHd  fidt,  the  circumstances  and  probabili- 
ies  are  to  be  carefully  considered  and  weigh- 
ed. Il  sboald  be  seen  what  could  have 
leen  the  object  for  the  purchase  by  the 
nendees,  whether  the  purchase- money 
ifisJly  J>eIooged  to  the  purchasers,  or  was 
be  money  of  the  vendors  themselves  paid 


vendors  themselves ;  and  that  the  judgment- 
debtors  are  the  parties  beneficially  interested 
in  the  purchase  ostensibly  made  in  the 
names  of  their  relatives.  We,  therefore, 
uphold  the  decision  of  the  first  Court,  and 
dismiss  the  appeal  with  all  costs. 

Jacksotty  y. — I  also  think  that  the  appeal 


Rto  the  purchaser's  hands  to  be  repaid  to  j  should  be  dismissed  on  the  grounds  stated 
lic\endor  before  the  attesting  witnesses—  .^y  ^y  learned  colleague, 
ibether  possession  was  taken  by  the  pur- 
^sexs  after  the  purchase,  or  what  explana- 
}m,  if  any,  is  given  for  not  taking  posses- 


loo  of  properties  for  which  it  is  alleged 
^able  consideration  has  been  paid.  Here, 
il  this  case,  besides  the  near  relationship 
If  (be  parties,  the  absence  of  any  satisfac- 
0iy  explanation  as  to  why  possession  was 
ppt  taken,  notwithstanding  that  the  pur- 
llases  were  made  6  or  7  years  ago,  the  pur- 
^laser  baying  an  undivided  one-fourth  share, 

f  exact  share  of  each  of  their  own  rela- 
s  who  are  proved  to  have  been  in  debt 
the  time  there  are  many  other  badges  j 
■  fraud  which  throw  the  greatest  suspicion  | 
jUi  the  bona  fides  of  the  purchases  made  by  , 
^  defendant  No  evidence  has  been  adduc- 1 
|U  to  show  that  the  money  belonged  to  the 
hasers;  that  they  had  any  object  in 
purchases ;  that  any  of  them  got  actual 
ssloQ  or  ever  demanded  rent  or  receiv- 
ed it;  the  purchasers  themselves  do  not 
l^tne  forward  to  speak  to  the  honesty  of 
l^ir  purchase  :  they  merely  content  them- 
jldvcs  by*examining  some  witnesses  who 
!*rt  either  strangers  to  the  family,  and  had 
Wtt  only  called  on  to  witness  the  execution 
wthe  deed  or  are  dependants  of  the  vendors, 
*ho  speak  in  such  a  vague  and  general  way 
*•  to  the  passing  of  the  consideration  that 
**  ire  unable  to  place  any  credence  on  their 
Oniony.  On  the  whole  circumstances  of 
"^  case,  we  come  to  the  conclusion  that 
^  purchases  are  not  true  and  honest ;  that 
the  consideration-money  which  the  witnesses 
''peak  of,  if  ever  it  passed,  belonged  to  the 


The  6th  January  1871. 

Present  : 

The  Hon'ble  £.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Sale  for  arrears  of  rent— Notice— Jurisdiction 
—Section  13,  Act  VIII.  (B.  C.)  of  z86s 

Case  No.  1365  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Chittagong, 
dated  the  igth  April  iSjOy  reversing  a 
decision  of  the  Moonsiff  of  Satkaniah^ 
dated  the  lytk  November  i86g. 

Nugendro  Chunder  Ghose  and  another  (two 
of  the  Defendants),  Appellants, 

versus 

Musruff  Bibee  (Plaintiff),  Rtspondint, 

Baboo  Nil  Madhub  Sein  for  Appellants. 

Baboo  Banee  Madhub  Dutt  for  Respondent. 

The  fact  of  no  notice  having*  been  served  in  the  ino- 
fussil  is  sufficient  ground  for  setting  aside  a  sale  for 
arrears  of  rent. 

An  appeal  to  the  Collector  is  not  necessary  as  a  con- 
dition precedent  to  a  suit  in  the  Civil  Court  under  Sec- 
tion 13,  Act  VIII.  (B.  C.)  of  1865. 

Mookerjee,  J. — The  point  urged  in  this 
special  appeal  is  that  the  Judge  was  wrong 
in  not  trying  the  question  whether  the  rent 
had  been  paid  by  the  plaintiff  as  alleged  by 
him,  and  that  no  suit  lies  in  the  Civil  Court 
under  Section  13,  Act  VIII.  of  1865,  B.  C, 
when  there  was  no  appeal  to  the  Collector 
on  the  ground  of  irregularity. 

As  regards  the  first  point,  we  find  that 
there  were  two  objections  raised  by  the 
plaintiff  before  the  Courts  bel«w ;  first,  that 
no  notice  had  been  published,  as  required  by 
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law,  in  the  mofussil ;  and,  secondly,  that  he 
paid  rent  for  the  period  for  the  arrears  of 
which  the  sale  had  taken  place.  If,  as  the 
Judge  finds,  there  is  reason  to  believe  that 
no  notice  had  been  issued  in  the  mofussil, 
that  ground  was  of  itself  sufficient  to  set 
aside  the  sale. 

As  regards  the  question  under  Section 
13,  Aa  VIII.  of  1865,  B.C.,  we  find  that 
the  law  does  not  lay  down  that  the  plaintiff 
must  appeal  to  the  Collector,  and  that  this 
step  by  the  plaintiff  is  a  condition  precedent 
to  his  having  recourse  to  the  Civil  Court  for 
his  redress.  An  appeal  has  been  provided  by 
law  in  order  that  parties  injured  may  resort 
to  it  for  invalidating  the  sale;  but  it  certain- 
ly does  not  say  that  the  parties  cannot  come 
to  the  Civil  Court  to  set  aside  the  sale,  un- 
less there  was  previously  an  appeal  to  the 
Revenue  Authorities.  We  think  the  Judge 
is  right  in  setting  aside  the  sale,  as  having 
been  held  without  any  service  of  notice  in 
the  mofussil  as  required  by  law,  and  we  see 
no  reason  to  interfere  with  his  decision. 

The  appeal  is  dismissed  with  costs. 


The  6th  January  1871. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges, 

Objections— Section  348,  Act  VIII.  of 

X859. 

Case  No.  1588  of  1870. 

Special  Appeal  from  a  decision  passed 
by  the  Subordinate  Judge  of  Hooghly, 
dated  the  20th  June  1870,  reversing  a 
decision  of  the  Moomiff  of  Serampore, 
dated  the  30th  March  i8yo. 

Thakoor  Dass  Goshamee  and  others 
(Defendants),  Appellants, 

versus 

Gopee  Kristo  Goshamee  (Plaintiff), 
Respondent, 

Baboos  Hem  Chunder  Banerjee  and  Bama 
Churn  Banerjee  for  Appellants. 

Baboos  Obhoy  Churn  Bose  and  Mohendro 
Lall  Mitter  for  Respondent. 

Objections  under  Section  348,  Act  VIII.  of  ^^^M^ay 
be  urffed  at  any  time  in  the  course  of  bearq|^'^  ^^ 
appeal.  ^  '^ 


Mitter,  J, — We  think  that  the  Lower  Ap- 
pellate Court  was  wrong  in  refusing  to  ea«^ 
tertain  the  objections  urged  by  the  speciy^ 
appellants  under  the  provisions  of  Secti 
348.  The  law  says  that  such  objections 
be  urged  at  any  time  in  the  course  of 
hearing,  and  the  special  appellants 
therefore,  entitled  to  bring  them  iorwaid 
before  the  case  was  closed  on  their  side. 


We,   therefore,  remand  this   case  to 
Lower   Appellate   Court  to  try  it  de  kov€^ 
after   hearing  all  the    objections  urged 
the  special  appellants   under   Section  346 

The  costs  will  abide  the  ultimate  result* 


The  6th  January  1871. 
Present : 

The  Hon'ble  £.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Jurisdiction— Zemindar— Ijardar. 

Case  No.  1372  of  1870  under  Ad  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  kf^ 
the  Officiating  Jud^e  of  Afymensingi^ 
dated  the  2ph  April  iSjo,  reversing  4 
decision  of  the  Deputy  Collector  of  ihd 
District^  dated  the  joth  December  i86g, 

Mussamut  Gobind  Monee  and  others  (Plaiat- 

ifiFs),  Appellants, 

versus 

Rajendro  Kishore  Chowdhry  and  others 
(Defendants),  Respondents, 

Baboo  Sreenath  Banerjee  for  Appellants. 

Baboos  Sreenath  Dass  and  Bhugobutty 
Churn  Ghose  for  Respondents. 

A  suit  on  the  crround  of  illesral  ejectment  e£Fected  by 
the  zemindar  or  oy  a  servant  actine  under  him  cannc^ 
be  brought  under  Act  X.  of  1859,  when  the  defendant  ii 
the  ijardar  entitled  to  the  rents. 

Jackson,  J, — We  think  this  case  must  be 
remanded  to  the  Judge  for  re-trial.  The 
plaintiff,  alleging  himself  to  be  a  tenant  of 
a  certain  plot  of  land,  has  brought  this  suit 
against  the^^fendant,  who,  the  plaintiff 
allege&^»ft^e  ijardar  of  the  village,  and  Is 
^  to  receive  rent  for  the  land,  and  who 
[fas  illegally  ejected  him  from  his  jote. 

The  first  Court,  viz,,  the  Deputy  Collector, 
after  investigation  on  the  spot,  has  decided 
that  the  defendant  was  the  ijardar  of  ihc 
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nllage,  and  that  he  had  dispossessed  the 
plaintiff  from  this  piece  of  land.  The  Judge, 
^  appeal,  refers  the  plaintiff  to  a  civil  suit, 
lad  holds  that  the  Revenue  Court  has  no 
prisdiction.  He  says  that  "  the  alleged  act 
M  dispossession  is  not  staled  to  have  been 
^done,  either  bj  the  order  of  the  zemindar 
for  o»:  a  servant  acting  under  him."  This  is 
m^  true :  if  it  had  been  done  by  the  zemin- 
Itr  or  by  a  servant  acting  under  him,  the 
|ase  could  not  have  come  under  Act  X.  of 
|859,  while  the  defendant  was  the  ijaradar 
^tled  to  the  rents. 

!  The  Judge  goes  on  to  say  :  **  Moreover, 
t  ibc  defendant  in  his  written  statement  does 
^not  seem  to  claim  any  right  as  a  farmer, 
^but  alleges  that  he  received  the  small  por- 
•lion  of  ground  in  dispute  from  the  zemin- 
*dars  goraashta  as  a  ryot. 

/*Underihe  circumstances  of  the  case,  it 
teems  to  me  that  the  plaintiff  had 'no  locus 
i/ffA// against  the  defendant  in  the  Revenue 
f  ^^'irt,  and  that  his  proper  course  would 
f  have  been  lo^sue  the  defendant  as  a  tres- 
is P«ser  in  the  Civil  Court." 

:  The  Judge  cannot  decide  this  case  upon 
w  mere  allegation  of  the  defendant.  It 
J^y  t>e  that  the  defendant  denies  that,  at  the 
^«  be  dispossessed  the  plaintiff,  he  was 
«  »iaradar,  but  then  this  comes  to  be  a 
jjucstion  for  decision  ;  the  plaintiff  states 
N  ibe  d^endant  was  the  ijaradar,  and  the 
wfeudani  states  that  he  was  not ;  and  until 
point  is  decided,  the  case  cannot  be 
*n  out  of  the  Revenue  Court.  It  may 
»^at  upon  the  trial  the  plaintiff  will  be 
''« lo  prove  that  the  defendant  was  at  the 
ibe  ijaradar.  If  so,  the  suit  was  very 
^tly  brought  in  the  Revenue  Court. 

The  Judge  has  not  In  any  way  decided  any 
%'e  fact  connected  with  the  case.  The 
Hgc  must  go  into  the  facts  of  the  case,  and 

"P'y  tbe  law  to  the  facts  he  finds. 


Costs  will   abide  the   final  result  of  the 
\  case. 


The  6th  January  1871* 

Present : 

The  Ilon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges, 

Benamee  sale—Bona  fides. 

Case  No.  1605  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  East  Burd- 
ivan^  dated  the  jM  May  i8yo,  revers- 
ing a  decision  of  the  Moonsiff  0/  Ky- 
tee,  dated  the  26th  November  i86(j. 

Shaikh  Golam  Russool  (Plaintiff), 
Appellant, 

versus 

Shaikh  Abdool  Ruheem  and  others  (Defend- 
ants), Respondents, 

Baboos  Sreenath  Doss  and  Afohinee  Mohun 
Roy  for  Appellant. 

,Mr,  R,  T.  Allah  for  Respondents. 

Where  property  is  bought  from  a  wife  as  the  osten- 
sible owner,  the  husband  consenting-  to  the  sale  and  the 
transaction  is  bond  fide  on  the  part  of  the  purchaser 
for  a  consideration,  the  purchase  is  a  good  one,  even  if 
the  property  is  not  the  wife's,  but  the  husband's. 

Glover,  J. — The  facts  of  this  case  are  lo 
be  found  in  the  judgment  of  the  Lower  Ap- 
pellate Court  in  special  appeal  No.  1562. 
In  this  case,  the  plaintiff  bought  a  one-third 
share  of  a  certain  tank  ostensibly  owned 
by  Izzutunnissa,  the  name  of  Irshad  Ali, 
her  husband,  being  added  to  the  deed  of 
sale  as  one  of  the  subscribing  witnesses. 
A  party  who  had  a  decree  against  the  hus- 
band look  out  execution,  and  attached  this 
one-third  share  of  the  tank.  The  plaintiff 
then  made  a  claim  under  his  purchase,  but 
his  objections  were  rejected,  and  therefore  he 
brings  this  suit  to  establish  his  right  in  the 
property.  The  Judge  has  decided  the  case 
in  connection  with  the  case  above  mentioned, 
simply  on  the  ground  that  the  "  hibbah-bel- 
ewuz"  granted  by  the  husband  to  the  wife 
was  a  collusive  transaction  in  fraud  of 
creditors.  But  he  has  not  gone  into  the 
question  as  to  whether  the  plaintiff  in  this 
suit  bought  the  properly  from  the  .wife 
with  the  consent  of  the  hushed  in  good 
faub  and  without  collusion.    If  he  bought 
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from  the  Oitensible  owner  Izzuiunnissa,  if 
the  husband  consented  to  the  sale,  and  if 
the  transaction  was  bond  fide  on  the  part  of 
the  plaintiff  for  consideration,  the  purchase 
would  be  a  good  one,  even  if  the  property 
were  not  the  wife's,  but  the  husband's,  and 
would  not  depend,  as  the  Subordinate  Judge 
has  supposed,  upon  the  validity  or  other- 
wise of  the  hibbah-bel-ewuz. 

The  case  must,  therefore,  be  remanded 
for  a  fresh  trial.  Costs  to  follow  the  re- 
sult. 


The  9th  January  1871.      • 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges, 

Rent-suit  by  sharer— Pleas. 

Case  No.  1442  of  1870  under  Ad  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Nuddea,  dated 
the  20th  July  18/0,  reversing  a  decision 
of  the  Deputy  ColUitor  of  that  District, 
dated  the  jist  March  rS6g, 

Brijo  Lall  Roy  (Plaintiff),  Appellant, 

versus 

Shama  Cham  Bhutt  and  another  (Defend- 
ants), Respondents, 

Baboos  Romesh  Chunder  Mitter,  Grish  Chun- 
der  Mookerjec,  and  Rash  Beharce  (Jhose 
for  Appellant. 

Baboos  Sreenath  Doss  and  Motee  Lall 
Mookerjee  for  Respondents. 

In  a  suit  by  a  dur*putncedar  for  rents  for  a  portion  of 
an  estate,  where  the  defendant  abandoned  in  the  first 
CoMrt  the  plea  that  plaintiff  could  not  sue  separately 
from  his  co-sharer : 

Held  that  the  plea  could  not  be  entertained  in  the 
I^wer  Appellate  Court. 

Ainslie,  J, — In  this  suit  the  plaintiff 
claims  rent  of  certain  lands  situated  in  four 
villages.  It  is  stated  that  six  villages  were 
granted  in  putnee  to  one  Kakhal  Doss  Ba- 
iter jee,  and  that  in  these  six  villages  the 


defendant  held  lands  at  an  annual  rent 
Rupees  1,342. 

Rakhal  Doss  Banerjee  sub-let  the  village 
in  dur-putnee,  4  to  the  plaintiff  and  2  to 
Judoonaih  Chaiterjee.     In   a   written  stJ 
ment  in  a  former  suit,  the  defendant  st^ 
the  amount  payable  on  account  of  i\\t 
two  villages,  and  also  in  this  suit  at  the 
of  settling  the  issues,  that  amount,  viz., 
pees  293-3,  was  admitted  before  the  Dcpi 
Collector.    The  plaintiff  claims  the  diffei 
between  the  total  rent  of  Rupees  1,343 
the  rent  of  the  land  in  those  two  villages. 

The  Deputy  Collector  has  held  that 
rent  payable  10  the  plaintiff   is  suffici 
determined  by  the  defendant's  own  ad 
sions.     He  has  also  adjudicated  on  the 
of  non-occupation  set  up  by  the  defend 
and  deducting  the  amount  paid  as  admi 
by  the  plaintiff,  he  has  given  a  decree 
the  balance,  with  an  order  for  ejectment 
failure  to  pay  the  amount  decreed  within 
days. 

The   defendant   appealed    to  the  Ju 
who  has  dismissed  the  suit  without 
into  the   merits,   on   the    ground    that 
plaint  fails  to  disclose  a  title  in  the  pUi 
to   sue   separately  from  Judoonaih  Chatl 
jee,  and  says  :  "  The  grounds  of  the  cl' 
'*  arc    so    utterly    inadmissible,    that,  c 
*'  though    the   defendant  ha^  gone   far 
*'  admitting   the   claim   (though  not  so 
"  to   enable   the   Court    to    pronounce 
"  decision  on  the  merits),  the  whole  of 
"  costs  must  fall  on  the  plaintiff." 

In  special  appeal,  it  is  contended  that 
defendant  never  pleaded  that  the  ^^^^\^ 
the  six   mouzahs  constituted   an  indivisn( 
tenure,  and  that  there  was  no  issue  ^ 
plaintiff's   right   of   separate   suit,  and  t 
defendant   pleaded   payment  of    a   poitj 
of  the  claim  to  the  plaintiff.     (i«  ^^^ 
hand,  we  have  been  referred  to  cases 
ported  at  page  109,  Volume  X  ,  Weekly 
porter:  page  30,  Xll.  Weekly  Reporter; 
page  469,  Xlll.  Weekly  Reporter.  j 

In  the  first  case  Mr.  Justice  Phear,  «h« 
holding  that  a  kubooleut  given  to  a  moiw 
!  could  not,  after  her  death,  be  treated  as|«J 
'  separate   kubooleuts   in   favor   of   h^j  \^ 
j  daughters  for  their  respective  shares  ^ .  .  j 
mother's   estate,   remarks  that  the  ^"^J.^ 
contract  might  probably  have  been  ^'a 
by  a  subsequent  parol  'agreement  so  a  j 
give    each    daughter    a    separate  ngo 
suit. 
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s  In  the  second  case  Mr.  Justice  Macpher- 

lon,  in  commenting  on  the  judgment  of  the 

U>wer  Appellate   Court,   which  held  that  a 

r  and  undisputed  definition  of  shares  was 

flicient  to  warrant  separate  suits,  observes 

the  plaintifT  can  prove  that  the  defendants 

sve  heretofore  recognized  him  as  being  the 

rieforof  a  particular  share,  and  have  paid 

separately  a   certain  proportion  of  the 

:nt,  then,  no  doubt,   a  suit  will  lie  against 


^ 


IXSk. 


\  The  ihird  case  is  in  no  way  in  point. 

I  la  both  the  earlier  cases,  the  defendants 
Dpear  to  have,  from  first  to  last,  contested  the 
laimiff' s  right  of  suit. 

Bttt  this  case   is   clearly    distinguishable 
tm  those  cases. 

The  defendant  claimed  that  plaintiff  should 
Kcify  the  separate  rents  of  all  the  villages 
th  a  view  to  showing  that,  owing  to  non- 
pation  of  certain  portions  of  the  land  in 
k,  he  was  entitled  to  abatement ;  but  when 
issues  were  framed,  he  did  not  insist  on 
plea  that  plaintiff  could  not  sue  separate- 
from  judoonath   Chatterjee.     On  the  con* 
t\\  he  appears  to  have  admitted  that  the 
il  of  his  lands  in  the  two  villages  held  by 
oonaih  was  Rupees  293-3,  and  the  issues 
which  he  went  to  trial  were  only  whether 
was  responsible  to  the  plaintiff  for  the 
hole  of  the  bsflance.     He  had,  on  a  previous 
casion,  made  a  similar  statement  as  to  the 
portionment  of  the  rents.     I  think  it  must 
held  that  defendant  in  this  suit  went  to 
on   the    understanding    that    he    was 
tenant  of  the    plaintiff,  separately,  for 
four  villages  which  originally  bore  a  cer- 
«  rem,  and  that  the  only  contention  was 
tber  he  was  not  entitled  to  an  abatement 
that  rent  for  reasons  which   in   no  way 
«d  Jadoonaih  Chatterjee,  and  whether 
had  not^aid  to  the  plaintiff  the  full  amount 
to  him  as  diir-putneedar  of  the  four  vil- 


f  Th 


f  The  plea  on  which  the  Judge  has  dismiss- 

ethe  snit  appears  to  have  been  designedly 
mdoned  in  the  first  Court,  and  should  not 
**e  hcen  entertained  in  the  Lower  Appel- 
Court. 


h  this  view  I  would  remand  the  suit  for 

K*lby  the  Judge  on  the  issues  laid  down  bv 
e  first  Court. 


t 


Costs  to  follow  the  result. 
Inch,  J,^\  concur. 


The  I oih  January  1871. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

Bond— Section  8,  Act  XXI U.  of  1861— Section 
204»  Act  VI IL  of  1859. 

Case  No.  271  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  the  2^-Pergunnahs,  dated 
the  4th  July  :8yo,  modifying  an  order 
of  the  Judder  Moojisiff  of  that  District, 
dated  the  i8lh  April  iSyo. 

Abdool  Kureem  and  others  (Sureties), 

Appellants^ 

versus 

Abdool  Huq  Kazee  (Decree-holder), 
Respondent. 

Baboo  Mohendro  Lall  Mitter  for 
Appellants. 

Baboo  Bama  Churn  Banerjee  for 
Respondent. 

A  bond  taken  by  the  Court  as  security  under  Section 
8,  Act  XX ill.  of  1S61,  can  be  enforced  under  Section 
204,  Act  Vtll.  of  ir<59. 

Norman,  C.  J. — Shahz.\dah  Mahomed 
Shumsooddeen,  having  been  arrested  under 
a  warrant  in  execution  of  a  decree  for 
Rupees  822-8,  applied  for  his  discharge  under 
Section  273  of  Act  VIIl.  of  1859,  on  the 
ground  that  he  had  no  means  of  paying  the 
debt. 

Pending  the  enquiry  which  the  Moonsiff 
considered  necessary^ -he  released  the  judg- 
ment-debtor on  the  security  of  Syud  Abdool 
Kureem  and  Huro  Pershad  Bose,  who,  by 
an  obligation  or  bond  addressed  to  the 
Moonsiff,  bound  themselves  thus  :  "  We  do 
**  hereby  stand  security  for  the  said  debtor, 
"  and  covenant  that,  should  his  application 
"  for  the  benefit  of  insolvency  be  refused, 
'*  and  he  be  called  upon  to  pay,  we  shall 
**  immediately  produce  him  ;  and  should  we 
"fail  to  produce  him,  we  shall  pay  without 
"  objection  the  above  amount  together  with 
"  costs  and  future  interest  due  to  the  decree- 
"hoKler,"  &c. 


This   bond    was 
December  18^)8. 


dated    on    the    22nd    of 
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On  the  20ih  of  December  1869,  the  decree- 
holder  prayed  that  the  sureties  might  be 
ordered  to  produce  the  judgment-debtor,  and 
in  default  that  the  decree  be  executed 
against  them. 

The  Moonsiff  thought  that,  as  the  security- 
bond  had  been  entered  into  subsequent  to 
the  judgment,  it  was  not  one  which  could 
be  enforced  under  Section  204,  and  refused 
the  application  for  execution. 

From  that  decision  there  was  an  appeal  to 
the  Judge. 

The  Judge,  as  we  think  rightly,  holds  that 
the  bond,  as  a  security  taken  by  the  Court 
under  the  8lh  Section  of  Act  XXIII.  of 
1 86 1,  could  be  enforced  under  the  204th 
Section  of  Act  VIII.  of  1859,  whicfi  enacts 
that,  *'  whenever  a  person  has  become  liable 
'*  as  security  for  the  performance  of  a  decree, 
*•  the  decree  may  be  executed  against  such 
**  person  to  the  extent  to  which  he  has  ren- 
*'  dered  himself  liable  in  the  same  manner 
"  as  a  decree  mav  be  enforced  against  a  de- 
"  fendant." 

The  cases  referred  to  by  the  MoonsifiF. 
4  Bengal  Law  Reports,  Appendix,  27,* 
Gujendro  Narain  Roy  versus  Hemanginee 
Dossee,  and  7  Weekly  Reporter  329,  Ram 
Kishen  Doss  versus  Hurkoo  Sing,  are  dis- 
tinguishable from  the  present.  There  the 
liability  of  the  sureties  did  not  arise  in  the 
course  of,  or  out  of  proceedings  in,  the  suit; 
but  upon  distinct  and  independent  contracts 
made  between  the  sureties  and  the  creditor 
— in  the  one  case,  to  pay  the  debt,  if  certain 
attached  property  was  released  ;  in  the  other, 
to  pay  if  the  debtors  could  not  pay. 

Here  the  engagement  arises  in  the  regular 
course  of  a  proceeding  in  the  cause.  The 
sureties  do  not  contract  with  the  execution- 
creditor,  but  enter  into  an  ens^agemeni  wilh 
the  Court  that  the  debtor  shall  appear  when 
called  upon,  or  in  default  of  such  appearance 
that  they  will  pay  the  amount  mentioned  in  the 
warrant.  If  the  debtor  failed  to  appear  when 
called  on  within  the  time  limited  in  a  bond 
given  under  Section  8,  the  sureties,  as  such, 
would  become  liable  to  pay,  and  we  think 
the  case  would  fall  within  the  terms  of  Sec- 
tion 204.  The  Judge  says  the  sureties  have 
had  an  opportunity  of  producing  the  debtor, 
and  have  not  taken  advantage  of  it.  I  le  does 
not  say  when  the  default  took  place. 

For  ourselves  we  have  great  doubts  whe- 
ther the  default  in  producing  the  defendant 

^ ;—--:. ^^ — 

^es  the 


M  \V.  R.  p.  35.      \^   ^ 


in  the  present  case  was  such  as  to  rendet 
the  sureties  liable  under  the  bond. 

\Ss  Section  8  the  security  is  for  th^ 
appearance  of  the  party  "  at  any  lime  whi 
called  on  while  such  inquiry  is  being  made.' 
We  do  not  think  that  by  the  bond?  thooi 
its  language  is  not  very  clear,  the  suretk 
engaged,  or  can  be  taken  to  have  intended 
engage,  for  more  than  that.  This  engage 
ment  would  not. bind  the  sureties  to  prodiu 
the  debtor  at  the  end  of  an  Indefinite  tii 
during  which,  not  the  inquiry  contemplaU 
by  Section  8,  but  negotiations  for  a  sett) 
ment  were  going  on. 

We  do  not  understand  how  it  was  that 
Moonsiff  did  not  complete  the  inquiry  wit 
a  week  or  fortnight  at  latest  from  the  i%\ 
of  December  1868. 

It  is  possible  that  the  inquiry  may  ba^ 
been  postponed  from  time  to  time  at  the 
quest  or  by  consent  of  the  sureties,  and  roi 
not  really  have  been  concluded  until  il 
lime  when  the  sureties  are  supposed  to  faai 
committed  ihe  default.  Xo  inquiry  seems  u 
have  taken  place  as  to  the  cause  of  the  delan 
We  cannot,  therefore,  say  whether  ihett 
may  not  be  circumstances  which  have  nal 
been  made  to  appear  before  us  to  justify  thi 
Court  in  holding  the  sureties  liable. 

If  there  was  unreasonable  delav,  it  must 
be  considered  whether  the  plaintiff  is  in  any 
way  responsible  for,  or  consented  to,  the  de- 
lay, and  whether  the  sureties,  o?  eiiher  of 
them,  consented  to  the  delay.  ! 

The  Judge   will   inquire   and  come  lo  a; 
finding  upon  the  questions — When  the  defend- ! 
ant  was  called  upon  lo  appear,  and  made  de»J 
fault,  what  was  the  cause  of  the  delav  ?  and  ! 
whether  the  inquiry  under  Section  8  of  Act 
XXIII.  of  1861  was  still  proceeding  at  the 
lime  when  the  defendant  was  called  upon  lo 
appear. 

The   Judge   will   return    his  finding  wilh 
the  evidence  to  this  Court, 

d 
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The  loih  Januiry  1871. 

Present  : 

I 

■    Th^»  Hon'ble  K.  Jackson  and  Onookool 
Chunder  Mookerjee.  Judges. 

\^     Measurement— Act  VI.  (B.  C),  1862— 

Jurisdiction. 

r.i«e  No.  143 1  of  1870  under  Act  X.  of 

i8;o. 

I  " ' 

Special  Appeal  from  a  decision  passed  by 
\  tht  Officiating  Judge  of  Mymensinghy 
'kiffi  ihi  28 th  April  i8*jo,  reversing  a 
\  Jeiision  of  the  Deputy  Collector  0/  that 
|i  District,  dated  the  ^oth  November  iSixj. 

(joluck  Kishore  Acharjce  (Peiilioner), 

►  Appellant, 

I 

!  versus 

Kciha  Majhee  and  others  (Objectors), 

/Respondents. 

0 

I  Biiims  Rash  Beharte  Ghose  and    Umuren- 

dro  Nath  Chatterjee  for  Appellant. 

I 

\Bdiios  Hem    Ch under  Banerjee  and  Bama 

Churn  Banerjee  for  Respondents. 

;■ 

I 

I  ^Vhfrea  inea!;urement  under  Act  VL  (B.  C.)  of  1S62 
;  •i^nMBpletcd  without  any  obje»ctions  having:  been  made 
I  toil  by  the  ryots  while  in  prog^ress.  It  was  held  that  it 
|*i<  n»t  cj.Tijetent  for  the  Jud>fe  in  appeal  to  set 
[•'we  the  proceedings  on  objections  made  subse- 
^•JMtljr. 

Jackson^  ^,— This  was  an  application 
DV  the  proprietor  of  1  anna  and  6  gundas 
*^rc  of  vhe  estate  -  called  Oogra,  under 
^ion  10,  Act  VI.  of  1862,  Bengal  Conn- 
*"f  10  measure  the  lands  comprised  in  his 
estate. 

h  appears  that,  on  the  application  being 
pat  in  before  the  Deputy  C^ollector  on  the 
M^^  May  1869,  orders  were  passed  for  the 
applicant  to  put  in  the  Ameen's  fee,  and  on 
^nc  26th  May  an  Ameen  was  ordered  to 
nieasure  and  prepare  the  rent-roll  of    the 


estate.  He  went  to  the  spot  in  the  month 
of  June,  and  completed  his  measurement 
sending  in  his  papers  with  a  report  on  the 
ist  October  1869.  Thirteen  ryots  out  of 
152  ryots  who  live  upon  the  estate  there- 
upon appeared  before  the  Deputy  Collector, 
and  preferred  several  objections  to  the  mea- 
surement, and  subsequently  they  appealed 
to  the  Judge  from  the  decision  of  the 
Deputy  Collector.  The  Judge  has,  for  rea- 
sons stated  by  him  in  his  judgment,  set 
aside  the  whole  of  the  measurement-proceed- 
ings and  declared  them  illegal,  null,  and 
void.  The  special  appeal  to  this  Court  is 
against  this  order. 

The  Judge  was  of  opinion  that  the  Collect- 
or had  been  too  hasty  in  allowing  the  mea- 
surement on  the  application  of  the  proprie- 
tor ;  that  he  was  bound  to  call  upon  the 
proprietor  to  prove  the  facts  upon  which  he 
grounded  his  application  before  allowing 
any  measurement  to  take  place  ;  and  the 
Judge  also  seemed  to  consider  that  even  the 
facts  stated  in  the  petition  of  the  applicant 
were  not  sufficient  grounds  upon  which  the 
Collector  should  have  allowed  the  measure- 
ment to  take  place. 

We  may  say  that  we  think  that  it  would 
have  been  far  better  if  the  Collector  had 
satisfied  himself  by  requiring  the  applicant 
to  put  in  some  evidence  of  the  necessity  of 
his  resorting  to  the  special  provisions  of  Sec- 
tion 10,  Act  VI.  of  1S62,  B.  C.  We  think 
he  should  have  examined  the  agent  of  the 
proprietor,  and  required  him  to  prove  that 
he  had  made  attempts  to  measure  the  lands, 
and  then  what  had  happened  thereupon  so 
as  to  require  him  to  apply  to  th^  Collector. 
But  at  the  same  time,  we  are  not  prepared 
to  say  that  in  this  case,  as  the  application 
was  admitted  and  the  whole  measurement 
had  been  carried  out  without  any  objection 
on  the  part  of  the  ryots  after  the  whole  mea- 
surement had  been  completed  and  finished, 
it  was  right  to  quash  the  whole  of  the  pro- 
ceedings, because  sufficient  inquiry  was  not 
made  on  that  point.  It  is  quite  possible 
that  there  was  some  inquiry,  though  it  does 
not  appear  upon  the  record. 

It  is  said  here  that  the  Judge  came  to  the 
conclusion  that  there  were  no  bond-fide 
grounds  for  making  the  application.  The 
grounds  stated  in  the  application  are  very  dis- 
tinct, namely,  that  he  was  unable  to  measure 
the  lands,  that  he  could  not  ascertain  who 
were  the  persons  liable  to  pay  rents  in  re- 
.spect  of  the  lands  comprised  in  his  estate  ;  he 
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stated  that  there  had  been  numerous  changes 
in  the  lands  of  his  estate,  and  that,  when  the 
Ameen  went  to  measure  the  lands,  he  could 
get  no  assistance  from  the  ryots  to  carry 
out  the  measurement.  If  these  facts  were 
correct,  it  seems  impossible  to  suppose  that 
this  application  was  not  made  bond  fide. 
The  applicant  went  to  large  expense  in  car- 
rying out  the  measurement,  the  ryots  made 
no  objection  to  the  measurement  whilst  it 
went  on,  and  we  think  that,  after  the  whole 
measurement  has  been  completed,  it  is  not 
competent  to  the  Judge  to  throw  out  the 
case  upon  objections  which  should  have 
been  urged  in  proper  t!me,  if  they  really 
had  any  validity  in  them.  There  is  the  fact 
also  that  the  objection  to  the  measifrement 
has  been  raised  by  only  13  out  of  152  ryots. 
We  think  this  is  an  important  circumstance 
that  should  be  taken  into  consideration. 
We  doubt  very  much  whether  the  Judge 
has  any  authority  to  set  aside  the  proceed- 
ings generally  as  regards  the  parties  who 
did. not  appeal  to  him. 

The  case  must  go  back  to  the  Judge  in 
order  that  he  may  determine  the  question, 
which  still  ren  ains  pending,  as  regards  the 
standard  by  which  the  measurement  should 
be  made,  and  also  any  other  questions  that 
were  raised  before  him,  but  not  deter- 
mined. 

The  Judge  has  come  to  no  distinct  find- 
ing as  to  the  question  whether  there  was 
a  special  application  for  recording"  the  rates 
of  rent,  &.c.  It  was  one  of  the  points  that 
was  raised  before  the  Judge,  but  he  has  not 
come  to  a  distinct  finding  upon  it.  There 
seems,  however,  in  the  application  of  the 
petitioner  to  be  a  special  application  upon 
this  particular  point  ;  the  words  are:  **  That 
he  specially  applies  that  the  rates  of  rent 
payable  by  the  ryots  and  the  persons  by 
whom  they  were  to  be  payable  in  respect 
of  the  lands  should  be  ascertained  and  re- 
corded.' lender  such  ciicumstances,  if  the 
Judge  did  intend  to  hold  by  what  he  say.i 
upon  this  objection  that  there  has  been  no 
such  special  application,  we  think  that  he 
is  in  error,  that  there  is  a  special  application, 
and  the  Collector  was  right  under  those 
circumstances  to  record  the  rates  of  rent 
payable  by  the  ryots  and  the  persons  by 
whom  they  were  to  be  payable. 

—-^-^-v  decision  of  the  Judge  setting  aside 
the  whole  ,  proceedings  is  reversed,  and  the 
case  >s  reman  ,^^^j  ^^  ^.^  ^^^  ^^^^^^^^  decision 
upon  the  otner  ^^^.^^^  ^^.j^.^j^  remain  to  be 
decided. 


The  loth  January  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glo\i 

Judges, 

Partnership-accounts— Pleas.  • 
Case  No.  1593  of  1870. 

Special  Appeal /rom  a  decision  passed  fy 
Subordinate  Judge   of  Beerbhoom^ 
the  2)th  June  i8i;o,  affirming  a   dedi 
0/  the  Moonsiff  of  Gopatpore,    dated 
2nd  March  tSyo. 

'         Nobin  Chunder  Koondoo  and  others 
(Plaintiffs),  Appellants, 

versus 

Sreedhur  Hhutiacharjee  and  another 
(Defendants),  Respondents. 

Baboo  Asfiootosh  Dhur  for  Appellants. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

In  a  suit  to  recover  money  on  an  adjusted  paili 
ship-account  between  plaintiff  and  defendant, where] 
issues  were  framed  sole  ly  on  the  alleged  adjustraent 

Hf.ld  that,  as  it  was  found  that  no  such  alle^^ed 
justment  existed,  the  suit  was  rightly  aisitiissed. 

Glover^   J, — Thk    plaintiff   in  this 
sues  to  recover  744  rupees  6  annas  on 
adjusted    partnership-account   between  hi 
and  the  defendant. 

Both  the  Courts  below  decided  that  ti 
had  been  no  such  adjustment  of  accountt; 
and  as  this  was  the  sole  ground  of  the  plahU^ 
iff's  action,  the  suit  was  dismissed. 

In  special  appeal,  it  is  cont^ded  t 
although  the  plaintiff  may  have  failed 
prove  the  settlement  of  accounts,  he  was  en*; 
tilled  to  have  the  general  question  of  the' 
defendant's  indebtedness  to  him  under 
partnership  between  the  two  gone  into,  and  lai 
recover  whatever  amount  might  be  found  daf 
to  him  ;  and  in  support  of  this  contentioii« 
the  special  appellant's  pleader  has  referred 
us  to  the  case  of  Kishen  Pershad  vcrtut 
Bhowanee  Deen  and  others,  reported  at 
page  47  of  the  Agra  High  Court  Reports^ 
Volume  I.,  Part  I.,  in  which  the  Full  Bench  of 
that  Court  laiii  it  down  that  the  former  ruU 
ings  of  the  late  S udder  Court  under  which 
suits  brought  on   a   settlement  of  accounts 
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id  been  dismissed  on  account  of  the  plaiht- 
l  faiiiog  to  prove  the  alleged  settlement 
ere  erroneous,  and  that  there  was  nothing 
i  prevent  the  real  question  betNveen  the 
trties  as  to  the  amount  due  on  a  general 
xoaot  being  gone  into  and  decided  upon 

ie  evidence  on  the  record. 

• 

If  the  circumstances  of  this  case  were 
bmical  with  the  circumstances  of  the  case 
ijw  before  u^,  no  doubt  the  ruling  ot  •the 
WT  Bench  of  the  Agra  High  Court  would 
|ve  weight  in  influencing  our  decision  ;  but 
|e  do  not  think  that  the  cases  are  parallel. 
I  the  case  before  the  Agra  Court,  the  mat- 
1^  of  general  account  appears  to  have  been 

rlj  within  the  scope  of  the  plaint,  and  the 
ice  given  in    that   suit   was   sufficient 

lOut  taking  any  fresh  proof  to  decide  the 

eion  of  general  account  between  the 
^s.  It  appears  from  the  referring  Judge's 
^ement  of  the  circumstances  that  both 
imts,  namely,  that  of  general  account  and 
of  adjusted  account,  were  raised  in  the 
ontlfi's  written  statement ;  and  that  it  was 
ly  because  (he  main  contention  between 
parties  was  with  reference  to  the  adjust- 
that  the  issue  was  framed  on  that  plea, 
the  case  decided  upon  it.  Now,  in  the 
:ni  case,  there  is  no  room  for  saying 
t,  when  the  plaintiff  came  into  Court,  he 
forward  any  other  plea  whatever  than 
e  one  of  adjusted  accounts  ;  and  there  is  no 
"mcc  on  tlie  record  which  would  go  to 
thai  he  had  any  intention  of  proving 
ung  else  than  the  adjustment  of  ac- 
under  which  he  was  to  receive  the 
of  1,488  rupees  13  annas.  Moreover, 
he  appealed  to  the  Judge,  the  plaintiff 
'Oted  himself  with  denying  the  fact 
die  case  was  brought  on  an  adjustment 
•ccoums;  and  he  never  brought  forward 
plea  that,  notwithstanding  that  he  failed 
prove  the  adjustment,  he  was  still  entitled 
cdl  npon  the  defendant  for  an  account. 

fa  IS  contended  in  the  second  place  that,  as 
defendant  admitted  assets  to  the  amount 
'»t47  rnpees  as  divisible  between  the  part- 
that  admission  is  sufficient  to  entitle  the 
iJDliff  to  an  account.     But  if  we  are  right 
^saying  that,  having  failed  in  proving  the 
justment,  the  plaintiff  is  not  entitled  to  go 
the  question  of  general   account   with 
fate  partner,   it   is   immaterial    whether 
^  partner  admitted  or  denied  that  he  had 
P"*!  assets  in  his  hands  for  the  purposes  of  the 
Ij^scnt  suit.    \i  the  plaintiff  has  to  bring  a 
f^  wit,  be  has  only  himself  to  blame  for  it 
7  Ibe  way  Iq  which  he  has  brought  bis  case.. 


We  dismiss  the  special  appeal  with 
costs. 

Kemp,  J. — I  wish  to  add  a  few  words  to 
this  judgment  in  which  I  concur.  It  is 
very  clear  that  the  plaint  in  this  case  was  on 
the  footing  that  a  fixed  sum  was  due  from 
the  plaintiff  on  an  adjustment  of  accounts 
on  a  specified  date,  and  the  plaintiff  gives  as 
the  date  of  his  cause  of  action  the  date  on 
which  this  alleged  adjustment  of  accounts 
was  made.  It  is  also  clear  that  both  p  rties 
went  to  trial  in  the  first  Court  on  the  issue 
whether  an  adjustment  of  accounts  had  been 
made  or  not.  It  was  found  in  the  first 
Court  against  the  plaintiff  that  the  adjust- 
ment had  not  been  proved,  and  that  his 
accounts  were  false.  I  find  further  that, 
when  the  case  went  before  the  Subordinate 
Judge  in  appeal,  issues  were  distinctly  raised, 
and  the  same  Issue  which  had  been  raised 
and  tried  between  the  parlies  in  the  first 
Court  was  fi.xed  and  tried  in  the  Appellate 
Court,  namely,  whether  an  adjustment  of 
accounts  took  place  between  the  plaintiff 
and  defendant,  and  whether  it  was  found 
then  that  a  balance  in  cash  of  Rupees  1,488- 
13-15  of  the  capital  of  the  trade  remained 
in  the  hands  of  the  defendant  Sreedhur 
Bhuttacharjee.  Therefore  the  plaintiff,  not 
only  in  the  first  Court,  but  also  in  the  second 
Court,  went  to  trial  upon  the  same  issue, 
namely,  whether  there  had  been  an  adjust- 
ment of  accounts  or  not. 

In  the  Agra  case  to  which  our  attention 
has  been  called,  it  is  stated  in  the-  referring 
order  that  the  plaintiff  had  been  questioned 
on  the  framing  of  the  issues,  and  rested  his 
claim  mainly  on  the  adjustment  of  accounts 

-but  not  solely  as  in  this  case ;  and  in  that 
case,  the  plaintiff  having  failed  to  prove  the 
adjustment  on  which  he  mainly,  but  not 
solely,  relied,  the  Full  Bench  of  the  Agra 
High  Court  held  that,  if  there  was  evidence 
on  the  record  to  decide  the  alternative  plea, 
the  Court  was  bound  to  do  so,  namely,  that, 
if  the  plaintiff  failed  to  prove  that  there  had 
been  an  adjustment  of  accounts,  he  was  still 
entitled  to  have  the  case  tried  as  a  case  for 
adjustment  of  accounts.  But  in  the  present 
case  this  element  wholly  fails,  for  the  plaint- 
iff in  both  Courts  has  allowed  the  issues'  to 
be  framed,  not  mainly  on  the  alleged  adjust- 
ment of  accounts,  but  solely  on  that  alleged 
adjustment.  Therefore,  in  my  opinion,  the 
ruling  of  the  Full  Bench  of  the  Agra  High 
Court  does  not  apply  to  this  case. 

The  special  appeal  is  dis!nissed  with 
costs. 
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The  iilh  January  1871. 

Present : 

The  Monble  K.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Cross-appeals— Section  348,  Act  VIII.  of  1859. 

Case  No.  141 8  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Cliittagong, 
dated  the  2nd  March  iSyOy  modifyi>tg  a 
decision  of  the  S  udder  Moons  iff'  of  that 
District,  dated  the  6th  November  i86g. 

Anwar  Jan  Bibee  (Defendant),  Appellant, 

7'ersus 
Azmut  All  (Plaintiff),  Respondent. 

Baboo  Okhil  Chunder  Sein  for  Appellant. 

Baboo  Huree  Mohun  Chuct^erbutty  for 
Respondent. 

In  a  suit  to  recuver  possession  of  certain  land  against 
J,  who  claimed  to  be  its  proprietor,  in  which  y.  B., 
who  claimed  to  be  a  ryot,  was  made  co-defendant, 
plaintiff  obtained  a  decree  ag'ainst  the  former,  but  his 
suit,  a>.  against  the  latter,  was  dismissed.  A  appealed 
from  the  decree,  and  during  the  course  of  the  appeal  the 
plaintiff  was  allowed  to  take  a  cross-appeal  with  regard 
to  the  dismissal  of  his  suit  against  J.  B. 

Hkm)  that  the  cross-appeal  should  not  have  been 
admitted. 

Jachson,  y.  -The  plaintiff,  respondent  in 
this  appeal,  preferred  this  suit  to  recover 
possession  of  certain  lands  from  one  Anwar 
Ali,  and  he  made  co-defendant  with  Anwar 
.Mi  one  Anwar  Jan  Bibee,  the  special  appel- 
lant, who,  he  alleged,  was  colluding  with 
Anwar  Ali,  and  setting  up  a  false  title  as 
ryot  on  the  disputed  land. 

The  first  Court  decreed  the  plaintiffs  suit 
as  against  Anwar  AH,  but  dismissed  it  as 
against  Anwar  Jan  Bibee,  being  of  opinion 


that  she   had   given   satisfactory  proof  tl 
she  had  long  been  the  ryot  in  occapaii< 
of    the    land.     The   plaintiff   preferred 
direct  appeal  from  this  decision  dismissii 
his   suit    against    Anwar    Jan    Bibee ; 
Anviar  Ali  appealed  from  the  decree  ps 
against   him.     During    the    course   oif 
appeal,   the   plaintiff    was    allowed  *by 
Appellate   Court   to  take   a   cross-appeal 
regards   the  dismissal  of  his  claim  agaii 
Anwar  Jan  Bibee,  and  the  Appellate  Co 
taking  a  different  view  of  the  evidence  ft 
the  first  Court,   decreed  the  plaintifF's 
against  Anwar  Jan  Bibee  also. 

In   special  appeal  it  is  contended  that 
co-respondent  in  an  appeal  cannot  re-open, 
a  cross-appeal,  a  decision  which  has 
passed  between  him  and  another  co-resp< 
ent.     At   first   sight,  the  terms  of  the  lai 
Section   348,    Act  VIII.  of  1859,  are 
■enough  to  permit  a  respondent  in  an  ap] 
to  take  any  objection  to  the  decision  of 
first  Court,  as  if  he  had  preferred  a  se} 
appeal   from   that   decision.     But  there 
numerous   precedents  of  this  Court  irbi( 
have  restricted  those  terms.     It   has 
held  in  a  long  series  of  decisions  that 
cross-appeal  cannot  re-open  any   questii 
which  have  been  decided   between  co 
pondents,  but    must   have   reference  to 
appellant  and  the  points  which  are  in  dispi 
between  the  respondent  who  takes  the  cr( 
appeal  and  the  appellant.     It  is  quite  possil 
that  there  may  be  cases  in  which,  when 
appellant  succeeds  in  his  appeal,  qoestii 
will  be  opened  up  as  between  the  co-respof 
ents  which  would  otherwise  have  been 
cided.;  and  it  is  also  possible,  when  ioM 
ests  are  identical,  that  a  respondent  succ4 
ing  in  his  cross-appeal  may  open  up  questic 
as  between  himself  and  his  co-respondent.' 
But  that  is  not  the  case  in  this  liligati08«; 
The  interests  of  Anwar  Ali  and  Anwar  Jat 
Bibee  are  completely  distinct  an?  separate.] 
Anwar  Ali  claimed  to  be  the  proprietor  ofj 
the  disputed  land.     Anwar  Jan  Bibee  claim*] 
ed  to  be   the   ryot  upon   it.     The   plaintifJ 
submitted  to  the  decision,  upholding  AnvtfJ 
Jan  Bibee's  ryotee  interests,  and  he  cannotj 
prefer  a  cross-appeal  as  against  that  dcd-1 
sion  on  an  appeal  of  Anwar  Ali  as  regardf^ 
the     proprietary     right.     The     Subordinate ; 
Judge  was  in  error  in  admitting  this  cross* 
appeal,  and  we  set  aside  his  decision  upon 
it,  restoring  that  of  the  Moonsiff  who  deter- 
mined in  favor  of  Anwar  Jan  Bibee. 

The  costs  of  this  special  appeal  will  be  paid 
by  the  plaintiff,  special  respondent. 
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The  1  iih  January  1 87 1 . 

Present : 

The  Hon'ble  E.  JacksoD  and  Onookool 
Chunder  Mookerjee,  Judges, 


u 


Vortgas^e  -Money-decree — Right  of  action. 

Case  No   1497  of  1870. 

wcial  Appeal  from  a  decision  passed  by 
Tfhe  ^ubo  dinate  Judge  of  Sylhet,  daled 
\  the  2jrd  April  i8yo,  reversing  a  decision 

of  the  Moonsiff    of    Lush ker pore ^     dated 

the  /j/h  February  18'jo. 

IhaGobind  Surmah  (Plaintiff),  Appellant, 

versus 

jrud  Umber  Ali  and  others  (Defendants), 
Respondents, 

Baboo  Debendro  Narain  Bose  for 
Appellant. 

Moulvie  Syud  Murhumut  H ossein  for 
Respondents. 

^  ah  can  be  brought  for  the  declaration  of  a  per- 

r&  njht  to  have  a  mortgaged  property  put  up  for 

outwithstandtng    a    money -decree    has    already 

lobuioed  upon  the  mortgage-bond,  and  the  property 

pissed  into  o^her  hands. 

Jackson,  J, — Thk  plainiiff  in  this  suit  is 
ial  appellant.  He  obtained  a  mortgage 
one  Busseerooddeen  of  the  disputed 
rty  in  December  1864.  Subsequently,  in 
til  1868,  he  obiained  a  money-decree  upon 
mortgage-bond  against  Busseerooddeen. 
defendants  Nos.  i  and  2  appear  in  the 
n^'hilj,  namely,  in  the  year  1865,  to 
e  been  engaged  in  litigation  with  the 
«  Busseerooddeen,  and  to  have  obtained 
ost  iiini  a  decree  for  costs  ;  and  in 
ution  of  thai  decree  the  rights  and 
rests  of  Busseerooddeen  in  the  disputed 
S^operty  were  sold  in  June  1867,  and  were 
••^chased  by  the  defendants  Nos.  i  and  2. 

Afierward.s,  when  the  plaintiff  sought  to 
**t^:we  his  money-decree  against  this  mort- 
tt5«i  property,  ttiese  defendants  objected  to 

on  ibe  ground  ih^t  they  were  then 
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in  possession  of  the  property.  Their  objections 
were  held  good,  and  the  property  was  re- 
leased. The  plaintiff  has  now  brought  this  suit 
upon  the  mortgage-bond,  for  a  declaration 
that  this  disputed  property  has  been  mort- 
gaged to  him  by  Busseerooddeen  for  the 
payment  of  the  money  due  upon  the  mort* 
gage-bond,  and  that  it  is  liable  to  be  sold 
to  recover  that  amount. 

The  first  Court  came  to  the  conclusion 
that  the  plaintiff  was  entitled  to  a  decree.  It 
looked  to  the  allegations  of  the  defendants 
that  this  mortgage-bond  was  a  fraudulent 
and  collusive  transaction,  and  it  came  to 
the  conclusion  that  no  sufficient  ground 
whatever  existed  for  holding  that  it  was 
fraudulent,  and  that  the  plaintiff  had  given  * 
evidence  to  prove  his  deed,  and  that  he  was 
entitled  to  sell  this  mortgaged  property  into 
whatsoever  hands  it  may  have  gone. 

The  Appellate  Court  has  set  aside  this 
decision.  Fie  has  given  a  long  judgment,  but 
it  is  somewhat  difficult  to  follow  his  argu- 
ment. He  holds  that,  as  this  property  was 
sold  in  1867  to  the  defendants,  the  plaintiff, 
though  he  has  a  prior  mortgage  upon  it, 
cannot  now  enforce  his  right  under  that 
mortgage.  The  Subordinate  Judge  quotes  a 
decision  of  the  Court  to  be  found  in  page 
b2,  IX.  Weekly  Reporter,  in  support  of  this 
view  of  the  law.  That  decision,  however, 
distinctly  states  that  a  suit  can  be  brought 
for  the  declaration  of  a  person's  right  to 
have  a  mortgaged  property,  put  up  for  sale, 
notwithstanding  a  money-decree  has  already 
been  obtained  upon  the  mortgage- bond,  and 
notwithstanding  that  that  property  has  pass- 
ed into  other  hands.  The  same  view  o 
the  law  will  be  fo'jnd  in  page  316, 1.  Weekly 
Reporter,  decision  of  a  Full  Bench  of 
this  Court.  The  question,  then,  for  the 
decision  of  the  Subordinate  Judge  was 
whether  the  mortgage-bond  'which  the 
plaintiff  put  forth  was  a  real  bond-fide 
document,  or  whether  it  was>  as  alleged  by 
the  defendants,  fraudulent  and  collusive. 
The  Subordinate  Judge  states  in  his  decision 
that,  in  his  opinion,  the  defendants  have 
been  unable  to  prove  that  it  was  fraudulent 
and  collusive — but  he  is  of  opinion  that  it 
was  collusive;  first,  because  there  was  evi- 
dence to  show  that,  about  the  same  time  as 
this  document  was  executed,  another  mort- 
gage-bond was  also  executed  by  the  same 
Busseerooddeen  to  another  party ;  and  be- 
cause some  of  the  witnesses  to  the  two 
documents  are  the  san^e ;  and  also  because 
the  plaintiff's  document  was  BOt  registered. 
None  of  these  reasons  are  any  reasons  what- 
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ever  for,  holding  that  the  document  was 
fraud alent.  It  is  by  no  means  uncommon 
to  execute  a  second  mortgage  of  the  same 
property,  and  the  fact  that  the  same  wit- 
nesses were  present  at  those  two  transac- 
tions is  no  ground  whatever  for  suggesting 
that  either  the  one  or  the  other  is  fraudu- 
lent. And  it  is  hardly  necessary  to  say 
that  the  fact  that  the  mortgage  is  not  regis- 
tered is  no  reason  whatever  for  setting  it 
aside.  The  plaintiff  in  this  case  put  forward 
his  claim  upon  this  mortgage-bond  years 
before  the  defendants  purchased  this  pro- 
perty as  belonging  to  his  mortgagor;  years 
before  the  defendants  purchased  the  rights 
and  interests  of  the  mortgagor  with  their 
eyes  open,  fully  knowing  that  the  plaintiff 
claimed  to  hold  certain  interest  in  that  pro- 
perty. The  defendants  having  failed,  as 
far  as  we  can  see  from  the  Lower  Appellate 
Court's  decision,  to  satisfy  that  Court  that 
this  document  is  in  any  way  fraudulent,  the 
plaintiff  was  entitled  to  the  decree  which 
he  obtained  from  the"  Lower  Court.  We  set 
aside  the  decision  of  the  Lower  Appellate 
Court,  and  restore  and  affirm  that  of  the 
first  Court.  The  costs  of  this  Court  and 
of  the  Lower  Appellate  Court  will  be  paid 
by  the  respondents  in  this  special  appeal. 

Mookerjee,  J. — I  concur. 


The  1 2th  January  1871. 

Present:   . 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Dedaratoty  suit— Cause  of  action. 
Case  No.  1646  of  1870. 

Special  Appeal  from  a  decision  passed  bv 
the  Subordinate  Judge  of  Hooghly,  dated 
the  tgth  July  iSyo,  reversing  a  deci- 
sion of  the  Moonsiff  of  Jehanabad,  dated 
the  13th  May  iSjo, 

Ram  Gopal  Tewaree  (Defendant) 
Appellant, 

versus 

Gora  Chand^Poryal  and  others  (Plaintiffs), 

Respondents, 


Baboos  Kishen  Succa  Mookerjee  and  Grish 
Chunder  Ghose  for  Appellant. 

Baboo  Rajendro  Nath  Bose  for 
Respondents. 

In  a  suit  for  establishment  of  lakheraj  title  to,  and 
confirmation  of,  possession  in  land  which  was  aUe^ed 
to  have  been  brought  to  sale  and  purchased  in^xecutioa 
b}'  the  principal  defendant,  who  had  then  sued  some  of 
the  plaintiffs  for  a  Icubooleut  : 

Hrlu  that  there  had  been  no  invasion  of  ptaintifFs' 
title  even  if  they  had  a  lakheraj  title,  and  that  thefefore 
they  had  no  cause  of  action. 

Kemp,  J. — This  is  a  suit  on  the  part  of 
several  plaintiffs,  alleging  that  the  12  cot- 
tabs  of  land  in  suit  formed  their  lakheraj 
holding;  that  the  principal  defendant,  in  ex- 
ecution of  a  decree  against  one  Abdool 
Kurreem,  No.  350  of  1865,  attached  the  pro- 
perty in  dispute  with  other  properties,  and 
secretly  brought  about  a  sale,  and  purchased 
the  rights  and  interests  of  the  aforesaid 
Abdool  Kurreem.  Subsequently  the  defend- 
ant sued  some  of  the  plaintiffs  for  a  kuboo- 
leut.  The  names  of  the  plaintiffs  who  were 
then  sued  are  stated  in  the  plaint,  and  it  is 
here  unnecessary  t6  name  them;  and  that 
the  plaintiffs  became  aware  of  the  sale  from 
the  fact  of  the  suit  for  a  kubooleut  being 
brought.  Then  the  plaint  goes  on  to  say: 
"  Although  we  are,  up  to  the  present  moment, 
"  /'.  e.y  at  the  time  of  bringing  the  suit,  in 
*'  possession,  still  there  are  prospects  in 
"  future  of  our  title  being  *  threatened  or 
**  otherwise  invaded  by  this  secret  sale." 
Therefore,  the  suit  is  brought  for  confirma- 
tion of  the  plaintiffs'  possession  and  for  the 
establishment  of  their  lakheraj  title.  The 
written  statement  of  the  defendant  is  to  the 
effect  that  the  land  in  dispute  was  held  by 
the  plaintiffs  as  tenants,  and  that  they  paid 
rent  to  his  judgment-debtor;  and  that  he, 
having  purchased  the  rights  and  interests  of 
his  judgment-debtor,  was  entitled  to  receive 
rent  from  the  plaintiffs.  * 

The  Lower  Appellate  Court,  in  a  judgment 
which  is  very  difficult  to  understand,  states 
that  the  Court  thinks  **  that,  when  the  defend- 
"ant  was  capable  of  adducing  some  witne  ses 
"  as  heirs  of  his  judgment-debtor's  vend  ►rs, 
'*  showing  that  they  \Vere  not  opposed  to  bis 
*'  interests,  he  ought  satisfactorily  to  h  ive 
''established  with  plaintiffs'  kubooleuts  ad 
'' collection-records  that  plaintiffs  had  hel  as 
"ryots,  and  throughout  paid  rent  at  firsi  to 
"Oojul,  next  to  his  heirs,  and  lastly  to  he 
"judgment-debtor,  until  defendant  purcf  is- 
"ed  the  judgment-debtor's  rights;  and  as 
such  has  not  been  done,  and  defendant  las 
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**  not  beeo  able  satisfaclorily  to  establish  that 
plaiatiffs  ever  paid  rent  as  tenants  to 
Oojal  and'  his  heirs,  and  eventually  to  the 
jadgment-debtor,  I  cannot  .consider  de- 
'*  fendant  entitled  as  proprietor  to  recover 
•'  rents  from  plaintiflFs  as  tenants."  Now, 
without  going  further,  this  was  not  a  suit  by 
the  defendant  to  recover  rent  from  the 
plaintififs  as  tenants.  This  was  a  suit  by  the 
plauntiffs,  alleging  that  their  title  had  been 
invaded  by  this  attempt  on  the  part  of  the 
defendant  to  get  a  kubooleut  from  their 
co-shar^rs,  and  they,  therefore,  sued  to 
eaublisb,  not  only  their  lakheraj  title,  but 
for  confirmation  of  their  possession.  It  is, 
therefore,  a  suit  in  which  the  plaintiffs  had, 
not  only  to  prove  their  title  as  lakheraj- 
dars.  but  also  that  they  had  been  in  pos- 
sess:vn.  .  _    ^ 

In  appeal,  the  first  point  is  that  the  plaint- 
iSz  had  no  cause  of  action;  and,  that  this 
being  a  suit  for  declaration  of  an  alleged 
lakheraj  title,  the  plaintiffs  were  bound  to 
establish  that  title;  3rd,  that  there  is  no 
evidence  of  lakheraj  title,  that  the  oral  evi- 
dence adduced  by  the  plaintiffs  is  hearsay 
evidence,  and  that  the  evidence  of  the  defend- 
ant does  not,  as  stated  by  the  Lower  Appel- 
late Court,  admit  the  possession  of  the 
plaintiffs  as  lakherajdars,  but  admits  only 
the  possession  of  the  plaintiffs  as  tenants  of 
the  defendantSipaying  rent  for  the  land  they 
bold. 

We  think  that  all  these  grounds  have 
been  fully  made  out.  On  the  first  ground 
there  really  appears  to  be  no  cause  of  action 
oa  which  the  plaintiffs  could  sue.  We  see 
no  invasion  of  the  title  of  the  plaintiffs, 
supposing  them  even  to  have  a  lakheraj 
title.  On  the  second  point,  after  reading  the 
evidence  of  the  three  witnesses,  Ameen, 
Panchoo,  and  another  witness,  it  is  clear  that 
they  gave  evidence  to  the  effect  that  they 
beard  from  the  plaintiffs  that  this  was  their 
lakheraj  land.  There  is  no  legal  evidence 
of  the  alleged  lakheraj  title  of  the  plaintiffs, 
an  the  evidence  for  the  defence  is  not,  as 
sifl  )d  by  the  Lower  Appellate  Court,  evi- 
de  ice  admitting  the  possession  of  the  plaint- 
ifffi  as  lakherajdars,  but  simply  that  the 
pla  Qtiffs  had  been  paying  rents  as  tenants 
to         '*^'-'ndant's  predecessors. 

uiink,  therefore,  that  the  decision  of 
the  mer  Appellate  Court  is  wrong,  and 
mi  (t  be  reversed.  We  decree  this  appeal, 
am   '^*'imiss  the  plaintiffs*  suit  with  costs. 


I  The  13th  January  1871. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Right  of  worship— Cause  of  action— Lim^gtt 
— Clause  x6^  Section  x,  Act  XIV.,  i 

Case  No.  1639  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Hooghly^  dated 
the  i8th  May  iSjo,  affirming  a  decision 
of  the  Moonsiff  of  thai  District^  dated  the 
jist^March  iSyo. 

Gour  Mohun  Chowdhry  (Plaintiff), 
Appellanty 


versus 

Muddun  Mohun  Chowdhry  and  others 
(Qefendants),  Respondents. 

Baboos  Hem  Chunder  Banerjee  and  Umbika 
Churn  Bose  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Kalee 
Mohun  Doss  for  Respondents. 

A  claim  to  exercise  a  right  to  a  turn  of  worship  of  an 
idol  is  not  a  recurring  cause  of  action,  and  a  suit  to  en- 
force such  a  right  is  governed  by  the  Imiitation  pre- 
scribed in  Clause  16.  Section  1,  Act  XIV.  of  185Q. 

Kemp,  J. — The  plaintiff  is  the  special 
appellant  in  this  case.  He  sued  on  the 
allegation  that  he  was  entitled  to  a  turn  of 
worship  of  a  certain  idol,  which  is  kept  at 
present  in  the  female  .apartments  of  the 
house  occupied  by  the  defendant  Muddun 
Mohun.  In  the  plaint  it  is  set  forth  that 
this  idol  was  the  ancestral  idol  of  the  family; 
that  the  defendants  were  entitled  to  the 
first  fifteen  days  of  the  month  worship  ;  that 
the  plaintiff  was  entitled  to  j\  days  worship 
and  another  party  to  the  other  j\  days ;  that 
the  plaintiff's  right  of  worship  was  suddenly 
interrupted  by  the  defendant  on  the  i6th 
of  Falgoon  1275  ;  that  this  interruption  gave 
the  plaintiff  a  cause  of  action,  and  he  there* 
fore  brought  this  suit  to  enforce  his  right  to 
a  turn  of  worship  of  the  idol. 

Both  Courts  have  dismissed  the  plainttfiF's 
suit,  holding  that  this  suit  is  4)arred,  inas- 
much as   the  plaintiff   has  failed   to  prove 
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ever  for.  holding  that  the  document  was 
fraud alent.  It  is  by  no  means  uncommon 
to  execute  a  second  mortgage  of  the  same 
property,  and  the  fact  that  the  same  wit- 
nesses were  present  at  those  two  transac- 
tions is  no  ground  whatever  for  suggesting 
that  either  the  one  or  the  other  is  fraudu- 
lent. And  it  is  hardly  necessary  to  say 
that  the  fact  that  the  mortgage  is  not  regis- 
tered is  no  reason  whatever  for  setting  il 
aside.  The  plaintif¥  in  this  case  put  forward 
his  claim  upon  this  mortgage- bond  years 
before  the  defendants  purchased  this  pro- 
perty as  belonging  to  his  mortgagor ;  years 
before  the  defendants  purchased  the  rights 
and  interests  of  the  mortgagor  with  their 
eyes  open,  fully  knowing  that  the  plaintifT 
claimed  to  hold  certain  interest  in  that  pro- 
perty. The  defendants  having  failed,  as 
far  as  we  can  see  from  the  Lower  Appellate 
Court's  decision,  to  satisfy  that  Court  that 
this  document  is  in  any  way  fraudulent,  the 
plaintiff  was  entitled  to  the  decree  which 
he  obtained  from  the"  Lower  Court.  We  set 
aside  the  decision  of  the  Lower  Appellate 
Court,  and  restore  and  affirm  that  of  the 
first  Court.  The  costs  of  this  Court  and 
of  the  Lower  Appellate  Court  will  be  paid 
by  the  respondents  in  this  special  appeal. 

Mookerjeey  J, — I  concur. 


The  1 2th  January  1871. 

Present:   . 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Declaratoty  suit— Cause  of  action. 
Case  No.  1646  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Hooghly,  dated 
the    rgth   July    1870,    reversing   a   deci- 

Stan  of  the  Moonsiff  of  Jehanabad,  dated 
the  1 2th  May  iSyo, 

Ram  Gopal  Tewaree  (Defendant) 
Appellant, 

versus 

Cora  Chand^Poryal  and  others  (Plaintiffs) 

Respondents. 


Baboos  Kishen  Succa  Mookerjee  and  Grul 
Chunder  Ghose  for  Appellant. 

Baboo  Rajendro  Nath  Bose  for 
Respondents. 

In  a  suit  for  establishment  of  lakheraj  title  to, 
confirmation  of,  possession  in  land  which  was  alli 
to  have  been  brought  to  sale  and  purchased  in%xeo 
by  the  principal  defendant,  who  had  then  suedsone^ 
the  plaintiffs  for  a  kubooleut: 

Held  that  there  had  been  no  invasion  of  plaii 
title  even  if  they  had  a  lakheraj  title,  and  that  the 
they  had  no  cause  of  action. 

Kemp,  J, — This  is  a  suit  on  the  part 
several   plaintiffs,   alleging  that  the  12 
tabs   of  land  in  suit   formed    their  laf 
holding;  that  the  principal  defendant, in 
ecution  of  a   decree    against    one   Ab 
Kurreem,  No.  350  of  1865,  attached  the 
perty   in  dispute  with  other  properties, 
secretly  brought  about  a  sale,  and  purch 
the    rights   and    interests   of   the    afo 
Abdool  Kurreem.     Subsequently  the  defi 
ant  sued  some  of  the  plainlifiFs  for  a  ku 
lent.     The  names  of  the  plaintiffs  who 
then  sued  are  stated  in  the  plaint,  and  it 
here  unnecessary  t6  name  them;  and 
the  plaintiffs  became  aware  of  the  sale 
the  fact   of  the   suit  for  a   kubooleut 
brought.     Then  the  plaint   goes  on  to 
"  Although  we  are,  up  to  the  present  moro 
"  /.  e.y  at  the  time  of  bringing  the  suit, 
"  possession,    still    there    are    prospects 
"future    of  our    title   being  •threatened 
"  otherwise    invaded    by   this   secret 
Therefore,  the  suit  is  brought  for  con 
tion  of  the  plaintiffs'  possession  and  for 
establishment  of  their   lakheraj  title, 
written  statement  of  the  defendant  is  to 
effect  that  the  land  in  dispute  was  held 
the  plaintiffs  as  tenants,  and  that  they 
rent   to  his   judgment-debtor;  and  that 
having  purchased  the  rights  and  interests 
his  judgment-debtor,  was  entitled  to  recci' 
rent  from  the  plaintiffs. 

The  Lower  Appellate  Court,  in  a  jadgim 
which  is  very  difficult  to  undersUnd,  ^^ 
that  the  Court  thinks  "  that,  when  the  det«j« 
"  ant  was  capable  of  adducing  some  witness^ 
"as  heirs  of  his  judgment-debtor's  vendor^ 
"  showing  that  they  \iere  not  opposed  to  w 
"interests,  he  ought  satisfactorily  ^0 '^J 
"established  with  plaintiffs'  kubooleuts  w 
"collection-records  that  plaintiffs  had  heia» 
"  ryots,  and  throughout  paid  rent  at  first 
"Oojul,  next  to  his  heirs,  and  lastly  to  t^^ 
"judgment-debtor,  until  defendant  purcflJ^ 

"ed   the  judgment-debtor's  "8^^^'.    ihtf 
"  such  has  not  been  done,  and  defendan 
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I*  not  been  able  satisfactorily  to  establish  that 
^'plaintiffs  ever  paid  rent  as  tenants  to 
f^Oojol  and  his  heirs,  and  eventually  to  the 
^jodgment-debtor,  I  cannot  .consider  de- 
^lendant  entitled  as  proprietor  to  recover 
rents  from  plaintiffs  as  tenants."  Now, 
oat  going  further,  this  was  not  a  suit  by 
defeodanc  to  recover  rent  from  the 
ifntiffs  as  tenants.  This  was  a  suit  by  the 
l^ntiffs,  alleging  that  their  title  had  been 
mi/iA  by  this  attempt  on  the  part  of  the 
fendant  to  get  a  kubooleut  from  their 
barfers,  and  they,  therefore,  sued  to 
)Iish,  not  only  their  lakheraj  title,  but 
confirmation  of  their  possession.  It  is, 
efore,  a  suit  in  which  the  plaintiffs  had, 
only  io  prove  their  title  as  lakheraj- 
bat  also  that  they  had  been  in  poa- 
ion. 

appeal,  the  first  point  is  that  the  plaint- 
had  no  cause  of  action;  2nd,  that  this 
a  suit  for  declaration  of  an  alleged 
iraj  tide,  the  plaintiffs  were  bound   to 
>li8h  that   title;    3rd,   that  there  is   no 
leoce  of  lakheraj  title,  that  the  oral  evi- 
adduced  by  the  plaintiffs  is  hearsay 
5Dce,  and  that  the  evidence  of  the  defend- 
does  not,  as  stated  by  the  Lower  Appel- 
Court,    admit    the    possession    of   the 
tiffs  as  lakheraj dars,  but  admits   only 
possession  of  the   plaintiffs  as  tenants  oif 
defendant* paying  rent  for  the  land  they 

« 

^e  think  that   all    these  grounds  have 

fully  made  out.     On  the  first  ground 

really  appears  to  be  no  cause  of  action 

which  the  plaintiffs  could  sue.     We  see 

iwasion  of   the   title   of   the   plaintiffs, 

posing    them  even   to   have  a   lakheraj 

5-   On  the  second  point,  after  reading  the 

^occ   of    the    three   witnesses,   Ameen, 

choc,  tvnd  another  witness,  it  is  clear  that 

gave  evidence  to  the  effect  that  they 

'  from  the  plaintiffs  that  this  was  their 

-aj  land.    There  is  no  legal  evidence 

f*e  alleged  lakheraj  title  of  the  plaintiffs, 

"  the  evidence  for  the  defence  is  not,  as 

hy  the  Lower   Appellate    Court,  evi- 

admitting  the  possession  of  the  plaint- 

as  lakherajdars,   but    simply    that  the 

>^ffs  had  been  paying  rents  as  tenants 

^w6  defendant's  predecessors. 


*«  think,  therefore,  that  the  decision  of 
e  Lower  Appellate   Court   is   wrong,  and 
!r^4-    r«^«rsed.      We  decree  this  appeal, 
W  dismiss  the  plainUffs'  suit  with  costs. 


The  1 2th  January  1871. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Right  of  worship— Cause  of  action— Limitation 
—Clause  i6>  Section  x,  Act  XIV.,  1859. 

Case  No.  1639  of  1S70. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Hooghly,  dated 
the  i8th  Mfty  iSyo,  affirming  a  decision 
of  the  M^nsiff  of  that  District,  dated  the 
jistV^<yrch  i8jo, 

Gour  Mohun  Chowdhry  (Plaintiff), 
Appellant, 


versus 

Muddun  Mohun  Chowdhry  and  others 
(Pefendants),  Respondents. 

Baboos  Hem  Chunder  Banerjee  and  Umhika 
Churn  Bose  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Kalee 
Mohun  Doss  for  Respondents. 

A  claim  to  exercise  a  right  to  a  turn  of  worship  of  an 
idol  is  not  a  recurring  cause  of  action,  and  a  suit  to  en- 
force such  a  right  is  governed  by  the  Irmitation  pre- 
scribed in  Clause  16.  Section  i.  Act  XIV.  of  1859. 

Kemp,  y, — The  plaintiff  is  the  special 
appellant  in  this  case.  He  sued  on  the 
allegation  that  he  was  entitled  to  a  turn  of 
worship  of  a  certain  idol,  which  is  kept  at 
present  in  the  female  .apartments  of  the 
house  occupied  by  the  defendant  Muddun 
Mohun.  In  the  plaint  it  is  set  forth  that 
this  idol  was  the  ancestral  idol  of  the  family; 
that  the  defendants  were  entitled  to  the 
first  fifteen  days  of  the  month  worship  ;  that 
the  plaintiff  was  entitled  to  j\  days  worship 
and  another  party  to  the  other  j\  days ;  that 
the  plaintiff's  right  of  worship  was  suddenly 
interrupted  by  the  defendant  on  the  16th 
of  Falgoon  1275  ;  that  this  interruption  gave 
the  plaintiff  a  cause  of  action,  and  he  there- 
fore brought  this  suit  to  enforce  his  right  to 
a  turn  of  worship  of  the  idol. 

Both  Coiuts  have  dismissed  the  plaintiff's 
suit,  holding  that  this  suit  is  4)arred,  inas- 
much as   the  plaintiff   has  failed   to  prove 
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ever  for.  holding  that  the  document  was 
fraudulent.  It  is  by  no  means  uncommon 
to  execute  a  second  mortgage  of  the  same 
property,  and  the  fact  that  the  same  wit- 
nesses were  present  at  those  two  transac- 
tions is  no  ground  whatever  for  suggesting 
that  either  the  one  or  the  other  is  fraudu- 
lent. And  it  is  hardly  necessary  to  say 
action^^  ^*ct  that  the  mortgage  is  not  regis- 
Act  XIV. no  reason  whatever  for  setting  it 
that  the  peridi^intiff  in  this  case  put  forward 
puted  from  the  i6tm>  mortgage- bond  years 
the  suit  has  been  brougjurchased  this  pro- 
from  the  time  ihe  cause^ortgagor ;  years 
the  suit  is  within  time.  Tft^sed  the  rights 
taken  is  that  the  Lower  AppelftK^  with  their 
ing  found  that  Tarinee  was  in  posSJ^e  plaintiff 
that  Tarinee  was  the  sebait,  such 
was  opposed  to  the  evidence  adduced  by  the 
defendant,  which  went  to  prove  that  not 
Tarinee,  but  her  son  Muddun  Mohun  was 
in  possession.  The  last  ground  is  that  cer- 
tain material  witnesses  cited  by  the  plaintiff, 
namely,  Ram  Coomar  Gungopadhya,  Protap 
Chunder  Gungopadhya,  and  Gooroo  Pershad 
Roy,  the  brother-in-law  of  the  principal  de- 
fendant, Muddun  Mohun,  were  not  examin- 
ed, although  the  plaintiif  cited  them  to  prove 
that  he  had  exercised  the  right  sued  for 
within  a  period  which  would  save  his  suit 
from  being  barred  under  the  statute  of  limit- 
ation, and  that  the  Lower  Court  refused  to 
send  for  these  witnesses. 

We  think  on  the  first  point  that  this  is 
clearly  not  a  case  of  a  recurring  cause  of 
action.  Baboo  Hem  Chunder  Banerjee  has 
attempted  by  some  sort  of  analogy  to  a  rent- 
suit  to  make  out  that  this  is  a  recurring 
cause  of  action.  There  is  no  doubt  that 
a  claim  for  rent  is  a  recurring  cause  of 
action,  but  this  is  claim  to  exercise  a  right 
of  worship  of  an  idol,  and  cannot  be  said 
to  be  a  recurring  cause  of  action.  We 
think  that  the  perio  \  of  limitation  applicable 
to  this  case  is  that  laid  down  in  Clause  i6, 
Section  i  of  A6t  XIV,  of  1859,  ^^^  "ot  the 
limitation  prescribed  unJer  Clause  13, 
Section  i  of  the  same  Ad. 

Under  Clause  13,  Section  i,  suits  to  en- 
force a  right  to  share  in  any  property,  move- 
able or  immoveable,  on  the  ground  that  it  is 
joint-family  property,  &c.,  &c.,  12  years  is 
the  prescribed  period.  Clause  16,  Section  i, 
applies  to  all  suits  for  which  no  other  limit- 
ation is  expressly  provided,  and  gives  a 
period  of  six  years  from  the  lime  the  cause 
of  action  arftse.  Now,  it  cannot  be  said 
that  this  is  a  suit  for  a  share  in  any  family- 


Baboos  Kishen  Succa  Mookerjee  and 
Chunder  Ghose  for  Appellant 

Baboo  Rajendro  Nath  Bose  for 
Respondents. 

In  a  suit  for  establishment  of  lakheraj  titie! 
confirmation  of,  possession  in  land  which  was 
to  have  been  brought  to  sale  and  purchased  in% 
by  the  principal  defendant,  who  had  then  sued 
the  plaintiffs  for  a  Wubooleut  ; 

Hrlu  that  there  had  been  no   invasion  of 
title  even  if  they  had  a  lakheraj  title,  and  thati 
they  had  no  cause  of  action. 

Kemp,  J, — This  is  a  suit  on  the 
several   plaintiffs,   alleging  that   the  is 
tabs  of  land  in  suit  formed    their  lai 
holding;  that  the  principal  defendant,  iff 
ecution  of  a   decree     against    one    A 
t^'^gem,  No.  350  of  1865,  attached  the 
who   li^Vr^iidt  ueerr  cxramioeu   suouia 

examined.      It    is   not   very    probable 
the   plaintiff   or   his   father    would   give 
their     right     to     their     turn      of     wo 
of  the  family-idol,  and   it  was  therefore 
the  more  necessary  that   every   opporta 
should   have  been    given  to  the  plainii" 
prove  his  cause  of  action,  more  pariicul 
as  we  find  that  the  case  was  bandied  a' 
from  one  Court  to  another  between  the 
of  the  Moonsiff  of  Hureepal  and  that  of 
Moonsiff  of  Jehanabad,  at  the  express  raoi 
of  the  defendants.     We  find  that  the  pi 
if!   in    both   these    Courts    expressed 
anxiety  to  have   these  three  •witnesses  e 
mined,  and  he  appears  to  have  been  pnt 
by  the  MoonsifTs  of  these   two  Courts, 
principally  by  the   Moonsiff    of  Jehanabi 
who  refused  to  send  for  these  witnesses  or 
purely  technical  ground,  namely,  because 
said  witnesses  having  been  summoned  by 
Moonsiff  of  Hureepal,  they  were  not  boai 
to  attend  before  the  Court  of  the  Moonsiff 
Jehanabad.      That  may  be  so,  but  inasm 
as  one  month  and  five  days  elapsed  from 
date  of  the  application  to  enforce  *e  attem 
ance   of   these   witnesses     to   ihe  date 
which  the  case  was  decided  by  the  lat^ 
Moonsiff,  we  think  that  the  ends  of  justi 
require  that  these  witnesses  should  be  t 
mined,  particularly  as  they  were  parties  wi 
were   likely  to  throw  light  upon  the  c^* 
We,  therefore,  remand  the  case  directing  t 
Lower  Court  to  summon  those  witnesses  a 
examine   them,   and  after  hearing  ^ff^.    . 
decide  the  case  ;  first  on  the  issue  oi  ^^^^^^^\ 
tion    on   the   principle   laid   (^.own   by       J 
Court,  and,  if  necessary,  on  the  naenls  a  * 
disposing  of  the  issue  in  bar. 

Costs  to  follow  the  result. 
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been  able  satisfactorily  to  establish  that ' 
h  ever  paid    rent   as   tenants  to 
and  fats  heirs,  and  eventually  to  the 
>t-debtor,    I   cannot  .consider  de- 
entitled  as  proprietor  to  recover 
inm  plaintifiFs  as  tenants."    Now, 
^going  further,  this  was  not  a  suit  by 
HKiant   to  recover    rent  from   the 
as  tenants.      This  was  a  suit  by  the 
allying  that  their  title  had  been 
by  this  attempt  on  the  part  of  the 
to  get  a  kubooleut  from   their 
and   they,    therefore,    sued   to 
si,  not  only  their  lakberaj  title,  but 
ifirmation  of  their  possession.    It  is, 
?,  a  suit  in  which  the  plaintifiFs  had, 
Jy  to  prove  their  title  as  lakheraj- 
but  also  that  they  had  been  in  po- 

ito  one  lOk  >v^^pvrsiic  rarty. 


The  ulh  January  1871. 
PresefU: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 


ficiating 
Ainslie, 

-Section 


Right  of  worship-Canse  of  action— Limjtitloa 
-Clause  x6,  Section  i,  Act  XIV.,  i«^ 

a  otherr.,  Appellants, 


Case  No.  1639  of 


versus 


Special  Appeal  /r'-^^^"^^^  Shamunto,  Respondent. 

the  SuhordinaNo.  32,  dated  the  25th  November  1870, 
themMcni  G,  A,  Pepper,  Esquire,  Additional 
0/  the  My^d^c  of  Nuddea,  to  the  Registrar  of  the 
.VsiMr  ifigfi  CourL       ' 

Where  a  respondent  resides  in  Chandernagore,  i.  e 
.  out  of  British  Territory,  the  notice  of  appeal  should  be 

a  suit  for  Rupees  13,777  was  brought  a}jainst    forwarded  to  him  by  post  under  a  registered  cover  and 
nts  whose  interests  were  not  identical,  and  the  1  if  he  does  not  appear,  a  verified  statement  should  be  put 


ordered  separate    trial  of  the  different  causes 

id,  as  provided  in   Section  9,  Act  VI 11.   1859,  ^^ 

d  by  the  defendants  from  the  decision  in  one  of 

Ills  valued  at  Rupees  149  was  held  not  to  lie  to 

[High  Court. 

hie    by    the     Deputy     Registrar. — The 

pnal  suit  was   brought   by   the   plaintiff 

"wi  several   defendants   whose   interests 

not  identical.     The  Subordinate  Judge 

[the  24-Pergunnahs,  before  whom  the  suit 

insiuuted,   being    of  opinion    that   the 

was  composed   of  several  causes  of  ac- 

ii  and  could   not   conveniently   be  tried 

iher,  ordered   separate  trials,  and   tried 

cause  separateh,  as  provided  in  Sec- 

9,  Act  VIII.  of  1859. 

fTbe  original   suit   was   valued  at    13,777 
The    trial    from    the    decision    in 
■ch  this  appeal   has  come  up  involved  a 
'im  for  possession  of  one-third  of  6  bee- 
and  12  cottahs  of  land,  and  was  valued 
i49rupoes  and  17  gundas. 

Jhc  several  trials  arising  out  of  the  ori- 

suit   were    registered    and    numbered 

the    Subordinate    Judge    as     separate 

«  is  a  matter,  therefore,  of  doubt,  whe- 
|f  an  appeal  from  a  decree  in  such  a  case 
B  lie  to  this  Court  and  not  to  the  Court 
^WZillah  Judge. 

1  beg  to  refer  the  point  for  the  orders  of 
W  Coun. 


in  to  show  that  he  is  at  present,  or  has  recently  been,  re- 
siding- there. 

Sir, — 1  HAVE  the  honor  to  bring  to  your 
notice  that  the  accompanying  summons  sent 
by  the  High  Court  to  serve  on  the  respond- 
ent, Gopal  Chunder  Shamunto  alias  Tincow- 
ree  Shamunto,  has  to  be  served  in  the  town 
of  Chandernagore,  and  cannot,  therefore, 
be  served  from  this  Court,  the  respondent 
living  in  French  Territory. 

Note  by  the  Deputy  Registrar.— Th^  law 
which  seems  to  me  to  apply  to  a  case  like 
the  present  is  Section  60,  Aft  VIII.  of  1859, 
which  provides  for  the  service  of  processes 
out  of  British  Territory  by  post. 

That  perhaps  is  the  course  which  the 
Judge  should  have  followed  in  regard  to  the 
notice  of  appeal  (not  summons)  which  he 
has  returned  unserved  because  the  respond- 
ent is  a  resident  of  the  Town  of  Chander- 
nagore ;  and  to  ensure  service,  as  well  as  to 
procure  good  evidence  of  it,  the  cover  en- 
closing such  a  process  should  probably  be 
registered. 

To  save  time  this  notice  may  be  forward- 
ed to  the  address  of  the  respondent  in  Chan- 
dernagore under  a  registered  cover. 

Norman,  C,  f.—li  the  respondent  Gopal 
Chunder  Shamunto  has  not  been  already 
so  served,  notice  should  be  forwarded  to  him 
by  post  under  a  registered  cover;  and  if  the 
respondent  does  not  appear,  a  verified  state- 


Norman   r  V     n  u  1  ^  1'  ""^"^  ^^T"^^^  ^^  P"^  ^"  ^°  '^^^  ^^^^  ^*^«  said 

In^  u^  L      /•— ^n«  appeal  does  not  lie    respondent  is  at  present  residing»at  Chander 

i°e  High  Court.  nagore,  or  has  been  living  there  recently 
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The  14th  January  1871. 

Present : 

The    Hon'bie    E.    Jackson    and   Onootool 
Chunder  Mookerjee,  Judges. 

Jurisdiction— Res  adjudicata— Possession- 
Onus  prolMindi. 

Case  No.  1432  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Chittagong,  dated 
the  26th  April  18 jo,  reversing  a  decision  of 
the  Moonsiff  of  Raojan^  dated  the  2gth 
November  iSjo, 

Boistub  Churn  Sein  (Defendant),  Appellant, 

versus 
Trahee  Ram  Sein  (Plaintiff),  Respondent, 

Baboos  Chunder  Madhub  Ghose  and  Kashee 
Kant  Sein  for  Appellant. 

Baboo  Ok  hi  I  Chunder  Sein  for  Respondent. 

Where,  for  the  purposes  of  a  rent-suit,  a  Revenue 
Court  finds  that  a  kubooleut  propounded  by  the  plaint- 
iff is  a  genuine  document,  such  finding  is  no  bar  to  a 
Civil  Court  trying  the  question  of  right  between  the 
parties,  and  for  that  purpose  trying  the  validity  and 
genuineness  of  the  kubooleut. 

In  a  suit  for  possession  of  a  portion  of  land  on  the 
allegation  that  it  had  belonged  to  plaintiff  as  his  an- 
cestral property  up  to  the  date  of  his  being  ousted, 
where  defendant,  admitting  the  alleged  possession,  con- 
tended that  it  had  been,  not  that  of  an  owner,  but  only 
permissive  possession  as  that  of  a  tenant:  held  that 
the  burden  of  proof  lay  on  the  defendant. 

Mookerjee,  J, — Plaintiff  in  this  case 
sues  for  possession  of  three  pieces  of  land, 
from  which  he  alleges  he  has  been  dis- 
possessed in  execution  of  a  decree  obtained 
by  the  defendants,  under  Section  78  of  A€l 
X.  of  1859,  on  the  ground  that  the  proper- 
ties belong  to  him  as  his  ancestral  .proper- 
ties, and  were  in  his  possession  up  to  date 
of  the  ouster. 

The  defendants  admit  that  the  disputed 
land  was  the  property  of  the  plaintiff,  but 
that  they  purchased  it  by  a  kobala,  dated 
in  II 96  Mughee;  that  the  plaintiff  executed 
a  kubooleut  in  their  favor  in  the  above  year, 
and  anothec  in  12 14,  M.;  and  that  the  pos- 
session of  the  plaintiff  was  not  the  posses- 


sion  of  the   malik  since  the  alienaiioa 
1 196,  but  was  that  of  a  tenant  on  pa] 
of  rent. 

The  Court  of  first  instance  gave  plaii 
a  decree  only  for  d^g  991,  one  of 
digs   which  he   had  claimed,  holding 
the  kobala  as  well   as  the  two   kobi 
set  up  by  the   defendant   are   forged 
fabricated. 

Both  parties  appealed  against  this 
sion  to  the   Subordinate  Judge,  who, 
curring  with  the   Moonsiff  in   his  view 
the  documents  produced  and  relied  up< 
the  defendants,  gave  plaintiff  a  decree 
all  the  3  plots. 

Against  this  decree   of  the    Suboi 
Judge   one  of  the  defendants  appeals 
cially,  urging  a  point  of  law  never  urged 
him  in  any  of  the  Courts  below,  wi., 
the    defendants  having  obtained    a   d< 
against  the  plaintiff  for  arrears  of  rent 
ejectment  in  the  Revenue  Court,  under 
tion  78  of  Act  X.  of  1859,  the  Civil 
has  no  jurisdiction  to  entertain  a  suit 
for  its  object  a  declaration  that  the  pr< 
ties  belong  to  the  plaintiff  as  the  pr< 
thereof,  which,  in  effect,  nullifies  the  6^ 
obtained  by  him  in  the  Collector's  Court, 

The  former  suit  in  the  Collector's 
was  simply  a  suit  for. arrears  of  rent 
for  ejectment  on  account  (9f  such 
The  Revenue  Court,  in  order  to  the 
tainment  of  such  arrears  and  for  the 
poses  of  that  suit,  found  that  the  kul 
propounded  by  the  plaintiffs  in  that  suit 
a  genuine  document.  The  present  suit 
instituted  to  have  it  declared  that  the 
perties,  for  the  rent  of  which  the  suit  in 
Collcctoraie  was  brought,  do  not  belong 
the  defendant,  but  are  the  ancestral  pi 
ties  of  the  plaintiff,  and  were  in  his 
sion  down  to  1869.  • 

Now,  the  Court  of  the  Deputy  Colk 
or  was  neither  a  Court  of  concurrent  ji 
diction  with  the  Civil  Court,  nor 
possessing  any  jurisdiction  to  try  qi 
tions  of  civil  right  between  the  paitk 
We  also  find  that  the  question  which 
to  be  decided  in  this  civil  suit  was  nei 
decided  by  the  Collector's  Court,  nami 
whether  the  property  belongs  to  the  plaint 
or  has  been  purchased  by  the  defendant  fi 
plaintiff  in  1196.  The  only  point  wh« 
seems  to  have  been  tried,  and  which  tl 
Deputy  Collector  as  a  Court  of  eacclusii 
jurisdiction  in  cases  of  rent  could  only 
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pally  was  whether  the  arrears  claimed  by 
1^  pkintifF  (the  defendant  in  ihis  cauae) 
las  actually  due. 

It  cannot  be  said  that  because,  for  the 

08es  of  the    rent-case,   the    kubooleut 

held  to  be  a  genuine  document,  that 

cforj  the  question  of  the  right  between 

jwrties,  viz ,  whether  plaintiff  is.  still  in 

session  on  his  own  right  as  owner  of  the 

loperty,  or  whether   he  has   not   sold  the 

*me  to  the  defendant  by  the   kobala  of 

9\  cannot  be  tried  by  the  Civil  Court. 

it  be  contended  that  it  constitutes  a  res 

ita  between    the   parties  to    the   suit, 

simple  answer  is  that  the  Collector  did 

even  profess  to  decide  the  question  of 

purchase  of  the  property  by  the  defend- 

from  the  plaintiff,  nor  could  he  decide 

question  finally. 

is  next  contended  that,  the  kubooleut 
ig  been    pronounced    by    the    Deputy 
"tor  as  a  genuine  document,  the  Civil 
is  not  at  liberty  to  declare  the  same 
proved  or  spurious.     The  main  quea- 
wiiich  the  Civil  Court  had  to  try  was, 
^n  plaintiff  is  the  owner  of  the  pro- 
ves,  or   has    divested    himself   of    that 
jrship  by  a  sale  to  the  defendant.     This 
Couru  have  decided   by  declaring  that 
<ieed  of  sale  filed  by  the  defendant  to 
■e  his  purchase  is  a  spurious  document, 
ibercfore  tbat  no  transfer  of  the  proper- 
was  made  in  favor  of  defendant.     Then, 
tbe  admitted  possession  of  the  plaintiff 
sought  by  the  defendant  to  be  made 
appear  as  the   possession    of   a    tenant 
ner  a  lease,  the  Civil  Court  was  at  liber- 
!*>  judge  for  itself  whether  plaintiff  has 
•ny  lime  consented  to  waive  his  superior 
■^ssion  as  proprietor  and  accepted  the  far 
nor  one,  namely,  to  remain  in  possession 
we  tenant  of  the  defendant.     The  fact 
we  Collyior  having,  for  the  purposes  of 
*  rent-suit,  decided  the  kubooleut  to  be 
^  would   not,  we  apprehend,  debar 
tivil  Court  from  inquiring  whether  the 
■ession  of  the  plaintiff  was  the  pnssession 
^ryoi  or  of  an  owner,  and  for  that  pur- 
■e  trying   the   genuineness   and    validity 
f  «e  kubooleut. 

^  therefore,  agreeing  with  the  decision 
■^  .by  ihe  late  Chief  Justice,  Sir  Barnes 
•»i    in    the     case     reported     in     8 
irt    f    P^^^^^  page  175,  hold  that  the 
■"  of  the   Collector   and    that    of   the 
!«  arc  not  Courts  of  concurrent  jurisdic- 
*aQ  tbat  consequently  the  decision  of 


the  Collector,  even  if  there  be  any  on  the 
question  of  title,  was  not  conclusive  except 
on  the  question  of  rent  over  which  the  Col- 
lector had  exclusive  jurisdiction,  under  Sec- 
tion 23  of  Act  X.  of  1859, 

The  next  contention  of  Baboo  Chunder 
Madhub  was  that  the  Lower  Appellate  Court 
was  wrong  in  throwing  the  onus  of  proof  on 
the   defendant,   and    in   giving  a  decree  to 
plaintiff  on  the  weakness  of  the  defendant's 
case.     We   do  not,  however,   consider   that 
this  contention    is  sound.     The   defendant 
admits  that  the   land,  the   subject  of  this 
litigation,   belonged   to   plaintiff.     He   then 
states  that  the   plaintiff  sold    the    proper- 
ty to  hjm,   and    that    he    was    since    his 
purchase  in  possession  of  the  land.      Actual 
possession  of  the  property  is  also  admitted  to 
be  in  the  plaintiff,  but  it  was  contended  that 
that  possession  was  not  the  possession  of  an 
owi)er,  which  actual  possession  may  prima 
facte  import,  but  was  a  permissive  possession 
as  that  of  a  tenant.     We  think  that,  from  the 
nature  of  the  pleadings  in  this  case  and  its 
peculiar  circumstances,  the  Subordinate  Judge 
was  right  in  throwing  the  burden  of  proof  on 
the  defendant,  and  on  the  failure  of  the  de- 
fendant to  make  out  his  case  adiudifinff  a  de- 
cree to  the  plaintiff.  J     6    s       c 

It  is  ne-\t  argued  that  the  measurement 
of  two  of  the  dags  as  well  as  a  sunnud  of 
1855  were  made  in  the  name  of  the  de- 
fendant, and  that  the  Subordinate  Judge 
has  not  given  due  weight  to  the  circum- 
stance,  which  weighed  so  heavily  with 
the  first  Court  as  to  induce  it  to  refuse  a  de- 
cree to  the  plaintiff  for  those  lands  We 
find,  however,  that  the  Judge  has  taken  that 
matter  into  his  consideration,  and  was  of 
opinion  that,  *'  when  it  has  been  proved  that 
"the  defendant's  title-deeds,  namelv,  the 
'*  kobala  and  the  kubooleut,  are  false  and 
'I  untrustworthy,  and  it  is  the  plaintiff,  not 
the  defendant,  who  was  all  along  in  pos- 
" session  of  the  land  as  its  proprietor,  the 
"  mere  insertion  of  the  defendant's  name  in 
'*the  measurement- paper  or  sunnud  being 
"  drawn  up  in  their  names,  are  not  sufficient 
'*  to  warrant  the  belief  that  the  defendants 
"are  the  rightful  owners  or  were  posses- 
"sors  of  the  disputed  properly."  This 
contention,  therefore,  is  untenable.  The 
Subordinate  Judge  comes  to  a  conclusion  of 
fact  from  the  whole  evidence  in  the  case 
which  cannot  be  disturbed  in  special  appeal 

This  appeal  is,  therefore,  dismissed  with 
costs. 

fir 
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The  1 6th  January  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayleyand 
Dwarkanath  Mitter,  Judges, 

Attachment  of  decree— Sections  205  and  237, 
Civil  Procedure  Code. 

Case  No.  93  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  the  24- Per- 
gunnahs,  dated  the  31st  January  iSyo. 

Prince  Golam  Mahomed  (Defen(fant), 

Appellant, 

versus 

Indro  Chand  Johuree  (Plaintiff),  Respondent, 

Baboo s  Romesh  Ch under  Mitter  and  Hem 
Chunder  Banerjee  for  Appellant. 

Baboos  Bhyrub  Chunder  Banerjee  and 
Umbika  Churn  Bose  for  Respondent. 

A  decree  is  property  within  the  description  of  "other 
property"  in  Section  2'»5,  Act  VIII.  of  i5>59,  and  is,  there- 
tore,  liable  to  attachment  and  sale  in  execution.  For 
the  purpose  of  attaching-  the  decree  itself  and  the  mo- 
ney due  thereunder  after  it  has  come  into  Court,  the 
form  laid  down  in  Section  237  is  the  most  appropriate. 

Normany  C,  J, — I  am  of  opinion  that  the 
decree  of  the  Subordinate  Judge  is  quite  cor- 
rect. Prince  Mahomed  Rohimooddeen  pur- 
chased a  moiety  of  a  decree  in  a  suit  pending 
in  the  Court  of  the  Judge  of  the  24-Per- 
gunnahs  by  Shumsoonnissur  Begum  against 
Moonshee  Buzloor  Roheem.  Prince  Maho- 
med Rohimooddeen's  name  was  not  entered  in 
the  record  as  a  co-plaintiff,  or  as  being  joint- 
ly interested  in  the  decree  with  Shumsoon- 
nissur ;  but  by  two  several  orders  in  the  suit, 
he  was  treated  as  being  jointly  interested 
with  her  in  the  decree  and  standing  in  the 
position  of  a  decree- holder.  By  the  latest  of 
these,  dated  the  26th  of  May  1:68,  it  was 
ordered  that  he  should  be  at  liberty  to  bid 
as  such,  and  that  a  certificate  of  receipt  sign- 
ed by  him  should  be  taken  in  part-payment 
of  his  (8  annas)  share  of  the  decree. 

On  the  17th  of  August,  Indro  Chand 
Johuree,  the  plaintiff  in  the  present  suit, 
having  apphed  for  an  attachment  of  the  rights 
and  interests  of  Prince  Mahomed  Rohimood- 
deen in  the  decree,  an  order  was  passed  by 
the  Subordinate  Judge,  who  sent  a  rooba- 
kar^e  to  the  Judge  of  ihe  24-Pergunnah9, 


directing  that  the  right,  title,  and  interertj 
Rohimooddeen  in  the  decree  should  he 
tached. 

The  Judge,  on  receipt  of  the  roobab 
passed  an  order  that  the  decree  should 
attached  according  to  practice. 

On  the    24th   of   August,    Prince 
Mahomed  purchased  from  Prince  Mahc 
Rohimooddeen  his  interests  under  the 
cree.     After  this   date,  the   sum  of  Rt. 
1,64,339-1-9  was  paid  into  Court  by  ihc. 
fendant    Moonshee    Buzloor    Roheem, 
judgment-debtor,  on  account  of  the  shai 
Prince  Mahomed  Rt>himooddeen.   The^ 
of  this  amount,  less  certain  sums  to 
he  admitted  the  right  of  the  Agra  Bank,^ 
Mr.   Wilkinson,    as    Administrator-GeiM 
was   subsequently   taken    out  of  Court! 
Prince  Golam  Mahomed. 

The    present    suit    is    brought  by 
Chand  Johuree  against  Prince  Golam 
med    to   recover  the  amount  to  which 
plaintiff  would  have  been  entitled  undd 
attachment  out  of  the  sura  paid  inio  (r 
to  the  credit  of  Prince  Rohimooddeen; 
the  point  argued  before  us  is  that  thCj 
tachment  of  the  decree  of  the  17th  of  Afl"' 
operated  nothing,  inasmuch  as  it  wasnt 
attachment  in  accordance  with  any  on^ 
the  Sections  from  233  to  238  of  the 
Procedure  Code. 

Now,  -we  may  /)bserve  thaft  the  20510 
tion  declares  what  are  the  several  specif 
property  liable  to  attachment  and  sale  a 
decree.'namely — "  lands,  houses,  goods,( 

*  ney,    bank-notes,    Government   secujw 

*  bonds,  or  other  securities  for  money,  W 
'  shares  in  the  capital  or  joint  stocic  of 
'  railway,  banking,  or  other  public  cofflf 
*or  corporation,  and  all  other  property  « 

*  soever,  moveable  or  immoveable,  belonj 
'  to  the  defendant,  and  whether  the  samei 

*  held  in  his  own  name,  or  by  arftiherpcr 
'  in  trust  for  him  or  on  his  behalf. 

Now,  we  have  no  doubt  but  that  a  dc( 
is  property  which  falls  within  the  des 
tion  of  '•  other  property  "  in  Section  205, 
is,  therefore,  declared  to  be  liable  to  ait« 
ment  and  sale  in  execution  of  a  decree, 
when  the  Sections  from  233  to  23S  ^^^  ' 
through  carefully,  it  will  be  found  ih«T 
one  of  these  Sections  appears  to  be  ex*w| 
applicable  to  such  property  as  a  decree.  ^ 

Wc  think,  however,  that,  assuming^^ 
none  of  these  Sections  contain  any  P^^^^ 
appropriate  for  the  attachment  oi  a  a«  . 
it  must  not  be  taken  that  a  decree  ^' 
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lis  within  the  class  of  sabjects  declared 
fble  to  attachment  by  Section  205  is  there- 
re  DOC  so  liable.  Of  the  several  species 
[  properly  for  the  attachment  of  which 
ovision  is  made  by  the  several  Sections 
iove  mcmioae.ly  that  which  is  most  nearly 
labgous  to  the  right  of  a  decree-holder  in 
decree  which  is  being  executed  in  a  Court 
Justice  is  a  security  in  deposit  in  a  Court 
;  jastice  or  money  in  a  Court  of  justice  or 
!  tl\p  hands  ot  any  officer  of  (jovernmeni 
hich  is  or  may  become  payable  to  the  de- 
iMiant.  Ttie  attachment  of  such  property 
provided  for  by  Section  237. 

[The  attachment  in  the  present  case  has 
1^  made  in  the  manner  prescribed  by 
Won  237;  and  we  think  that,  for  the  pur- 
ne  of  attaching  the  decree  itself,  and  the 
nncy  when  it  came  into  Court,  the  forgi 
Ittlachnaent  under  Section  237  is  perhaps 
|mosi  appropriate.  A  decree  for  money 
be  considered  as  consisting  of  two 
first,  the  debt  due  from  the 
lem-debtor  to  the  decree-holder ;  and, 
idly,  the  security  for  that  debt  by  a 
»  which  renders  it  capable  of  being 
reed.  The  one  being  capable  of  separa- 
te from  the  other,  the  two  things  are  dis- 
^t-one  being  a  debt,  the  other  being  the 
"ity  for  that  debt. 

«ow,  if  a  decree  ^vere  to  be  treated  merely 
I  a  debt,  and  jf  the  only  mode  of  attaching 
[tt  by  an  order  for  attachment  under  Sec- 
g^^i^*  nanaely,  by  a  "  written  order  pro- 
ing  the  creditor  from  receiving  the 
and  the  debtor  from  making  payment 
limf"  ^^^  security  of  a  creditor  attaching 
gwrcc  will  be  very  imperfect,  because  the 
■n:hment  would  not  stay  execution  of  the 
*^;  and  if  the  execution  proceeds  and 
«»oney  is  realized  and  paid  into  Court 
^^  the  decree,  if  the  decree-holder  dis- 
ws  the. order  of  the  Court  and  applies 
^«c  out  ihe  money  in  contempt  of  the 
r^  of  auachraent  served  on  him,  he  can 
**'  ^"'ess  there  is  some  order  recorded 
m  Court  executing  the  decree  prohibiting 
:^^^^*^^-^^lder  from  receiving  the  money 
«  Court.  There  m  ust,  therefore,  be  some 
atis  of  attaching  the  decree  itself  more 
J^oal  than  the  ordinary  attachment  under 
Wn  236.  Nq  doubt,  it  would  be  prudent 
jToper  in  case  of  attachment  of  a  decree 
r«^^e  the  judgment-debtor  wiih  an  order 
R^  5>ectioo  236  in  order  to  attach  the 
J^  aue  from  him.  But  the  want  of  such 
^eTrce'     °^  *^^^^  ^^^  attachment  of  the 
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In  my  opinion,  the  attachment  in  the  pre- 
sent case  was  valid  and  effectual.  Prince 
Golam  Mahomed  has  taken  out  of  Court 
money  which  was  subject  to  the-  lien  and 
attachment  of  the  plaintiff  Indro  Chand 
Johuree.  I  think  he  is,  therefore,  liable  to 
refund  to  Indro  Chand  the  money  so  taken, 
to  the  extent  of  his  lien,  and  the  Subordi- 
nate Judge  was  right  in  decreeing  the  plaint- 
iff's case. 

This  appeal  must,  therefore,  be  dismissed 
with  costs. 

Bqyley,  J, — I  concur. 

Mitter^  J , — I  am  of  the  same  opinion. 

I  think  that  the  objection  now  taken  be- 
fore us*  was  never  pre:»sed  by  the  defendant 
in  the  Court  below,  and  as  it  is  not  pretended 
by  him  that  he  took  the  assignment  from 
Prince  Rohimooddeen  without  being  aware 
of  the  attachment,  I  think  he  ought  not  to 
be  permitted  to  take  that  objection  now. 

I  would  also  dismiss  the  appeal  with  costs. 


The  i6ih  January  187 1. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 

Judges, 

Lessee— Boundary-dispute — Survey. 

Case  No.  127  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
Ihe  Officiating  Judge  of  Gya,  dated  the 
2Tst  March  i8yo, 

Ameeree  Begum  and  others  (Some  of  the 
Defendants),  Appellants^ 

versus 

Gobind  Pandey  and  another  (Plaintiffs), 
Respondents. 

Mr,  R,  T,  Allan  for  Appellants. 

Messrs,  R,  E,  Twidalt  and  C  Gregory  and 
Bahoos  Unnoda  Pershad  Banerjee  and 
Mohesh  Chunder  Chowdhry  for  Respond- 
ents. 

In  a  suit  by  the  lessee  of  a  mouzah  to  recover  p<^ses- 
sion  of  a  piece  of  land  from  a  lessee  of  an  adjoining 
mouzah,  both  making  title  under  one  zemindar,  where 
a  survey  had  taken  place  at  a  time  when  both  mouzahs 
to  whicli  respectively  the  land  was  claimed  as  belon^injr 
were  in  his  possession,  and  when  neither  of  the  leases 
was  'v\  existence  : 

Hkld  that  the  suit  involved  simply  a  question  of 
boundary,  and  what  was  to  be  ascertained  was,  to  which 
mouzah  the  land  in  dispute  was  found  tu  belong  at  the 
time  of  the  survey. 
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Maharajah  Joy  Mungul  Singh  (Defendant), 

Appellant  J 


versus 


Mohun  Ram  Marwaree  (Plaintiff), 
Respondent, 

Mr,  R.  T,  Allan  and  Bahoos  Nil  Madhuh 
Sein  and  Boodh  Sein  Singh  for  Appel- 
lant. 

Baboo  Romesh  Chunder  Milter  for 
Respondent. 

An  arbitrator  has  full  power  to  retract  his  re^'gnation 
of  ofBce  before  it  is  accepted. 

Norman,  C  J. — We  think  that  there  is 
not  the  sniallest  doubt  in  this  case. 

The  appeal  is  an  appeal  against  a  judg- 
ment passed  in  pursuance  of  an  award  made 
by  Mr.  Teignmouth  Sandys  and  Moulvie 
Wahidooddeen,  as  arbitrators.  The  judgment, 
being  in  accordance  with  the  award,  is 
final. 

Mr.  Allan,  however,  has  attempted  to  make 
one  point — and  only  one — which  has  the 
least  semblance  of  substance  in  it,  namely, 
that,  before  signing  the  award,  Mr.  Sandys 
had  resigned  the  oflice  of  arbitrator  to 
which  he  had  been  appointed  in  the  course 
of  a  judicial  proceeding  by  the  Judge  of 
Bhaugulpore.  A  paper  which  had  been 
irregularly  signed  as  an  award  having  been 
sent  back  to  Mr.  Sandys  and  Moulvie 
Wahidooddeen,  in  order  that  they  should 
sign  it  at  the  same  time,  ^Ir.  Sandys  wrote  a 
letter  to  the  Judge,  expressing  his  desire  and 
intention  to  resign  the  office  of  arbitrator, 
and,  as  far  as  he  could,  at  the  same  time, 
resigning  such  office. 

The  Judge  wrote  to  Mr.  Sandys,  dissuad- 
ing him  from  persisting  in  his  refusal  to 
act,  upon  which  Mr.  Sandys  withdrew  his 
resignation,  and  proceeded  to  make  the 
award. 

It  appears  to  us  that,  as  he  did  so  before 
his  resignation  was  accepted  by  the  Court 
by  which  he  had  been  appointed,  he  had  full 
power  to  retract  his  resignation;  and  his 
award  is  a  good  and  perfectly  legal  award. 

The  appeal  is  dismissed  with  costs. 


The  i8lh  January  1871. 

Present : 

The    liou'blc    J.    P.    Norman,     Officii 
Chiff  Justice,  and  the  Hon'ble  G. 
and  W.  Ainslie,  Judges, 

Possessory  suit^-Section  15,  Act  XIV.  of 
Ghatwals — Leases. 

Cases  Nos.  73  and  125  of  1870.    • 

Regular  Appeal  from  a  decision  passed 
the    Subordinate    Judge     of  Beerbhi 
dated  the  24th  March  18 Jo, 

Mr.  G.  Grant  and  the  Court  of  Wards 
(Defendants),  Appellants, 

versus 

m 

Bungshee  Deo  (Plaintiff),  Respon  ient. 

Messrs,  J,  Graham  and  R,  E*  Twidale 
Baboos    Unnoda  Pershad    Banerjee 
Juggodanund  Mookerjee  for  Appellants. 

Mr,  R.  T,  Allan  and  Baboo  Sreenath 

for  Respondent. 

A  suit  for  restoration  to  possession  on  the  g^rouiul 
having  been  dispossessed  otherwise  than  by  doe  p 
cess  of  law,  where  the  plaintiff  seeks  to  exclude 
question  of  title  must  be  brought  within  six  mot 
after  the  time  of  dispossession. 

A  ghatwal  is  not  competent  to  grani:  a  lease  in  pei 
tuity,  and  his  successors  are  not  bound  to  recogi 
such  an  incumbrance. 

Norman,  C,  J. — Thk  plaintiff,  theyoDnj 
of  two  sons  of  Junglee  Deo,  who  was 
great-grandson  of  one  Roop  Narain 
the  proprietor  of  a  ghatwalee  estate  calk 
Talooka  Rohinee  in  the  District  of  Beef- 
bhoom,  sued  for  the  recovery  of  possessioil 
of  five  villages,  part  of  this  ghatwalee  ta* 
look,  which  he  claimed  as  having  beettj 
assigned  to  his  ancestors  for  thiir  mainte-^ 
nance  in  hereditary  right. 

The  title  set  up  in  the  plaint  is  under  ani 
alleged  lease  said  to  have  been  granted  bjrj 
Bissen  Narain,  the  brother  of  his  ance^orj 
Kishen  Narain  Deo,  to  his  grandfathoj 
Beharee  Deo,  son  of  Kishen  Narain,  out  ct 
the  ghatwalee  estate  of  Rohinee,  of  which 
Bissen  Narain  was  then  the  owner,  at  a  fixed 
rent  of  Rupees  31-12. 

He  values  his  suit  at  Rupees  29.SS4 
Rupees  18,945  being  the  value  of  the  land 
and  Rupees  10,279  the  amount  of  the  mesne- 
profits  for  the  period  of  dispossession. 
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The  defendants,  Mr.  Graot,  lessee  under 
r  Court  of  Wards,  and  the  Deputy  Com- 
||«oner  of  the  Sonthal  Pergunnahs  re  pre- 
ting  the  Coart  of  Wards  on  behalf  of 
loom  Koomaree,  the  mother  of  Roodro 
lin  Deo,  in  whom  the  ghatwalee  estate 
[now  vested,  by  their  written  statements 
bed  s^eral  defences. 

^e  principal  defence — that  which  was 
lan\y  argued  before  us  in  appeal — was  that, 
f  regards  ghatwalee  tenures  in  Beerbhoom, 
b  ghatwal  has  no  authority  to  grant  a  lease 
jrpeloiiy. 

order  to  the  better  understanding  of 

facts,  it  is   convenient   to   refer  to  the 

Bgrce  of  the  parties,  which  is  as  follows  : — 
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j^'nc  plaintiff  did   not  prove  a  lease  by 

'^  ^'arain  to  Kissen  Narain  as  alleged, 

o«  a  lease  granted  in  1240  by  Sham  Narain 

ttn  '*-^*^  Deo  to  hold    generation   after 

B'nc'ation  at  an  annual  rent  of  1 1  rupees. 


The  ghatwalee  estate  having  been  attached 
in  execution  of  a  decree,  the  Sezawul  dis- 
possessed the  lessee  on  which  Mosaheb  Deo, 
the  uncle  of  Junglee  Deo,  made  an  applica- 
tion to  the  Collector,  who,  by  order  dated 
i?th  July  1838,  /.  f.,  1245,  directed  that  he, 
Mosaheb  Deo,  should  be  restored  to  pos- 
session paying  an  enhanced  rent  of  thirty 
rupees  Sicca,  or  Company's  rupees  thirty- 
two. 

Oodit  Narain,  who  was  the  ghalwal  prior 
to  1857,  became  insane.  On  his  death,  the 
Court  of  Wards,  on  the  13th  of  April  1867, 
caused  a  proclamation  to  be  made  requiring 
the  tenants  of  the  ghatwalee  estate  to  pay 
their  rents  to  the  Court  of  War  is  on  behalf 
of  his  mfant  son  Roodro  Narain,  and  from 
that  time  it  is  not  disputed  that  the  plaint- 
iff and  his  family  have  been  out  of  posses* 
sion.  But  prior  to  this  date,  namely,  on 
the  3rd  April  185^,  the  rights  and  interests 
of  the  plamtiff's  father,  Junglee  Deo,  were 
sold  in  execution  of  a  decree  against  him, 
and  were  bought  by  one  Gireedharee,  who 
has  come  forwaid  as  a  witness  in  the  present 
suit,  and  stated  that  he  had  no  real  interest, 
and  that  he  bought  benamee  for  Jungiee 
Deo.  Strange  to  say,  the  Subordinate  Judge 
stopped  the  defendant's  vakeels,  who  were 
cross-examining  the  witness  as  to  the  nature 
of  his  dealings  with  Junglee  Deo,  who  ap- 
peared to  have  been  indebted  to  him,  saying 
that  the  questions  were  not  relevant,  and 
this,  though  it  appeared  from  his  own  state- 
ment that  he  had  been  collecting  rents — he 
says  as  tehsildar — from  1260  to  1263,  that  is, 
from  1853  to  1857. 

The  Subordinate  Judge  decides  all  the 
issues  in  favor  of  the  plaintiff.  He  dis- 
poses of  the  question  relating  to  the  power 
of  a  ghatwal  to  grant  a  lease  in  perpetuity, 
by  saying  that,  if  a  ghatwal  bond  fide  grants 
a  lease  in  perpetuity,  it  remains  good  and 
valid,  not  only  during  the  life  of  the  ghat- 
wal, but  also  after  his  death,  so  long  as  his 
heirs  continue  to  hold  the  ghatwalee.  He 
says  also:  "  The  lease  granted  by  a  former 
ghatwal  can  be  set  aside  by  a  regular  suit. 
The  Court  of  Wards  or  surburakar  under 
them  cannot,  of  their  own  authority,  oust 
any  persons  in  possession  of  lands  under  a 
lease  granted  by  the  ancestor  of  the  present 
ghatwal." 

From  that  decision  the  defendants  have 
appealed. 

It  is  necessary  first  to  notfbe  the  point, 
which  might  arise  if  it  be  true,  as  supposed 


40 


Civil 


THE  Weekly  REpoRTfeR. 


Rulings, 


[Vol.  XV. 


by  the  Subordinate  Judge,  that  Mr.  Grant, 
the  lessee  under  the  Court  of  Wards,  wrong- 
fully dispossessed  the  plaintiff  or  his  father 
without  suit.  If  the  plaintiff  had  sued  for 
restoration  fo  possession  on  the  ground  that 
he  had  been  dispossessed  otherwise  than  by 
due  process  of  law,  and  sought  to  exclude 
the  question  of  title,  as  appears  to  have  been 
the  case  in  Marshall's  Reports,  page  1 1 7, 
the  suit  should  have  been  brought  within 
six  monihs  after  the  time  of  the  disposses- 
sion— see  Section  15  of  Ad  XIV.  of  1859. 

In  the  suit  now  brought  it  is  incumbent 
on  the  plaintiff  to  show  that  he  had  a  right 
to  possession  subsisting  at  the  time  of  the 
commencement  of  the  suit.  He  must,  there- 
fore, show  that  the  lease  under  wbich  be 
claims  is  yalid  and  binding  against  the 
present  ghatwal. 

A  point  very  closely  resembling  that  with 
which  we  have  to  deal  wa%  considered  by  the 
late  Sudder  Court  in  the  case  of  Hur  Lall 
Smgh  versus  Jorawun  Singh,  VI.  Select 
Reports,  pp.  1^9  to  171.  In  that  case,  a 
ghatwalee  estate  had  been^  divided  by  a 
previous  ghaiwal  amongst  his  family,  and  one 
of  the  family,  who  was,  in  fact,  the  eldest  son 
of  the  ghatwal,  sued  for  partition  and  sepa- 
rate possession  of  the  one-third  share  which 
had  been  assigned  to  him.  After  full  con- 
sideration the  Court  dismissed  the  suit, 
deciding  that  ghatwalee  lands  are  grants 
for  particular  purposes,  especially  of  police, 
and  to  divide  them  into  small  portions 
amongst  heirs  of  the  ghatwals  would  be  to 
defeat  the  very  end  for  which  the  grants 
were  made.  !\Ir.  Rattray  says  :  *'  The  lands 
"  are  held  conditionally  on  the  due  perform- 
**  ance  of  certain  defined  duties.  They  be- 
'*  long  to  the  office,  and  should  not  be  fritter- 
"  ed  away  into  portions  inadequate  to  the 
"  remuneration  of  the  dutv  demandable  from 
"  the  occupants  of  the  whole  as  a  whole.  I 
'*  would  not  allow  the  division  even  with 
"  the  sanction  of  an  entire  family  or  clan.'' 

In  the  case  already  referred  to  in  Marshall's 
Reports,  the  Court  say  that  they  think  that 
the  ghatwals  of  Beerbhoom  are,  under  Sec- 
tion 2,  Regulation  XXIX.  of  1814,  possessed 
of  estates  of  inheritance  without  the  power 
of  alienation. 

The  late  Sudder  Court,  S.  D.  A,  1853, 
page  900,  held  that  *'  ghatwalee  lenuret. 
*'  of  Beerbhoom,  being,  not  the  private  pro- 
**  perty  of  the  ghatwals,  but  lands  assigned 
**  by  the  State  in  remuneration  for  specific 
"  police-servltes,  are  not  alienable  or  attach 
"  able  for  personal  debts." 


I  o 


The  language  of  the  judgment  is  quite 
general,  but  the  case  before  the  Court  was 
of  an  attachment  of  the  ghatwalee  estate  in 
the  hands  of  Bharut  Chunder  Singh,  ghat- 
wal, under  a  decree  against  the  former  ghat- 
wal Digbijoy  Singh.  This  case  came  under 
the  consideration  of  the  High  Court — Sir 
Barnes  Peacock  and  Mr.  Justice  L.^,  Jack- 
son, in  the  case  of  Binode  Ram  Sein  versus 
the  Deputy  Commissioner  of  the  Sonthal 
Pergunnahs,  7  Weekly  Reporter  •178. 
The  Court,  in  holding  that  tine  rents  of  a 
ghatwalee  tenure  are  not  liable  in  the  hands 
of  the  heir  in  possession  to  attachmeni  for 
debts  of  his  ancestor,  the  former  bolder  ol 
the  tenure,  say  that,  *•  under  the  Regulation, 
•*  the  holder  of  the  tenure  is  to  enjoy  the 
'^  whole  income  of  the  tenure,"  and  that 
''  it  must  have  been  intended  that  each 
"  ghatwal  should  be  entitled  to  the  whole 
'*  income  of  the  estate,  and  that  such  income 
*'  should  not  be  charged  or  incumbered  by  a 
'*  previous  ghatwal.' 

With  this  opinion  wc  entirely  agree. 
We  think  that  the  supposed  lease  by  Snam 
Narain  was  an  incumbrance  which,  as  a 
ghatwal,  he  was  incompetent  to  make,  and 
that  the  succeeding  ghatwals  were  not  bound 
to  recognize  such  lease. 

Mr.  Graham  was  content  to  take  our 
judgment  on  this  point,  and  therefore  we  did 
not  go  into  the  many  other  o])jections  to  the 
judgment  of  the  Court  below. 

We  reverse  the  decision  of  the  Subordinate 
Judge,  and  dismiss  the  suit  with  costs  in  both 
the  Courts. 


The  1 8th  January  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  fudges. 

Application  for  Probate — Stamps — ^Article  x, 
Schedule  II.,  Act  VII.,  187a 

In  the  Matter  of 

Judoonath  Shadhookhan  and  oiu 
Petitioners. 

Baboo  Bungshee  Dhur  Sein  for  Peti._      rs» 

I'he  stamp  requisite  for  an  application  for  a  pn  ate 
of  a  will,  or  letters  of  administration,  is  not  requ  red 
to  be  proportionate  to  the  value  of  the  property  invo  vcd 
as  such  applications  come  under  the  provision  road  i  in 
Article  i,  Schedule  11.,  Act  Vll.  of  1^70,  for- —  aon 
applications  and  petitions. 

The  petitioners  presented  an  appii^^  ion 
to  the   High   Court,   representing  that    h^ 

f 

St 


i87i.: 


Civil 


THE    SVKSKLY    REPORTER. 


Rulings. 


41 


jQdge  of  the  24-Pergunnahs  returned  an  ap- 
pUcaUon  for  probate  made  to  him  on  a  stamp 
of  the  value  of  8  annas,  on  the  ground 
that  ihe  stamp  was  insuiticient,  and  that 
sach  applications  should  be  engrossed  on  a 
stamp  of  the  value  provided  for  plaints,  and 
prayed  for  the  Court's  interference  for  its 
admission. 

The  Judge  was  called  upon  to  explain  the 
gToands  upon  which  he  based  his  order  in 
respect  of  the  stamp,  and  those  also  upon 
which  he  considered  the  stamp  to  be  insuffi- 
cient, and  was  referred  to  Act  VII.  of 
1870  as  repealing  the  Schedule  of  Act  X. 
of  1865. 

In  his  letter  No.  651,  dated  the  i6th 
December  1870,  the  Judge  explained  as 
follows:  "In  reply  to  your  letter  No.  3757 
of  the  13th  instant,  I  have  the  honor  to 
observe  that,  since  the  repeal  of  the  Sche- 
dule of  Ad  X.,  1865,  there  is  apparently  no 
specific  rule  fixing  the  stamp  requisite  for 
applications  for  probate  of  wills.  Cases 
iDStitated  under  Ad  X.,  1865,  and  therefore 
cases  under  Ad  XXI.,  1870,  are  declared 
to  be  in  the  nature  of  suits;  and  therefore 
I  held  that  the  stamp  requisite  for  the  appli- 
cation mast  be  proportionate  to  the  value  of 
the  property  covered  by  the  will.  If  the 
application  be  considered  as  coming  under 
the  rule  of  Clause  6,  Article  i  of  ttie  2nd 
Schedule  of  the  Court  Fees  Act,  the  stamp 
for  a  common  petition  would  suffice;  but  it 
seems  to  me  that  cases  of  applications  for 
probate  or  letters  of  administration,  and  also 
certificate-cases  under  Act  XXVII.,  i860, 
and  any  other  case  which  is  to  be  tried  as 
a  regular  suit,  ought,  according  to  strict 
interpretation  of  the  law,  to  be  covered  by 
the  stamps  required  for  plaints.  This  ap- 
pears to  me  to  involve  considerable  hardship, 
and  i  shall  be  glad  if  the  High  Court  can 
put  a  different  interpretation  on  the  law.*' 

Noie  by  ihe  Deputy  Regisirar^—koX  Vil. 
of  1870  (Schedule  i.  Article  11)  fixes  ad- 
ihtlorem  fees  tor  a  probate  of  a  will  or  letters 
of  adoninisiration,  and  (Article  12)  for  a 
cen  ._jiie  granted  under  Act  XXVII,  of 
186 

Ii  ..ot  expressly  provide  for  an  appli- 

ca£i\  probate,  &c.,   which  is  evidently 

inte  led  to  be  treated  as  an  ordinary  appli- 
catj  -^ir  which  provision  is  made  in  ^sche- 
duU         ^  rticle  I ,  Note  c. 

idgment  of  the  High  Court, 

A        ~.jee.   y, — We   are  of  opinion   that 
•be         ••'   of  the   law  taken   by   the  juage 


is  incorrect.  Section  329  of  Act  X.  of 
1^65,  and  the  Schedule  appended  to  that 
enactment,  having  been  repealed  by  the 
Court  Fees  Act  (Vil.  of  1870J,  and  no  se- 
parate or  special  provision  having  been 
made  by  Act  XXI.  of  1070,  or  any  other 
subsequent  enactment,  for  stamps  for  appli- 
cations for  probate,  &c.,  those  applications 
appear  to  us  to  come  under  the  provision 
made  by  law  for  common  applications  and 
petitions  in  Schedule  2,  Article  i  of  Act 
VII.  of  1870. 

The  case  will  go  back  to  the  Judge  who 
will  admit  the  application  as  made  on  a 
proper  stamp. 


The  19th  January  1871. 

Present : 

The  Hon'ble  J..  P.  Norman,  Officiating 
chief  Justice,  and  the  Hon'ble  G.  Loch, 

Breach  of  contract— Damages. 
Case  No.  123  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Backer  gunge, 
dated  the  24th  March  18*20, 

Raj  Coomar  Roy  Chowdhry  and  another 
(Defendanisj,  Appellants, 

versus 

Rajah  Debendro  Narain  Roy  (Plaintiff), 

Respondent, 

Baboos  Kallee  Mohun  Doss,  Romesh 
Chunder  Mitter,  and  Doorga  Mohun 
Doss  ioi  Appellants. 

Baboo  Amerendro  Nauth  Chatterjee  for 

Respondent. 

D  contracted  to  sell  to  P  a  piece  of  land  for  Rs. 
4,500,  of  which  he  received  700  as  earnest-money.  A 
contract  was  drawn  up  by  which  D  ag^reed  to  execute 
and  reg^ister  a  bill  of  sale,  and  deposit  a  part  ( Ks.  i  ,&oo) 
of  the  price,  and  P  was  to  execute  a  bond  for  Rs.  2,000 
to  bear  interest  conditioned  for  the  payment  of  that 
sum  by  a  Hxed  date,  th«t  transaction  to  be  completed 
within  a  specified  period.  D  was  ready  and  willing  to 
perform  his  part  of  the  contract  by  the  time  named; 
but  finding  that  P  would  not  complete  the  purchase, 
but  demanded  back  the  earnest-money,  he  sold  the 
property  to  a  third  party  for  Ks.  3,*'<oo.  P  then  sued 
to  recover  the  earnest-money  and  damages. 

Hkld  that  P  was  bound  to  show  that  the  circum- 
stances were  such  as  to  give  him  an  equitable  rij^ht  to 
have  back  the  earnest-money,  and  that,  had  it  not  been 
deposited,  D  could  have  justly  sued  for  damages  to  the 
extent  ot  the  loss  incurred  l>y  the  second  sale,  and 
therefore  P  was  not  entitled  to  recover  the  700  rupees. 
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NormaUf  C.  y.— This  is  a  suit  brought  by 
Debendro  Narain  Roy  to  recover  a  sum  of 
Rupees  700  paid,  as  a  deposit  on  a  contract 
for  the  purchase  of  three  lots  of  land,  and 
Rupees  25  and  8  annas  for  stamp-paper,  and 
also  damages  which  the  plaintiff  alleges  he 
has  sustained  in  consequence  of  the  defend- 
ant's not  having  carried  out  a  contract  to 
sell  the  land  to  the  plaintiff. 

The  facts,  ^so  far  as  they  are  material,  are 
shortly  these : — 

The  defendant  contracted  to  sell  to  the 
plaintiff  the  land  in  question  for  Rupees 
4,500,  and  received  as  earnest-money  Rupees 
300  on  the  2nd,  and  Rupees  400  on  the 
i6th  of  Assin  1276,  making  up  the  Rupees 
700  for  the  recovery  of  which  the  'present 
action  is  brought. 

A  contract  was  drawn  up  by  which  the 
defendant  agreed  to  execute  and  duly  re- 
gister a  bill  of  sale  of  the  property  for 
Rupees  4,500,  of  which  a  part,  w'g.,  Rupees 
1,800,  was  to  be  deposited,  and  the  said  sum 
was,  in  fact,  deposited  with  one  Kala  Chand 
Poddar,  a  resident  of  Burrisaul,  and  the 
plaintiff  was  to  execute  to  the  defendants 
a  bond  for  Rupees  2,000  to  beaf  interest  at 
3  per  cent,  per  month  conditioned  for  the 
payment  of  Rupees  2,000  by  the  30th  Maugh 
1276.  The  transaction  was  to  be  complet- 
ed within  10  days  from  the  time  of  the 
opening  of  the  Registry  Office  after  the 
Dusserah  vacation,  which  would  bring  the 
time  for  the  completion  of  the  sale  to  the 
22nd  Kartick  1276. 

The  defendants  have  proved  that  they 
were  ready  to  execute  the  kobala  by  the  time 
named,  and  that,  on  the  19th  or  2oih  of 
Kartick,  Jogendro  Narain  Roy,  the  younger 
of  the  two  defendants,  the  son  of  Raj  Coomar, 
the  elder,  came  to  Burrisaul  for  the  purpose 
of  having  the  kobala  registered,  and  that 
he  sent  a  message  to  the  plaintiff  to  inform 
him  of  his  arrival  for  that  purpose.  The 
plaintiff  received  that  notice,  and  said  he 
was  coming,  but  did  not  come.  He  did 
not  offer  to  execute  the  bond  for  Rupees 
2,000  until  after  the  29th  Aughran ;  and  in 
fact  on  that  day  when  he  put  his  seal  to  thai 
which  was  afterwards  filled  in  as  a  bond  for 
Rupees  2,000,  it  was  in  the  condition  of  a 
piece  of  blank  paper. 

It  is  proved  by  the  evidence  on  the  record 
that  the  defendrinis  were  ready  and  willing 
to  perform  iheir  part  of  the  contract;  so 
much  so  that  they  were  willing  to  take  the 


sum  of  Rupees  4,400  instead  of  Rupees 4,] 
seven  or  eight  days  alter  the  22nd  of  Ka 
This  appears  from  the  statement  of  the 
iff  himself,  who  was  examined  on  oath 
the  22  nd  March  1870,  and  also  from  the 
dence   of   Jogendro    Narain,  who  was 
amined  on  the  23rd  March  of  that  year. 

It  is  clear,  therefore,  that  the  defendj 
not  only  down  to  the  22nd  of  Karticij 
which  time  the   kobala  was   to  have  J 
executed,    but    even    subsequently   to 
date,  were  quite  willing  and  ready  to 
out  the  contract. 

It  is  further  proved  by  the  witness  Tar 
nath   Ghose,   that   he  was  sent  to  ask 
plaintiff  if  he  would  complete  the  parchi 
that    the     plaintiff     told     him     he 
not,  and  demanded  back   the  money 
by   way  of  earnest.     It   is   also  proved 
the  evidence  of  Gopal  Shaha,  to  whom 
property  has  now  been  sold,  that  the  pii 
iff  came  to  him  and  wanted  him  to 
into  an  arrangement  by  which  they  sh( 
get  the  property  from  the  defendanis  «■ 
less  price  than  the  plaintiff  had  cont 
to   pay,   the   plaintiff   offering  to  give 
(Gopal)  a  share  in  the  property  if  he  wool 
assist  him. 

On  the  26th  of  Aughran,  the  defcndai 
finding  that   the   plaintiff   w(|uld  not 
plete  ihe  purchase,  sold  the  property  10 
pal  Kisto  for  Rupees  3,800,  that  is  io 
for  a  sum  less  by  700  than  the  defendia 
would  have  got  if  the  plaintiff  had  carri( 
out  his  contract. 

I  do  not  think  it  necessary  in  this 
to  rely  on  the  special  condition  for  forfeita 
of  the  deposit  contained  in  the  8th  parag 
of  the  contract.  If,  independently  ct  t 
actual  loss  sustained  by  reason  0^  the  plai* 
iff's  failure  to  carry  out  his  contract,  iW 
defendanis  were  insisting  on  retaining  t 
700  rupees  by  way  of  penalty,  we  m»f 
have  been  obliged  to  rest  our  judgmeni 
the  condition  contained  in  the  8th  p<  ^ 
graph.  But  in  the  present  case,  the  plaiflW 
is  bound  to  show  that,  the  contract  havir 
been  broken  by  him,  the  circumsiances  « 
such  as  to  give  him  an  equitable  right 
have  back  the  700  rupees  deposited  by  bia^ 
Now,  it  is  clear  that,  if  he  gets  back  a^ 
portion  of  that  money,  the  defendants  «*ooiJ 
be  in  a  worse  position  than  if  the  plain^^^ 
had  carried  out  his  contract  like  an  hon^ 
man. 
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It  is  clear  that,  if  there  had  been  no  de- 
Kit,  and  the  defendants  had  sued  the  plaint- 
\  for  damages  for  breach  of  contract  in 
ftmig  failed  to  complete  the  purchase  and 
\  pay  ihc  sum  originally  stipulated  to  be 
lid,  they  would  have  been  entitled  in  that 
pit  to  damages  to  the  extent  of  the  whole 
pm  of  f^upees  700. 

I  For  these  reasons,  I  am  of  opinion  that 
b  judgment  of  the  Lower  Court,  which 
mied  the  plaintiff  Rupees  700  on  some 
{to)n  that  die  contract  had  not  been  broken 

ttbe  plaintiff,  is  erroneous,  and  must  be 
ersed,  and  the   plaintifE*s  suit   must   be 
Itfussed  with  costs. 

2*fA,  y. — I  concur. 


The  19th  January  1871. 

Present : 

Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 
I  Judges, 

ILasitation— Statutory  bar— Onus  proband!. 

Case  No.  1455  of  1870. 


r?" 


wi  Appeal  from  a  decision  passed  by 
ihe  Offici'aWiig  Judge  of  Gya,  dated  the 
i>id  May  tSyo,    affirming   a   decision   of 

f\ihe  Subordinate    Judge  of  that  District , 
dated  ike  2gth  September  i86g. 


Syud  Ameer  Ali  (Defendant),  Appellant, 


} 


versus 


[  Maharanee  Indurjeet  Kooer  (Plaintiff), 
Respondent. 

Mr.  R.  E,  Twidale  for  Appellant. 

Mr.  R.  T,  Allan  for  Respondent. 

Ji  ft  suit  to  recover  land  of  which  defendant  had  ad- 

*1  Held  adverse  possession  for  upwards  of   ii 

*^ere  plaintiff's  cause  of  action  was  alleged  to 

arisen  at  the  close  of  a  contest  between  him  and 

Gorernracnt  which  had  claimed  to  resume  the  land, 

*  the  Collector  recorded  a  proceeding  that  the  plaint- 

wcwld  recover  possession  of  his  land,  defendant's 

"^vasthat  he  knew  nothing  of  that  contest,  and  had 

'P«»es«ion  for  27  years. 

jwJ'Dthat  it  lay  upon  the  plaintiff  to  remove  the  sta- 

^Tf  bar  which  defendant  had  set  up,  by  showing 

^Bc,  or  some  one  under  whom  he  claimed,  had  been  in 

P**>«on  within  12  years  next  before  the  commence- 

N«  of  the  suit. 

7«*w«,  y.-,I  THINK  it   clear  that  the 
"^•ion  of  the  Court  below  cannot  be  sup- 

"Vol  XV. 


ported.  This  was  a  case  in  which  the  plaint- 
iff sued  to  recover  from  the  defendants  pos« 
session  of  some  146  beegahs  of  land,  which, 
the  defendant  had  admittedly  held  adversely 
to  the  plainiiff  for  upwards  of  1 1  years.  It 
appears  that  between  the  plaintiff  and  the 
Government  the  question  had  previously 
been  raised,  the  Government  claiming  to 
resume  a  considerably  larger  tract  of  land, 
namely,  1,200  beegahs,  but  eventually  giv*' 
ing  up  all  claim  except  to  a  much  smaller 
area. 

Upon  the  claim  being  given  up,  the  Col- 
lector seems  to  have  recorded  a  proceeding 
in  which  he  declared  the  plaintiff  should  re-, 
cover  possession  of  his  land ;  and  it  is  conr. 
tended  ^by  the  plaintiff,  special  respondenti 
that  the  plaintiff's  cause  of  action  arose  at 
that  period ;  and  this  is  the  view  which  has 
been  taken  by  the  Lower  Appellate  Coiirt  a$ 
well  as  bv  the  Court  of  first  instance.  t 

The  defendant's  case  was  that  he  knew  no- 
thing whatever  of  the  contest  between  the 
plaintiff  and  Government,  but  that  he  had 
acquired  the  land  in  dispute  by  purchase 
from  certain  lakherajdars  some  2 7. years  be- 
fore suit,  and  that,  consequently,  the  plaint- 
iff, if  he  had  any  title  whatever,  was  barred 
by  limitation  in  consequence  of  lapse  of 
time. 

This,  it  appears  to  me,  R  a  case  in  which 
the  ruling  of  the  Privy  Council  reported  in 
VIll.  Moore's  Indian  Appeals*  precisely  aj^' 
plies.  The  plaintiff  by  her  own  ad  mission  came 
into  Court  1 1  \  years  after  the  cause  of  action 
arose ;  the  defendant  had  set  up  a  statutory 
bar  to  the  suit ;  and  it,  therefore,  clearly  lay 
upon  the  plaintiff  to  remove  that  bar,  to  use 
the  words  of  the  Judicial  Committee  of  thp 
Privy  Council,  by  showing  that  she  or  some 
one  under  whom  she  claimed  had  been,  in 
possession  of  the  land  in  dispute  within  12 
years  next  before  the  suit  was  commenced. 

Now,  it  seems  to  me  that  the  words  of 
the  plaintiff's  allegation  do  very  strongly 
support  this  plea.  The  plaintiff  does  not 
allege  that  she  was  put  out  of  possession 
of  this  land  at  the  period  mentioned,  but  at 
that  period  she  obtained  an  order  from  the 
Collector  entitling  her  to  possession,  and 
that,  on  going  to  lake  possession  of  those 
lands,  she  was  obstructed  by  the  defendant. 
That  clearly  seems  to  show  that  at  that  time 
the  defendant  was  in  possession  of  that 
land. 

That  being  so,  it  was  manifestly,  I  think, 
the  business  of  the  plaintiff  to  show  at  what 
period  that  adverse  possession  commenced. 

•  I  W.  R.,  P.  C,  p.  51. 
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It  seems  there  was  no  evidence  whatever  to 
show  that.  All  the  plaintiff  had  to  rely 
upon  was  the  evidence  as  to  his  being  dis- 
possessed by  Government  in  a  certain  sense 
of  i,30O  beegahs,  and  of  those  lands  being 
comprised  within  the  boundaries  of  the 
mouzah  in  which  these  1,200  beegahs  were 
contained.  Both  the  Courts  below,  there- 
foret  placed  the  defendant  in  considerable 
difficulty^  both  as  to  pleading  and  as  to 
proof,  by  calling  upon  him,  in  effect,  to  make 
out  both  title  and  possession  in  regard  to 
these  lands. 

It  seems  to  me  that  the  Courts  beiow 
were  not  entitled  to  place  the  defendant  in 
this  position.  His  case  was  a  simple  one. 
He  set  up  the  bar  of  limitation,  and  he  asked 
the  Courts  to  call  upon  the  plaintiff  to  re- 
move that  bar.  It  seems  the  plaintiff  failed 
to  do  so,  and  the  suit  ought,  therefore,  to 
have  been  dismissed. 

I  think,  therefore,  that  the  decision  of 
both  the  Courts  below  must  be  set  aside,  and 
this  appeal  allowed  with  costs. 

Aimlie,  y.—l  concur. 


The  I9lh  January  1871. 

Prestni : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 

Judges. 

Coatract^Specific  performance— Parchase- 

money. 

Case  No.  797  of  1870. 

« 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Gya,  dated  the  jist 
January  i8jo,  reversing  a  decision  of  the 
Moonsiff  of  that  District^,  dated  the  i6th 
April  i86g, 

Mahadoo  Begum  (Defendant),  Appellant, 

versus 

Syud  Hubeebool  Hossein  and  others  (Plaint- 
iffs), Respondents, 

Mr.  C.  Piffard  for  Appellant. 

Mr.  R.  E.  Twidale  for  Respondents. 

PUintiff  had  entered  into  a  contract  with  one  of  the 
defendants  for  the  purchase  of  certain  immoveable  pro- 
perty,  and  after  he  made  a  small  advance,  the  contract 
was  wntten  out  and  registered.  The  purchaser  refus- 
ni?H  'Jl,?*L«.'V  ^^"^  P"[chase.money  unless  the  vendor 
pa  d  the  costs,  or  half  the  costs,  of  registration,  the 
latter  re-sold  the  properly  to  a  third  pc,s*>n      The 


present  suit  was  to  compel  the  completion  of  the  i 
tract  and  delivery  of  the  ^ropertV. 

Held  that,  as  the  parties  had  entered  into  a  wril 
contract,  the  Court  was  bound  to  see  whether  it  KVt^ 
was  not,  their  intention  that  a  complete  and  bis 
sale  should  take  place,  al chough  the  purchase- 
was  not  paid. 

Held  that  in  bringingsucha  suit  plaintiff  was  1 
if  he  had  not  previously  tendered  the  money  tsl 
defendant,** to  pay  it  into  Court.  • 

Jackson,  J. — The   plaintiff  in  this 
had  entered  into  a  contract  with  one  of 
defendants,  who  was  owner  of  certairf 
moveable  properly,  for  the  sale  of  that 
perty,  the    purchase-money   being  fixed' 
174  rupees.    The  purchaser    made  an 
varifce  of  7  rupees,  after  which  the  coi 
was  written  out  and  registered.    The  vcn^ 
it  seems,   did  not  part  with  the  deed, 
retained  possession  of  it  for  some  time,! 
then,  the  purchaser  being  absent,  complai' 
to  the  purchaser's  brother  that  the  coi 
was  not  carried  out.     That  brother  wr( 
the  purchaser,  who,  in  reply,  sent  a  k 
to  the  effect  that,  if  the  vendor  would  pay 
costs,  or  half  the  costs,  incurred  in 
tration,    he    would    pay  up   the  purcl 
money.     The   vendor  declined  to  pay 
part  of  costs  of  registration,  and  after 
delay  of  nearly  a  year  re-sold  the  proj 
to  a  third  person.     The  plaintiff,  who 
the  first  purchaser,  now  sues  to  compel 
completion  of  the  contract  and  delivery 
the  property  to  him. 

The  Moonsiff  who  tried  the  suit  consic 
ed  that  the  plaintiff,  by  refusing  to  pay' 
the  purchase- money  which  he  had  paidj 
part,   had  entitled  the  defendant  to 
from  the  contract  and  to  re-sell  the  pro] 
The  Subordinate  Judge  was  of  a  diff< 
opinion  :  he  came  to  the  conclusion  that 
7     rupees  advanced   was  for    part  of  « 
consideration-money,     and    that,  accordii 
to  the  principles  of  the  Mahomedan 
of  Contract,  a  complete  and  Wnding 
had  taken  place,  and  therefore  ordered 
the  sale  should  be  carried  out ;  but,  sinj 
larly  enough,  he   appears  to  have  ailo< 
the  plaintiff  three   months'  time  from 
date  of  the  decree  within  which  to  pay  ^| 
purchase-money.  "^ 

Against  this  decision,  the  defendant,  »* 
is  the  second  purchaser,  appeals  spec»a^ 
The  objections  taken  are  shortly  these :  IWJ 
in  the  first  place,  the  Lower  Appellate  toiw 
erroneously  applied  the  general  P""^.'P  *iu 
Mahomedan  Law  to  a  case  in  which  ^ 
parlies  had  respectively  .  entered  mf^ 
written   contract  containing  certain  supu 
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Ids,  ooe  of  which  was  that  the  payment  of 
ji  foil  amoant  of  purchase-money  should 
IfftcooditioQ  precedent  to  the  extinction  of 
I  vendor's  title.  The  other  ground  is 
fix  the  Lower  Appellate  Court  has  alto- 
kber  misconceived  and  mis-stated  the  evi- 
|KDe  as  to  payment  of  part  of  the  consider- 
ISQ-mdhey. 

appears  to  me  that  both  these  objec- 
aretosome  extent  well-founded.     The 
had  entered  into  a  written  contract ; 
Court  was,    therefore,    bound    to    see 
her  it  was,  or  was  not,  the  intention  of 
parties  that  a  complete  and  binding  sale 
take  place,  although  the  purchase- 
was  not  paid.     There  are  words  in 
COQlract   which   justify    doubt  on    the 
and  that  question    is    one    which 
to  be  considered. 

)ndly,  I  think  there  is  no  doubt  that 
f evidence  would  point  to  quite  a  different 
iosion  from  that  to  which  the  Subor- 
ladge  has  come  as  to  the  payment 
isideration-money.    So  far  as  we  can 
that  payment  undoubtedly  was  a  pay- 
OD  account  of  the  expenses  of  prepara- 
and  registration,  and  those  expenses  are 
lly  borne  by  the   purchaser.     But   in- 
jndcmly  of  that,    it  seems  to  me   that 
\  Subordinate  judge  was  not  justified  in 
log  that  the  evidence  of  the  witnesses 
up  that  which  he  states  they  set  up.    It 
that  onQr  one  of  the  witnesses  spoke 
some  declaration    on  the    part  of    the 
'  r,  wbereas  another  of    the  witnesses, 
sing  much  better  means  of  knowledge, 
it   distinctly    to    the    contrary     effect, 
'besides  that,  there  was  the  letter  of  the 
^r  himself  which  appears  to  be  al- 
conclusive  upon  the  point,  which  clear- 
jfcows  that  he  looked  upon  the  payment 
I  he  had  made  as  a  payment  made  on 
mt  of  registration.     It  would  also  seem 
at  that*  time  he  had  no  precise  con- 
,  ion  in  his  mind  of  what  he  was  entitled 
(because  he    insisted   that    the    vendor 
pay  either  the  whole  or  half  of  that 
It,  whereas,  if  he  had  really  paid  any 
of  the  purchase-money,  he  would  have 
clearly  entitled  to  take  credit  for  the 
oi  such  payment. 

^  is  quite  clear,  therefore,  that  the   evi- 

was  not  properly  considered  and  the 

of  it  mis-stated,  and  that,  upon  this 

*tany  rate,  it  should  be  re-considered. 

^  will,  therefore,  be  remanded  for  a 

^irial,  regard  being  had  to  the  obscrva- 

*^  «bicb  1  have  made. 


I  must  also  observe  that  it  was  quite  im- 
proper on  the  part  of  the  Subordinate  Judge 
to  allow  the  plaintiff  a  period  of  three 
months  after  decree  to  pay  the  money  of 
the  decree.  I'he  plaintiff,  it  seems  to  me, 
was  bound  in  bringing  such  a  suit  as  the 
present,  if  he  had  not  previously  tendered 
it  to  the  defendant,  at  all  events  to  have 
paid  the  money  into  Court  when  he  brought 
the  suit. 

Ainslie,  J, — I  concur. 


The  19th  January  1871. 

Present : 

The  Hon'ble  £.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges: 

PoMession— Title. 

Case  No.  1228  of  1870. 

Special  Appeal  from  a  decision  parsed  by  the 
Officiating  Deputy  Commissioner  0/  Cachar^ 
dated  the  30th  March  iSjo,  reversing  a  di* 
cision  of  the  Moonsiff  of  that  District^  dot* 
ed  the  28th  August  i86g, 

Golam  Reza  Chowdhry  and  another  (Defend- 
ants), Appellants^ 

versus 

Chandoo  Meah  Lashkur  (Plaintiff), 
Respondent, 

Baboo  Romesh  Chunder  Mitter  for 
Appellants. 

Baboo  Tarucknath  Sein  for  Respondent. 

In  a  suit  to  recover  possession  of  land  which  both 
plaintiff  and  defendant  claimed  to  have  redlainied  from 
lunfi^Ie  and  to  have  possessed  many  years,  and  for  which 
Doth  claimed  to  have  obtained  pottahs  from  Government, 
the  mere  fact  that,  the  land  was  included  in  plaintiff's 
pottah  was  held  to  be  insufficient  to  entitle  him  to  a 
decree. 

Jacksony  J. — It  seems  to  me  that  the  de- 
cision of  the  Officiating  Deputy  Commission- 
er of  Cachar  cannot  stand. 

The  plaintiff  in  this  case  brought  the  suit 
to  recover  possession  of  a  certain  plot  of 
land  from  the  defendant.  He  alleged  that 
the  land  in  question  had  been  15  or  16  years 
ago  in  the  possession  of  himself  and  a 
co-sharer  ;  that  subsequently  in  1857  he  had 
obtained  a  pottah  of  it  from  Government, 
the  land  having  fallen  to  his  share  under  a 
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private  partition  with  his  co-sharer ;  that 
he,  plaintiff,  held  possession  of  the  land 
until  within  the  last  two  or  three  years, 
when  the  defendant,  without  any  right  or 
title,  forcibly  dispossessed  him  from  it.  The 
defendant,  on  the  other  hand,  stated  that  he 
had  reclaimed  the  land  from  jungle  i6  or 
17  years  ago;  that  it  was  contained  in  his 
pottah ;  and  that  he  had  all  along  been  in 
possession  and  had  never  dispossessed  the 
plaintiflF,  whose  story  wjis  an  utter  fabrica- 
tion. 

The  first  Court  went  minutely  into  the 
evidence,  and  disbelieving  that  of  the  plaint- 
iff, and  considering  that  the  defendant  had 
always  been  in  possession,  dismissed  the 
plaintiff's  suit  as  barred  by  limitation. 

The  Deputy  Commissioner,  on  appeal,  has 
held  that,  as  plaintiff  obtained  a  pottah  of 
the  land  from  Government  in  1857,  the  suit 
is  not  barred  by  limitation,  and  for  the 
same  reason  that  plaintiff  is  entitled  to 
possession,  whether  the  defendant  has  or 
has  not  been  in  possession  for  the  last  16 
years. 

On  special  appeal  it  is  urged  before  us 
that  this  is  no  real  trial  of  the  case,  and  we 
think  that,  it  is  not.  It  will  be  observed 
that  both  parties  lay  claim  to  the  land  as 
having  been  in  their  possession  for  some  1 5 
years,  and,  in  fact,  as  having  been  reclaimed 
from  jungle  by -them,  and  both  parties  claim 
it  as  being  included  in  their  pottahs  from 
Government. 

In  a  former  case,  it  was  held  that  the 
date  of  the  pottah  which  the  plaintiff  obtain- 
ed from  Government  was  the  date  on  which 
the  plaintiff's  cause  of  action  arose.  This 
may  be  the  case  where  the  plaintiff  obtains 
a  pottah  of  jungle  land.  But  in  this  case 
neither  party  allege  that  their  rights  com- 
menced under  their  respective  pottahs.  Both 
state  that  they  have  been  in  possession  some 
15  years;  both  state  that  they  reclaimed 
the  land  from  jungle  ;  and  both  state  that 
they  subsequently  obtained  a  confirmation 
of  their  rights  by  a  pottah  from  Govern- 
ment. In  such  a  case,  the  pottah  of  the 
plaintiff  conferred  no  new  rights  to  the  land, 
and  the  mere  fact  that  the  land  is  contained 
in  that  pottah  is  not  sufficient  ground  for 
deciding  in  favor  of  the  plaintiff.  If  it  was, 
the  Government  might  give  a  pottah  to  the 
defendant  one  year,  to  the  plaintiff  the  next 
year,  and  again  to  the  defendant  the  third 
•year,  and* no  person's  rights  or  interests 
Awoald  be  safe.    The  whole  of  the  facts  of 


the  case  must  first  be  tried,  and  the  dii 
as  to  which  of  the  two  parties  has  all 
been  in  possession  decided.     If  the 
has  held  the  land  for  the  last  15  years 
he  was  dispossessed  by  the  defends 
will   be   entitled  to  a  decree.      If,  cm, 
other  hand,  the  defendant  has  held  p( 
during  all   that    time,   the    plaintiff 
not,  on  the  false  allegations  made  by 
be  entitled  to  dispossess   him,  whet 
had  obtained  a  pottah  of  the  land  qr 
In  the  case  to  which  the  Deputy  Coi 
sioner  alludes,  there  was  a  remand  by' 
Court  to  try  the  question  of  the  ef 
such   settlements   as  that  claimed  by 
plaintiff;  and  it  was  then  found  by  the 
Deputy  Commissioner,  in  a  long  and 
judgment,  that  where  land  has  been 
ed  from  jungle  by  one  person  that 
is    entitled    to    the   settlement- pottab, 
that  it  must  be  offered  to  him  before 
granted  to  any  one  else.     The  effect 
present  Deputy  Commissioner's  jud| 
completely  to  set  aside  that  of  his  pn 
sor. 

We  reverse  the  decision   of  the 
Commissioner,  and  remand  the  case  for 
The  costs  will  await  the  final  judgment 

Alookerjee,  y, — I  concur. 


^ 

The  19th  January  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onool 
Chunder  Mookerjee,  yudgei. 

Rigfht  of  way — Marriage-processioiis. 

Case  No.  1561  of  1870. 

Special  Appeal  from   a  decision  p<i^^ 
the   Subordinate  Judge   of  £)acca, 
the  jrd  May   iSjo,  modifying  a  det 
of   the    Moonsiff   of    Bohur,    dated 
2 1  si  December  i86g. 

Raj  Manick  Singh  (Plaintiff),  Appella^ 

versus 

Ruttun  Manick  Bose  and  others  (Defeni 
ants).  Respondents. 

Baboo  Luclihee  Churn  Bose  for  Appelb 

Baboos  Kalee  Mohun  Doss  and  Huret  Moi 
Chuckerbutty  for  Respondents. 

A  gfeneral  ri^ht  of  thoroujfhfare  indodes  a  r^ 
ws.y  for  marriage  or  other  processions   of  the 
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re,  unless,  at  the  time  of  the  first  inception  of 
fi^t,  it  was  resti  icted  to  a  right  of  passage,  and 
b  processions  were  interdicted. 

l^Mockerjee,  J, — ^This  is  a  suit  to  re- open 
'pathwaj  across  which  the  defendants  have 
wn  a  fence,    and  thus    prevented   the 
intiff  from  passing  through.     The  plaint- 
ih^efore,   sues    to    have    this    pathway 
ed,  and  for  a  declaration  chat  this  path- 
is  also  a  way  by  which  his  marriage- 
cssions  pass.     The  defendants  deny  the 
on  of  the   plaintiff   that    it   was   ever 
as  pathway,  plead  limitation,  and  allege 
DO  marriage-procession  ever  passed  by 
The  Court  of  first  instance  held  a  local 
irj  in  person,  and  on  the  evidence  ad- 
by  the    plaintiff    was  satisfied    that 
disputed    place    was   occupied    by    a 
bway  leading  to  the  house  of  the  plaint- 
vbich  has  lately  been  stopped  by  the 
incipal   defendant."      The     first    Court 
states  that  this  fact  is  *' further  corro- 
ted  by  the  evidence  of  Byrub  Churn, 
irinee  Churn,  and  Ram  Nidhee  Chucker- 
ly;  as  also  by  the  testimony  of  Ram 
urn  Kurmokar  and  Wooma  Kant  Chuck- 
tty,  witnesses  cited  by  both   parties  ; 
A  that,  besides  being  a  pathway,  it  was 
by  the   plain liff   for    marriage   and 
«ther  processions."     That  Court,  therefore, 
^veafoll  decree  to  the  plaintiff. 

i  Against  this  decision,  the  defendants  ap- 
palwi  to  the  Subordinate  Judge,  who,  con- 
poning  wiih  the  Moonsiff  in  his  view  that 
jbc  dispmed  place  was  a  pathway,  held  that, 
aS)  with  the  exception  of  the  two  wit- 
nesses Kasee  Chunder  Bose  and  Chunder 
oomar  Chuckerbutty,  the  remaining  7 
witnesses  and  the  aforesaid  3  priests,  as 
[well  as  the  witnesses  named  by  the  def  end- 
*ots,  have  deposed  that  they  never  saw 
aaj  marriage-procession  pass  through  that 
way,  that  therefore  it  is  not  proved 
at,  except  as  a  public  thoroughfare,  there 
as  any  pathway  over  the  disputed  place 
jkich  was  used  for  marriage-processions." 
Subordinate  Judge  gave  a  modified 
to  the  plaintiff,  dissatisfied  with  which 
plaintiff  appeals  specially,  urging, 
^Xi  that,  when  the  Subordinate  Judge 
held  that  a  public  right  of  way  exisis 
[•'^y  the  lands  in  dispute,  he  was  wrong  in 
[J^ibiting  marriage-processions  to  pass 
•J^S  it;  secondly,  that  the  Lower  Appel- 
Coart  has  misread  and  misconstrued 
--  depositions  of  the  witnesses  examined 
'^  the  plaintiff,  inasmuch  as,  besides  the 
ijjo  witnesses  mentioned  by  the  Court.  Juggo-  ■ 
^™*™o,  Rujonee  Kant,  and  Goluck  have  I 


ttaLf 


clearly  deposed  that  marriage-processions 
do  pass  by  this  thoroughfare,  and  that  they 
actually  witnessed  the  processions,  and  saw 
them  pass. 

With  regard  to  the  first  objection,  we 
have  to  observe  that,  as  we  understand 
the  Subordinate  Judge  •  to  mean  that  he 
was  satisfied  ihat  there  was  a  public  path- 
way or  thoroughfare  over  the  disputed  land 
for  general  purposes  (  ^irt7«|  iRtK»nr  J\m  ), 
it  does  not  appear  why  that  right  should 
not  include  a  right  to  pass  along  with  mar- 
riage-processions. It  may  be  objected  that 
processions  on  occasions  of  marriage  gene- 
rally consist  of  carriages,  horses,  or  efe- 
phants  ;  and  it  may  be  that  the  owner  of 
the  laiTd  had  excluded  the  right  of  taking 
wheeled  carriages  or  beasts  of  burden,  when 
the  original  grant  was  made  to  the  public  to 
pass  through  this  way.  But  it  is  difficult 
to  understand  how  and  why  the  right  to 
take  a  marriage  or  other  procession,  which 
consists  of  foot-passengers,  is  not  included  in 
the  general  right  of  thoroughfare  which  the 
Subordinate  Judge  finds  the  plaintiff,  along 
with  the  public,  enjoy  over  this  disputed 
pathway.  The  Subordinate  Judge  has  ex- 
cluded marriage-processions  altogether  with- 
out any  finding  as  to  whether,  by  the  custom 
prevalent  in  that  part  of  the  country,  it  is 
usual  when  making  grants  to  the  public  of 
a  thoroughfare  or  pathway  over  one's  field, 
to  make  the  grant  in  such  restricted  and 
limited  a  form  as  to  exclude  all  processions 
whether  on  foot  or  not;  and  whether  in 
this  particular  case  there  is  evidence  to  show 
that  the  original  grant,  when  made,  was  of 
this  nature  or  net.  The  mere  fact  of  pro- 
cessions not  having  passed  for  a  number  of 
years  would  not,  we  apprehend,  of  itself  be 
sufficient  or  conclusive  to  prove  that  the 
original  grant  contained  a  restriction  tha^. 
no  processions  even  on  foot  should  pass  over 
this  way.  For  it  may  be  that  for  some  years 
pa5?t  there  were  no  marriages  in  the  houses 
to  which  this  pathway  leads,  and  consequent- 
ly there  was  no  occasion  to  pass  through  it. 
We  think  that,  where  a  right  of  the  nature 
found  in  this  case  by  the  Subordinate  Judge 
is  proved,  against  the  manifestly  false  con- 
tention of  the  defendant,  that  there  was 
no  right  of  way  at  all  over  this  place,  and 
that  it  was  a  portion  of  his  field,  that  in 
that  right  is  included  the  right  to  take  mar- 
riage and  other  processions  of  the  like 
nature  ;  unless  the  defendants  are  able  to 
prove  that,  at  the  time  of  the  first  inception 
of  that   right,   it   is   restricted   simply  to  a 
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right    of    passage,    and    that    marriage    or 
j^a^i^^-processions  were  interdicted. 

Moreover,  the  Court  of  first  instance,  who 
had  been  to  the  spot,  and  before  whom  all 
the  witnesses  were  examined,  finds  that  **  it 
"  has  been  satisfactorily  proved  that  the 
"  disputed  place  was  occupied  by  a  public 
*'  thoroughfare,  which  was  used  by  the  plaint- 
"  iff  for  marriage  and  other  processions  to 
"  pass  through  it,  but  which  has  subse- 
"quently  been  stopped  by  the  defendants;" 
and  that  'Mt  appears  that  there  is  no  other 
*'  pathway  than  the  one  in  question  for 
"  marriage-processions  to  pass  from  the 
"plaintiff's  house."  The  Subordinate  Judge, 
we  regret  to  find,  reverses  this  finding  of 
the  Court  below,  by  holding,  a^  some 
of  the  witnesses  deposed,  "  that  they  never 
"saw  any  marriage-procession  pass  through 
"  that  pathway,"  and  that  *'  consequently  it 
"has  not  been  proved'  that  there  was  any 
"  road  over  the  disputed  place  which  was 
"  used  by  the  plaintiff  for  the  purposes  of 
"  marriage-processions.''  We  are  not  at 
-all  satisfied  with  this  finding,  and  would, 
therefore,  send  the  case  back  to  him  to  re-try 
the  case  with  reference  to  the  remarks  made 
above. 

In  regard  to  the  next  contention  of  the 
appellant,  we  find  on  reference  to  the  record 
that,  besides  the  two  witnesses  named  by  the 
Lower  Appellate  Court  as  witnesses,  who 
testify  to  the  fact  of  marriage-processions 
having,  ere  this,  passed  through  this  path- 
way, there  are  no  less  than  three  witnesses, 
Juggobundhoo,  Rujonee  Kant,  and  Goluck, 
who  have  sworn  to  the  fact  of  marriage- 
processions  of  the  plaintiff  and  others  hav- 
ing passed  through  the  disputed  place ;  no 
less  than  four  or  five  instances  have  been  re- 
cited by  these  witnesses,  one  of  which  is  so  re- 
cent as  six  or  seven  years  ago,  and  another  so 
far  back  as  30  or  35  year.**,  and  the  rest  in- 
tervening between  this  period.  These  wit- 
nesses are  not  at  all  disbelieved  by  .the  se- 
cond Court,  for  we  find  one  of  them,  Juggobun- 
dhoo, is  specially  named  by  him  in  his  judg- 
ment: **The  other  twoareincluded  in  his  judg- 
"  ment  as  the  remaining  witnesses  cited  by- 
"  the  plaintiff,"  whom  he  also  believes,  but 
whose  evidence,  according  to  his  view  of 
them,  proves  a  different  state  of  facts.  We 
are  of  opinion  that  on  this  ground  likewise 
the  special  appeal  may  be  allowed,  and  the 
Subordinate  Judge  should  be  directed  10 
re-consider  the  evidence  of  these  witnesses 
as  witnesses  for  the  plaintiff  supporting  his 
allegation. 


The  19th  January  1871. 
Present  : 

The  Hon'ble  E.  Jackson  and  Onook< 
Chunder  Mookerjee,  Judges. 

Jurisdiction — Transfer  of  proceeding- 
XVI.  of  i863— Costs— Section  5,  R^ntl 
XXVII.  of  1793. 

I  Case  No.  377  of  1870. 

Miscellaneous  Appeal  from  an  order  fii 
,      dy   the   Subordinate  Judge  of  Tippi 
dated  the  i8th  July  rSyo. 

I    Moonshee  Aftabooddeen  Ahmed  (Deci 
I  holder),  Appellant, 

I 

j  versus 

Mohinee  Mohun  Doss  (Judgment-debt( 

Respondent. 

Bahoos  Romesh  Chunder  Mitter  and 
ga  Mohun  Ddss  for  Appellant. 

Bahoos  Kalee  Mohun  Dass  and  Chundi 
Madhuh  Ghose  for  Respondent. 

A  Judgfe  has  no  authority  under  Act  XVI.  of  il 
order  a  Subordinate  Judge  to  try  proceedings  to  e 
tion  of  a  decree  whicn  are  a  portion  of  the  original  < 
suit  tried  by  himself. 

Where  a  decree-holder  carries  on  such  proceediof 
referred  to  a  Subordinate  fudge,  until  the  result  is 
favorable  to  himself,  and  then  objects  in  appeal  oni 
score  of  non-jurisdiction,  he  should  be  required  to  { 
all  the  costs  incurred  by  the  judgnft:nt-debtor  in 
proceedings  before  proceedings  are  instituted  def\  ^ 
\      Section  5,  Regulation  XXViI.  of  1793,  has  noappfij 
I  tion  to  bazaars  which  did  not  exist  in  1 793. 

I      Jackson,    J. — Moon  SHE  K     Aftaboodd< 
Ahmed,  the  decree- holder,  has  put  foi 

I  these  proceedings  in  execution  of  his  de( 
against  Mohinee  Mohun  Doss,  the  jadgmc 
debtor.  He  seeks  to  recover  mesne*pi 
for  a  period  of  six  years  from  July  1857 
April  1862  under  his  decree  of  the  n 
September  i860.  • 

The  application  for  execution  was  mJ 
to  the  Judge  of  the  district.  He  refei 
the  execution  10  the  Subordinate  Jadf 
The  Subordinate  Judge  has  taken  evidci 
on  the  point  of  mesne-profits,  and  has  awar^ 
ed  to  the  decree-holder  a  sum  of  Rup< 
553-12-6.  Against  this  decision  this  app( 
is  preferred.  The  decree- holder  is  the  api 
lant.  At  the  first  hearing  of  the  appeal, 
took  objection  to  the  jurisdiction  of  the  Sd 
ordinate  Judge  to  carry  on  these  executioi 
proceedings  under  the  order  of  the  Jodgj 
On  the  other  hand,  it  was  contended  for  * 
respondent  that  the  Judge  had  jurisdictit 
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ider  Aft  XVI.  of  1868,  to  refer  these  pro- 
iediDgs  for  the  decision  of  the  Subordinate 
iA%t\  and  that  the  appeal  from  that  Sub- 
^ate  jadge's  decision,  under  those  cir* 
bnstances,  did  not  lie  to  this  Court,  but  to 
Judge. 

^e  tlynk  that  the  Judge  had  no  authority 

fcr  that  AA  to  refer   this  case   for   the 

nsion  of  the  Subordinate  Judge.     That 

especially  alludes  10  civil  proceedings 

'than  civil  suits.     These  proceedings  in 

case  in  eisecuiion  of  the  decree  are  a 

lion  of  (he  original  civil  suit.     There  is, 

sfore,  no    warrant    for    the    contention 

the  Judge  had  authority  under  that  A6t 

order  these  execution-proceedings  to  be 

by  the  Subordinate  Judge. 

For  the  respondent  also  it  was  contended 
under  the  provisions  of  Act  VIII.  of 
9,  the  Judge  had  authority  to  refer  these 
ings  to  the  Subordinate  Judge.     It 
ed  that  these  proceedings  in  execution 
been  carried   on    in  the  Court  of   the 
rdinaie   Judge    from    the    22nd   June 
7>  the  date  of  the  application  for  execu- 
te the  Judge,  and  of  its  reference  by 
to  the  Subordinate  Judge.     There  had 
long  inquiries  as  to  mesne-profits  by 
than  one  Court  Ameen,  and  probably 
expenditure    had    been    incurred    on 
sides.    We,  therefore,  intimated  to  the 
fee-holder  ihat,  as  he  carried  on  these 
€edings  in  a  Court  without  jurisdiction 
ot  any  objection  until  he  reached  the 
late  Court,  and  then  raised  his  present 
^    ion  apparently  only  because  the  result 
fAe  inquiry  was  unfavorable  to  him,  we 
require  him  to  pay  all  the  costs  of 
jodgment-debtor  incurred  by  him  in  such 
ings  before  ordering  them  to  be  insti-. 
de  novo.    The   decree-holder,   ihere- 
ibrough  his  vakeel  stated  that  he  would 
press  those  objections.     It  is,  theiefore, 
cssary  to  go  on  to  decide  that  point, 
*e  accordingly  directed   the  vakeel  to 
any  other  objections  which   he  might 
to  urge  against  the  inquiry  before  the 
dinale  Judge.     This  has  opened   out 
whole  case  upon  ih^  merits. 

The  contention  of  the  decree-holder  is  that 

K  entitled  to  a  much  larger  sum  than  has 

decreed  to   him   by   the  Subordinate 

ge;  that  the  Subordinate  Judge  has  left 

ro,  according  to  his  own  showing,  from  the 

Wcoiaiion    the    collections    from    a    large 

5^  which  was  held  on  the  disputed  land. 

w  Subordinate  Judge  states  it  to  be  his 


opinion  that  the  profits  from  this  bazaar 
cannot  be  lawfully  countenanced,  as  they  are 
derived  by  means  of  illegal  cesses  contrary 
to  Section  5,  Regulation  XXVll.  of  1793. 
He,  therefore,  refuses  to  give  the  plaintiff 
such  collections.  We  have  referred  to  the 
Section  of  the  Regulation  which  the  Subor- 
dinate Judge  has  quoted,  and  we  find  that 
that  Section  applies  to  certain  hauts  and 
bazaars  in  existence  in  the  year  1793.  There 
seems  to  have  been  no  allegation  before  the 
Subordinate  Judge  that  this  bazaar  was  in 
existence  in  that  year ;  and  there  is  no 
evidence  whatever  upon  the  record  of  any 
such  fact.  The  Regulation  in  question  is, 
therefore,  inapplicable  to  the  present  case. 

But  if  is  urged  by  the  vakeel  for  the  re- 
spondent that,  although  there  may  be  no  direct 
law  upon  the  point,  still,  as  his  client  made  all 
such  collections  forcibly  and  by  means  of 
extortion,  and  that  he  was,  therefore,  so  far  a 
wrong-doer,  the  decree-holder  cannot  require 
him  to  refund  whatever  money  he  may  have 
obtained  by  such  means.  This  argument 
might  be  good  if  there  was  any  satisfactory 
evidence  that  these  collections  were  made  by 
wrong  doings.  The  custom  of  making  such 
collections  from  the  vendors  who  attend  the 
bazaar  is  nothing  new  in  this  country.  It 
is  recognized  as  one  of  the  ordinary  sources 
of  profit  derivable  from  the  lands  where 
such  hauts  and  bazaars  are,  as  is  proved  by 
the  evidence  in  the  case  ;  and  we  see  no 
reason  why  the  decree-holder  should  not  be 
indemnified  for  the  loss  which  he  has 
suffered  by  such  profits  having  been  kept 
away  from  him. 

It  remains,  then,  for  us  to  consider  what 
amount  of  mesne-profits  should  be  awarded 
to  the  decree- holder  on  account  of  this  ba- 
zaar. There  is  evidence  upon  the  record,  and 
it  is  therefore  unnecessary  to  send  the  case 
back  to  the  Subordinate  Judge  for  his  opi- 
nion or  for  his  decision  on  the  point.  We 
have  heard  both  sides  upon  that  evidence. 
On  the  one  hand,  we  have  the  report  of  an 
Ameen  who  had  been  twice  upon  the  spot. 
He  has  come  to  the  conclusion  that  the  pro- 
fits from  the  different  mehals  into  which  this 
bazaar  is  divided,  for  the  six  years  for  which 
\yassilat  is  due  to  the  decree-holder,  amount 
to  Rupees  4>293-8  annas.  On  the  other  hand, 
we  have  the  statement  of  the  defendant  that 
he  derived  no  profits  whatever  from  this 
bazaar.  He  has  put  in  certain  jumma-bun- 
dee  papers,  but  they  omit  altogether  any 
profits  from  this  bazaar.  From  the  evidence 
it   seems   very    certain   that   this   is  a  very 
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large  bazaar,  in  which  every  description  of 
articles  of  food,  such  as  iurkaree,  rice,  fish, 
as  well  as  salt  and  cattle,  are  sold.  Evidence 
has  been  given  as  regards  the  profits  arising 
from  the  sale  of  these  different  articles,  and 
we  see  no  reason  whatever  to  distrust  the 
evidence  which  has  been  given  on  the  point, 
in  the  absence  of  any  satisfactory  evidence 
on  the  other  side,  as  to  the  actual  amount  of 
profits  derived  by  him.  1  need  not  say  that 
I  cannot  believe  that  no  profits  have  been 
derived.  We  think  we  ought  to  adopt  the 
finding  of  the  Ameen  which  is  supported  by 
evidence,  and  we  accordingly  award  Rupees 
4,190  for  mesne-profits,  with  interest  from 
this  date  to  the  date  of  payment.  The  re- 
spondent will  pay  the  costs  of  thift  appeal, 
pleader's  fees  being  assessed  at  50  rupees. 

Mookerjee,  J,— I  am  also  of  opinion  that 
the  decision  of  the  Subordinate  Judge  should 
be  set  aside.  The  objection  to  the  hearing 
of  the  appeal  having  been  waived  by  the 
pleader  for  the  appellant  and  the  record 
being  complete,  the  whole  case  was  gone 
into. 

It  appears  that  the  question  before  us  is 
the  amount  of  wassilat  which  should  be 
adjudged  to  the  decree-holder  for  the  years 
1264  to  1269  on  account  of  this  bazaar. 
The  Civil  Court  Ameen  was  twice  deputed 
to  ascertain  the  amount.  In  his  first  inquiry, 
he  found  a  sum  of  ;^,8oo  rupees  as  due  10 
the  decree-holder;  but  when  the  decree- 
holder  objected  to  that  amount  on  the  ground 
that  the  Ameen  has  refused  to  examine 
certain  witnesses  who  had  leases  of  portions 
of  this  bazaar,  the  Ameen  was  again  de- 
puted to  complete  his  inquiry — the  result  of 
whiqh  was  that  a  sum  of  Rupees  4,190  was 
found  due  to  the  decree-holder  for  the  six 
years.  The  Subordinate  Judge,  it  appears, 
would  have  awarded  this  sum  to  the  appel 
lant;  but  being  of  opinion  that  the  income 
from  bazaars  was  an  illegal  income  under 
Section  5,  Regulation  XX VI I.  of  1703, 
he  refused  to  award  to  the  decree-holaer 
the  sums  found  by  the  Ameen  to  have  been 
collected  from  the  several  mehals  of  this 
bazaar,  m.,  turkaree^  fish,  cattle,  and  salt, 
&c.  On  referring  to  the  law  quoted  above, 
I  find  that  it  refers  to  bazaars  exist- 
ing at  the  time  of  the  enactment,  for  which 
compensation  for  collections  hitherto  made 
by  the  owners  of  the  haut,  &c.,  were  allow- 
ed by  Government.  The  Section  in  question 
expressly  states  :  "  As  the  landholders  are 
"  to  receive  a  compensation  for  those  collec- 
"  tions,  they  can  have  no  right  whilst  such 


*'  compensation  is  continued  to  them, 
**  to  appropriate  the  goods  for  the  tcni| 
"  use  of  which  such  collections  were 
"  to  any  other  purpose,  or  to  lev)'  any 
"  exactions  whatever  from  the  persons 
'*  may,  in  future,  expose  their  goods  tb< 
'*  for  sale  as  heretofore,  &c."      Now, 
is   no   suggestion   that  this    bazaaf  waij 
bazaar  which  existed  in    1790,  or  that 
holder  of   it,  by   receiving    any   comj 
tion   for   his  collections  from   Governj 
was  precluded  from  making  collections 
the  vendors  of  the  articles  exposed  for  salei 
his  land.     The  Section  of  the  law,  thereffl 
appears  to  me  to  have  no  reference  to  bi 
of  the  kind  for  which   wassilat  is  claif 
in  this  suit ;  consequently,  no  objection 
raised     by    the    judgment- debtor    on 
head.     The  Subordinate  Judge  was 
in  refusing  to  the  decree-holder  the  am< 
of  collections  that  the  judgment-debtor 
made    during   the    period    that   he  was 
wrongful  possession  of  the  bazaar. 

It  was  then  objected  by  the  pleader  fori 
respondent  that  the  Ameen    was  wron|[l 
finding  the  amount  of  wassilat  solely  * 
the  oral  testimony  of  witnesses,  wilbont 
documentary   evidence   showing   the 
amount  of  the  collections  made  by  him 
the  years  in  question.     Now,  we  find 
the  decree-holder  has  done  what  he 
in  this  case,  by  examining  persons  who 
taken   leases  of   the  severaU  mehals  of 
bazaar,  some  of  whom  have  produced 
kubooleuts,    hokumnamahs,    and   dakhli 
while  the  judgment-debtor  has  done 
to  assist  the  Court.     He  has,  it  is  true, 
duced   some  papers   after  the  fir.st  in<|i 
made  by  the  Ameen,  but  these  papers 
manifestly   untrue,   and   were   properly 
jected  by  the  Ameen  and  the  Court  bci 
If  parties  who  had  the  best  means  in  tt 
hands  of   showing   exactly    the  amonDi 
collections  made  by  them,  by  production^ 
the  genuine  records  of  collections,  and 
amining  the  parlies  who  either  collected 
rent  or  paid  them  for  the  years  ^^^  *[ 
they    are    held    accountable,    will  wilhr 
thai  evidence  or  produce  false  acconnU 
lieu  thereof,  they   have  themselves  only 
blame  when  the  Court  is  obliged  to  l^^ 
the  evidence  adduced  by  the  dccree-hf 
to  find  what  was  the  amount  of  the  toil 
lions  made.     This  evidence  may  not  be 
satisfactory ;  but  in  the  absence  of  any  pi 
given  by  the  judgment-debtor  to  assist 
Court   in  coming   to   a   correct  concto 
which  was  undoubtedly  in  his  power  to 
the  Court  is  obliged  to  rely  on  the  evidence! 
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t  deaee-holder  and  the  inquiry  made  by 
lAmeen.  I  am  also  convinced  on  the  evi- 
pKe  OD  the  record  that  the  mode  of  inquiry 
toted  by  the  Ameen  is  a  correct  mode  of 
piry,  and  as  such  ought  to  be  upheld. 
Imold  decree  this  appeal,  and  fix  the 
kwiat  at  the  sum  stated  by  the  Ameen  in 
jecoiTd  lnquir>%  namely,  4,190  rupees. 


The  19th  January  1871. 

Present : 

Hon  ble  H.  V.  Bayley  and  K.  Jackson, 
Judges. 

Execntion— Sale— Limitation. 

Case  No.  317  of  1870. 

lUaneous  Appeal  from  an  order  passed 
the  tiuhordinate  Judge  of  Beerbhoom, 
Ui  the  ^oih  March  1870, 

iJQiigona  Dassee  (Petitioner),  Appellant, 

versus 

>naMookhee  Dassee  (Opposite  Parly), 
Respondent, 

\M{>i>  ffuree  lUohun  Chuckei  butty  for 
Appellant. 

Bahoo  Debendro  Narain  Bose  for 
Respondent. 

the  order  is  passed  confirmingf  a  sale  in  execu- 
»lle decree-holder  must  be.considercd  to  beexecut- 
(dfcree,  and  limitation  begins  to  run  against  him 
^frwD  the  date  of  such  order. 

hchon,  7.— This  is  an  appeal  from  the 
Jsionof  the  Subordinate  Judge  of  Beer- 
^  D,  holding  that  further  proceedings  in 
tion  of  a  decree  of  the  21st  July  1858 
baired  under  ihe  law  of  limitation.  It 
/ra  execniion  of  this  decree  was  taken 
^  1863,  and  property  belonging  to  the 
igmeni-debtor  was  sold  by  auction  on 
*  »7lh  July  1863.  The  sale  was  confirmed 
^^  151b  September,  and  the  sale-proceeds 

VqIXV. 


taken  out  by  the  decree-holder  on  the  i8lh 
September.  No  further  proceedings  were 
taken  until  the  29th  August  1866.  A  ques- 
tion of  limitation  was  then  raised  by  the 
judgment-debtor,  but  it  was  decided  against 
him  on  the  i8th  September  1867,  ^i^d 
execution  went  on.  Further  proceedings  are 
now  being  carried  on,  and  the  same  objection 
is  taken  again  which  was  taken  previously  on 
the  subject  of  limitation ;  and  the  Subordinate 
Judge  has  ruled  that  he  was  in  error  in  his 
former  decision,  and  that  limitation  does  bar 
any  further  execution,  because  the  judgment- 
creditor  did  not  apply  for  execution  in  1866 
within  three  years  of  the  date  on  which  the 
sale  took  place,  the  order  confirming  the  sale 
being  merely  a  pro-formd  order,  no  objec- 
tion having  been  urged  to  the  sale.  In  sup- 
port of  this  view,  the  Subordinate  Judge  re- 
fers to  a  decision  of  this  Court,  Bengal  Law 
Reports,*  Volume  IV.,  part  20,  page  115. 

On  appeal,  it  is  said  that  the  former  deci- 
sion is  final  on  the  point  between  the  parties, 
and  that  the  proceedings  in  1863  must  be 
held  to  have  been  carried  on  until  the  sale 
was  confirmed. 

Even  admitting  that  the  question  can  be 
re-tried,  I  think  that  the  decree-holder  is 
within  time.  The  decision  alluded  to  by  the 
Subordinate  Judge  supports  his  view  of  the 
law  ;  but  the  late  judgment  of  the  Lords  of 
Her  Majesty's  Privy  Council,  page  22,  Vo- 
lume XIV.,  Weekly  Reporter,  rules  that  pro- 
ceedings in  execution  shall  be  considered 
as  being  bond  fide  carried  on  every  day  of 
the  time  and  every  hour  of  every  day,  until 
a  final  decision  is  passed  upon  any  pending 
point.  Here  the  question  as  to  whether  the 
sale  would  be  confirmed  or  not  was  in  doubt 
until  the  order  upon  it  was  passed.  At  any 
time  until  the  month  had  elapsed,  an  objec- 
tion might  have  been  raised,  the  result  of 
which  might  have  been  to  set  aside  the  sale 
as  irregularly  held,  and  this  might  have  re- 
quired the  decree-holder  to  take  fresh  steps 
to  have  a  regular  sale.  Until  the  order  was 
passed  confirming  the  sale,  we  hold,  upon  the 
judgment  of  Her  Majesty's  Privy  Council, 
that  the  decree-holder  was  executing  his  de- 
cree. In  this  view,  we  think  that  the  decree- 
holder  is  not  barred  by  limitation.  We, 
therefore,  reverse  the  Subordinate  Judge's 
decision,  and  remand  the  case  to  his  Court 
for  execution  of  the  decree. 

We  think  that  the  judgment-debtor  should 
pay  the  costs  of  this  Couit  (2  gold  mohurs) 
as  well  as  the  costs  of  the  Lower  Court. 


•  13  Weekly  Reporter,  page  38. 
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The  19th  January  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

fudges. 

Contribution—  Jurisdiction— Co-sharers  —  Joint 
decree  —  Specific  liability. 

Case  No.  1700  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Hooghly,  dated 
the  16th  May  i8yOj  modifying  a  decision 
of  the  Moonsiff  0/  Pundooah,  dated  the 
I'/th  February  i8yo. 

Pitambur  Chuckerbntty  (Defendant), 
Appellant,  * 

versus 

Bhyrubnath  Paleet  and  others  (Plaintiffs), 

Respondents, 

Baboos  Hem  Chunder  Banerjee  and  Romesh 
Chunder  Mitter  for  Appellant. 

Baboos  Khettronath  Bose  and  Kedarnath 
Chatterjee  for  Respondents. 

A  suit  to  recover  money  alleg^ed  to  have  been  paid  in 
excess  of  plaintiff's  share  of  rent  on  account  of  his 
co*tenant,  was  held  to  be  a  suit  for  contribution,  and  as 
such  not  cognizable  by  the  Small  Cause  Court. 

Such  excess  payment  having  once  been  pleaded  as  a 
set-off  in  a  suit  for  rent,  and  urged  under  the  authority 
of  a  letter  of  assignment  which' the  defendant  (present 
plaintiff)  failed  to  prove,  it  wis  held  that  on  that 
ground  his  suit  to  recover  the  payment  in  question 
should  have  been  dismissed. 

In  a  suit  for  contribution,  where  a  joint  decree  cannot 
be  passed,  the  spcciHc  liability  of  each  co-sharer  must 
be,  not  only  alleged,  but  clearly  established. 

Kemp,  y, — This  was  a  suit  to  recover 
certain  moneys  alleged  to  have  been  paid  to 
the  zemindar  by  ihe  plaintiff  in  excess  of 
the  share  of  plaintiff,  and  on  account  of  de- 
fendant No.  2,  Pitambur,  who  is  the  special 
appellant  to  this  Court. 

The  alleged  payments  were  made  on  ac- 
count of  the  rents  for  the  years  from  1272 
to  '  275.  The  pumee  lot  "  Chacheetarra"  is 
owned  by  the  following  sharers  : — 

As. 
Plaintiff  ...     2 

Defendant   No.  2,  special  ap- 
pelant    4 

Defenda.u  No.   6        ...  a 

Defendants  3.  4,  and  5  ...  6 
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The  plaintiff  based  his  demand  for 
tribution    as    against  the    defendant 
upon  a  barrat  or  assignment,  by  irhi< 
alleges,  he  was  authorized  by  the  def< 
No.  2  to  pay  the  sum  claimed.    Ui»' 
ther  alleged  that,  in  a  suit  for  the  rent  ofj 
dur-putnee  held  by  the  plaintiff,  whichi 
brought  by  the  defendant  No.  2  aj 
the  plaintiff,  the  latter  demanded  to 
the  alleged  payments  made  by  him  oft'i 
count  of  the   defendant    No.   2's  si  . 
the  pulnee  as  against  the  rent  claimed;.] 
the   Revenue  Authorities,  holding  that 
plaintiff  had  not  established  the  setoff, 
allowed  the  claim. 

The  first  Court  found  that  the  ban 
assignment  was  proved,  and  gave  the 
iff  a  decree  in  full. 

The  Subordinate  Judge  of  Hooghli',. 
decision  which  is  not  very  intelligible 
remarks  that  the  suit  "  was  of  the  S 
"  Cause  Court  class  ;  but  as  it  was  forai, 
*' above  500  rupees,  it  was  capable' 
"  going  on  to  special  appeal ;"  we  quot< 
very  words  of  the  Subordinate  Judge. 

The  main  pleas  taken  by  the  dcfe 
No.  2  before  the  Subordinate  Jud?e 
/J/.— That  the  Civil  Couit  had  no  juri 
tion  to  try  a  claim  for  rent ;  and  that,  a 
plaintiff's  plea  of  payment  had  been  reJL 
in   the    Revenue    Court,  th^  suit  coald 
proceed.    ^W.—The  defendant  denied 
assignment  empowering  the  plaintiff  to 
the  rents  for  him  to  the  zemindar,    j/i 
That  the  defendant  had  paid  rent  in  «< 
of  his  share  in  the  putnee. 

The  Subordinate  Judge  says:  " 
case  is  one  for  adjustment  of  accoi 
and  therefore  the  Civil  Court  has  jufi! 
tion."  The  Subordinate  Judge,  after 
ting  out  the  shares  of  the  various  defend 
in  the  putnee,  finds  "  that  the  plaintiff 
the  defendant  Kalee  Pershad  had  paid 
rent  due  on  account  of  their  shares;  but 
the  defendant  No.  2,  Pitambur.  and 
other  6-annas  shareholders  paid  ah 
nately :  that  is  to  say,  Pitambur,  dcfendal^ 
had  paid  the  •'shushmai"  kist,  while  *! 
6-annas  shareholders  paid  the  "doazdtrtj 
mai "  kist.  The  Subordinate  Judge  H 
that  "  the  lo-annas  sharers—/  <f.,  Pitamb^ 
'*  who  owns  4  annas,  and  the  other defendanj 
"  who  own  6  annas,  or  together  10  anii^ 
"  — instead  of  paying  the  rent  for  wliicb  ^ 
"  10- annas  share  is  liable,  had  paid  the  rrt 
"for  an   8  annas    13   gundas   i  cowrie) 
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Lrant  share  only,  and  that  the  plaintiff 
lid  paid  the  rent  to  the  zemindar  for  the 
Kfference  between  lo  annas  and  S  annas 
V^  gandas  i  cowrie  i  krant,  or  for 
I  anna  6  gundas  2  cowries  2  krant ; 
hat  it  was,  therefore,  but  fair  and  just  in 
\  Court  of  equity  and  good  conscience 
hat  the  plaintiff  shoold  get  back  the  sum 
K  accoont  of  the  i  anna  6  gundas  2 
kywries  2  krants  paid  on  defendant's  ac- 
Mntto  the  zemindar,  since  he,  the  plaint- 
%  has  been  made  liable  to  the  defendant 
PUambar,  for  the  rents  of  the  dur-putnce 
Midcr  the  decree  of  the  Revenue  Court." 
e  have  again  quoted  the  words  of  the 
rdinate  Judge.  The  Subordinate  ob- 
fonher  that  "  he  regrets  he  cannot 
ir  with  the  first  Court  in  considering 
deed  of  assignment,  said  to  have  been 
tn  by  the  defendant  Pitambur,  to  be 
legal  d^upent,  it  not  bearing  a  stamp, 
^^  not  having  been  satisfactorily  proved  :  " 
»  "that  this  plea  had  been  already 
up  with  regard  to  the  rents  of  1271, 
*  had  been  rejected." 

■  wlhcr,  the  Subordinate  Judge  remarks 
'  "ihe  wording    of    the    barrat    brings 
ibt  on  it."     The    Subordinate    Judge 
lodes  his  judgment  by  saying  that,  al- 
Th  "  he  cannot  concur  with  the  Moon- 
in  the  opinion    that   the    barrat    has 
proved^  still    he    feels    fully    con- 
!l  and  satisfied  in  mind  that  plaint- 
paid  the  dur-putnee  rents  to  the  zemindar 
■  Ihe  benefit  of   the  defendant  No.    2, 
^rabur,  and  that  the  other  defendants 
'•»  ^  ^-annas  sharers,  had  been  correct- 
'  brought  under  the  head  of  defendants 
■^ng  10  the  understanding,  as  seen  from 
'  defendant's   dakhilas,   that    Pitambur 
wdpay  the  *  shushmai  *  kist,  and  the  other 
endams  the  *  doazdummai '  kist,  and  both 
w  laches  with  regard  to  i  anna  6  gun- 
'  I  cowrie    i  krant;"  he,  the  Subordi- 
Jwdge,  therefore,   saw    no    reason    to 
*^e  wiih  the  Moonsiff's  decision  against 
*wr,  defendant  No:  2 ;  the  other  defend- 
to  pay  their  own  costs. 

^veul  grounds  have  been  taken  in  spe- 
2f^^?^'  bui  before  deciding  them  we  may 
.  ^"l^i  the  Subordinate  Judge  is  wrong 
«y'ng  that  this  is  a  suit  of  the  "  Small 
^Uurt  class."  It  is  clearly  a  suit 
^«mtr|buuon,  and  it  has  been  held  by  the 

^^Q'ef  Justice,    Sir    Barnes    Peacock, 


The  ist  ground  is  that,  as  the  suit  of  the 
plaintiff  is  based  upon  a  letter  of  assignment, 
which  the  Lower  .\ppellate  Court  held  to  be 
not  proved,  the  suit  ought  to  have  been  dis- 
missed. 

The  2nd  ground  is  that,  the  payments,  if 
admitted,  were  voluntary  or  officious  pay- 
ments ;  that  the  plaintiff  has  failed  to  show 
that  there  was  any  pressure  upon  him  or  any 
risk  to  his  share  which  would  justify  such 
payments. 

The  3rd  groimd  is  that  as  the  question  of 
whether  the  plaintiff  had  made  these  pay- 
ments on  account  of  the  share  of  the  defend- 
ant, special  appellant,  was  determined  by 
the  Coflector  in  the  rent- suit  adversely  to 
the  plaintiff,  such  question  cannot  be  re- 
opened. 

The  4th  ground  is  that  there  is  no  proof 
or  evidence  that  the  plaintiff  made  any  pay- 
i  ment  on  account  of  the  defendant's  share. 

The  5th  ground  is  that  the  defendant  has 
proved  that  he  paid  more  than  he  is  liable  to 
pay  on  account  of  his  4-annas  share. 

We  think  that  the  ist,  2nd,  and  5th 
grounds  are  good  grounds,  and  that  the 
decision  of  the  Subordinate  Judge  must  be 
reversed. 

It  is  clear  that  the  plaintiff  based  his  suit 
on  the  letter  of  assignment  empowering  him, 
as  he  alleges,  to  pay  to  the  zemindar  a  por- 
tion of  the  rent  due  by  the  appellant.  The 
Lower  Appellate  Court  holds  that  this  deed 
has  not  been  proved.  We  may  also  observe 
that  this  plea  of  payment  on  account 
of  the  rents,  or  a  portion  of  the  rents,  of 
defendant's  share  by  the  plainiiff  was  re- 
jected by  the  Revenue  Court  in  the  suit 
for  rent  brought  by  the  defendant  No.  2 
against  the  plaintiff,  in  which  suit  the  plaintiff 
pleaded  a  set-off  under  this  very  deed,  and 
failed  to  prove  it.  We  think  that  the  plaint- 
iff's suit  ought  to  have  been  dismissed  on  this 
ground,  but  we  proceed  to  dispose  of  the 
other  points. 

On  the  second  ground,  we  are  of  opinion 
that  these  payments,   even   admitting  ihey 
were   made,   were   voluntary  officious   pay- 
ments.   There  is  no  evidence,  nor  has  the  spe-  j 
cial  respondent's  pleader  been  able  to  show  • 
us   that  there  was  any  pressure  upon   the; 
plaintiff  to  pay  on  account  of  any  share  but 
his  own. 

There  was  no  decree,  no  sale  impending, 
nothing  which  would  justify  his  paying  on. 
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the  score,  that,  unless  he  did  so.  his  own 
share  might  be  jeopardized — Volume  XII., 
Weekly  Reporter,  page  468. 

On  the  third  ground,  though  wc  do  not 
think  the  plaintif!  in  this  suit  is  concluded 
by  the  decision  of  the  revenue  authorities, 
there  can  be  no  doubt  that  the  adverse  find- 
ing of  the  Revenue  Court  is  a  strong  piece 
of  evidence  against  the  truth  of  the  plaintiff's 
claim. 

We  take  the  fourth  and  fifth  grounds  to- 
gether. It  is  clear  from  the  dakhilas  which 
Baboo  Hem  Chunder  Banerjee,  in  the  course 
of  the  argument,  submitted  to  our  considera- 
tion, and  which  are  not  disputed,  that  the 
defendant  has  paid  more  than  the  rent  due 
on  account  of  his  4-annas  share.  The 
plaintifF  has  failed  to  prove  the  barrat,  or 
assignment  authorizing  him,  as  he  alleges, 
to  make  payments  to  the  zemindar  on  ac- 
count of  defendant's  share  in  the  putnee  and 
in  excess  of  plaintiff's  own  share ;  and  it  is 
further  established  that  the  defendant  has, 
paid,  if  anything,  more  than  what  he  was 
liable  for  as  a  4-anna  sharer  of  the  put- 
nee. It  is  worthy  of  remark  that  the  de- 
fendants 3,  4,  and.  5,  the  6-anna  sharers, 
admit  in  their  written  statement  that  de- 
fendant No.  2  has  paid  all  that  he  is  liable 
to  pay  as  a  4-anna  sharer :  they  further 
state  that  plaintiff  may  possibly  have  made 
payments  on  account  of  their  6-anna  share, 
but  that  they  are  entitled  to  set  off  pay- 
ments made  by  them  on  account  of  the 
plaintiff.  However,  the  defendants  3,  4,  and 
5  have  not  been  held  liable  to  the  plaintiff, 
and  they  are  not  before  the  Court.  In  a 
suit  of  this  description  in  which  a  joint 
decree  cannot  be  passed,  the  specific  liability 
of  each  co-sharer  must  not  only  be  alleged, 
but  must  be  clearly  established. 

We  reverse  the  decision  of  the  Subordinate 
Judge,  and  ^dismiss  the  plaintiff's  suit  \vith 
costs  in  both  Courts  bearing  interest. 


The  19th  January  1871. 

•  Present  : 

The  Hon'ble  Louis  S.  Jackson  and  W. 
Ainslie,  Judges. 

Procedure^Evidence^AppeUate  Court  \ 

Case  No.  1470  of  1870. 

Special  Appeal  from   a   decision  passed 
the  Additional  Judge  of  Tirhaot,  «2fl 
the  jist  March  iSyo,  affirming  a  dedi 
of  the  Subordinate  Judge   0/  that 
trict,  dated  the  2nd  March  i86y, 

Lalla  Juggessur  Sahoy  (Plaintiff),  AppelU 

versus 

Gopal  Lall  (one  of  the  Defendants), 
Respondent. 

Mr.  W,  A.  Montr iou  for ^p|)ellant. 

The  Advocate-General  for  Respondeat 

In  a  suit  to  recover  possession  of  a  share  of  an 
on  the  ground  of  purchase  at  a  sale  in  execution, 
share  was  allef^ed  to  have  been  knocked  down  by 
Collector  to  another  party  in  an  execution-sale  n 
Act  XI.  of  1^59,  where  it  was  found  that  the  plaml 
purchase  had  not  been  boitd-Jide,  the  right,  title* 
interest  of  the  decree-holder  having  been  Pfcv*" 
purchased  benamee  by  the  judgment-debtor  nims 

Hbld  that  the  real  purchaser  was  the  judgraeot- 

^r,  and  that  the  holder  of  the  rent-decree  could  pro 

sell  either  the  estate  or  the  said  right,  title,  and  intc 

It  is  the  duty  of  the  Judge  of  an  Appellate  Coactj 
allow  the  parties  or  their  pleaders  to  submit  the^ 
dence  to  him  at  the  hearing  in  open  Court,  and  ton 
upon  the  evidence  so  submitted  every  commeoty 
found  upon  it  every  argument  they  may  think 
sary. 

Where  the  decision  of  a  case  involves  issues  of 
and  the  first  Court  has  gone  fully  into  the  evidence, 
recorded  its  finding  and  decision,  if  the  Appellate O 
agrees  with  the  conclusions  of  the  Court  below,  the 
pellate  Court  is  not  obliged  by  law  to  state  in  details 
reasons  previously  recited,  in  which  it  concurs. 

Jackson,  J, — The  plaintiff  Iq  this 
sued  to  recover  possession  of  a  share  in 
certain  estate,  alleging  that  he  had  purch^ 
that  share  at  a  sale  in  execution  of  a  deci 
obtained  by  one  Oodit  Narain  against 
owner  Sooambur  Singh ;  that  he  had  ent( 
into  possession  under  his  purchase,  but 
under  a  sale  held  by  the  Collector  in  exe< 
tion  of  a  decree  under  Act  X.  of  1859  (si 
sale  being  held  under  the  provisions  of  A<^ 
XI.  of  the  same  year),  the  same  e*state  M 
been  knocked  down  to  another  party,  and 
thereupon  the  Collector,  on  the  appficatioi 
of  that  party,  one  Gopal  Lall,  bad  violcDlIj 
and  illegally  dispossessed  the  plaintiff,  and 
he  thereupon  brought  his  suit.  • 
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The  trial  of  this  salt  appears  to  me  to 
^ve  been  annecessarily  complicated,  and  I 
igret  to  s«iy  that  the  parties  have  been  put 
I  great  inconvenience  and  expense,  by  the 
^inac}'  and  disobedience  of  orders  exhi- 
lled  by  the  Additional  Judge  to  whom  the 
ise  has  been  twice  remanded  on  special 
^peal  fey  orders  of  this  Court.  On  the 
iird  trial,  however,  the  Judge  has  gone 
the  merits  of  the  case,  and  has  affirmed 
decision  of  the  Subordinate  Judge  dis- 
fng  the  sail  of  the  plaintiff. 

jfuUiog  aside  various  questions  which 
ive  been  raised  in  the  trial  of  this  suit,  as  I 
Ink  unnecessarily,  the  ground  on  which  the 
It  has  been  dismissed  appears  to  be  shortly 
■h-lhat,  in  consequence  of  the  nature  of 
%  transaction  in  execution  of  the  decree 
:which  Oodit  Narain  was  originally  plaint- 
rSnd  Sooambur  Singh  defendant,  the  sale 
execmion  and  The  consequent  purchase 
this  plaintiff  appear  to  have  been  merely 
le,  unreal  transactions,  and  that  the 
iff  never  acquired  any  title  whatever 
r  estate. 

is  decision  has  been   impugned  on,  it 

^'bc  said,  three  grounds.  One,  that  the  ralio 

Hindi  on  which  the  Judge  has  proceed- 

does  not  sufficiently  dispose  of  the  case, 

*  the  plaintiff  is  really  entitled  to  recover  : 

"od,  that  there  has  been  no  proper  deci  - 

bythejads^e  on  the  merits,  as  he  has 

iply  adoptecl   the    opinion    of   the   Court 

bw  without  stating  his  own  ;  and,  thirdly, 

P  the  Judge  has  committed  an  irregularity 

^•he  trial  of  the  appeal  by  refusing  to  hear 

oidcnce    and    the    comments    of    the 

Jers  upon  that   evidence   in   the  usual 

proper  way. 

^  *ill  be  most  convenient  to  dispose  of 
f  ^^^iter  ground  first.     This  ground  of  ap- 
is based  upon  an  affidavit  on  the  part  of 
Htxii  oi*so-called  agent  of  the  appellant, 
deposes  that  he  was  present  in  Court  on 
'by  on  which  this  appeal  was  called  on 
^*"ngf  and   that  in  his  presence  the 
fe  rcfusec*  to  allow  the  evidence  to  be 
^  and  the  vakeels    of   both   parties   to 
iment  upon   it  after  the   general   argu- 
it  of  the  case  was  heard.     Against  this 
is  the  counter-affidavit  on  the  part  of 
ttson  who  is  said  to  be  the  son  of  the 
>ndent,  ^nd  he   positively   swears  that, 
»f  from  refusing  to  hear  the  evidence 
as  alleged,    the   Judge   did   hear   the 
tence  discussed  and    commented    upon 
the  usual  way. 


Now,  without  going  into  the  question  of 
the  credibility  of  these  two  statements, 
respectively,  it  seems  sufficient  to  say  that 
an  affidavit,  upon  which  we  should  come  to 
the  conclusion  that  the  Judge  had  so  far 
neglected  or  misconceived  his  duty  in  the 
way  stated,  ought  to  be  perfectly  clear  and 
exhaustive,  should  leave  no  doubt  upon  the 
subject,  and  should  exclude  the  possibility 
of  the  Judge  having  done  that  which  it  was 
his  duty  to  do;  but  the  affidavit  of  the  agent 
is  not  so.  It  only  states  that  on  a  particu- 
lar day  the  Judge  stopped  the  reading  of 
the  evidence.  But  that  is  not  the  day  on 
which  the  Judge  gave  his  judgment;  and, 
consequently,  it  is  quite  possible  that  the 
statemeyts  made  in  it  may  be  all  true,  and 
yet  that  the  Judge  did  afterwards  hear  the 
evidence  and  pronounce  his  judgment  upon 
it.  I  should  be  extremely  sorry  to  believe 
that  the  Judge  of  an  Appellate  Court  should 
take  the  course  which  he  is  alleged  in  the 
statement  to  be  in  the  habit  of  taking  in 
hearing  appeal>cases,  namely,  to  refuse  to 
allow  evidence  to  be  read  before  him  in  open 
Court,  and  made  the  subject  of  comment  by 
the  parlies  or  their  pleaders,  but  instead  of 
that  merely  to  read  the  evidence  in  private. 
No  doubt,  there  are  cases,  especially  com- 
plicated cases,  in  which  it  is  desirable  that 
the  Judge  should  have  an  opportunity  of 
considering  the  evidence  at  leisure  before 
giving  judgment;  but  there  can  be  no  doubt 
whatever  that  it  is  the  duty  of  the  Appellate 
Court  to  allow  the  parties  or  their  pleaders 
to  submit  the  evidence  to  him  at  the  hearing 
in  open  Court,  and  to  make  upon  the  evi- 
dence so  submitted  every  comment,  and 
found  upon  it  every  argument  they  might 
think  necessary.  This  ground,  in  my 
opinion,  is  not  made  out. 

Then  as  to  the  other  ground,  that  the 
Judge  has  simply  adopted  the  observation 
of  the  first  Court,  that  is  equally  unfounded. 
Where  the  decision  of  the  case  involves  the 
determination  of  issues  of  fact,  and  the 
determination  of  those  issues  is  based  upon 
evidence,  if  the  Court  of  first  instance  has 
gone  fully  into  that  evidence,  and  has  record- 
ed its  finding  and  decision  upon  it,  I  think 
that,  when  the  Appellate  Court  agrees  with 
the  conclusions  of  the  Court  below  upon 
those  facts,  for  the  reasons  stated  by  that 
Court,  it  is  not  the  intention  of  the  law 
that  the  Judge  of  the  Appellate  Court  should 
be  obliged  to  state  in  detail  the  very  same 
reasons  which  had  previously  l^een  recited, 
and  in  which  he  concurs.    I  do  not  mean 
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to  say  that  there  is  any  general  rule,  nor 
do  I  mean  to  say  that  in  this  case  ii  would 
not  have  been  well,  under  the  particular 
circumstances  (namely,  of  two  previous 
remands),  if  the  Judge  had  stated  carefully 
and  clearly  the  reasons  upon  which  his 
decision  was  based ;  but  I  do  mean  to  say 
that  the  decision  which  he  has  now  recorded 
is  one  legally  sufficient  and  one  on  which 
no  ground  of  special  appeal  can  lie. 

We  now  come  to  the  consideration  of  the 
reasons  on  which  the  Judge  has  thrown  the 
plaintiff  out  of  Court.  The  Judge  in  effect 
I  understand  to  have  found,  as  the  Subor- 
dinate Judge  in  effect  also  fmds,  that  the 
alleged  purchase  by  the  plaintiff  in  e^^ecution 
of  a  decree  against  Sooambur  Singh  was 
not,  in  fact,  a  purchase  by  the  plaintiff  at  all ; 
that  the  execution  against  Sooambur  Singh 
was  not  a  bond-fide  genuine  execution,  but 
that  previously  the  right,  title,  and  interest 
of  the  decree-holder  in  that  decree  had  been 
purchased  benamee  on  behalf  artd  for  the 
benefit  of  Sooambur  Singh  himself;  and  that 
the  sale  which'  took  place  in  pursuance  there- 
of was  a  sham  sale,  the  person  furnishing 
the  funds  and  acting  throughout  being  Sooam- 
bur Singh  himself.  Probably  it  would  be 
held  in  such  a  case  that,  by  the  purchase  on 
behalf  of  Sooambur  Singh  and  with  his 
money,  the  decree  had,  in  fact,  been  extin- 
guished ;  but  it  is  sufficient  to  say  that  by 
the  findings  the  plaintiff  did  not  acquire  any- 
thing, did  not  buy  the  title  to  this  property. 
The  person  who  really  purchased  was  Sooam- 
bur Singh  himself;  and  consequently  the 
person  who  obtained  the  decree  in  the  rent- 
suit  could  properly  sell  either  the  estate, 
or  the  right,  title,  and  interest  of  Sooambur 
Singh  in  that  estate.  That  being  so,  I  think 
the  Courts  below  were  quite  right  in  dis- 
missing his  suit. 

And  I  should  say  that  the  finding  has  not 
been  impugned  on  the  ground  that  there 
was  no  evidence  to  support  it  There  was 
evidence,  and  the  Court  below  found  upon 
that  evidence  in  favor  of  the  defendant.  1 
do  not  think  we  are  in  a  position  to  say  that 
it  was  not  justified  in  coming  to  that  conclu- 
sion upon  that  evidence.  What  our  own 
conclusion  would  have  been  if  we  heard  the 
case  as  a  regular  appeal  is  another  question. 
I  think  the  special  appeal  must  be  dismissed 
with  costs. 

It  was  remarked,  and  with  some  plausibi- 
lity, by  the  learned  Counsel  who  appeared 
for  the  appellant,  that  the  plaintiff  had  been. 


by  the  wrongful  act  of  the  Collector,  ui 
ly  placed  in  the  disadvantageous  positioi 
plaintiff,  whereas,  but  for  that  violent 
improper  proceeding,  his  client  would 
been  in  the  position  of  a  defendant.     Ool 
it  seems  to  me  sufficient  to  say  that,  if' 
case  was  so  the  plaintiff  had  only  to  a1 
himself  of  the  remedy  provided  by* Sec'' 
15,  Act  XIV.  of  1859,  and  to  bring  his 
as  a  simple  possessory  suit.     But  he  tl 
fit  to  come  into  Court  with  a  civil  si 
the  usual  way,  and   therefore   undertool 
prove  the  title  which  he  advanced,  and 
take  the  consequences. 

Ainslie,  y,-l  concur. 


The  9th  December  1870. 

Present  : 

The  Hon'ble  E.  Jackson  and  Onookool 
der  Mookerjee,  Judges, 

Notice  of  enhancement^Ryots — Middl< 
Case  No.  14 12  of  1870  under  Act  X.  of  \\ 

Special  Appeal  from   a  decision   passed 
the  Judge  of  the   24'Pergunnahs,  dt 
the  t^th  April  tSyo,  affirming  a  deci 
of  the  Deputy   Collector   qf  Btisseerl 
dated  the  tSth  October  i86g, 

Kalee  Prosunno  Ghose  and  another  (Defc 

ants),  Appellants, 

versus 

Hurish  Chunder  Dutt  and  others  (Plaintii 

Respondents. 

Baboo  Oopendro  Chunder  Rose  for 
Appellants.        « 

Baboos  Kalee  Prosunno  Dutt  and  Khetiui 
Mohun  Mookerjee  for  Respondents. 

Where  a  party  who  was  not  personally  a  cultivator 
the  land,  but  held  a  lar^e  jumma  with  a  number  af  1 
below  him,  was  treated  in  a  notice  of  enhancement  a 
Clause  I,  Section  17,  Act  X.  of  1S59,  as  an  ordinary 
having  a  right  of  occupancy,  it  was  held  that  the 
was  not  on  that  account  illegal  or  informal. 

Jackson.  J. — This  is  a  suit  for  enhancd 
ment  of  rent  and  for  arrears  of  rent  at  ai| 
enhanced  rate.  Both  the  Lower  Courts  hav^ 
decreed  the  enhanced  rate,  and  a  special  api 
peal  has  been  preferred  from  the  decisioi 
of  the  Lower  Appellate  Court. 
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great  maoy  points  are  taken  in  special    has  been  enquired  into  by  an  Ameen  who 
.     In  the  first  place,  it  is  said  that  the  |  went  to  the  spot,  and  measured  the  land. 

is  bad  in  law,  becaus::  it  does  not  dis-  ;       A.t.       v.'.-4t  -i  i 

'  Another  objection  taken  on  special  appeal 


\j  describe  the  status  of  the  ryot ;  and 

because  every  word  of  the  first  clause  of 

m  17,  Act  X.  of  1859,  is  not  included 

Oq  this  point  we  find  the  facts  of  the 

are^ these  :  The  defendant  admittedly  is 

It  holding  without  any  written  engage- 

The    notice  was  served    upon   him 


is  that  the  Court  below  ought  to  have  decid- 
ed the  point,  whetherthe  petitioner,  defendant, 
was  holding  the  excess  area  as  a  tenant  or 
as  a  trespasser.  Reading  this  sentence  as 
put  down  in  the  grounds  of  special  appeal,  it 
seems  to  me  quite  unintelligible.  But  it  is 
said  here  that  it  was  intended  thereby  to 
allesre  that  the  defendant  had  claimed  certain 


j^g   him   as  an  ordinary  ryot  having  a 

of  occupancy   ^"<!/^"^,^^  "P^"  Jj^J,;;^    S^'^bdonglnrio  othen^^ 

le  rent  at  a  rate  paid  by  the  neighbour-  ,  ....  ,  „.  \J^  ,.,  ,.\  .n.cti^n  v,.^  «. 


the 

ryots  under  Clause  1 ,  Section  1 7  of  Act 


^of  1359.     On  the  trial  it  appeared  that  he 


lakheraj  land,  and  that  that  question  had  not 
been  inquired  into.     We  find,  however,  that 

-       -.1      c  .u      I       ^t      A\^.^,,  ^..^tr,    it  has  been  thoroughly  looked  into,  and  that 
mot  exactly  of  the  class  of  ordinary  r)Ots  1         j^^^         been  released,  and  no  rent  has 
nng  rights  of  occupancy,  but  that  he  beld  ,  ^_^  ^^^^  ^_  ., 
sry  large  jumma  with  a  number  of  ryots 
him,  and  that  he  was  not  a  personal 


been  fi:fed  for  it. 


rator  of  the  land.     The  Court,  therefore, 


An  objection  was  also  taken  in  the  matter 
that  no  decision  has  been  passed  with  regard 


_  d  him  ^^2l  gctnteedar,  and  required  him    to  the  uniform  payment  of  rent.     But  it  ap- 

pay    the    same   rate  of   rent   which   the  ,  pears  that  in  a  former  appeal  before  the  Judge, 

te*«/a/-x  in  the  village  pay,  namely,  Rupees  '  a  decision   was   passed    upon   the   point  of 

annas  per  beegah.     his  now  attempted    unitorm   payment  of  rent,  and  the  present 

I  made  out  upon  this  that  the  defendant  ■  Judge,  therefore,   very  properly   considered 

ganieedar.     But  because  he  has   been  \  it  unnecessary  to  inquire  into  the  point  any 

wed  to  pay  ganieedaree  rate,  it  does  not  I  further.     There  seems  to  be,  therefore,  no 


aDV   means  follow  that  he  comes  under 
fdenomination  oi  ganleedar.     There  seems 
nothing  informal  or  illegal  in  the  notice 


has  been  served  upon  him. 
len  it  is  said  that  there  is  no  evidence 


ground  for  interfering  with  the  judgment  of 
the  Lower  Appellate  Court,  either  in  the 
matter  of  rate  or  in  the  matter  of  notice. 


But  there  still  remains  one  question,  viz., 
as  to  the  exact  quantity  of  land  in  the  posses- 
show   that  ^le  ganleedars  of  the   village    sion  of  the  defendant.'    An  issue  was  raised 
Rupees  1-4  per  beegah.     We  have  had  '  on  this  question  through  the  whole  of  this 
the  evidence  read  out  to  us,  and  we  find    litigation,  the  plaintiff  claiming  that  the  land 


there  is  certainly  evidence  to  show  that 


should  be  measured  with  a  rod  of  80  cubits, 


is  Uie  rate  generally  paid  by  the  gantee-    the  defendant  alleging  that  it  ought  to  be 
""'         •  '  -«        ...       1  .J  measured  with  a  rod  of  90  cubits.     The  Judge 

says  that  it  is  not  necessary  to  inquire  into 
this  point,  because  as  he  says  no  rent  is  claim- 
ed for  any  excess  area.     It  seems  to  us,  how- 
lant,    to  make  him  pay  the  ganieedaree    ever,  that' it  is  impossible  to  decide  this  case 
'«4.  without  determining  this  point,  because  it  is 

It  is  akGiSaid  on  special  appeal  that  the    impossible  to  determine  the  number  of  bee- 
pes  do  not  mention  the  number  of  bee-  !  gahs  in  the  defendant's  possession  without 


rj.     The   plaintiff  certainly   claimed  very 
:h  larger  rate,  but  the  Courts  have  acted 
properly  under  the  circumstances,  look- 
to  the  manner  of  the  holding  of  the  de- 


i*of  each  description  of  plots  of  land  in 

possession  of  the  defendant.     It  is  true 

the  witnesses  do  not  do  so.     But  I  think 

It  is  impossible  to  obtain  any  person  to 

that   there  are  so  many   beegahs  of 

class  of  land  in  the  possession  of  his 

ighbour.     It  is  a  matter  which  may  possib- 


first  determining  it  There  is  evidence  on 
both  sides,  not  only  oral,  but  also  documentary, 
as  to  the  size  of  the  rod  prevalent  in  this  part 
of  the  country.  All  that  evidence  must  be 
considered  in  coming  to  the  conclusion  as  to 
what    size  of  beegah  must  pay  rent  at  the 


rate  of  Rupees  1-4  annas.     This  point  ought 

be  known  to  the  defendant  himself,  and  I  to  have  been  tried  by  the  Lower  Court ;  but 

for  him  to  show  the  number  of  beegahs  |  as  the  plaintiff  is  willing  to  take  the  enhanced 

rate  decreed  at  the  larger  beegah,  it  is  not 
necessary  to  remand  the  case.     A  decree  will 
be  drawn  up  in  this  ofHce,  calculating  the 
intiff  which  is  not  denied  by  the  defend-  j  number  of  beegahs  in  the  possession  of  the 
nt ;  and  in  the  second  place,  this  allegation    defendant  by  a  rod  of  90  cubits  ;  and  also 


each  plot.  But  it  does  not  follow  that 
re  is  no  evidence  upon  this  point.  In 
first  place,  there  Is  the  allegation  of  the 
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deducting  the  puUet  lands   for   which    the 
plaintiff  seems  to  have  claimed  no  rent. 

The  decree  of  the  Lower  Courts  will  be 
modified  to  that  extent. 

Parties  will  bear  their  own  costs  in  this 
suit. 

Mookerjee,  J , — I  concur. 


The  19th  December  1870. 

Present : 

Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Death  of  appellaat— Representation— Letters  of 

administration. 

Case  No.  54  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun,  dated  the  28th 
December  186^, 

Munnoo  Lall  (one  of  the  Defendants), 

Appellant, 

versus 

Saheb  Perhlad  Sein  (Plaintiff)  and  others 
(Defendants),  Kespondents, 

Baboo  Kalee  Prosunno  Dutt  for 

Appellant.  1 

Baboo  Mohesh  Chunder  Chowdhry  for       j 
Respondents.  I 

An  appeal  having-  come  on  for  hearing',  the  death  of 
the  appellant  was  intimated  to  the  Court,  and  the  case 
allowed  to  stand  over.     It  was  again  set  down  for  hear- 
ing nearly  six  months  after,  and  an  order  made  that  it  ' 
should  be  brought  up  a  fortnight  later.     On  its  being  , 
called  up  again,  a  oetition  was  presented  on  the  part  of  ' 
the  Administrator-General  for  a  month's  postponement.  , 
on  the  ground  that,  although  letters  of  admmistration 
had  been  granted,  the  requisite  funds  had  not  been 
raised. 

Held  that,  the  appeal  having  been  filed  and  the  1 
vakeel  instructed  and  paid,  the  Administrator-General  , 
would  have  been  allowed  to  appear,  although  regular  . 
letters  had  not  been  taken  out;  but  as  the  application  j 
had  not  been  made  within  reasonable  time,  the  appeal 
was  dismissed. 

Jackson,  J. — Thk  decision  of  the  Zillah 
Judge  in  this  case  was  passed  on  the  28th 
December  1869.  The  appeal  was  preferred 
on  the  4lh  April  of  the  present  year.  The 
case,  it  seems,  came  on  for  hearing  on  the 
1 8th  July  last,  when  it  stood  over  for  this, 
amongst  other  reasons,  that  the  death  of  the 
appellant  w^s  then  intimated  to  the  Court. 
The  case  was  again  set  down  for  hearing 
on  the  5th  of  this  month,  and  an  order  was 


made — '*  Let  this  case  be  brought  up  on 
'*  19th  instant,  and  by  that  time,  if  no  onei 
''  pears  to   represent  the  appellant,  the 
"peal  will  be  dismissed."    Now,   the 
being  called  up  again  to-day,  a  petition! 
presented  on  the  part  of  the  Adminii 
General,  who  applies  that  the  case  may 
over   again  for   one    month  on  ihe*gi 
that,  ahhough  the  Court  has  granted  let 
of    administration  upon    the   application 
the  parties  made  so  long  ago  as  the 
of  August  last,  the  requisite  funds  ha\^ 
been  raised,  and  the  Administrator-Oei 
does  not  find  himself  in  a  position  to 
The  regular  letters  of  administration  have 
been  taken  out,  but  an  order  has  been  grai 

Nt)vv,  in  this  case,  the  appeal  has 
actually  filed,  and  the  vakeel,  I  unden 
has  received  his  instruction  and  also  his 
and  we  should  have  had  no  hesitation 
permitting  the  Administrator-General  to 
pear  in  this  case,  although  regular  letters^ 
administration  have  not  been  taken  oat; 
as  it  appears  to  me  that  the  application 
not  been  made  within  reasonable  time, 
any  person  claiming  to  be  the  legal  rei 
sentative  of  the  deceased  appellant,  I 
the  appeal  ought  to  be  dismissed  with 
chargeable  to  the  estate  of  the  deceased. 

Glover,  J, — I  concur. 


The  20ih  December  1870. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Act  X.  of  1859— Execution-sale— RcveaBC 
Courts— Jurisdiction. 

Case  No.  119  of  1870. 

Regular  Appeal  from  a  decision  passed 
the  Subordinate  Judge  of  Gya,  dated 
22nd  March  iSjo. 

Tekaet  Bhao  Narain  Deo  (Defen  lant), 

Appellant, 

versus 

The  Court  of  Wards  on  behalf  of  the  estate 
the  late  Maharajah  Ram  Narain  Deo  (r 
fendant),  Respondent, 

Mr,  R.  E.  Twidale  for  Appellant, 

Baboos      Unnoda     Pershad    Banerjee    anl 
fuggodanund  Mookerjee  for  RespondeDt.| 
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blls  into  question  the  dactnnc  liid  divvn  by  a  Divi- 
■  Bench  at  pi^^e  147  of  the  Special  Number  of  the 
pdily  Reporter,  t;>.,  that  when  a  sale  has  taken  place 
'  vder  o(  the  Collector  in  execution  of  a  decree  under 
X.  of  iS59f  a  civil  suit  for  the  purpose  of  question- 
iSbit  regularity  and  propriety  of  the  proceeding-  is 
away,  as  well  as  an^'thing  in  the  shape  of  an 

sdrcumstances  indicate  not  merely  irregularity, 
;  irrcjpBarity  brought  about  by  the  contrivance  of 
fjiecree-holder,  the  Civil  Court  has  j^irisdiction  to 
'  I  sale  aside,  and  is  right  in  doing  so. 

making  a  decree  to  set  aside  such  an  execution- 
Ihe  Court  is  bound  tv>  make  provision  for  the 
^holder's  claim  being  satisfied. 

fackson^J. — iNoaropinion,  the  decision  of 
fLower  Court  ought,  upon  the  main  part  of 
be  affirmed. 

property  to    which  the   suit   relates, 

is  a  mokurruree  granted  to  Maharajah 

Babadoor  Narain  Deo,  who  is  now  a 

ic,  may  be  broadly  stated  to  have  been 

to  sale  and  sold  bv  the  Collector  in  exe- 

m  of  a  decree  against  these  Maharanees, 

commiitee  of  the  person  of  the  lunatic, 

irs  of  rent.     The  defendant,  Tekaet 

Xarain  Deo,  was  the  purchaser  of  that 

and  he  sued  out  execution,  making 

application  against  the  Maharanees  and 

^against  the  Court  of  Wards  as  manager 

estate;  but  the  property   which  the 

irt  was  moved  to  sell  was  described  as  a 

ruree  tenure  belonging  to  the   Maha- 

ses  as  custodians  of  the  lunatic  Rajah. 

I  Tbe  property  so  described  was  ordered  to 
sold  on  th^  14th  September  1868.     On 
71b  of  the  month,  a  week  before  the 
specified,  a  petition  was  put  in  on  part 
W  Court  of  Wards,  objecting,  amongst 
•f  things,  that  the  Maharanees  had  no 
rt.  litie,  or  interest  in  the  mokurruree  in 
ion,  and  praying,   therefore,   that   the 
irty  might  not'be  sold. 

^Ttos  objection,   it  seems,  was  overruled, 

ihe  property  was  brought  to  sale  on  the 

i^epierj^ber ;  but  on  that  dale  it  seems 

wt  a  single  bidder  for  the  property  ap- 

ro,  and  on  a  verbal  representation  from 

ttookicar  of  the  decree-holder  that  his 

*'bo  had  been  in  attendance  up  to  that 

^  had  gone  to  another  place,  and  would 

•Bd  afterwards,  the  Collector  appears  to  | 

■^ordered  that  the  sale  should  be  postpon-  ; 

JJ^til  the  2 1st   September,  and   of   that 

'^ned  sale  no  notification  was  issued, 

on  that  day  the  property  was  put  up  for 

■igain.  The  decree- holder  and  his  mook- 

i*nd  one  other  person  named  Tikum  Lall, 

"^  to  have  bid  for  the  property,  and  it 

knocked  down  for  the  sum   of  6,100 

.     Vol.  XV. 


It  appears  that  the  mokurruree  was  origin* 
ally  granted  upon  a  bonus  or  consideration  of 
14,500  rupees;  and  the  superior  landlord, 
who  was  a  witness  in  this  case,  Sham  Lall 
Mitter,  deposed  that,  to  the  best  of  his  know- 
ledge and  belief,  the  value  of  the  under^ten- 
ure  in  question  was  70  or  80  or  90  thousand 
rupees. 

Two  questions  have  been  raised  before  us 
on  this  appeal.  The  first  is  whether  the  suit 
was  cognizable  by  the  Civil  Court,  as  the 
defendant  maintains  it  was  not;  and  the  se- 
cond, whether  any  ground  for  setting  aside 
the  sale  has  been  made  out ;  and  we  have  been 
referred  to  Sutherland's  Full  Bench  Rulings, 
otherwise  called  the  Special  Number  of  the 
Weekly  "Reporter,  page  147,  and  to  a  Ruling 
of  the  Full  Bench  of  th's  Court  in  V.  Weekly 
Reporter,  page  20,  Act  X.  Ruling^!. 

The  first  mentioned  of  the  cases  goes  the 
length  of  laying  down  that,  when  a  sale  has 
taken  place  by  order  of  the  Collector  in 
execution  of  a  decree  under  Act  X.  of 
1859,  by  the  terms  of  Section  150,  a  civil 
suit  for  the  purpose  of  questioning  the 
regularity  and  propriety  of  the  proceed- 
ings in  such  sale  is  expressly  taken  away; 
and  the  Judges  also  point  out  that  by 
the  terms  of  Aft  X.  anything  in  the 
shape  of  an  appeal  is  also  taken  away  in 
such  a  case.  So  that,  if  by  mistake  or  in- 
advertence a  Collector  should  have  im- 
properly sold  property  of  the  very  highest 
value  in  execution  of  a  decree  of  the  small- 
est amount,  the  person  whose  property  is  so 
sold  is  without  remedy  of  any  kind  what- 
ever, unless  he  should  be  able  to  establish 
that  there  has  been  such  fraud  in  obtaining 
the  decree  or  carrying  out  process  of  exe- 
cution that  the  Civil  Court  would  be  en- 
titled to  set  aside  the  sale  on  that  ground. 

The  Full  Bench  decision,  which  we  have 
referred  to  in  V.  Weekly  Reporter,  confirmed 
generally  the  view  taken  in  that  other  case  ; 
but  it  expressly  ruled  that  in  case  of  fraud 
the  Civil  Court  is  competent  to  interfere. 

We  confess  that,  if  it  were  necessary  to 
the  decision  of  this  case,  we  should  be  dis- 
posed to  invite  further  consideration  by  the 
Full  Bench  of  the  doctrine  laid  down  in  the 
case  reported  in  the  Special  Number  of  the 
Weekly  Reporter.  It  appears  to  us  little 
short  of  monstrous  to  hold  that  in  such  cir- 
cumstances as  we  have  stated,  the  order  of 
the  Collector  bringing  to  sale  perhaps  a 
most  valuable  immoveable  property  should 
be   absolutely   final    beyond   the    reach    of 
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revision  or  appeal,  and  beyond  being  ques- 
tioned in  the  Civil  Courts.  But  we  do  not 
think  it  necessary  to  raise  that  question,  be- 
cause it  seems  to  us  that  the  circunDstances 
of  this  case  bring  the  matter  fully  within 
the  ruling  of  the  F'ull  Bench, 

We  may  assume  that  the  decree  in  this 
case  was  obtained  correctly.  The  parties 
we  have  now  to  do  with  were  not  the  par- 
ties in  that  suit ;  but  the  circumstances 
under  which  this  property  was  brought  to 
sale  indicate  what  may  be  called  fraud,  such 
as  would  entitle  the  Court  to  set  aside  the 
proceedings.  This  property  was  put  up  for 
sale  under  the  description  of  a  mokurruree 
tenure  belonging  to  the  Maharanees.  The 
blot  in  this  description  was  pointed  out  by 
the  Court  of  Wards.  It  was  open  to  the 
parties  then,  and  it  was  open  to  the  Collec- 
tor, to  set  this  right  by  amending  the  noti- 
fication and  giving  this  properly  its  correct 
description.  That  they  omitted  to  do,  and 
the  result  of  that  is,  we  think,  pretty  plainly 
evidenced  by  what  took  place  on  the  Mih 
September,  on  which  day  no  bidder  attended 
at  the  sale.  It  cannot  be  believed  that,  if 
the  property  had  been  fairly  described,  not 
a  single  person  would  have  attended  to  pur- 
chase what  appears  to  be  a  most  valuable 
estate.  And  when  we  look  to  the  sequel  of 
what  took  place  on  that  date,  we  find  that  a 
mooktear  of  the  decree-holder  went  to  the 
Collector  and  obtained  an  order,  which  was 
not  proclaimed  and  notified,  postponing  the 
sale  for  a  week,  and  on  that  day  the  decree- 
holder  himself,  the  mooktear  of  the  decree- 
holder,  and  a  third  person  of  whose  entity, 
solvency,  and  position  we  have  no  information 
whatever  attended  before  the  Collector,  and 
the  decree-holder  bought  this  property  for 
what  seems  to  be  a  most  inadequate  price. 
Under  these  circumstances,  it  seems  quite 
clear  that  there  had  been  contrivance,  and 
what  we  may  call  fraud,  practised  in  order 
to  have  this  property  sold  below  its  real 
value. 

A  question  has  been  raised  as  to  whether 
the  plaintiff  had  given  evidence  as  to  what 
the  value  of  the  property  was.  It  was  ob- 
jected that  the  witness  Sham  Lall  Mitter, 
who  stated  his  belief  as  to  the  value  of  the 
property,  did  not  disclose  what  his  means 
of  knowledge  were,  and  did  not  appear  to 
be  exactly  informed  regarding  the  returns 
or  the  profits  of  the  mokurruree.  But 
it  seems  to  us  very  unnecessary  to  ask 
a  witness,  Vho  is  speaking  of  a  portion 
of    his   own  property,   how    he   comes    to 


know  what  the  value  of  his   property  i| 
about   what  it  is ;  and  it  is  also  quite 
ceivable   he    may  not  know  precisely 
profit  the  tenant  may  be  making,  nor 
he  in  his  deposition  in  this  case  pret( 
describe   the   exact   value  of    the  prt 
He  gives  a  wide  margin,  and  states  it 
somewhere   between    70   and    90  thot 
rupees. 

Finally,    it   was   suggested   that  the 
price   at  which  the   properly  was  sol3 
not  appear  to  be  the. result  of  the  irrc^ 
ity.     We   think   it   was    fairly    the   re 
The   circumstances   which  we  have  all 
stated   appear  to  be  so  clear  on  that 
that  it  is  unnecessary  to  refer  to  them 
But  it  seems  to  us  that  not  merely  was 
irregularity,    but    irregularity  brought 
by   the   contrivance    of    the    decrec-hol 
Therefore,   we  think  it  clear  that  ibe 
Court   had   jurisdiction,  and   was  righj 
ordering   the   sale   to   be    set  aside. 
there   are   other    circumstances    which 
ought  not  to  lose  sight  of.     It  is  clear 
the   Court   of   Wards   have   been    very  I 
served,  and  have  acted  in  a  mistaken 
ner   throughout.     There    can  be  no  dt 
we  think,  that,   on   the   rights  of  the^ 
.and  in  the  interest  of  the  lunatic,  the  L\ 
of   Wards   ought,    on    receiving    intima 
that  the  decree  was   outstanding,  and 
the   party   was   proceeding   to    execDie,| 
have   put   in    the   amount    Sue  under 
decree.     That  would  have  put  a  stop  to| 
these   proceedings,  would    have   saved 
parties    much    unnecessary    expense, 
avoided  this  litigation. 

We    think    the   objections  taken  by 
Court  of   Wards   under   the  advice  of 
person  who  acted  for  ihem  were  not  the 
objections  which  ought  to  have  been  ta 
but  were  of   a   technical,  and  we  may 
frivolous,    character.     We    also*  think 
the  Court  of  Wards  ought,  in  bringing 
suit,  to  have  stated  their  willingness  to 
equity   towards  the    purchaser,  by  HH 
repaying  the  amount  which  he  had  pajdj 
purchase-money,  and  also  to  have  salii 
the    decree.     Further,    we   think   that 
Court  below,  in   making  a  decree  in  '*■ 
of  the  plaintiff,  was   bound  .to  have  WJ 
provision  for  the  decree-holder's  claim  wj 
satisfied. 

Under  these  circumstances,  aUho"g" 
decree  of  the  Court  below  was  in  the 
right,  it  cannot  be  denied  that  the  defendj 
was  justified  in  bringing  the  present  apP 
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■Qi  these  reasons,  we  think,  we  must  affirm 
be  judgment  of  the  Court  below,  but  each 
•riv  must  bear  their  own  costs. 

i ' 

;  The  purchase-money  must  be  repaid  with 
ptcrest  at  12  per  cent,  per  annum,  that  being 
b  rate  of  interest  allowed  in  the  decree  ; 
fed  the  plaintiff  may  satisfy  the  decree  for 
fat  before  the  estate  is  released  from  at- 
jchment. 

r- 


The  4ih  January  1871. 

Preset,  t : 

Sbe  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 


Review — Limitation. 
Poresh  Nath  Roy,  Petitioner, 

versus 

I 

Gopal  Kristo  Deb  and  others,  Opposite      \ 

Party,  I 

5tfiw  Woomesh  Chunder  Banerjee  for 

Petitioner.  ' 

^m  Romailbfh  Base  and  Grish  Chunder  \ 
Ghose  for  Opposite  Party. 


We  do  not  understand  in  what  way  the 
petitioner  would  have  been  benefited  by 
making  an  application  on  the  14th  instead 
of  on  the  21st.  In  either  case,  if  the  time 
during  which  the  application  for  review  was 
pending  be  deducted,  Poresh  Nath  Roy  was 
within  time.  If,  on  the  other  hand,  that 
time  is  to  be  taken  into  account,  Poresh  Nath 
Roy  is  beyond  time. 

It  has  been  decided  by  a  Full  Bench  of  14 
Judges  (to  be  found  in  II.  Weekly  Reporter, 
page  36),  and  which  was  afterwards  follow- 
ed  by  another  Full  Bench  of  this  Court*  (to 
be  found  at  page  23  of  the  Revenue,  Civil, 
and  Cnminal  Reporter  of  the  31st  May 
1867),  that  the  time  during  which  the  appli- 
cation for  a  review  is  pending  is  not  to  be 
taken  into  account  within  the  90  days  allow- 
ed for  appeal.  Following  these  decisions, 
Poresh  Nath  Roy  was  within  lime  in  pre- 
senting his  appeal  to  the  Judge.  The  Judge 
must,  therefore,  admit  the  appeal,  and  pass 
orders  upon  it.  The  order  rejecting  it  is  set 
aside. 


The  loth  January  187  r 
Present  : 


Hnie  duringf  which  an  application  for  review  is 
I?  is  not  to  be  taken  into  account  within  the  90 
•IkiKed  for  appeal. 


hdm,  7.— We  think  the  decision  of 
!  Jttdge  of  Syihet  on  the  appeal  of  Poresh 
Roy,  refusing  to  admit  the  appeal,  is 
try  to  law,  and  must  be  set  aside.  The 
sion  against  which  Poresh  Nath  Roy 
fed  is  dated  the  28th  December*  1869. 
^a  review  of  that  decision,  Poresh  Nath 
filed  an  application  on  the  6th  January 
D-  An  order  was  passed  rejecting  that 
Jficaiion  on  the  4th  April  1870.  Poresh 
^^  Roy  thereupon  appealed  to  the  Judge 
ifbe  21st  April  1870.  The  ground  upon 
ft^nthe  ]udgc  has  rejected  the  application 
^ot  clearly  stated  in  his  order  He  states 
w.U^he  application  had  been  made  on  the 
ljh.be  might  have  admitted  it ;  but  as  it  was 
""iconvbe  21st.  he  rejected  it. 


The  Hon'ble  J.  P.Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch  and  W. 
Ainslie,  Judges. 

Mesne-profits— Valuation  of  claim— 
Execution. 

Case  No.  227  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Jessore,  dated 
the  /flh  June  i8yo. 

Gooroo  Doss  Roy  and  another  (Judgment- 
debtors),  Appellants, 

versus 

Bungshee  Dhur  Sein  and  others  (Decree- 
holders),  Respondents. 


*  7  W.  R..  Ciinl,  p.  529. 
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BaboQs  Ashoolosh  Dhur  and  Hem  Chunder  I  len  or  fifty  rupees ;  and  at  the  trial  or  in 


Banerjre  tor  Appellants. 

Air,  J .    W,  B,  Money  and  Bahoo  Sreenaih 
Doss  for  Respondents. 

*  Where  a  plaintiff  includes  a  suit  for  mesne-proBts  in  a 
suit  for  possession,  he  is  bound  to  value  his  claim  at 
what  he  knows  to  be  its  real  anfiount,  and  cannot  be 
allowed,  in  the  course  of  a  mere  inquiry  into  the  amount 
of  damages  after  decree,  to  depart  from  the  claim  made 
by  his  plaint,  and  set  up  what  is  substantially  a  new  and 
distinct  claim. 


Norm  an  y  C.  y, — 

*  «  *  * 


« 


e 


cution  of  the  decree,  if  the  mesne-profits 
shown  to  amount  to  a  verv  much  b 
sum,  even  to  lakhs  of  rupees,  he  would 
entitled  to  chim  a  decree  for  that  h 
amount  on  paying  the  stamp-duty  as  pi 

ded  by  that  Section, 

■ 

It  appears  lo  us  that  Mr.  Money's 
ment  is  not  tenable.     The  plainiiff^s  ch 
which  the   defendants    were    called  oa 
answer  in  the  suit,  with  respect  to  whiclij 
issues    were    fixed,    and   the    contest 
place,   is   that   set   forth   in  his  plaint, 
the   7th   Section  of    the   Court    Fees 
Clause  I,  he  is  bound  to  pay  a  stamp-feel 
the  amount  claimed  by  him. 


We  think  that  a  plaintiff  cannot  be  all 
Now,  the  claim  in  ihe  plaint,  Rupees  8,000    ed,  in  that  which  is  a  mere  inquiry  ioio 
for  the  mesne-profits  of  ten  years  and  eight  |  amount  of  damages  after  decree,  lo 
months,  is  at  the  rate  of  Rupees  750  a  year,    from  the  claim  made  by  his  plaint,  and^ 
The  Subordinate  Judge  allows  to  the  plaint-  \  up.^hat  is  substantially  a  new  and  di  " 
if!  for  wassilat  for  10  years  Rupees  44,684,  i  ^'^*"^' 
or,  in  other  words,  wassilat  at  the  rale  of !      ^^  ^^®  present  case,  it  is  in  evidence 

Riin^pQ  1  icnavp^r  '  ^^^  ^®"  khadas  were  used  by  the  plaii 

Kupees  4,450  a  jear.  ,  ^^  ^^^^^^  j^^^  ^^  ^^^  p^^^^  ^^  ^^^^.^ 

possession.     The  plaintiffs  must  have  ki 
very  well  what  were  the  profits  of  the 
at  that  time.     The  plaintiffs,  for  some  r( 


The   disproportion   is   the   more   striking 
when  we  find  that  the  whole  difference  is  in 

respect  of  the  profits  of  a  part  only  of  the  |  or  other,  in  their  plaint  chose  to  state 
land,  ViZ.,  240  beegahs  out  of  4^5,  for  which  mesne-profiis  of  the  whole  land  at  Ra; 
an  estimate  has  been  made  and  allowed  by  |  8,002  for  ten  years,  and  in  making  thatci 


the  Subordinate  Judge  at  the  rate  of  Rupees 
4,000  a  year,  or  nearly  17  rupees  a  beegah. 


they  knew  very  well  what  ihey  were  al 
The  claim  now  made  of  Rupees  22,511 
rather  more  than  half  of  the  land  for 
years  before  the  suit,  to  say  the  least,  savt 
of  extravagance.     No  explanation  has 


We  have  no  doubt  but  that  ihe  general 
rule  is   that   a   plaintiff    is   not   entitled    to      .  c  - .  x^aa 

greater  damages  than  he  has  claimed  in  his  i  ^i'?"  i'^  ^^^  T'°"^  '''"'='*,  ""*""! 
Plaint.  To  That  an  exception  has  been  '  P'*"""*^'  ^°  ^"^  '^^  ""'".'"*'  °l  "^^^T 
allowed  in  the  case  of  suits  for  possession  i  ^'  750  rupees  a  year  in  the.r  plain. 

with  mesne-profits,  where  the  plaintiff  has  ^V&S^*"^'!  '«  ™*'^«^  ^^'^V  *  ?'»'"*''' J^ 
sometimes  no  means  of  knowing  accurately  t  d's<-overed  any  facts  not  previously  knc 

what  has  been  realized  by  the  defendant  °  '*'^'"/  °'  *^f' '*=^  *">'  *'*^''?"'l,J?' 
during  the  period  of  his  dispossession  and  I  ^^^^^  °\  1'"=  value  of  ihe  propetty  after_^ 

prior  to  the  suit.     Instances  of  this  will  be  '  .'^''"«^  ""} ,t      \  ^    ?\'  '''^'a\  '?°"'^9 
found  in  VI.  Weekly  Reporter.  Miscellaneous,  '  '"<J"<:ed  them  to  put  forward  <he  larger  cUJ 

page  28;  IX.  Weekly  Reporter  2.8;  XIV  '  *'  *  'f'^,  f^T.K°    '^  ''T'    k-'  fnmS 
Weekly    Reporter    82.     Again,    a    plaintiff '  V'^^'^^'^f  l*"*'  '^e  plainiiffs  object  protal 

has  no  means  of  judging  how  long  the  suit :  ^  ^^■^*.,'°  .^c'T'^V   ^^^^-  u*"..  f  13 
may  be  protracted,  or  what  will  bl  realized  '  .^."""'^JLVk        f        ,'°/       ^'^ .^^r  M 
by 'the  p^intif!  while  the  suit  is  so  pending.  '  '^^{  C    m  for tut.'ees     C02I1     we  T 
The    I  ith   Section  of  the   Court  Fees  Ad,    ^t  *  claim  tor  Kupees  8,002  onlj,  wen 
VII.  of  .870,  provides  for  such  cases.     Bu  ;  5*^^  °"Sht   no    to  be  allowed  to  en«, 
KT.    ur .    '  L.-_j-j  .u 1 ,.,..«■    their   claim    after    they   have    earned  w 


Mr.  Money  contended  that,  where  a  plaintiff 
includes  a  claim  for  mesne-profits  in  his  suit 
for  possession,  he  is  not  bound  to  value  his 
claim  at  what  he  knows  to  be  its  real  amount, 
but  may  fix  it  as  low  as  he  pleases — say  at 


they   nave    gaii 
object,  as  they  have  done  by  procuring  U 
High  Court  to  refuse  to  admit  an  appeal,    j 
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The  1 7th  January  1 87 1 . 

Present : 

ic  Hon'ble  L.  S.  Jackson  and  \V.  Ainslie, 

Judges, 

■doo  widow— Ancestral  property— Reversion- 
«rs— Alienation —  Maintenance. 

I  Case  No.  156  of  1870. 

^ulsr  Appeal  from  a  decision  passed  by 
m  Subordinate  Judge  of  Tirhooi^  dated 
ikt  2tst  April  tSjo, 

liBssamut  Bhugobuity  Dayee  (Defendant), 
I  Appellants 

versus 

K'dhry  Bholanat)i  Thakoor  and  others 
i  Plaint! ff s) .  Respondents. 

Mr,  R.  T,  Allan  for  Appellant. 

Unnoda  Pershad  Banerjee  and  Mo- 
Chunder  Chowdhry  for  Respondents. 

YAho  the  cross-appeal  N'o,  r6g  0/  i8yo. 

[bd,  by  the  Kirtmia  form,  adopted  his  nephew  G, 
n,  shortly  before  his  death,  executed  an  ekrar- 
vbereby  he  directed  that,  excepting  a  portion 
ft  bestowed  in  absolute  gift  upon  his  daughter  S, 
httsaiiuier  of  his  property,  moveable  and  immove- 
^  vas  to  be  enjoyed  for  her  lifetime  by  his  wife  C, 
[dfter  her  death  to  become  the  absolute  property  of 
tltdopted  son.    As  the  parties  lived  in  the  Mitnila 
tryithe  adopfM  son  concurred  in  the  devise,  and 
■ted  an  instrument  of  corresponding  tenor,  with 
difference  that  it  allowed  the  widow  to  make  ne- 
iryaod  reasonable  expenses.   The  adopted  son  pre- 
mised the  widow,  who  had  also  been  pre-deceased  by 
[Mi^hter  S,  who  left  a  daughter  B.    On  the  death 
^  widow  (C),tho  heirs  of  the  adopted  son  ((i)  sued 
Ike  property  which  had  been  left  to  ('*. 

^U>  that,  under  the  discretion  vested  in  the  widow, 

_]w»  at  liberty   to  invest  for  the  lienelit  of  her 

and  granddaughter  sums  of  money  in  the 

!of  ironoveahle  property  for  their  maintenance. 

W  that  the  title  to  the  property  did  not,  by  th* 

'  *  ^^^»«^me  absolutely  vested  in  C ;  but  that  the 

w  C's  heirs  to  inherit  in  succession  to  G  was 

*w  (as  G's  rights  had  been  by  the  agreement) 

«ciwi«  of  C's  death,  when  it  came  into  force  in 

wanner  as  if  the  ekrarnamahs  had  never  been 


•wow  enjoying  the  immoveable  properly  of  her 
^«M  husband  is  not  entitled  to  alienate  either  im- 
'^P''op€rty  or  any  property  which  she  may  have 
*w«  out  of  the  profits  of  such  estate. 

tff^'w/i,  y.-^TiiPjjg  i^vo  appeal?,  No.  156 

^0.  169,  arise  out  of  the  same  decision 

{»«  Court  of  the  Subordinate    fudge  of 

[*»^  m  ihe  suit  brought  by   Chowdhry 

*^'anath  Tbakoor  and  others  against  Mus- 

^'il  Bhugobutiv  Davee  and  others. 


That  which  the  plaintiff  sought  in  this 
suit  was  to  recover  from  the  hands  of  the 
defendant,  Mussamut  Bhugobutty  Dayee,  and 
other  defendants  who  are  her  lessees  as  to 
some  of  the  property  in  dispute  certain  pro- 
perty, moveable  and  immoveable,  which  had 
been  for  many  years  in  the  hands  of,  end 
enjoyed  by,  one  Chunderbutiy,  who  was  the 
widow  of  Oodun  Thakoor,  who  died  on  the 
23rd  Falgoon  1234  Fuslee. 

It  seems  that  Oodun  Thakoor  (how  long 
before  his  death  does  not  appear)  had  adopt- 
ed, by  the  Kiriima  form,  Chowdhry  Gree- 
dharee  Thakoor,  the  son  of  his  own  brother, 
Chowdhry  Goonakur  Thakoor ;  and  then 
Oodun  Thakoor,  in  the  month  of  Magh,  or  a 
few  we«ks  before  his  death,  executed  an 
instrument  called  an  ekrarnamah,  by  which 
he  directed  that,  excepting  a  certain  portion 
of  his  property  which  he  bestowed  in  abso- 
lute gift  upon  Mussamut  Suttobutty,  the 
remainder  of  his  property,  moveable  and 
immoveable,  was  to  be  enjoyed  for  her  life- 
time by  his  wife  Mussamut  Chunderbutiy, 
who  was  to  expend  the  proceeds  thereof,  but 
was  not  to  alienate  any  portion  of  it,  and 
upon  her  death  it  was  to  become  the  abso- 
lute property  of  the  adopted,  son. 

These  parties  living  in  the  Mithila  coun- 
try, and  the  adopted  son  having  a  vested 
interest  in  the  property,  it  was  necessary,  in 
order  to  give  validity  to  the  instrument,  that 
he  should  concur  in  the  devise  so  made,  and 
accordingly  the  adopted  son  appears  to  have 
executed  an  instrument  of  corresponding 
tenor,  by  which  he  also  on  his  part  con- 
curred in  making  over  this  property  for  her 
lifetime  to  the  adopting  mother — the  only 
noticeable  difference  as  to  expression  in  the 
two  deeds  being  that  in  the  deed  of  the  son 
the  widow  is  allowed  10  make  what  are  called 
laboodee  or  necessary  and  reasonable  ex- 
penses. 

The  adopted  son,  Gireedharee  Thakoor, 
died  on  the  27ih  Assin  1260,  and  the  widow 
Chunderbutiy  Dayee  died  in  the  month  of 
Pous  1274,  thus  surviving  the  adopted  son 
by  about  14  years  and  her  husband  some- 
where about  40  years.  The  daughter  Sut- 
tobutty also  pre-deceased  her  mother,  and 
died  in  the  year  1259,  leaving  one  daughter, 
the  defendant  Bhugobuity,  against  whom  this 
suit  has  been  brought. 

The  plaintiffs  set  forth  the  whole  of  these 
facts  in  their  plaint,  and  they  allege  Giree- 
dharee Thakoor  to  have  died  leaving  them  as 
his  heirs,  though  for  some  reason  or  other 
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Iheir  pleader,  in  answer  to  a  question  of  the 
Subordinate  Judge,  appears  to  have  stated 
that  his  clients  did  not  claim  as  heirs 
of  Gireedharee,  but  merely  mentioned  his 
death  incidentally.  The  plaintiffs,  however, 
claim  manifestly  as  heirs  both  of  Oodun 
Thakoor  and  Gireedharee  Thakoor.  li 
seems  to  me,  therefore,  that  the  answer 
made  by  the  pleader  to  a  question  of  the 
Court  upon  what  clearly  was  a  point  of 
law  ought  not  lo  prejudice  the  plaimiffs, 
who  have  set  out  the  whole  of  the  facts 
of  their  case,  and  have  left  it  to  the  Court, 
as  it  certainly  was  the  Court's  business,  to 
apply  the  law  which  may  be  applicable 
to  them. 

The  defendant  Bhugobutty  Dayte  con- 
lends  that  she  is  the  heiress  of  her  mother's 
molher,  that  the  property  was,  in  fact,  the 
grandmother's  slreedhufiy  that  the  grand- 
mother did  not  take  as  an  ordinary  Hindoo 
widow,  but  that  the  effect  of  the  deed  under 
which  she  held  was  taken  in  connection 
with  the  death  of  Gireedharee  before  the 
molher  to  vest  the  property  in  the  mother 
absolutely,  so  as  to  defeat  all  claim  of  the 
heirs  of  Gireedharee  or  others. 

The  Subordinate  Judge  has  gjven  the 
plaintiffs  a  decree  in  respect  of  the  immove- 
able property  which  admittedly  came  from 
Oodun  Thakoor,  but  has  allowed  the  defend- 
ant to  retain  possession  of  all  the  other  pro- 
perty in  suit,  which  I  shall  presently  state 
as  being  divided  for  the  purposes  of  argument 
into  four  classes. 

In  respect  of  that  portion  of  the  Subordi- 
nate Judge's  decision  which  is  in  favor  of  the 
plaintiffs,  I  think  the  decision  was  right,  al- 
though not  for  the  reasons  stated  by  the  Court 
below.  Shortly,  the  effect  of  the  two  ekrar- 
namahs,  which' have  been  read  to  us,  appears 
to  me  to  be  this,  that  by  an  understanding 
between  Oodun  Thakoor  and  his  adopted  son, 
carried  out  in  these  instruments,  it  was  agreed 
that,  notwithstanding  the  adoption,  Chunder- 
butty  should  lake  and  enjoy  the  estate  of  her 
husband,  whose  death  was  then  apprehended, 
and  which  did  shortly  afterwards  occur,  in 
the  same  mode  as  she  would  have  taken,  and 
enjoved  it  if  no  adoption  had  taken  place. 

In  this  point  of  view,  it  appears  to  me 
that  the  succession  and  rights  of  Giree- 
dharee were  by  agreement  postponed  until 
after  the  death  of  Chunderbutly,  and  conse- 
quently, Gireedharee  having  predeceased 
her,  the  rigtits  of  the  reversionary  heirs 
were   in    like   manner   postponed    until   the 


lime  of  her  death ;  and  as  they  could 
at   any    rate,    have   claimed    if   Gireedl 
had  predeceased  the  adoptive  father, 
the  death  of  Chunderbutly,  it  seems  to 
their  claim  to  inherit  in  succession  toGii 
dharee  comes  into  force  at  the  time  of 
death    of    Chunderbutly   just   in   the 
manner  as  if  those  deeds  had   nefer 
executed.      There  seems  to  be  no 
for    the  contention    that,   by    the  death 
Gireedharee,  an    absolute  title   to  this 
perty  vested  in  Chunderbutly.  and  it  si 
quite    clear   that   the   terms   of   the  ins 
ments  in  no  sense  support  that  argumenL! 

For    these   reasons,    I   consider  that 
Court  below  was  right  in  giving  the  plaii 
a  decree  for  the  property  numbered  i  loi 
and   that  the  defendant's  appeal  in  rcsj 
of    that    properly    ought    to    be  disraij 
with  costs. 

Then    follows   ihe   appeal   of  the  pi 
iffs   in  regard  to  the  rest  of  the  prop 
That   property   has   been    classified  in 
way.     It   consists,   firstly,    of  ihe  prop< 
numbered  13,  14,  18,  and  19,  in  the  Schc^ 
annexed  lo  the  plaint,  which  are  propel 
acquired  by  Chunderbutly  in  her  own 
out  of  the  funds  derived  from  the  in( 
of  the  estate  which  she  took ;  secondly, 
properties  numbered  15,  16,  and  17,  wl 
are    properties    acquired     from    ihe 
sources,    but    acquired    in    the    names 
Chunderbutiy's   daugliier   ar^  granddai 
ter   and    for  their  benefit ;  thirdly,  the 
perlies  numbered  from  21  to  30,  whicb 
moveable  properties  acquired  from  the 
sources  ;  and  fouithlv,  those   numbered 
and  31  to  3 1 ,  which  are  the  family-premU 
and    gardens   standing   on   the   siie  of 
land,  which  by  ihe  decree  we  have  gi^ 
goes  lo  the  plaintiff. 

And  as  regards  the  first  of  these  clas 
of  properly,  namely,  those  which  app 
in  the  form  of  immoveable  property  p< 
chased  from  the  accumulations  made  1 
Chunderbuity  from  the  profits  of  the  est* 
which  she  received,  there  arc  several  dt, 
sions,  of  which  1  may  refer  to  that  reporM 
in  9  Weekly  Reporter,  page  584,  ^^ 
another  lo  be  found  in  I.  Agra  High  ^^ 
Reports,  page  219,  by  which  it  has  bc< 
distinctly  held  that,  in  cases  of  a  wide 
enjoying  the  property  of  her  deceased  hu 
band,  she  is  not  entilfed  to  alienate  imraove 
able  property  or  any  properly  that  she  ba, 
purchased  out  of  the  profits  of  such  estate*] 
any  more  than  she  can  alienate  the  immov^j 
able    property   itself   of   which     that  csiitei 
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insists.  No  authority  whatever  has  been 
kown  to  us  on  ibe  other  side  ;  and  it  seems 
me- thai  those  decisions  are  substaniially 
1 "  conformiiy  with  the  Hindoo  Liw.  I 
ik,  therefore,  thai  in  regard  to  those  pro- 
ties  the  plaintiffs  were  cleirly  entitled  to 


:ree. 


m  regard  to  the  second  class,  namely, 
property  which  Chunderbuiiy  purchased 
the  proBis  of  her  husband's  estate,  and 
she  appears  to  have  bestoweci  upon 
daughter  and  daughter's  daughter,  the 
is  otherx^ise.     The  widow  was  allowed, 

ler  the  deeds  which  conveyed  the  pro- 

ly  to  her,  10  enjoy  it  for  her  lifetime, 
incur  all  needful  expenses.  Now,  it 
ts  10  me  that,  under  the  discretion  so 
in  her,  she  would  be  quite  at  liberty 
rest,  for  the  benefit  of  her  daughter 
granddaughter,  sums  of  money  in  the 
jaseof  property  for  their  maintenance  ; 
in  that  way  she  seems  to  me  to  have 
fly  understood  and  to  have  acknowledged 

["iiisiinciiOD  between  mon-y  so  expended 

money  which  really  remained    in   her 

Is,  although  the  form  of  it  was  changed 

|te  being  invested  in  immoveable  pro- 
As  regards  the  properties  numbered 
«6,  and  17,  therefore,  the  decision  of  the 
ri below  should,  I  think,  be  aflirmed. 

is  regards  the  properties  numbered  from 

^0  30,  ihes^  appear  to  follow  ihe  same 

iple  as  that  laid  down  in  regard  to  the 

class  of  property,  and  the  plaintiff  will, 

jfore,  be  entitled   to   a  decree  for  the 

sable  property  ;  but  as  no  evidence  has 

laid  before  us  as  to  the  value  of  this 

rty,  we  feel    unable  to  come  to   any 

teion  as  to  what  award  should  be  made 

respect  of  that  property.     All  we  can  do 

^tt  declare  that  the  plaintiffs  are  entitled 

^over  liie   moveable   property   left    by 

icrbutlj',  which  she  acquired   direcily 

Oodun  Thakoor,  or  purchased  out  of 

•l^oceeds  of  his  estate. 

'It  as  to  the  fourth  class  of  properties 
Wbered  20  and  31  to  34,  these  also  appear 
wllow  the  same  rule,  that  is  to  say,  the 
applicable    to    property     representing 
J«  ancestral  property  or  improvement  of 
property,  or  alteration  or  improvement 
>e  out  of    the   ancestral    funds,    which 
go  to  the  heirs  of  Gireedharee,  and 
to  the  defendant,  who  is  the  daughters 
»gHier  of  Chunderbuttv. 

it  appears  that  no  evidence  was  given  to 
'^w  that  these  properties  stand  in  the  name 


of  the  defendant  or  her  mother,  and  1  un- 
derstand also  that  no  evidence  was  given  to 
show  from  what  sources  these  properties  were 
acquired.  That,  therefore,  is  an  additional 
reason  for  allowing  the  plaintiff's  claim  in 
respect  of  them.  Our  order,  therefore,  in 
this  appeal  will  be  that  the  order  of  the  Lower 
Court,  except  as  to  the  properties  numbered 
15,  16,  anvi  17,  will  be  reversed,  and  that  the 
panies  will  pay  and  receive  costs  in  the 
Lower  Court  in  proportion  to  the  value  of 
the  properties  decreed  and  disallowed ;  and 
in  this  tourt  the  plainiiiTs,  appellants,  will 
recover  the  cosis  of  the  appeal  from  the  de- 
fendants, excepting  only  the  costs  of  that 
portion  of  the  properly  in  respect  of  which 
no  specific  decree  has  been  given,  the  re- 
spondents paying  their  own  costs  of  this 
Court. 

A  ins  lie  J  J. — 1  concur. 


The  20th  January  1871. 

Present : 

The  llon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Bond-suit— Decree  for  land— Section  27,  Act 

XXIII.  of  1861. 

Case  No.  326  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  ihe  Ufficiafing  Judge  of  East  Burd- 
wan,  dated  the  12th  July  iS^o,  reversing 
an  order  of  the  Moonsiff  of  Fothfia, 
dated  the  loth  January  tSyo, 

Talun  Bibec  (Judgment-debtor),  Appellant, 

versus 

Tenoo  Bibee  i^ Decree- holder},  Respondent. 

Baboo  Romanath  Bose  for  Appellant. 

Baboo  K  is  hen  Sua  a  Mookerjee  for 
Respondent. 
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Where  the  original  suit  was  for  money  on  a  bond 
under  500  rupees,  it  was  held  that  the  fact  uf  its  having 
been  decided  on  a  solehnaniah  (which  was  embodied  in 
the  decree),  whereby  the  judgment-debtor  gave  to  his 
creditor  land  in  lieu  of  money,  did  not  change  the 
nature  of  the  suit  with  reference  to  Section  27,  Ai^ 
XXIII.  of  iSOi,  or  make  it  open  to  special  appeal. 

Glover,  J, — The  decree-holder  sued  the 
judgment-debtor  for  money  due  on  a  bond, 
and  the  case  was  decided  on  a  solehqamah 
executed  between  the  parlies,  whereby  the 
judgment-debtor  gave  to  his  creditor  i.l 
beegahs  of  land  in  lieu  of  the  money  due. 
The  decree-holder  afterwards  took  proceed- 
ings to  recover,  when  the  judgment-debior 
contended  that  the  decree  could  not  be  exe- 
cuted for  money,  because  the  money-claim 
had  been  by  consent  altered  into  one  for 
land. 

The  Judge  in  appeal  held  that  the  soleh- 
namah  could  be  executed  for  recovery  of 
the  money,  inasmuch  as  it  was  embodied 
in  a  decree  of  Court,  and  he  referred  in 
support  of  his  decision  to  the  case  of  Chun- 
der  Narain  Ghose  versus  Gouree  Nath 
Bose,  reported  in  Volume  IV.,  Weekly  Re- 
porter, Small  Cause  Court  References,  page 
7.  The  judgment-debior  appeals  specially 
against  this  decision.  A  preliminary  objec- 
tion, however,  is  taken  by  ihe  decree-holder 
10  the  effect  that  this  suit  was  originally  one 
of  a  nature  cognizable  by  the  Small  Cause 
Courts,  and  that,  therefore,  no  special  appeal 
lies.  Against  this  view  it  is  contended 
that,  alihough  the  original  suit  was  for 
money  on  a  bond  under  500  rupees,  the 
decree  gave  the  creditor  authority  lo  take 
possession  of  i  \  beegahs  of  land,  that  the 
nature  of  the  suit  was  thereby  changed,  and 
was  no  longer  one  cognizable  by  a  Small 
Cause  Court.  The  original  suit  was  one 
for  money  on  a  bond  for  a  less  sum  than  500 
rupees ;  and  the  mere  fact  of  the  decree 
giving  certain  lands  instead  of  that  money 
did  not  change  the  nature  of  the  suit. 

Section  27,  Act  XXlII.of  1861,  lays  down 
that  no  special  appeal  will  lie  in  any  suit 
of  a  nature  cognizable  by  the  Small  Cause 
Courts,  and  in  this  instance  the  nature  of 
the  suit  remained  from  first  to  last  the  same. 
We,  therefore,  think  that  the  preliminaiy 
objection  is  good,  and  that  the  special  ap- 
peal must  be  dismissed  with  costs. 


The  20lh  January  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  V.  A.  Gl 

Judges. 

I 

'    Execution— Payments  oat  of  Conrt— ^ 

j  266,  Act  VIII.,  Z859. 

! 

Case  No.  345  of  1870. 

A/iscellaneous  Appeal  from  an  ordct 
by  Ihe  Officiating  Judge  of  East  Bi 
zrauy  dated  the  jqth  July  18'jOy  rerti 
an  order  of  Ihe  Moonsiff  of  that  Dh 
dated  ihe  30th  April  iSyo. 

Juggut  Mohinee  Dossee  (Decree-hoUi 

Appellant, 

versus 

Madhiib  Chunder  Kur  (Judgment-del 

Respondent, 

Bahoos  Chunder  Madhub   Ghost  and 
hendro  Lall  Seal  for  Appellant. 

Baboo  Nuleel  Chunder  Sein  for  RespoflA 

.  Payments  out  of  Court  may  be  certified  to  tbeC 
and  proved  by  the  decree-holder  iiforder  to  ivw 
action  of  the  law  of  limitation,  notwithsttndjaff 
provisions  of  Section  206,  Act  VIII.  of  1^59- 

Kemp,  7.— In  this  case,  thedecree-bt 
is  the  special  appellant.     He  sues  to  exe 
his  decree,  but  in  the  application  to  exe< 
ihe  Column  which  ought  to  contain  ibc^' 
of  the  decree  is  left  blank.     We  are, 
ever,  informed  that  this  was  a  decree 
suit  for  arrears  of  rent  in  a  Moonsiff's  C( 
and   it,   therefore,    must   have  J)een  a 
which  was  pending  before  Act  X.  o\  il 
came  into  operation.     The  decree-holder i 
leged  that,  in  Falgoon  1270,  the  judgmr 
debtor,  after  receiving  credit  for  certain 
ductions  on  the  amount  due  by  him,  exect 
an  instalment-bond  for  the  balance  due  f 
able  by  yearly  instalments  ranging  from 
year   1270  to  the  year  1280;  that  tbeja^ 
ment-debtor  continued  to  pay  the  instaimei 
as  thpy  fell  due  up  10  the  year  12/3  5"' 
the   last  pavment  was  made  on  lue  n 
Bysack    1274,   and   as    the  application' 
execution   is   within  three  years  Uom 
date,  or  in  Magh  1276.  it  is,  therefore, 

time. 
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The  judgment-debtor  denies  the  payment 
\  any  sam  under  this  kistbundee. 

The  first  Court  found  on  the  evidence  and 
I  the  jamma-khuruch  filed  by  the  decree- 
^er  and  on  all  the  probabilities  of  the  case 
lat  the  plea  set  up  by  the  judgment-debtor 
|i  false,  and  that  it  was  set  up  merely  to 
Bid  payment  of  the  amount  due  under  the 
kree.  <>n  appeal  to  the  Judge,  the  Judge 
I  )tts  judgment  refers  us  to  his  decision  in 
bc^Nos.  74  and  75  as  governing  the  present 
|9e,  and  on  referring  to  that  judgment  we 
'  chat  be  has  applied  to  these  cases  the 
log  of  the  Full  Bench  in  the  case  report- 
in  Volume  IV.,  Bengal  Law  Reports, 
105,  Full  Bench  Rulings.* 

[In  special  appeal,  it  is  contended  that  the 
Appellate  Court  is  wrong  in  holding 
the  application  to  execute  the  decree  is 
by  limitation,  and  that  the  Lower 
(Hate  Court  should  have  held  that  part- 
lent  within  the  last  three  years  took 
case  out  of  the  statute  of  limitation,  and 

Lihai  the  Full  Bench  Ruling  cited   by 
wcr  Appellate  Court  does  not  apply  to 
facts  and  circumstances  of  the  present 
;  and  in  support  of  his  arguments  the 
tder  for  the  special  appellant  called  our 
»iion  to  the  Full   Bench  Ruling  reported 
Volume  XIII.,  Weekly  Reporter. 

^Wc  think  that  the  Full  Bench  Ruling  re- 

sd  to  by  Une  Judge  has  no  application 

'this  case.     In    this    case,    the   question 

:h  the  Judge  had  to  try  was  whether,  at 

time  the    kistbundee  was    executed  by 

judgment-debtor,  there  was  then  a  sub 

decree,  and  whether  any  steps  suffi- 

10  keep  that    decree   alive   had   been 

in  within  three  years  from  the   date   of 

decree  before    the  kistbundee  was  ex- 

in  Falgoon  1270      The  next  question 

will  have  to  try  is  whether  the  allegation 

[ttejudgmem-debtor  that  there  has  been  no 

tents  at  all  under  this  kistbundee  is  cor- 

ornheiher,  as  found  by  the  first  Court, 

allegation  of  the  decree-holder  that  pay- 

ntshave  been  made  from  1270  to  1273  as 

'^^ed  on  the  back  of  the  kistbundee  is  true. 

niay  inform  the  Judge  that  it  has  been 

that  pajtments  out  of  Court  may  be  certi- 

to  the  Court  and  proved  by  the  decrte- 

,*" '"order  10  avoid  the  action  of  the  law 

'^^itation,  the  provisions  of  Section  306, 

^  'HI.  of   1859,   notwithstanding.     The 

Wge,  therefore,  will  have  to  try  these  points 

W^nd  wheiher  the  suit  is  barred  or  not.    * 

•  18  W.  R.,  F.  B.,  p.  44. 
VpL  XV. 


The  20th  January  1871. 

Present : 

The  Honble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Jurisdiction  —  Execution  —  Limitation. 

Case  No.  386  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  East  Burd' 
ivan,  dated  the  2gth  July  rSyo, 

Maharajah  Dheraj  Mahtab  Chand  Bahadoor 
(Decree-holder),  Appellant^ 

versus 

Moorleedhur  Ghose  and  others  (Judgment- 
debtors),  Respondents, 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

No  one  for  Respondents. 

Where  a  Judge  finds  that  an  application  for  execution 
is  within  time,  and  there  is  no  appeal  from  his  finding** 
his  successor  is  not  justiBed  in  going  behind  his  order. 

An  application  for  execution  cannot  be  thrown  out 
summarily  as  barred  by  limitation,  because  the  decree- 
holder  has  failed  to  find  any  of  his  judgment-debtor's 
property,  or  been  baffled  in  his  endeavours  to  satisfy 
his  decree. 

Kemp,  J. — The  decree-holder  is  the  ap- 
pellant.    He   applies   to   execute  a  decree, 
dated  in  March  1827.     The  present  applica- 
tion was  made  on  the  6th  April  1870.     On 
a  previous  application  made  by  the  decree- 
holder,  the  former  Judge  of  East  Burdwan, 
Mr.  Russell,  held,  on  the  ist  July  1867,  that, 
the  application  then  made  was  within  three 
years  of  the  last  step  taken  to  execute  the 
decree,  and  the  objection  then  raised  that 
the  suit  was  barred  was  overruled  and  re- 
jected with  costs.  The  Judge,  Mr.  Russell, 
observing  the  proceedings  on  the  last  occa- 
sion, had  gone  as  far  as  attachment  of  the 
property  of  the  judgment-debtor,  and  it  was, 
therefore,  certain  that  the  judgment-debtor 
must  have  known  of  the  execution  having 
been  taken  against  him.     But,  however  that 
may  be.  the  Judge  then  found  clearly  that 
the  application  was  within  lime,  and  there 
was  no  appeal  from  that  decisioik     The  pre- 
sent   application    is   therefore   within  time, 
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being  dated  less  than  three  years  since  the 
above  application  was  made.  The  present 
Judge,  Mr.  Birch,  begins  his  decision  by 
saying  :  "  The  clartn  must  be  allowed  with 
costs/'  but  he  does  not  inform  us  as  to  what 
claim  must  be  allowed,  and  why  it  must  be 
allowed  ;  then  he  goes  on  to  say :  "  I  cannot 
allow  this  case  to  go  any  further,"  but  he 
says  :  '^  As  the  plea  of  limitation  has  been 
raised  by  the  claimant's  pleader,  which  we 
may  observe  was  then  raised  for  the  first 
time,  as  it  h^d  not-  been  taken  in  the  claim- 
ant's written  statement  of  objections,  he 
holds  himself  bound  to  go  into  the  question 
of  limitation."  He  then  states  that  the  ori- 
ginal decree  was  passed  in  March  1827,  more 
than  43  years  ago,  that  the  original  ^decree 
was  for  a  suni  of  Rupees  1,945-1-6,  and 
execution  had  now  been  taken  oqt  for 
Rupees  II, 2CX>-6-5 ;  that  in  1830  all  that 
could  be  found  of  the  judgment-debtor's 
property  was  sold,  and  subsequent  to  that 
merely  colorable  proceedings  were  taken; 
that  in  1867  the  case  was  before  his  predeces- 
sor, and  a  claim  which  was  preferred  was  by 
him  allowed,  but  no  notice  was  taken  of  the 
facts  of  the  case  as  regards  limitation.  In 
this  Mr.  Birch  is 'dearly  wrong  ;  the  former 
Judge  did  take  notice  of  this  plea,  and  held 
distinctly  that  the  case  was  not  affected  by 
the  statute  of  limitation.  This,  no  doubt, 
is  an  old  decree,  but  it  does  not  follow  that, 
because  the  decree^holder  has  failed  to  find 
any  of  his  judgment-debtor's  property,  or 
has  been  baffled  in  his  endeavours  to  satisfy 
his  decree,  that  his  suit  must  be  thrown  out 
in  this  summary  manner. 

The  judgment-debtors  have  also  raised  an 
objection  which  would  fall  under  Sections  203 
and  2!  I  of  the  Code.  Under  Section  203, they 
had  to  satisfy  the  Court  that  they  had  duly  ap» 
plied  such  property  of  the  deceased  proved 
to  have  come  into  their  possession  ;  and  on 
their  failing  to  do  so',  the  decree  might  be 
executed  against  them  to  the  extent  of  the 
property  not  duly  applied  by  them  in  the 
same  manner  as  if  the  decree  had  been 
against  them  personally.  The  Judge  has 
not  gone  into  this  point  at  all,  and  he  must 
now  try  it. 

We,  therefore,  reverse  his  decision,  and 
hold  that  he  was  not  justified  in  going  be- 
hind the  order  of  his  predecessor  which 
had  not  been  appealed  against ;  and  as  the 
case  is  not  barred  by  limitation,  he  must  try 
the  point  raised  by  the  heirs  of  the  original 
judgment-debtor  under  Sections  203  and  211, 
and  pass  a  fresh  decision. 


The' 20th  January  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkwaj 

Mitter,  Judges. 

Jurisdiction— Re-arrest  of  judgment-deblab. 

Case  No.  415  of  1870. 

Miscellaneous  Appeal  from  an  order  fiassd\ 
the  Officiating  Judge  of  Purneah,  dateii 
8th  August  iS'jOy  affirming  an  order  of i 
Subordinate  Judge  of  that  District, 
the  8th  March  t8jo, 

Shib  Ram  Mundul  (Judgment-debtor), 

Appellant, 


versus 

RuhmutooUah  (Decree-holder),  Reiponit 

Baboo  Tarucknath  Sein  for  Appellant 
Mr.  C  Gregory  for  Respondent. 

It  is  not  within  the  competence  of  a  Judgfe  to 
the  re-arrest  of  a  judgment-debtor  without  any 
or  motion  of  the  decree-holder  fo  that*effect. 

Bayley,  J. — We  think  the  judgmcflt 
the  Lower  Appellate  Court  in  this  case  ml 
be  reversed.  It  was  not  within  the 
j  tency  of  the  Judge  to  direct  the  re-arrt 
the  judgment-debtor  without  any  petition 
motion  of  the  decree-holder  to  that  eff< 
Possibly  the  decree-holder  might  be  a 
by  this  proceeding  of  the  Cou^t^ake^ 
out  his  consent.  The  Judge  could,  of  coui 
order  the  judgment-debtor's  re-arrest  at 
motion  or  application  of  the  decree-hole 
but  no  such  application  is  on  therecora 
shown  to  us. 

The  judgment  of  the   Lower   Appdl 
Court   is    therefore    reversed;    but   wiib( 
costs,   as   the   decree- holder   Ruhmutooll 
does  not  oppose  the  present  appeal,  hut, 
the  contrary,  has  filed  a  petition  prayin? 
be  allowed  to  withdraw  from  the  record. 
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The  2otb  January  1871. 

Present : 

ne  HcHi'ble    J.    P.    Norman,    Officiating 
\  Ckitf  Justice,  and  the  Hon'ble  Onookool 
Chunder  Mookerjee,  Judge, 

—  Section  14,  Act  XIV.,  1859  — 
Pasties— Issues. 

Case  No.  1641  of  1870. 

tcial  Appeal  from  a  decision  passed  by 
the  Judge  of  the  2^'Pergunnahs,  dated 
the  nth  May  j8jo,  affirming  a  decision  of 
Mi  Moonsiff  of  that  District,   dated  the 

ijth  August  i86q. 

Bailee  Madhub  Lahoree  (Defendant), 
Appellant, 

versus 

Bipro  Dass  Dey  (Plainliflf),  Respondent. 

'.  4f.  Z.  Sandel  and  Baboos  Umerendro 
Nalh  Chatterjee  and  Jogendro  Nath  Bose 
fcr  Appellant. 

Bahoo  Mohendro  Lall  Shome  for 
Respondent. 

Iwhcre  a  plaintiff  relyingr  upon  the  defendant's  repre- 
Wttionas  to  the  latter's  place  of  residence  brought  his 
Rn  a  Court  which  had  not  jurisdiction,  the  time  of 
npeodeiicy  of  the  suit  io  such  Court  was  held  to  be 
""  rljf  excluded  under  Section  30,  Act  XIV.  of  1859,  in 
K^  limitation. 

Won  a  suit  is^rought  sigainst  two  persons,  it  is  com- 
*^  to  the  Court  to  raise  an  issue  whether  one  of 
IB  solely  liable,  and  on  finding  that  one  only  is 
'  to  pass  a  separate  decree  against  that  person. 

Iforman,  C.  J, — This  is  a  suit  on  a  bond 

jhl  against  two  persons,  brothers,  Banee 

iub  Lahoree  and  Tara  Chand  Lahoree. 

J  bond  was  due  at  the  end  of   Bysack 

J}f  and  a  suit  was  brought  on.it  in  the 

m  of  the  Moonsiff  of   Sulkea  on   the 

Bysack  1276. 

HThc  cat«e  of  action   arose   in    Calcutta, 
defendants  are  described  in  the  bond  as 
Mnts  of  Satragachee  within  the  Sulkea 
rict. 

Ji  turned  out,  however,  on  the  trial  before 

Moonsif  that  the  defendants  resided  in 

^^re  in  the  24-Pergunnahs.  The  Moonsiff 

SBlkea,«therefore,  returned  the  plaint  to 

'P^intiff  on  the  15th  of  June  1859,  and 

««8ame  day  the  plaint  was  presented  in 

'  Court  of  the  Moonsiff  of  Alipore. 

At  the  trial  it  was   proved   to  the  satis- 
[*^'0n  of  the  Moonsiff,  and  on  appeal  to 
«e  saiWacUon  of  the  Judge,  that  the  bond 


was  executed  by  the  defendant  Banee  Madhab 
Lahoree ;  but  the  execution  by  the  other  de- 
fendant Tara  Chand  Lahoree  was  not  proved. 
A  witness,  however,  stated  that  Banee  Ma- 
dhub Lahoree  had  produced  a  person  whom 
he  described  as  his  younger  brother  Tara 
Chand,  and  that  the  bond  was  executed  by 
that  person. 

The  Moonsiff  dismissed  the  suit  as  against 
Tara  Chand,  and  gave  the  plaintiff  a  decree 
against  Banee  Madhub  alone,  and  that  decree 
was  upheld  by  the  Judge. 

Two  objections  are  taken  before  us  on 
special  appeal.  The  first  is  that  the  suit  is 
barred  by  limitation,  because  it  was  brought 
in  the  Alipore  Court  out  of  time.  But  the 
answe;  to  that  is,  that  the  suit  in  the  Moon- 
siff's  Court  at  Sulkea  was  brought  within 
time,  and  that,  in  computing  the  period  of 
limitation  the  time  during  which  the  suit 
was  pending  in  the  Moonsiff's  Court  at  Sulkea 
must,  under  the  provisions  of  Section  14  of 
Act  XIV.  of  1859,  be  excluded  from  the 
calculation. 

There  can  be  no  doubt  that  the  plaintiff,  in 
seeking  a  remedy  against  persons  who  de- 
scribed themselves  as  of  Satragachee  in  the 
Sulkea  district,  relied  on  the  defendants'  re- 
presentation as  to  the  place  of  their  residence, 
and  acted  bond  fide  in  suing  them  in  the  Court 
of  the  Moonsiff  of  that  district.  He  could 
not  be  expected  to  sue  the  maker  of  this 
bond  for  Rupees  444  in  the  Court  within  the 
jurisdiction  of  which  the  cause  of  action  arose, 
namely,  in  the  High  Court  of  Calcutta.  Had 
he  done  that,  he  would  have  unnecessarily 
multiplied  costs  against  the  defendants.  The 
deduction  above  referred  to  brings  the  suit 
within  time,  and  the  appellant's  tirst  objec- 
tion, therefore,  fails. 

The  second  objection  is  that  the  execu- 
tion of  the  bond  by  the  co-defendant  is  not 
proved.  As  to  that,  there  are  two  alterna- 
tives. Either  the  person  who  executed  the 
bond  was  Tara  Chand  Lahoree,  in  which 
case,  although  the  execution  by  him  is  not 
proved,  there  is  no  possible  objection  to  the 
maintenance  of  the  suit;  qr  the  person  who 
executed  the  bond  was  not  Tara  Chand,  but 
somebody  who  was  brought  forward  by  his 
co-defendant  Banee  Madhub,  and  who,  with 
the  privity  of  Banee  Madhub,  forged  the 
name  of  Tara  Chand  Lahoree  to  the  bond. 
In  the  latter  case,  it  may  be  that  Banee 
Madhub  ought  to  be  tried  criminally  for 
abetting  forgery,  and  punished  accordingly. 
Or  it  may  also  be  that  no  forgery  was 
committed,  but  Tara  Chand  really  signed 
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the  bond,  and  Banee  Madhub  knows  it.  In 
either  case,  there  is  no  ground  for  absolving 
Tara  Chand  from  liability.  When  a  suit  is 
brought  against  two  persons,  it  is  quite 
competent  to  the  Court  to  raise  an  issue 
whether  one  of  them  is  solely  liable,  and  on 
finding  that  one  only  is  liable  to  pass  a 
separate  decree  against  that  person. 

We  see  no  ground  for  disturbing  the  decree 
of  the  Lower  Courts  in  the  present  case,  and 
we  affirm  that  decree  with  costs. 

It  is  suggested  that  there  is  some  mistake 
in  the  calculation  of  interest  for  one  year ;  if 
that  be  so,  the  parties  agree  to  have  that  matter 
set  right  by  the  Lower  Appellate  Court. 

MookerJ€e,y,—\   concur.  • 


The  20th  January  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Hindoo  Law— Nephews— Succession. 

Case  No.  171 1  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the 
14th  June  1870.  affirming  a  decision  oj 
the  Subordinate  Judge  of  that  District, 
dated  the  28th  June  i86g. 

Brojo  MohunThakoor  and  another  (Plaintiffs), 

Appellants, 

versus 

Gouree  Pershad  Chowdhry  and  others 

(Defendants),  Respondents.  ' 

The  Advocate-General  (Cowie)  and  Mr,      ' 
R.  E,  Tividale  for  Appellants.  j 

Baboos  Romesh  Chunder  Mitter  and  Abinash 
Chunder  Banerjee  for  Respondents. 

Under  the  Mitakshara,  a  nephew  succeeds,  not  as  the 
heir  of  his  father,  but  as  the  direct  heir  of  his  uncle. 

Mitter,  J.  -Thkrk  is  no  ground  for  this 
special  appeal.  It  is  admitted  on  both  sides 
that  the  property,  one-half  of  which  is  now 
in  dispute,  belonged  to  Sobhun  Singh. 

The  defendants  contend  that  their  vendors, 
Kirt  Narain  and  Gribur  Dharee,  who  were 
the  brother's  sons  of  Sobhun  Singh,  were 
entitled  to  the  whole  of  the  estate  left  by 
the  latter  «is  his  nearest  heirs  under  the 
Hindoo  Law. 


The  plaintiffs,  who  are  the  purchasen' 
a  4-annas  share  of  the  property  from 
grandsons  of  Oudun  Singh,  contend  thai 
vendors,  viz.,  the  grandsons  of  Oudan  Sh 
were  entitled  to  participate  in  that  pr< 
to  the  extent  of  one-half  under  the  el 
namah,  bearing  date  the  20th  August  il 
This  ekrarnamah  was  executed  ten 
Bissonath  Singh  and  Oudun  Singh. 
is  quite  clear  that  the  right  of  inherit 
set  up  by  the  defendants  was  not  dcpj 
through  Bissonath,  and  therefore  no  a| 
ment  which  Bissonath  might  have  enl 
into  with  Oudun  Singh  for  the  divisi( 
the  property  left  by  Sobhun  3ingh  afu 
death  can  be  binding  against  the  defent 
who  claim  through  the  sons  of  Biss< 
A  nephew  succeeds  under  the  Miiaks 
not  as  the  heir  of  his  father,  but  as  the  dl 
heir  of  his  uncle  ;  and  thus  the  vend< 
the  defendants  are  clearly  entitled  to 
entire  estate  left  by  Sobhun  Singh,  noti 
standing  the  ekrarnamah  executed  by 
father  Bissonath  in  favor  of  Oudun  and 
heirs. 

We  dismiss  the  special  appeal  with 


The  20th  January  1871. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkai 

Mitter,  Judge?: 

Section  230,  Act  VIII.,  1859— Possesaofl.j 
Case  No.  18 13  of  187D. 

Special  Appeal  from  a  decision  passed 
the  Subordinate  Judge  of  Pitrneah,  '^ 
the  26th  May  iS'^o,  affirming  a  dai 
of  the  Moonsiff  of  thai  District,  d<Uei 
2^th  February  i8yo, 

Bhyrub  Sircar  and  another  (two  of  the 
Defendants),  Appellants, 

versus 

Sham  Manjee  (Plaintiff).  RespondenL 

Baboo  Anund  Gopal  Palcet  for  Appella 

Mr,  C.  Gregory  for  Respondent 

Posi^ession  by  receipt  andenjoynjentof  rcntisasffj 
in  law  as  actual  occupation,  and  Section  230,  ^^^  } 
of  1S59,  is  not  restricted  to  cases  of  personal  occtipw' 

Mitter,  J. — Thkrk  is  no  ground  foi 
special  appeal.     Both  the  Courts  have  ( 
currently   found    that   the  transaction  rel» 
upon  by  the  appellant  is  a  collusive  one. 
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is     urged    that    the    Lower    Appellate 
bas  expressed  no  opinion  on  the  depo- 
of  the   witnesses   produced    by   the 
It.     But   there   is    no   force   in   this 
ion.     There  is  nothing  to  show  that 
Lx»wer    Appellate    Court    did    not    go 
jh  all  the  evidence  on  the  record,  or  at 
tlinJdgh   that  portion   of  it    on  which 
dlant  intended  to  rely. 

next    objection    is    that    ilie    Lower 
ate  Court  was  wrong  in  acting  under 
rovisioDS  of  Section   230  of  the   Code 
i  Procedure,  inasmuch  as  the  plaintiff 
in  actual  possession  of  the  property 
ute.     But  the  Courts  have  found  that 
son    in    actual    occupation,    namely, 
Singh,  was  a  tenant  of  the  plaint- 
id    that  the  plaintiff  had  been  in  the 
and  enjoyment  of  rent  through  him. 
ion  by  receipt  and  enjoyment  of  rent 
good    in    law    as    actual   occupation, 
do    not    see   any    reason    why   we 
hold  that  the  provisions  of  Section 
apply    to   those    cases  only,   in   which 
ly  seeking  for  relief  under  that  Sec- 
as  in  personal  occupation. 


^c  see    no  reason   to  interfere  with  the 
lent   of    the    Lower    Appellate    Court, 
we,  therefore,  dismiss  this  appeal  with 


The  20th  January  1871. 

Present  : 

Hoo'ble  H.  V.  Bayley  and  Dwarkanath 
IMitter,  Judges, 

it — Excess  area— Notice— Section  13, 
Act  X.,  1859. 

Xo.  1591  of  1870  under  Act  X.  of  1859. 

lial    Appeal  from    a   decision  passed  hv 
like  Judge  0/  Bhaugujpore,  dated  the  yth 
fMay  iS*jo,  reversing  a  decision  of  the  De- 
puty Collector  of  Monghvr,  dated  the  r^oth 
^November  r86<), 

lekmee  Beldar  (Defendant),  Appellant, 


versus 


Ram  Kishen  Lall  (Plaintiff),  Respondent, 


Moonshee  Mahomed  Vusuf  ioi  Appellant. 
Mr,  R,  E,  Twidale  for  Respondent. 

A  suit  for  arrears  of  rent  of  aquantity  of  land  alleged 
to  have  been  held  by  defendant  over  and  above  the 
quantity  covered  by  his  pottah  was  held  to  be  in  s>ub- 
stance  a  suit  for  rent  at  an  enhanced  rate  requiring  the 
issue  of  a  notice  under  Section  13,  Act  X.  of  1859,   • 

The  objection  that  no  notice  had  been  served,  though 
not  taken  in  the  Court  below,  was  allowed  in  special 
appeal,  inasmuch  as  the  suit  had  infringed  provisions 
of  law  which  were  not  mere  matters  of  form,  but  sub- 
stantial protection  to  the  ryot  for  whose  benefit  Act  X. 
was  enacted. 

^<^jlO'y  J' — I  AM  of  opinion  that  the 
plaintiff's  suit  in  this  case  must  be  dismissed, 
although  not  for  the  same  reasons  upon 
which  the  first  Court  has  proceeded. 

The  plaintiff  sued  for  the  rent  of  20  bee- 
gahs  and  odd  cottahs  of  land  for  the  years 
1274,  1275,  and  1276  on  the  allegation  that 
the  defendant  obtained  from  him  a  pottah 
for  142  beegahs  and  13  Cottahs,  but  that 
over  and  above  that  quantity  he  actually  held 
and  occupied  the  said  20  beegahs  in  excess, 
and  therefore  was  liable  to  pay  the  increased 
rent  claimed. 

The  defendant  averred  that  there  was  no 
excess  of  land  whatever,  and  added,  appa- 
rently by  way  of  challenge,  and  not  as  an 
admission  or  waiver,  that,  if  it  were  proved 
that  he  was  in  occupation  of  the  excess  lands 
stated  by  plaintiff,  he  was  ready  to  pay  the 
same  rent  for  them  as  he  did  for  the  other 
lands. 

Now,  in  the  first  place,  in  a  suit  like  this, 
which  was,  in  substance,  a  suit  for  rent  at 
enhanced  rate  on  the  ground  of  excess  area, 
the  service  of  a  notice  before  suit  was  neces- 
sary by  Section  13,  Act  X.  of  1859.  The 
terms  of  Section  13  are  :  "No  ryot  or  un- 
"  der-lenant,  &c.,  shall  be  liable  to  pay  any 
"  higher  rent  than  the  rent  payable  for  the 
"  previous  year,  unless  a  written  notice  shall 
"  have  been  served,"  c^c,  &c. 

Now,  in  this  case  it  is  admitted  that  no 
notice  was  served  on  the  defendant.  It  fol- 
lows, therefore,  that  under  the  law  the  de- 
fendant is  not  liable  to  pay  tl^e  enhanced 
rate  that  the  plaintiff  has  claimed.     It  was 


>i2 


Civil 


THfe   WICKKLY   KSPORTXR. 


RulingSm 


[Vol 


the  duty  of  the  plaintiff,  if  he  wished  to 
enhance  the  rent  on  the  ground  of  excess 
area,  to  bring  his  suit  in  strict  conformity 
to  the  requirements  contained  in  the  provi- 
sions of  Section  13  for  such  enhancement. 

It  is  urged,  however,  that  this  objection 
was  not  taken  in  any  Court  below,  but  at 
the  same  time  it  is  admitted,  for  it  cannot  be 
questioned,  that  this  Court  has  discretion  in 
each  particular  case  to  allow  any  ilew  ob- 
jection th^t  it  thinks  fit  either  at  the  motion 
of  the  party  or  otherwise,  and  I  think  that 
the  present  is  a  case  in  which  that  discretion 
ought  to  be  exercised  ;  for  if  we  are  to  hold, 
notwithstanding  the  absence  of  notice  in 
this  case,  that  the  ryot  is  liable  to  pay  an 
enhanced  rent,  it  would  be  holding  in  direct 
opposition  to  the  prohibition  contained  in 
Section  13,  Act  X,  of  1859.  ^  think,  there- 
fore, that  in  this  particular  case,  where  the 
suit  is  so  improperly  brought  against  the 
provisions  of  law  (and  those  provisions  are 
not  mere  -matters  of  form,  but  substantial 
protection  for  the  ryot  for  whose  benefit 
the  Act  was  enacted),  we  should  allow  the 
objection  to  be  taken,  ahhough  it  was  not 
taken  in  the  Courts  below. 


Further,   the  plaintiff's  suit  was  for  rent 
of  land  alleged  to  have  been  held  and  occu- 
pied by  the  defendant  in  excess  of  the  142 
beegahs  mentioned  in  the  pottah ;  and  for 
this  purpose  the  evidence  of  the  Patwaree, 
Mondul,  or  any  of  his  land  agents,  would 
have  been  the  best  evidence,  and  he  should 
have  also  proved  his  case  by  the  dagwaree 
chittahs  which  are  in  the  hands   of   every 
man  who  is,  as  plaintiff  is  shown  on  the  re- 
cord to  be,  the  owner  or  farmer  of  an  entire 
pergunnah  ;   but  nothing  of  this  kind  has 
been  done.     An  Ameen  was  ordered  to  in- 
vestigate as   to  what  was  the   area   of  the 
excess   lands  held  by  the  defendant.     The 
Ameen  found   33  beegahs — or  12  beegahs 
lands  in  the  defendant's  occupation  beyond 
the   20  beegahs   excess   for   which  plaintiff 
claimed   an   enhancement   of  rent.     It   ap- 
pears, too,  that  as  to  these  extra  lands  two 
persons,  Patur  Beldar  and  Dugree  Beldar, 
advanced  claims  to  the  effect  that  the  lands 
were  theirs,  and  not  the  defendant's,  but  this 
point  does  not  seem  to  have  been  investigat- 
ed either  by  the  first  Court  or  by  the  Lower 
Appellate  Court.     The  first  Court  proceed- 
ed  upon  the   ground  that,   as   the  plaintiff 
could  not  point  out  what  extra  lands  were 
held  by  the  defendant,  he  could  not  succeed 
in  this  cas?.     On  appeal,  the  Lower  Appellate 
Court    says :    "  As    the    entire    perguimah 


"  was  leased  to  the  plaintiff,  ttaiessit 
**  shown  that  the  terms  of  the  lease 
**  barred  the  plaintiff  from  receivii^ 
"  any  land  over  and   above  the  li 
"  which  pottahs  were  granted  to  the 
*'  by  the  settlemeni-officer,  the  pUii 
''  lessee  of  the  entire  pergunnah,  is 
"  and   equitably  entitled  to  the  rAi 
''  extra  lands  cultivated  within  the 
**  of  the  estate  covered  by  his  lease  j' 
wrongly  putting  the  burthen  of  proof, 
ought  to  have  been  placed  on  the  pi 
upon  the  defendant. 

The  legal  course  which  the  plaintiff 
to  have  pursued  was  that  of  serving  t\ 
notice  on  the  tenant  under  Section  tj 
X.  of  1859,  before  the  institution  of  ll 
and  then  furnishing  proof  of  the  facts! 
in  the  notice  as  the  ground  for  seel 
hanced  rent,  viz,,  an  excess  of  area»j 
nothing  of  this  kind  has  been  done, 
is  no  chittah  or  any  other  similar  e^ 
adduced  to  identify  the  lands  claimed^ 
cess  lands,  and  in  fact  everything  is 
which  ought  to  have  been  legally  pt 
the   case.     Had   the    plaintiff  given 
proof  of  the  justice  of  his  claim,  pr 
this  Court  would  have  thought  it 
offer  him  an  opportunity  of  making 
deficiency  in  his  evidence;  but  such 
his  case  is  in  the  first  illegally  brooj 
in  the  next  wanting   in    legal  proof, 
practice  of  sending  Ameensfcto  take  evk 
in  cases  like  this,  where  the  evidence 
more  properly  to  have  been  taken  b( 
Court  itself,  is,  in  my  opinion,  not  only 
neous  in  law,  but  very  likely  to  tend 
chief  and  injustice. 

Thus,  the  plaintiff'  having  come  into 
without  doing  a  single  thing  which, 
the  law,  he  was  required  to  do,  his  ml 
be  dismissed  without  prejudice  to  ai^ 
ther    action    that    he    may    be   advis 
bring. 

As  the  objection  as  to  notice  iras 
taken  in  any  Court  below,  I  think  each 
ty  should  bear  his  own  costs  throughout 

Mitier,   7.-— I   concur  in  dismissing 
plaintiff's   suit.      The    suit    was   osier 
brought  as  an  ordinary  suit  for  arrears  of 
but  in  substance   it   was   a  suit  for 
of  rent  at  enhanced  rates.     It  was, 
fore,  incumbent  on  the  plaintiff  to  se 
notice  upon  the  defendant,  under  the  pi 
sions  of  Section  13,  Act  X.  of  1859 
he  commenced  any  proceedings  on 
cause  of  action. 
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]s  said  that  this  objection  was  not 
R  to  the  Conrt  below,  but  the  objection 
kie  which  goes  to  show,  under  the  ex- 
I  words  of  the  Section  above  referred 
iiat  the  defendant  is  not  liable  to  pay 
fahanced  rent  to  the  phiintiff,  because 
l«s  not  served  with  the  notice  required 
^  Section.  It  is  quite  clear  that  the 
bdant  has  been  throughout  contesting 
ability  to  pay  any  enhanced  rent,  and 
r«such  circumstances  it  cannot  be  for  a 
mt  contended  that  there  was  any  waiver 
Ibe  part  of  the  defendant.  Whether  I 
have  allowed  this  objection  to  be 
ia  special  appeal,  if  the  circumstances 
case  were  different  from  what  they 
is  not  necessary  for  me  to  say;  but 
to  the  way  in  which  this  suit  was 
and  managed  on  the  part  of  the 
in  the  Courts  below,  1  am  clearly 
lion  that  he  is  pot  entitled  to  harass 
fendant  by  continuing  this  litigation 
Iher.  Instead  of  coming  forward 
and  distinct  evidence  in  support 
allegations,  he  has  left  everything  to 
Jd  for  him  by  the  Ameen ;  and  al- 
there  is  nothing  in  law  which 
a  party  from  asking  for  a  local 
ktion,  I  cannot  help  remarking 
^  plaintiff's  request  for  such  in- 
>ti  in  this  case  was  nothing  but 
idieat  to  do  away  with  those  pro- 
of the  Code  of  Civil  Procedure  which 
nhat,  except  under  special  circumstan- 
itnesses  should  be  examined  in  open 
in  the  presence  of  the  parties,  and  not 
■^tnission.  It  is  true  that  the  Ameen 
^mpetent  to  take  the  depositions  of 
^1  but  I  see  no  reason  whatever  why 
•itoesses  should  not  have  been  pro- 
^od  examined  in  open  Court.  No  ih- 
of  the  land  was  necessary  in  this 
»od  the  first  thing  that  the  plaintifiF 
to  hawj  proved  was,  not  merely  that 
><l8  in  dispute  were  situated  within  the 
'^fel  limits  of  the  pergunnah  leased 
ottt  that  those  lands  were  included 
stltlement  made  with  him,  and  thai 
^^ndants  were,  in  point  of  fact,  in  oc- 
p>Mhereof  as  his  tenants.  Nothing 
wkind  has  been  attempted  to  be  done, 
*^ould,  therefore,  without  going  any 
'nto  the  merits,  dismiss  this  suit  on 
'«»pie  ground  that  no  enhancement  of 
ican  be  decreed  against  the  defendants 
f  *^sence  of  the  notice  prescribed  by 
r '3.  Act  X.  of  1859. 

W^  also  in  the  order  as  to  costs.  . 


The  24th  January  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Certificate  of  administration — Heirs — Mainte- 
nance. 

* 

Case  No.  21  of  1870. 

Application  for  review  of  judgment  passed  by 
the  Hon' hie  Justices  H.  V,  Bayley  and 
Divarkanath  Mitter,  on  the  ijth  July  18'jOy 
in  MisHllaneous  Appeal  No,  88  of  i86g. 

Dinobundhoo  Chowdhry  (Objector), 

Petitioner] 

versus 

Rajmohinee  Chowdhrain  (Petitioner), 
Opposite  Party. 

Mr.  J.  W.  B.  Money  for  Petitioner. 

Mr.  J.  Graham  and  Bahoos  Mohendro  Lall 
Shome  and  Grija  Sunkur  Mojoomdar  for 
Opposite  Party. 

Where  the  will  set  up  by  objectors  to  an  application 
by  the  natural  heir  for  a  certificate  of  administration  is 
not  sufficiently  proved,  a  Court  is  justified  in  looking^ 
on  the  natural  heir  as  the  party  entitled  to  the  certi- 
ficate. 

The  question  of  the  adequacy  of  the  maintenance 
gfranted  to  widows  and  daughters  must  depend  in  each 
case  oh  its  own  peculiar  circunistances. 

Bayley,  J. — After  fully  heaiing  the 
learned  Counsel  for  the  applicant,  I  am  still 
of  opinion  that,  for  the  purposes  of  a  certifi- 
cate, the  will  propounded  by  Dino  Bundhoo 
is  not  sufficiently  proved  to  justify  me  in 
holding  that  he  is  entitled  under  it  to  that 
certificate  in  preference  to  the  widow,  the 
next  heir  of  the  deceased. 

The  two  main  points  argued  are— ^rj//y, 
that  the  inadequacy  of  the  grant  made  to  the 
widow  and  the  daughter  in  the  wilj  must  not 
weigh  against  the  direct  evidence  in  support 
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of  the  will;  and,  secondly ^  that  the  mainte- 
nance allowed  is  in  accordance  with  the  custom 
of  the  family,  as  is  proved  by  certain  records 
in  the  case  of  a  brother  and  an  uncle  in  the 
same  family. 

When  we  first  heard  the  case,  we  consider- 
ed the  evidence  very  carefully,  and  weighed, 
on  the  one  hand,  the  direct  evidence  as  to 
the  execution  of  the  will,  and  on  the  other, 
the  probabilities  and  surrounding  circum- 
stances of  the  case,  and  thought  it  immaterial 
and  improbable  that  the  widow  and  the 
daughter  should  be  left  without  those  ordi- 
nary provisions  generally  made  to  such  near- 
est of  kin. 

After  a  full  rehearing  of  the  whole  case  to- 
day, I  still  adhere  to  the  opinion  that  I 
formerly  entertained.  I  think  that  the  special 
title,  that  is,  the  will  set  forth  by  Dino 
Bundhoo,  is  not  sufficiently  proved,  and  that 
thus,  for  the  purposes  of  the  certificate,  we 
are  justified  to  look  to  the  natural  heir  as 
the  party  entitled  to  it. 

As  to  the  other  wills  that  have  been  filed 
to  show  that  Rupees  25  was  the  ordinary 
maintenance  allowed  for  next  heirs,  widows 
and  daughters,  in  other  cases  in  the  family  of 
the  testator,  we  have  to  observe,  in  the  first 
place,  that  those  wills  are  not  proved  ;  and, 
secondly,  we  must  not  come  to  any  conclusion 
in  this  case  simply  on  the  acts  of  the  other 
members  of  the  family  in  other  cases,  and 
each  case  must  depend  on  its  own  peculiar 
circumstances.  It  may  be  that  some  special 
reasons  exist  in  relation  to  one  member  of 
the  family  which  do  not  hold  good  in  the 
case  of  another.  But  be  that  as  it  may,  the 
resiilt  of  a  careful  consideration  of  the  whole 
^evidence  and  circumstances  of  this  case  is 
that  the  will  propounded  by  Dino  Bundhoo 
is  not  sufficiently  proved  to  divest  the  natural 
heir  of  her  right  to  the  certificate.  The 
petitioner  is,  no  doubt,  entitled  to  bring  a 
regular  suit  if  he  is  so  advised.  This  order 
will  not  prejudice  his  so  doing,  if  advised. 

The  application  is  rejected  with  costs. 

Mitter,  y. — I  concur  in  rejecting  this  ap- 
plication.    The  new  documents  ought  not  to 
^e    admitted.     The     petitioner   had    ample 
Opportunity   to   produce    them    at   the    first 
ed   udi*^^*^"^^^^y  ^^^^^  ^^  order  of  remand. 

^^^  K  ^^\^^  other  arguments,  I  have  already 
held  by  ^h^my  opinion  in  the  judgment  for- 
in  this  caspygfgj  \yy  ^^  ^^^  j  adhere  to  that 
Court    "' 


c" 


now. 


The  24th  January  1871. 

Present : 

The  Hon'ble  G.  Loch  and  Onookool 
der  Mookerjee,  Judges. 

Execution— Refund^IntereSi 

Case  No.  389  of  1870. 

Miscellaneous  Appeal  from  an  ordtr 
by  ike  Judge  of  Moorshedahad,  ioi 
joth  Augusl  i8yo,   modifying  a 
of  Ike  Subordinate  Judge  of  ih<U 
irict,  dated  the  14th  May  tSjo* 

Wooma  Soonduree  Burmonia  (Judj 
debtor),  Appellant^ 

versus 

Gooroo  Pershad  Roy  and  others  (] 
holders),  Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appcl 

Baboos   Anund   Chunder    Ghossal 
Mohendro  Lall  Seal  for  RespondenI 

While  a  special   appeal    was   pending,  the  < 
holder  took  out  execution,  and  realized  asum  W 
faction  of  his  whole  decree.      The  decree  haviajfi 
modified,  and  the  amount  decreed  reduced,  thef 
ment-debtor  applied  for  a   refun^  of  the  exceMi 
ment,  and  this  was  awarded  to  him  «Sth  interest.  J 

Held  that  interest  was  rightly  awarded. 

Loch,  J, — It  appears  that  in  this 
decree  was  passed  by  the  Judge  of 
shedabad   in  alteration  of   a  decree  01 
Subordinate    Judge.     By    that    decree. 
Judge  awarded  to  "the  plaintiff  wassilal 
five  years  on  account  of  one  mouzah  JJ 
rumpore,  and  for  two  years  on  account  o« 
other  two  mehals  Tehatee  and  Babooj 
with  interest  thereon.     A  spegal  app^^ 
preferred   to   this   Court   when  the  d 
of  the  Judge  was  modified  on  the  i^^ 
1869,  and  the  plaintiff  was  declared  en 
to    mesne-profits    only    for   two    years 
account  of   mouzah  Dhurumpore  as  wei 
of  the  two  other  villages.     It  appears 
that,  while  the  special  appeal  was  pen' 
the   plaintiff  took  out  execution  in  ^" 
1868,  and  realized  from  the  defendant 
sum  of  Rupees  1,967-10  9  in  saiisfac^on 
the   whole   of  his  decree.     On  that  decfl 
being  modified    by   an   order  of  the  n'g 
Cciiit.  ihe  defendant  applied  for  a  lefn'^*! 
the   excess   payment,   and   the   Judge 
awarded  him  the  sum  of  Rupees  1,607*'^" 
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pM?  the  principal,  inierest,  and  costs  which 
ic  bad  paid  in  excess  of  the  amount  decreed 
by  the  High  Court. 


i 


Kpw,  it  is  contended  before  us  that  the 
fudge  should  not  have  awarded  interest  on 
i»  principal  sum  which  was  ordered  to  be 
riunded  to  the  debt::r.  But  we  do  not  see 
kat  this  objection  is  of  any  weight.  The 
jtee  is  a  simple  one.  In  liquidation  of  the 
lecree  which  was  then  outstanding  against 

g.  the  defendant  paid  down  the  sum  ot 
jees  1,967-10-9,  and  when  that  decree 
modified,  he  asked  that  so  much  of  the 
which  he  had  paid  in  excess  of  the 
unt  decreed  by  the  High  Court  might  be 
inled  to  him  with  interest ;  and  we  think 
the  Judge  was  perfectly  right  in  award- 
interest.  The  decree-holder  had  taken 
e:  the  money,  and  had  made  use  of  it ;  and 
en  he  was  obliged  to  refund  the  mone>. 
k  debtor  was  entitled  to  receive  intereVi 
gOn  that  money,  which  properly  ought  ne- 
h  to  have  found  its  way  into  the  hands  of 
ke  decree-holder. 

We  think,  therefore^  that   the   objection 
fev  taken  before  us  must  be  disallowed,  and 
fc  appeal  dismissed  with  costs,  sixteen  ru- 
Itts  being  allowed  as  pleader's  fee. 
I  Mookerjee,  7.— I  concur. 

f 

4%^2 3 rd  Jan uary  1871. 

^  Present : 

f^Hon'ble  J.  P.  Norman,  Officiating  Chief 
;  7«/w,  and  the  Hon'ble  G.  Loch,  Judge. 

faasfer  of  a  decree— Sections  2  and  5,  Act  III. 

of  Z870. 

In  the  Matter  of 
'*^reemuuv  Jugodamba  Dossee,  Petitioner. 
^^^  R^  T,  Allan  for  Petitioner. 

ri5j?',)'y  th«  operation  of  Act  VIU.  (b.  C.)  of  1S69 
ira-Vr '!'•  01  »87o,  a  decree  is  transferred  (e.  g.. 
^te  &^°^  a  Deputy  Collector  to  that  of  a  Sub- 
£0-  J *}**?*)»  any  application  as  to  a  matter  prior 
Sofor,  "?*y  "''w^^  *be  decree  {e.g.,  an  applica- 
tt^lhtT"**^*  n^ust  be  made  to  the  Court  which 

.^JWan,  c.  7.— It   appears  to  us   that 
I  jjj-  J^^^,  ground  for  our  interference  in 


M 


Vllr^^f*'  n  ^''  ^^®  conjoint  operation  of  Aci 
C*  ^  ^^^'^^  ^^^  "^-  ^^  '^70,  B.  C,  the 
h^A  ^^^^^^  the  applicant,  Sreemuitv 
cZ  ;  ?  dossee,  was  transferred  from  the 
^  w  the  Deputy  Collector  to  that  of  the 


Subordinatejudgeof  the  24-Pergunnahs.  The 
Subordinate  Judge. who  was  executing  that 
decree  made  a  certain  order.     The  applicant 
then  presented  a  petition  to  the  Subordinate 
Judge     to    review     the    judgment    of    the 
Deputy  Collector  which  was  passed  so  loifg 
ago  as   the   i6ih  June   1869.      The   Judge 
refused  that  application,  considering  that  he 
had   no  jurisdiction  to  entertain;  and  that, 
if  the  petitioner  desired  to  have  that  decree 
reviewed,   her  proper  course  was  to   apply 
to  the  Deputy  Collector. 

We  think  that  the  Judge  was  perfectly 
right.  Under  Section  3,  Act  III.  of  1870, 
the  decree  alone  was  transferred,  that  is, 
transferred  for  the  purpose  of  execution. 
If  there'had  been  any  doubt  as  to  the  trans- 
fer of  the  suit  by  the  transfer  cf  the  decree, 
that  doubt  would  have  been  set  at  rest  by 
the  2nd  and  5ih  Sections  of  Act  III.  of  1870, 
which  show  clearly  that  any  application  in 
Ltie  suit  as  to  a  matter  prior  to,  or  which 
might  affect,  a  decree  must  be  made,  not  to 
the  Court  to  which  the  decree  was  trans- 
ferred, but  to  the  Court  by  which  the  de- 
cree was  made.     The  application  is  refused. 


The  23rd  January  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Endowments  (wuqf) — Execution^Attachment — 

Leases. 

Case  No.  152  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  East  Burdwan,  dated  the 
2ist  September  iS6g,  modifying  a  deci- 
sion of  the  Subordinate  Judge  of  that 
District  J  dated  the  24th  June  i86g. 

Mr.  James  Fegredo  (Defendant),  Appellant, 

versus 

Mahomed  Mudessur  and  others  (Plaintiffs), 

Respondents. 

Messrs.  C.  Gregory  and  J.  S,  Rochfort  and 
Baboo  Taruck  Nath  Sein  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Romesh 
Chunder  Milter  for  Respondent. 

Where  property  is  endowed  (made  wuqf)  by  the  pro- 
prietor, and  as  such  devolves  to  his  widow  as  trustee 
(Mutwullee),  it  cannot  be  sold  in  satisfattion  of  a  claim 
against  him. 
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Where  landed  property  is  attached  in  execution  of  a 
decree,  the  party  attaching  is  bound  by  a  lease  obtain- 
ed for  it  prior  to  his  attachment. 

Kemp,  J. — This  suit  was  remanded  on  the 
19th  August  1868  by  Justices  Bayley  and 
Macpherson.*  The  decision  remanding  the 
case  is  a  very  elaborate  one,  and  enters  most 
fully  into  the  case  both  on  questions  of  law 
and  fact. 


A  widow  claiming  to  be  such  trustee  cannot  be  bound  the    13-annaS   share  of  the  house   in  licU 

by  a  decision  adverse  to  a  claim  set  up  by  her  husband's  rupees,  the  rent  hitherto  paid   bv  ibe 

grandfather  m  respect  to  the 'property  concerned,  "  .  f.  j  * 

she  was  not  a  party  to  the  litigation.  H'MiX  regreao. 

The    defendant    Fegredo's    defence 
briefly   to  this  effect — that  he   held  a  1< 
from  Akburoonissa  and  Nujoomoonissa, 
two  co-wives  and   widows  of  Dad  Ali. 
ecuted    on   the   part  of  Akburoonissa 
confirmed    on   the   part  of   Nujoomooni 
before  the  date  of  the  attachment  taken 
by    plaintiff    in    execution    of    bis    d( 
that  this   lease   gives   him  a   good  liile 
against  the  plaintiff.    Fegredo  further 
Mr.   Justice    Macpherson,   who   gave   the  j  ed    that    Khyrat    Ali,    the    grandfather 
decision,  observed  that '*  the  case  was  really  ,  Dad   Ali  and   Mahomed  Ali,   made  a 
'*a  very  difficult  one,  involving  many  very  |  by   which    he   endowed  the   properly; 
**  complicated   and   intricate  questions,  and  I  Dad     Ali,     by     an      exchange      with 
•*  the  consideration  of  various  previous   de-    brother  Mahomed  Ali,  obtained  this  b( 
*'  crees,  the  effect  of  which  it  was  not  very  j  in  lieu  of  another  house  at  the  same  sltt! 
*'easy    to    ascertain    accurately.''     Further,  \  of  Burdwan,  and  that,  by  the  exchange, 
that  learned  Judge  remarked  that  '*  it  was  •  whole  house  in  dispute,  known  as  the  " 
"impossible  to  discover  and  declare  the  true    tain    Saheb's  Kootee/'    became  wuqf ; 
*'  relative    positions   of   the   parlies    without  '  Dad  Ali,    by   his   will,  left  the  property- 
"  going  with  the  utmost  precision  and  ac-  1  dispute  as  wuqf  to  his  two  widows  in 
''curacy   into   all   the   details   of   what   has  |  proportion    of    10    annas    to    the    yoni 
''occurred,  both  as  to  the  results  of  previous  j  wife   Nujoomoonissa,   and    6    annas  to 
'*  litigation  as  to  the  properly  in  dispute,  and  ■,  elder   wife   Akburoonissa.     Fegredo,  ihi 
"  in  the  course  of  the  dealings  between  the    fore,  contends  that,  as  the  house  in  disf 
"  appellant  and  the  widows  in  relation  to  the    was  wuqf  property,  it  could  not  be  sold 


"  giving  the  lease  to  the  appellant  and  sub- 
*'  sequent  thereto." 

The  case  has  occupied  much  of  our  lime, 
and  we  cannot,  without  entering  into  some 
detail,  satisfactorily  dispose  of  it. 

The   case   is   briefly   this :    The   plaintiff, 
special  respondent,  is  an  auction-purchaser  in 
execution  of  a  decree  of  the  rights  and  in- 
terests of  Dad  Ali  and   Mahomed  Ali,  two 
brothers.     It  has  been  found,  and  the  point 
is  no  longer  open  to  discussion,  that  Mahomed 
Ali    had   no   rights   and    interests    such    as 
could  pass  to  the   plaintiff  under  the  pur- 
chase.    Dad  Ali,  the  remaining  judgment- 
debtor,   is  represented   by   his   two   widows 
Akburoonissa  and  Nujoomoonissa.     The  de- 
fendant, special  appellant,  Mr.   Fegredo,  is 
the   proprietor    of    the    National    Hotel    at 
Burdwan.     The  plaintiff,  after  his  purchase 
in  February  1864  of  the  rights  and  interests 
of  Dad  Ali,  sued  Fegredo  for  the  rent  of  the 
said  house,  alleging  that,  on  the  14th  August 
1865,  he  served  a  notice  on  the  defendant 
Fegredo  to  quit,  not  the  whole  house,  but  a 


execution  of  a  decree  against   Dad  Ali 
his  widows  as  representing  him. 

Fegredo  obtained,  in  the  first  instance, 
lease  for  the   whole    house  fhn»*Akbi 
nissa  alone  on  the  4th  Bhadro   1269. 
was  admittedlv  before  the   attachment 
sale    in   satisfaction   of    the    decree 
which   the  plaintiff  purchased.     He  all< 
that,  on  the  i2ih  Aughran  1269,  he  oblaii 
from   the   olher    widow    Nujoomoonissa 
confirmation  of  the  above  lease,  which 
firmation   is  also  prior  in  date  to  plaintil 
attachment;   that   in   Assin     1270,  or 
sequent  to  the  plaintiff's  attachment,  Ndj< 
moonissa  executed  a  formal  leas?  to  him 
her   share   in   the    house.     The    dcfendi 
Fegredo,  in  addition  to  denying  the  pl>« 
iff's  title,    pleaded    further  that  he  had 
pended  a  large  sum  of  money  in  repaini 
the  house,  and  that  his  lessors  had  ag'C^^J 
allow  him  2,000  rupees  for  the  repairs  ^t 
interest  at  5  per  cent.,  the  said  sum  10  ° 
recovered  bv  deductions  from  the  rent.    n< 


therefore,   claimed    the   benefit  of  this  aH 

13-anna  share  of  the  house ;  and  that,  if  he    '^J'^^'^'l  '',  ""^"^T  ^^^  ^^^^"^^"*  '^  ^^^^ 

did  not  quit,  he  would  be  charged  with  rent  !  ^'  ^'^  '^  '^"  P^"'"^'^' 

at   the  rate  of   loc  rupees  per  mensem  for        ^"  ^^®  ^^^^^  instance  and   before  ln«  ^ 
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mand,   the  Principal  Sudder  Ameen  found 
that  the  property  was  not   wuqf.  anil  ?a^'^ 
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L"  decree  to  the  plaintiff  at  40  rupees  per 
IKnsem.  The  Judge  held  that  ihe  lease  by 
UcburooDtssa  was  bond  fide,  but  that  the 
"^  jed  ratification  by  Nujoomoonissa  by  let- 
prior  to  attachment  had  not  been  proved, 
objected  to  the  leiter,  first,  that  it  was 
)j:  secondly,  because  Fegredo  had  not 
20* on  oath  to  the  circumstances  under 
:h  the  letter  was  given  to  him. 

'he  Judge  held  that  the  plamtiflf  was  not 

*  by  the  lease  of  Nujoomoonissa.     He, 

rever,  was  of  opinion  that  Fegredo  was 

dcd  to  a  fair  suna  for  repairs  done,  as 

repairs  were  requisite.     The  case  was 

idcd  by  him  for  further  investigation, 

the  extent  and  amount  of  repairs  done. 

:ree  was  given   to  the  plaintiff  at  the 

oi  100  rupees  per  mensem  for  the  10- 

share  from  date  of  notice  to  quit,  sub- 

to  a  deduction  of  what  might,  on  en- 

i^,  be  found  due  on  account  of  repairs. 

lb  parties  appealed,  and  this  Court  re- 

kd  the  case  directing  the  Judge  to  try 

following  issues:  1st. — As  to  the  date 
^vbich  Nujoomoonissa  first  confirmed  the 

to  Fegredo. 

K  Court  directed  this  issue  to  be  pro- 
tried  and  decided,  fresh  evidence 
gone  into  for  this  purpose.     It  further 

ted  that  both  Fegredo  and  Nujoomoo- 
sbould  be  examined  strictly  as  to  the 
dale  on  which,  and  circumstances  un- 

^biclv^tte   letter   of   confirmation  was 

ci  Issue.— Whether  the  house  in  dispute 
to  the  hands  of  the  widows  of  Dad  Ali 
jf,  and  was  wuqf  at  the  time  the  lease 
given  to  Fegredo  by  Akburoonissa. 

'4  regard  to  this  issue,  this  Court  re- 
^y  ''that  there  can  be  no  doubt  that 
house  was  treated  by  Dad  Ali  in  his  will 
•«qf,  and  was  left  in  the  proportions  of 
^^nasawl  10  annas  to  his  widows;  that 
"*  Judge  had  adopted  and  acted  upon  the 
ft  to  the  widows,  but  had  not  recognized 
'given  effect  to  so  much  of  the  will  as 
}^^  the  property  as  wuqf:  that  it 
"got be,  as  the  Principal  Sudder  Ameen 
'ybat  the  will  of  Khyrat  Ali  had  been 
glared  by  a  competent  Court  to  be  a 
^^^ry,  and  that  this  house  never  came 
"to  the  hands  of  Dad  Ali  as  wuqf;  but 
Jj^was  matter  for  consideration  whether 
."Jere  was  anything  which  prevented  Dad 
^AU  from  himself  making  the  property 
B  ft2  *"^  leaving  it  as  such  to  his  widows." 
«i  Observes  the  learned  Judge,  the  question 


as  to  this  house  being  in  the  hands  of  the 
widows  as  wuqf  has  been  determined  by 
a  judicial  decision  which  is  conclusive 
against  i/ie  parties  in  this  suit,  of  course 
there  is  an  end  of  the  matter ;  but  it  was  not 
easy  to  discover  whether  there  was  really 
any  binding  decision  on  this  point. 

The  learned  Judge,  in  framing  issue  No.  2, 
observes  further  that  it  is  possible  that  the 
property  in  dispute  may  be  wuqf  of  the 
creation  of  Dad  Ali,  and  directed  that  this 
question  must  be  distinct ty  disposed  of  ;  that 
the  Judge  must  consider  and  stat^^  ivith  pre- 
cision what  particular  decisions,  if  any,  re- 
lating to  the  matter  in  issue  in  this  suit  are 
admissible  as  evidence  and  are  binding  on 
the  partfes. 

The  Judge  was  also  directed  to  find  whe- 
ther the  endowment  was  bond  fide  or  merely 
nominal,  for,  if  the  latter,  it  would  not  be  valid 
wuqf  as  against  the  plaintiff. 

3rd  Issue. — What  is  a  fair  and  reasonable 
rent  for  the  lo-annas  share  of  the  house  .^ 
In  deciding  this  issue,  the  Judge  was  directed 
to  consider  the  state  of  the -house  when 
Fegredo  entered  upon  the  occupation,  as  also 
the  reasonable  and  necessary  repairs  execut- 
ed by  him  since  his  entry. 

As  regards  the  cross-appeal  of  the  plaint- 
iff, the  learned  Judge,  Macpherson,  remark- 
ed that  it  is  clear  that  the  liability  of  the 
plaintiff  to  the  deduction  claimed  for  repairs 
depends  entirely  on  the  date  of  the  agreement 
to  allow  such  repairs  entered  into  by  the 
widows  ;  if  it  was  entered  into  before  the  at- 
tachment, it  is  binding  on  the  plaintiff  exactly 
in  the  same  degree  as  the  lease ;  if  after  the 
attachment  it  cannot  in  any  way  bind  the 
plaintiff. 

After  remand,  the  case  was  re-tried  by 
the  Subordinate  Judge,  Baboo  Russick  Lall 
Bose,  who  dismissed  the  plaintiff's  suit  with 
costs.  The  Subordinate  Judge  held  that 
the  property  was  wuqf,  for,  observes  the 
Subordinate  Judge,  it  is  clear  that  Dad  Ali 
alone  had  any  title  in  the  property,  which 
would  not  have  been  the  case  if  the  proper- 
ty was  not  endowed.  He  further  held  that 
there  was  nothing  in  the  former  decision  to 
show  that  the  act  of  Dad  Ali  in  making  the 
wuqf  was  invalid ;  and  with  reference  to 
the  bondfide  character  of  the  endowment,  he 
found  that,  from  the  evidence  of  some  of  the 
witnesses  produced  by  the  plaintiff,  it  might 
be  gathered  that,  during  the  lifetime  of  both 
Khyrat  Ali  and  Dad  Ali,  the  property  was 
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used  as  wuqf  in  iheir  family,  and  the  pur- 
poses for  whicii  the  endowment  was  made 
were  carried  out. 

The  Subordinate  Judge  refers  to  the  deed 
of  exchange  dated  the  14th  Bysack  1265, 
and  to  the  will  of  Dad  Ali  dated  22nd  Bysack 
of  the  same  year.  This  will,  he  observes, 
is  registered,  and  was  executed  and  acted 
upon  long  before  the  attachment  and  auction- 
purchase  of  the  plaintiff,  and  that,  at  the 
time  this  deed  was  executed,  there  was  no 
necessity  for  preparing  it  fraudulently :  hence 
it  cannot  be  said  that  the  act  of  making 
the  property  wuqf  was  invalid,  or  that 
it  was  not  really  made  wuqf.  Further, 
that  a  decree  of  the  late  Sudder  Court  in 
September  1861  shows  that  Dad  ^li  ap- 
pointed his  two  wives  Mutawullees,  and  that 
an  objection  thereto  raised  by  the  co-sharers 
was  rejected  and  a  certificate  granted  to  the 
widows  according  to  the  terms  of  the  will  of 
Dad  Ali.  The  Subordinate  Judge  ends  his 
judgment  by  remarking  '*  that,  as  the  plea 
•'  ot  the  wuqf  character  of  the  property 
was  established  and  supported  by  the 
evidence,  it  was  needless  to  adjudicate 
upon  the  other  issues  framed  bv  the  High 
*'  Court." 

The  plaintiff  then  appealed,  and  the  Judge, 
Mr.  A.  E.  Russell,  on  the  main  question 
of  wuqf  or  no  wuqf,  remarks  that  '•  the 
previous  liiigation  to  be  found  in  decisions 
Nos.  7  and  8  had  disposed  of  the  question 
'*  of  endowment  in  as  far  as  the  endowment 
by  Khyrat  Ali  is  concerned,  as  the  plaintiff 
in  one  of  those  suits,  who  is  one  of  the 
present  defendant's  lessor,  sued  to  set 
aside  an  auction-sale  on  the  ground  of  the 
property  sold  by  the  same  being  portion 
of  an  endowment,  her  claim  was  dismissed  ; 
and  seeing  that  these  lessors  at  that  time 
declared  that  they  held  under  the  will  of 
Dad  Ali,  and  did  not  prove  in  these  cases 
that  any  endowment  was  created  by  that 
will,  1  very  much  doubt  whether  their 
lessee  (Fegredo)  is  now  entitled  to  raise 
that  question."  The  Judge,  however,  in 
order,  as  he  says,  to  carry  out  the  directions 
ot  this   Court,    states   that   •*  he   has   given 


of  endowment,  because,  though  he  decl 
himself  to  be  a  MutawuUee,  he   was 
/ado  proprietor  of  the  property.'* 

With  reference  to  the  issue  as  to  the 
of  the  letter  of  confirmation  by  Nuj 
nissa  of  the  lease  to  defendant,  the  J 
observes  that  "  he  considers  that  ^Jic 
"  has  most  glaringly  shirked  from  answci 
"  any  direct  question  regarding  it,  while 
"  is  able  to  spe^k  to  any  other  of  the  nni 
^^ous  points  on  which  she  was  exami 
"  further  that,  beyond  the  admission  by 
"lady  that  the  letter  bore  her  seaL  she 
"  not  attested  it." 

With  reference  to  the  evidence  of  Fe 
the  Judge  observes  that  Fegredo  failed 
fix   in   any    intelligible  way   the   period 
which    the    letter    was    given.     For 
reasons,   the    Judge    was    of    opinion 
Nujoomoonissa  "  has  purposely  shirked 
question  as  to  the  time  at  which  the 
was  written.'' 

In  the  matter  of  the  notice  to  the  d 
ant  Fegredo  to  quit  the  house  unless 
agreed  to  pay  the  enhanced  rate  of 
demanded,  the  Judge  was  of  opinion  " 
''  he  was  not  justified  in  award mg  the 
"  demanded  in  the  notice  from  date  of 
"  notice  or  even  from  the  date  of 
the  defendant  will  be  liable,  says  the  J 
••  to  pay  rent  according  to  the  rate  w 
''  the  Court  deems  to  be  equitable  from 
"  date  of  the  judge's  decree.'***^*, 

In  the  matter  of  the  claim  made  by 
defendant  for  repairs  and  re-constructi 
the  Judge  was  of  opinion  that  *'  they  c 
''  be  binding  upon  the  plaintiff,  for  the 
'*  sent  of  the  defendant's  lessor,  nami 
*'  Nujoomoonissa,  to  the  bill  for  repair, 
'*  amounting  to  Rupees  2,000,  was  given 
"  the  date  of  attachment ;'  further,  as 
defendant  has  been  in  possession  of 
house  for  a  number  of  years  at  a  low  r 
the  Judge  did  not  think  *'  that  it  is  nowiwi 
**  sary  to  allow  the  defendant  to  claim 
**  lower  rent  in  future  on  the  plea  of 
"  expense  he  has  been  put  to  in  the 
"  struction  of  rooms  and  the  repairs  of 
"  house,  especially  as  the  amount  expea 


this  matter  attention  also,"  and  having  read    "  is    excessively    badly    established, 
the  will  and  deed  of  exchange,  he  is  of  opinion    Judge  found  that  a  fair  and  equitable 
that  these  documents  are  not  of  such  a  nature    was  Rupees  100  per  mensem  ;  but  "as 


as  to  create  any  endowment.  The  Judge 
proceeds  to  ob.serve  that  **  the  testator,  /.  e.y 
Dad  Ali,  holding  as  a  MutawuUee,  could  not 
do  otherwise  than  hand  down  the  property 
to  other  trustees  ,*  but  when  it  is  proved 
that  Dad  Ali  did  not  hold  by  a  valid  deed 


'  suit  was  one  for  arrears  of  rent  of  a  ho« 
"  and    not  for  a  settlement  of  the  rate 
"  which  it  can  be  held  in  future,"  the  ]m 
w-ould  not  pass  any  opinion  '*  as  to  the 
"  which  the  defendant  will  be  liable  to 
"  hereafter  on   account    of  the    10  anni 
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hire  of  ihe  property^"  The  Judge  decrees 
^rent  at  the  exiting  rate,  i.  e.,  40  rupees 
^  mensem  up  to  the  date  of  suit.  Each 
to  pay  his  own  costs  of  the  appea). 
this  decision  both  parties  caiue  up 
to  this  Court. 

tal^e  the  question  of  wuqf  first,  for  if 
iroperty  is  wuqf,  it  will  be  unnecessary 
isider  the  other  questions  raised  by  the 
id-order,  inasmuch  as,  if  the  property 

i;c  was  endowed  by  Dad  Ali,  and  as 
devolved  to  his  widows  as  trustees,  it 

not  be  sold  in  satisfaction  of  a  claim 
bt  Dad  Ali,  and  consequently  no  title 

>ed  to  the  plaintiff  as  against  Fegredo, 
of  the  widows,  by  the  purchase  of 

uiff  in  execution. 

disposing  of  this  issue,  we  have  to  con- 
is  the  Judge  was  directed  to  consider 

order  of  remand,  the  effect  of  the 

IS  litigation    with    reference    to    this 

stly,  for,  as  observed   by  the.  learned 

remanding  the  case,  *'  it  is  matter 
consideration  whether  there  was  any- 
ig  which  prevented  Dad  Ali  from  him- 

making  the  property  wuqf,  and 
iog  it  as  such    to  his   widows."     Of 

if  the  question  as  to  the  properly  in 

had  been  determined  by  any  ju«1icial 

IS  which  arc  conclusive  and  binding 
the  parties  to  this  suit,  there  is,  as 
fed  by  the  remanding  Judges,  **  an  end 

matti 


it  previous  litigation     referred    to   has 
submitted    to    our   consideration.     It 
Is  of  two  decisions,   Nos.     7  and   8. 

*  t 

•n  the  first  place,  the  parties  to  the 

W  suit  were  not  parties   to   the   suits 

7  and  8.    The  suit  No.  7  was  a  claim 

"^by  Akburoonissa,  one  of  the  widows  of 

^H,  against  Sulto  Buttee  Dossee  and 

win  the  summary  department.     Akbur- 

*"  8  leasp  has  been  found  to  be  valid  as 

ihe  plaintiff  in  the  present  suit. 

^0.  7.  the  then  Principal  Sudder 
Mr.  J.  Keily,  held  that,  although 
Dnissa  w^s  not  a  parly  10  the  pre- 
liligation  with  respect  to  the  endow- 
oy  Khyrat  Ali  which  had  been  found 
W  proved,  yet,  as  she  was  the  wife  of 
All.  she  was  bound  by  the  decision 
«ng  that  the  endowment  by  Khyrat  Ali 
^J^ot  proved. 

>•  0.— In  ijjijj  Q.^Q  i\^Q  other  widow 
l^oonissa  was  the  claimant;  Sutto  But- 
J)d  others  were  the  opposite  parties. 
^"^«  proceeding  neither  ihe  plaintiff  in 


this  suit  nor  the  defendant  Kegredo  was  a 
party.  Nujoomoonissa  stated  in  that  case 
ihat  her  husband  Dad  Ali  had  endowed  the 
property  now  in  dispute  after  an  exchange 
with  another  property.  The  same  Principal 
Sudder  Ameen,  Mr.  J.  Reily,  relied  upon  his 
decision  in  No.  7,  and  rejected  the  claim 
of  Nujoomoonissa.  In  neither  of  these  pro- 
ceedings can  we  6nd  ihat  the  quesiion  of 
whether  Dad  Ali  himself  endowed  the  pro- 
perty in  dispute  and  left  it  as  such  to  his 
widows  was  decided.  How  the  widow  of 
Dad  Ali  was  bound  by  any  decision  adverse 
to  a  claim  set  up  by  Khyrat  Ali,  simply 
because  she  is  the  widow  of  his  grandson 
Dad  Ali,  it  is  not  easy  to  understand.  We 
can,  thei!;efore,  have  no  hesitation  in  saying 
that  there  have  been  no  decisions  by  at^y 
competent  Courts  which,  on  the  question  of 
whether  the  property  was  endowed  by  Dad 
Ali  or  not,  are  binding  upon  the  parties  to 
the  present  suit ;  and  we  concur  with  the 
first  Court  in  holding  that  the  former  deci- 
sions did  not  dispose  of  the  above  question. 
There  is  evidence  which  was  believed  by  the 
first  Court,  and  which  is  not  rejected  or  even 
touched  upon  by  the  Judge — that  the  profits 
of  the  endowed  property  were  devoted  to  the 
purposes  for  which  the  endowment  was  creat- 
ed, and  there  is  the  very  important  fact 
noticed  by  the  first  Court,  but  wholly  lost 
sight  of  by  the  Judge,  that  if  this  property 
had  not  been  endowed,  the  two  widows  of 
Dad  Ali  would,  under  the  Mahomedan  Law, 
have  inherited  equally,  and  not  have  succeed- 
ed as  trustees  to  the  properly  in  the  propor- 
tion of  10  annas  and  6  annas  respectively. 

We,  therefore,  concur  with  the  first  Court 
in  holding  that  this  property  was  endowed 
by  Dad  Ali,  and  as  wuqf  came  into  the 
hands  of  his  widows  as  Mutawullces.  Here 
we  might  well  stop,  but  wiih  reference  to 
the  letter  of  confirmation  by  Nujoomoonissa, 
we  think  that  the  Judge  is  clearly  wrong. 
Nujoomoonissa  was  examined  by  commission, 
and  she  was  not  cross-examined  as  to  the 
precise  date  on  which  the  letter  was  written. 
The  letter  bears  date  prior  to  the  attachment. 
Nujoomoonissa  deposes  as  to  ihe  circumstan- 
ces under  which  the  letter  was  written ;  and 
being  unable  10  read  and  write,  she  attested 
the  letter  by  saying  that  the  seal  affixed  to 
it  was  her  seal,  and  that  the  letter  was  writ- 
ten with  her  consent. 

The  Judge  is  also  wrong  in  sa}ing  that 
the  defendant  Fegredo  does  not  in  any  "  in- 
telligible way  fix  the  period  atf  which  the 
letter  was  written,*'  for  we  find  that  Fegredo 
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does  distincily  state  the  dale  of  the  letter, 
and  when  and  under  what  circumstances  it 
was  written.  The  letter  being  in  confirma- 
tion of  the  previous  lease  by  Akburoonissa 
for  the  whole  house,  which  has  been  found 
to  be  valid,  and  that  lease  and  the  letter  con- 
lirming  it  by  Nujoomoonissa  being  of  date 
prior  to  plaintiff's  attachment,  plaintiff  would 
be  bound  by  both  leases. 

Having  found,  however,  that  the  property 
was  wmif  created  by  Dad  Ali,  and  that  his 
widows  took  the  same  as  trustees  of  the 
endowment,  and  there  being  evidence  not 
discredited  or  commented  upon  by  the  Judge, 
that  the  endowment  was  bond  fide  and  the 
profits  appropriated  according  to  the  terms 
of  the  trust,  w^e  dismiss  the  plaintjff' s  suit, 
and  decree  this  appeal  with  costs  of  both 
Courts  payable  by  the  plaintiff,  special  re- 
s])0ndent. 

The  cross-appeal  of  the  plaintiff  in  the 
matter  of  the  rate  of  rent  is  dismissed  with 
costs. 


The  23rd  January  1871. 

Present  ; 

The  Honble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Section  347,  Act  VIII.,  1859— Default— Re- 
admission. 

Shomaed  Ali  Sowdagur,  Petitioner, 

versus 

I'.uboof  Khan  Chowdhry,  Opposite  Party. 

Baboo  Bhugohuity  Churn  G/iose  for 
Pctiiioner. 

Baboo  Debendro  Narain  Base  for  ( )pposite 

Partv. 

An  appeal  havinsf  been  struck  off  for  default,  appli- 
cation was  made  for  re-admission  under  Section  347, 
Ad  VIII.  of  i«5y  ;  but  the  Jud^^c  refused  the  applica- 
tion, because  the  appellant  had  not  conformed  to  a  rule 
which  he  had  passed  that  two  pleaders  should  be  en- 
1,'ajjed  in  every  appeal. 

Hki.d  that  the  ]udge  was  bound  to  see  whether  the 
reasons  set  forth  for  re-admission  of  the  appeal  were 
satisfactory  or  not. 

Mookerjee,  J.—In  this  case  it  appears  that 
the  petitioner  was  the  appellant  in  a  certain 
appeal  before  the  Judge  of  Chittagong.  The 
appeal  was  called  for  hearing.  But  neither 
the  appellant  nor  his  vakeel  being  present, 
the  appeal  was  struck  off.  Subsequently  the 
applicant  applied  to  the  Court  under  Sec- 
tion 347,  Ad  VIII.  of   1859,  for  re-admis- 


I  sion  of  the  appeal,  setting  forth  the  reasons 
which  prevented  him  from  appearing  when 
the  appeal  was  called  on  for  hearing. 

The  Judge  disposes  of  this  application  bv 
saying  that,  inasmuch  as  he  had  passed  a 
rule  that  two  pleaders  should  be  engaged  in 
every  appeal,  and  the  rule  of  his  Court  j^ 
the  same  as  that  existing  in  the  High  Couri, 
he  would  not  re-admit  the  appeal. 

We  think  that  the  Judge  was  bound  lo  sec 
whether  the  reasons  set  forth  in  the  applica- 
tion for  the  re-admission  of  the  appeal  were 
satisfactory  or  not.  This  he  has  not  done. 
We  send  the  case  back  to  the  Judge  lo  act 
under  the  provisions  of  Section  347,  and  to 
consider  whether  a  good  ground  has  been 
shown  for  the  re-admission  of  the  appeal. 


The  24th  January  1871. 

Preseftt : 

The  Honble  H.  V.  Bayley  and  Dwarkanaih 

Milter,  Judges, 

Wrongs-doer — Fraud — Civil  Courts — Jurisdic- 
tion — Possession— Title. 

Case  No.  1193  of  1870. 

Special  Appeal  from  a  decision  parsed  hv 
the  Subordinate  Judge  0/  Bhaugulport, 
dated  the  22nd  March  18/O,  affirming  a 
decision  of  the  Moonsiff  of^J^^hra,  dated 
the  2jrd  July  i86g. 

Ram  Sahoy  Singh  (one  of  the  DefendaniM. 

Appellant, 

versus 
Kooldeep  Singh  (Plaintiff),  Respondent. 

Baboos  Romesh  Chunder  Milter  and  Nil 
Madhub  Sein  for  Appellant. 

No  one  for  Respondant. 

A  wron^-docr  who  has  forcibly  taken  posse&sion  *»t 
another  man's  property  is  not  entitled  to  withhoM 
it  from  its  lawful  owner  on  the  ground  of  a  fraud  which 
has  in  no  way  affected  his  own  status  or  position. 

Civil  Courts  have  no  power  to  interfere  wilh  the 
vested  rights  of  parties  merely  by  way  of  penalty,  on- 
less  they  are  authorized  to  do  so  by  positive  '-  '  latt>e 
enactment. 

Adverse  possession  for  more  than  u  yt^ 
sufficient  to  create  a  title. 


it*»H 


re  15 


Mitter,  J. — I  am  of  opinion  tu 
no  ground  for  this  special  appeal 

The  plea  of  bond-fide  purcha^_  hoot 
notice  is  not  available  to  the  appi^'""**  who 
is  merely  the  purchaser  of  the   r  title* 
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and  interests  of  Gondee  Singh  at  a  sale  in  '  legal  owner,  but  a  purchaser  for  value 
execution  of  decree,  nor  does  it  appear  that  wholly  innocent  of  the  fraud,  though  he 
this  objection  was  ever  urged  or  attempted  1  might  have  come  to  the  knowledge  of 
to  be  proved  in  either  of  the  Courts  below.        it  at  the  time  of  his  purchase.      The    appcl- 

Thc  second  objection  appears  eqnallv  un-  1  ^^"^    '^   clearly   a   trespasser,  and   I   do  not 
g^^jj^^  '  I  see    any   reason    whatever    why   we   should 

allow    him    to   take   shelter   under   a    fraud 


which  was  jointly  committed  by  his  pre- 
decessor in  title  and  .the  vendors  of  the 
plaintiff  against  persons  whose  interests  are 


(jranlirtg  that  the  vendors  of  the  plaintiff 
had  made  the  benamee  for  the  purpose  of 
depriving  their  creditors,  the  position  of  the 

apfieilani  would  still  remain  the  same,  name-    no^'waV  involved  i^n^'lhis  litigation. 

Iv,  that  of  a  mere  trespasser.     1  have  already        r    J      u 

expressed  my  opinion  on  this  point,  or  rather  1      ^^  has  been  said  that  no  one  ought  to  be 

on  a  point  cognate  to  it.  in  the  case  reported  I  P^''"^'^^^^  /o    take    advantage    of    his    own 

in  page    136  of   the    12th    Volume   of   the  !  ([^"^  ?r  of  that  of  \\\s  predecessor  in  title. 

Weekly  Reporter,  and  1  still  adhere  to  that  ^  ^"^  '''"^\  »s  the  advantage  which  the  plaint- 

Qpinion.  '"  '^  endeavourmg  to  take  in  this  case,  and 

^.     '    .     .  J     u.  jt  c  .1  i  against  whom?     All  that  the  plaintiff  asks 

The  suit  IS  undoubtedly  one  of  a  civil  !  ^^^  is  that  the  appellant  should  be  compelled 
nature,  and  there  is  no  express  law  or  en-  ^^  j^.^  ^  property  which  is  lawfully  his, 
aclmcnt  that  1  am  aware  of  to  bar  its  cog-  ;  ^nd  from  which  he  has  been  forcibly  dis- 
nizancc.  I  he  Civil  Court  is,  therefore,  i  possessed  bv  the  appellant  without  the  sem- 
bound  to  entertain  it  under  the  express  pro-  bi^^^^e  of  a' title.  Surelv,  there  is  nothing 
mionsofSeclioni,  AaVllI  ofi859;  and  |  .^treasonable  or  unfair 'in  such  a  prayer 
if  this  is  once  conceded,  the  only  (luesiion  we  j,,hatever  fraud  the  vendors  of  the  plaintiff 
have  to  try  is,  whether  the  plaintiff  or  the  ;  ^..^ht  have  committed  against  other  parties 
appellant  is  the  lawful  owner  of  the  property  :  ,,.ho  cannot  be  possibly  prejudiced  by  the 
m  dispute.  regult  ^f  j^jg  gyj^      ()„   jj^g  contrary,   it  is 

But  the  answer  to  this  question  seems  to  1  the  appellant  who  is  seeking  to  take  advan- 
be  perfectly  plain.  The  right  of  property  I  tage  of  that  fraud,  after  having  completely 
was  vested  in  the  vendors  of  the  plaintiff,  ■  failed  to  justify  the  wrongful  act  of  dis- 
noiwithstanding  the  fraudulent  nature  of  the  I  possession  which  has  been  brought  home  to 
benamee ;  for  a  mere  benameedar  has  no  right  him  by  the  plaintiff.  The  objection  that 
of  any  kinj^^jkatever,  there  being  no  dis-  .  the  plaintiff  is  trying  to  get  rid  of  a  deed 
linciion  between  legal  and  equitable  titles  in  executed  by  his  vendors  is  one  more  of  form 
this  country.  ;  than  of  substance ;  nor  does  it  appear  that 

....       .  J.      .        .  .         .      that  objection  can  fairly   arise  in  this  case. 

Why  then  are  we  to  dismiss  this  suit^  jhere  are  no  such  things  as  deeds,  strictly 
merely  because  the  vendors  of  the  plaintiff  :  ^^  ^^Hed,  in  this  country,  and  the  relief 
had  been  guilty  of  a  fraud  agamst  their  ,,sked  for  bv  the  plaintiff  can  be  granted  to 
creditors  The  appellant  has  nothing  what-  him  without  the  reversal  or  cancellation  of 
ever  to  do  with  those  creditors,  nor  is  the  ^^^.  ^^^^  ihat  1  am  aware  of. 
person  through    whom    he    derives  his  title 

wholly  innocent  of  the  fraud  upon  which  he  It  has  been  further  argued  that  the  sup- 
wishes  to  rel^.  What  principle  of  justice  or  i  pression  of  fraud  is  indispensibly  necessary 
equity  can  he  cite  to  support  the  contention  for  the  protection  of  society,  and  that  the 
that  a  mere  \vrong-doer  like  himself,  who  has  ends  of  public  policy  require  the  dismissal 
forcibly  taken  possession  of  another  man's  1  of  such  suits  for  the  sake  of  example.  But 
properly,  is  entitled  to  withhold  that  pro-  |  the  Civil  Courts  have  no  power  to  interfere 
peny  from  its  lawful  owner  upon  the  ground  i  with  the  vested  rights  of  parties  merely  by 
of  a  fraud  which  has  no  way  affected  his  ,  way  of  penalty,  unless  they  are  authorized 
own  status  or  position,  and  which  was  per-  j  to  do  so  by  some  positive  legislative  enact- 
petrated  against  persons  to  whom  he  is  an  '  ment.  No  considerations  of  public  policy 
tttter  stranger,  and  who  would  be  placed  in  1  can  justify  such  a  course,  more  specially 
t  much  better  position  by  the  success  of  ■  when  the  Legislature  has  vested  the  Crimi- 
this  SI  it  than*  by  its  dismissal,  if  their  claims  nal  Courts  with  full  and  ample  jurisdiction 
arc  St  "  alive  I  As  between  the  plaintiff*  and  in  the  matter.  Suppose,  for  instance,  that  a 
the  a  ^  rllant,  there  can  be  no  doubt  what-  \  just  claim  is  foolishly  attempted  to  be  sup- 
ever    '       law  and  justice  are  both  on  the    ported   by  a   mass  of  perjury   aUd   forgery. 

ie  I      ^-   former,   for  he   is  not  only  the    The  suppression  of  perjury  and   forgery  is 
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does  distinctly  state  the  date  of  the  letter, 
and  when  and  under  what  circumstances  it 
was  written.  The  letter  being  in  contirma- 
tion  of  the  previous  lease  by  Akburoonissa 
for  the  whole  house,  which  has  been  found 
to  be  valid,  and  that  lease  and  the  letter  con- 
lirming  it  by  Nujoomoonissa  being  of  date 
prior  10  plaintiff's  attachment,  plaintiff  would 
be  bound  by  both  leases. 

Having  found,  however,  that  the  property 
was  wuqf  created  by  Dad  Ali,  and  that  his 
widows  took  the  same  as  trustees  of  the 
endowment,  and  there  being  evidence  not 
discredited  or  commented  upon  by  the  Judge, 
that  the  endowment  was  bond  fide  and  the 
profits  appropriated  according  to  the  terms 
of  the  trust,  we  dismiss  the  plainijff's  suit, 
and  decree  this  appeal  with  costs  of  both 
Courts  payable  by  the  plaintiff,  special  re- 
spondent. 

The  cross-appeal  of  the  plaintiff  in  the 
matter  of  -the  rate  of  rent  is  dismissed  with 
costs. 


The  23rd  January  1871. 

Present : 

The  Honble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  yudges. 

Section  347,  Act  VI II.,  1859— Default— Re- 
admission. 

Shomaed  Ali  Sowdagur,  Petitioner, 

versus 

J'.usoof  Khan  Chowdhry,  Opposite  Party. 

Baboo  Bhugohutty  Churn  Ghose  for 
Pctiiioner. 

Baboo  Debendro  Narain  Bose  for  ( )pposite 

Partv. 

An  appeal  havinjj  been  struck  off  for  default,  appli- 
cation was  made  for  re-admission  under  Section  347, 
Act  VIII.  of  if<5()  ;  but  the  judge  refused  the  applica- 
tion, because  the  appellant  had  not  conformed  to  a  rule 
which  he  had  passed  that  two  pleaders  should  be  cn- 
s^aged  in  every  appeal. 

Hkld  that  the  Judge  was  bound  to  see  whether  the 
reasons  set  forth  for  re-admission  of  the  appeal  were 
satisfactory  or  not. 

Mookerjee,  J, — In  this  case  it  appears  that 
the  petitioner  was  the  appellant  in  a  certain 
appeal  before  the  Judge  of  Chittagong.  The 
appeal  was  called  for  hearing.  But  neither 
the  appellant  nor  his  vakeel  being  present, 
the  appeal  was  struck  off.  Subsequently  the 
applicant  supplied  to  the  Court  under  Sec- 
lion  347,  Ad  VIII.  of   1859,  for  re-admis- 


sion of  the  appeal,  setting  forth  the  reason< 
which  prevented  him  from  appearing  wbea 
the  appeal  was  called  on  for  hearing. 

The  Judge  disposes  of  this  application  by 
saying  that,  inasmuch  as  he  had  passed  a 
rule  that  two  pleaders  should  be  engaged  in 
every  appeal,  and  the  rule  of  his  Court  i< 
the  same  as  that  existing  in  the  High  Court, 
he  would  not  re-admit  the  appeal. 

We  think  that  the  Judge  was  bound  to  see 
whether  the  reasons  set  forth  in  the  applica- 
tion for  the  re-admission  of  the  appeal  were 
satisfaciorv  or  not.  This  he  has  not  done. 
We  send  the  case  back  to  the  Judge  to  act 
under  the  provisions  of  Section  347,  and  lo 
consider  whether  a  good  ground  has  been 
shown  for  the  re-admission  of  the  appeal. 


The  24th  January  1871. 

Present  : 

The  Hon'blc  H.  V.  Bayley  and  Dwarkanaiii 

Milter,  Judges, 

Wrong-doer— Fraud— Civil  Courts— Jurisdic- 
tion— Possession — Title. 

Case  No.  1193  of  1870. 

Special  Appeal  from  a  decision  passed  k 
the  Subordinate  Judge  0/  Bhaugulporr 
dated  the  22nd  March  iSyo,  affirming  a 
decision  of  the  Moonsiff  oji^^hra,  daid 
the  2jrd  July  i86g. 

Ram  Sahoy  Singh  (one  of  the  Defendant^^ 

Appellant, 

versus 
Kooldeep  Singh  (Plaintiff),  Respondent. 

Baboos  Romesh  Chunder  Miiler  and  AV/ 
Madhub  Sein  for  Appellant. 

No  one  for  Respondont. 

A  wrong"-doer  who  has  forcibly  taken  possession 
another  man's  property    is  not  entitled  to   withhu| 
it  from  its  lawful  owner  on  the  {ground  of  a  fraud  whi< 
has  in  no  way  affected  his  own  status  or  position. 

Civil  Courts  have  no  power  to  interfere  wth  t 
vested  rights  of  parties  merely  by  way  of  penalty,  u 
less  they  are  authorized  to  do  so  by  posit'""  '-- slatr 

enactment. 

Advirse  po^^e.s5ion  for  more  than  u  yi 
sufficient  to  create  a  title. 

Mitter,  J. — I  AM  of  opinion  v 
no  ground  for  this  special  appeal 

The  plea  of  bond-fide  purchase 
notice  is  not  available  to  the  apn* 
is  merely  the  purchaser  of  the 
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and  interests  of  Gondee  Singh  at  a  sale  in 
execuiion  of  decree,  nor  does  it  appear  that 
this  objection  was  ever  urged  or  attempted 
to  be  proved  in  either  of  the  Courts  below. 

The  second  objection  appears  equally  un- 
sound. 

( J  ranting  that  the  vendors  oE  the  plaintiff 
bad  made  the  benamee  for  the  purpose  of 
depriving  their  creditors,  the  position  of  the 
ap^ietlani  would  still  remain  the  same,  name- 
ly, that  of  a  mere  trespasser.  I  have  already 
expressed  my  opinion  on  this  point,  or  rather 
on  a  point  cognate  to  it.  in  the  case  reported 
in  page  136  of  the  12th  Volume  of  the 
Weekly  Reporter,  and  1  still  adhere  to  that 
opinion. 

The  suit  is  undoubtedly  one  of  a  civil 
nature,  and  there  is  no  express  law  or  en- 
actment that  1  am  aware  of  to  bar  its  cd'g- 
nizaacc.  The  Civil  Court  is,  therefore, 
bound  to  entertain  it  under  the  express  pro- 
visions of  Section  i.  Aft  VI 11.  of  1859  ;  and 
if  this  is  once  conceded,  the  only  question  we 
have  10  try  is,  whether  the  plaintiff  or  the 
appellant  is  the  lawful  owner  ot  the  property 
in  dispute. 

Bat  the  answer  to  this  question  seems  to 
be  perfectly  plain.  The  right  of  property 
was  vested  in  the  vendors  of  the  plaintiff, 
notwithstanding  the  fraudulent  nature  of  the 
benamee ;  for  a  mere  benameedar  has  no  right 
of  any  kin^J^^atever,  there  being  no  dis- 
tinction between  legal  and  equitable  titles  in 
this  country. 

Whv  then  are  we  to  dismiss  this  suit, 
merely  because  the  vendors  of  the  plaintiff 
had  been  guilty  of  a  fraud  against  their 
creditors.  The  appellant  has  nothing  what- 
ever to  do  with  those  creditors,  nor  is  the 
person  through  whom  he  derives  his  title 
wholly  innocent  of  the  fraud  upon  which  he 
wishes  to  rel^.  What  principle  of  justice  or 
equity  can  he  cite  to  support  the  contention 
that  a  mere  vvrong-doer  like  himself,  who  has 
forcibly  taken  possession  of  another  man's 
properly,    is   entitled   to  withhold   that  pro 


I>eni 
of  a 


ti  its  lawful  owner  upon  the  ground 

id   which  has  no  way  affected   his 

us  or  position,  and  which  was  per- 

1  against  persons  to  whom  he  is  an 

iger,  and  who  would  be  placed  in 

better   position    by  the   success  of 

'ban' by  its  dismissal,  if  iheir  claims 

ilive  I  As  between  the  plaintiff  and 

'•Hant,  there  can  be  no  doubt  what- 

'iw  and  justice  are  both  on  the 

former,   for  he  is  not  only  the 


legal  owner,  but  a  purchaser  for  value 
wholly  innocent  of  the  fraud,  though  he 
might  have  come  to  the  knowledge  of 
it  at  the  time  of  his  purchase.  The  appel- 
lant is  clearly  a  trespasser,  and  I  do  not 
see  any  reason  whatever  why  we  should 
allow  him  to  take  shelter  under  a  fraud 
which  was  jointly  committed  by  his  pre- 
decessor in  title  and  .the  vendors  of  the 
plaintiff  against  persons  whose  interests  are 
no  way  involved  in  this  litigation. 

It  has  been  said  that  no  one  ought  to  be 
permitted  to  take  advantage  of  his  own 
fraud  or  of  that  of  tiis  predecessor  in  title. 
But  what  is  the  advantage  which  the  plaint- 
iff is  endeavouring  to  take  in  this  case,  and 
against  whom  l!  All  that  the  plaintiff  asks 
for  is  that  the  appellant  should  be  compelled 
to  give  up  a  property  which  is  lawfully  his, 
and  from  which  he  has  been  forcibly  dis- 
possessed by  the  appellant  without  the  sem- 
blance of  a  title.  Surely,  there  is  nothing 
unreasonable  or  unfair  in  such  a  prayer, 
whatever  fraud  the  vendors  of  the  plaintiff 
might  have  committed  against  other  parties 
who  cannot  be  possibly  prejudiced  by  the 
result  of  this  suit.  (3n  the  contrary,  it  is 
the  appellant  who  is  seeking  to  take  advan- 
tage of  that  fraud,  after  having  completely 
failed  to  justify  the  wrongful  act  of  dis- 
possession which  has  been  brought  home  to 
him  by  the  plaintiff.  The  objection  that 
the  plaintiff  is  trying  to  get  rid  of  a  deed 
executed  by  his  vendors  is  one  more  of  form 
than  of  substance ;  nor  does  it  appear  that 
that  objection  can  fairly  arise  in  this  case. 
There  are  no  such  things  as  deeds,  strictly 
so  called,  in  this  country,  and  the  relief 
asked  for  by  the  plaintiff  can  be  granted  to 
him  without  the  reversal  or  cancellation  of 
any  deed  that  1  am  aware  of. 

It  has  been  further  argued  that  the  sup- 
pression of  fraud  is  indispensibly  necessary 
for  the  protection  of  society,  and  that  the 
ends  of  public  policy  require  the  dismissal 
of  such  suits  for  the  sake  of  example.  But 
the  Civil  Courts  have  no  power  to  interfere 
with  the  vested  rights  of  parties  merely  by 
way  of  penally,  unless  they  are  authorized 
to  do  so  by  some  positive  legislative  enact- 
ment. No  considerations  of  public  policy 
can  justify  such  a  course,  more  specially 
when  the  Legislature  has  vested  the  Crimi- 
nal Courts  with  full  and  ample  jurisdiction 
in  the  matter.  Suppose,  for  instance,  that  a 
just  claim  is  foolishly  attempted  to  be  sup- 
ported by  a  mass  of  perjury  artd  forgery. 
The  suppression  of  perjury  and  forgery  is 
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does  distinctly  state  the  date  of  the  letter, 
and  when  and  under  what  circumstances  it 
was  written.  The  letter  being  in  confirma- 
tion of  the  previous  lease  by  Akburoonissa 
for  the  whole  house,  which  has  been  found 
to  be  valid,  and  that  lease  and  the  letter  con- 
firming it  by  Nujoomoonissa  being  of  date 
prior  to  plaintiff's  attachment,  plaintiff  would 
be  bound  by  both  leases. 

Having  found,  however,  that  the  property 
was  wuqf  created  by  Dad  Ali,  and  that  his 
widows  took  the  same  as  trustees  of  the 
endowment,  and  there  being  evidence  not 
discredited  or  commented  upon  by  the  Judge, 
that  the  endowment  was  bond  fide  and  the 
profits  appropriated  according  to  the  terms 
of  the  trust,  we  dismiss  the  plaintiff's  suit, 
and  decree  this  appeal  with  costs  of  both 
Courts  payable  by  the  plaintiff,  special  re- 
spondent. 

The  cross-appeal  of  the  plaintiff  in  the 
matter  of  -the  rate  of  rent  is  dismissed  with 
costs. 


sion  of  the  appeal,  setting  forth  the 
which  prevented  him  from  appearing 
the  appeal  was  called  on  for  hearing. 

The  Judge  disposes  of  this  applicatic 
saying  that,  inasmuch  as  he   had  ps 
rule  that  two  pleaders  should  be  enga^ 
every  appeal,  and  the  rule  of  his^Coi 
the  same  as  that  existing  in  the  High  "^ 
he  would  not  re- admit  the  appeal. 

We  think  that  the  Judge  was  bound 
whether  the  reasons  set  forth  in  the  a| 
tion  for  the  re-admission  of  the  appeal 
satisfactory  or  not.  This  he  has  not 
We  send  the  case  back  to  the  Judge 
under  the  provisions  of  Section  347, 
consider  whether  a  good  ground  has 
shown  for  the  re-admission  of  the  appej 


The  23rd  January  1871. 

Present : 

The  Uonble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Section  347.  Act  VHI.,  1859— Default- Re- 
admission. 

Shomaed  Ali  Sowdagur,  Peiiiioner, 

versus 

I'^usoof  Khan  Chowdhry,  Opposite  Party. 

Baboo  Bhugobutiy  Churn  Ghose  for 
Pctiiioner. 

Baboo  Debendro  Narain  Bose  for  ( )pposite 

Parly. 

An  appeal  havinjj  been  struck  of!  for  default,  appli- 
cation was  made  for  re-admission  under  Section  347, 
\t\  VIII.  of  if<59  ;  but  the  Judjre  refused  the  applica- 
tion, because  the  appellant  had  not  conformed  to  a  rule 
which  he  had  passed  that  two  pleaders  should  be  en- 
ifaged  in  every  appeal. 

Held  that  the  ludj^e  was  bound  to  see  whether  the 
reasons  set  forth'  for  re-admission  of  the  appeal  were 
satisfactory  or  not. 

Mookerjee,  J.— In  this  case  it  appears  that 
the  petitioner  was  the  appellant  in  a  certain 
appeal  before  the  Judge  of  Chittagong.  The 
appeal  was  called  for  hearing.  But  neither 
the  appellant  nor  his  vakeel  being  present, 
the  appeal  was  struck  off.  Subsequently  the 
applicant  applied  to  the  Court  under  Sec- 
tion 347,  Ad  VIII.  of   1859,  for  re-admis- 


The  24th  January  1871. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Dwarb 

Milter,  Judges, 

Wrong-doer— Fraud — Civil  Courts— Jnrii 
tion — Possession — Title. 

Case  No.  1193  of  1870. 

Special   Appeal  from  a   decision  ptisi 
the  Subordinate  Judge  0/  Bhaugui 
dated  the  22nd  March    iS/O,  aprn 
decision  of  the  Moonsiff  ty^^^hra, 
the  2jrd  July  i86g. 

Ram  Sahoy  Singh  (one  of  the  Defends 

Appellant^ 

•versus 
Kooldeep  Singh  (Plaintiff).  Responda 

Baboos  Romesh  Chunder  Miller  and 
Madhub  Sein  iot  Appellant. 

No  one  for  Respondant. 

A  wrong- doer  who  has  forcibly  taken  posscssw 
another  man's  property  is  not  entitled  to  will 
it  from  its  lawful  owner  on  the  jf round  of  afra«<J" 
has  in  no  way  affected  his  own  status  or  position. 

Civil  Courts  have  no  power  to  interfere  njJtk 
vested  rights  of  parties  merely  by  way  of  P^f"J^ 
less  they  are  authorized  to  do  so  by  positive  lc?w« 
enactment. 

Adverse  posse>5ion  for  more  than  12  years  Uon 
sufficient  to  create  a  title. 

Mitter,  J.—l  am  of  opinion  that  there 
no  ground  for  this  special  appeal. 

The  plea  of  bond-fide  purchaser  will 
notice  is  not  available  to  the  appellant,  5 
is  merely  the  purchaser  of  the  rigbi,  til 
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i  interests  of  Gondee   Singh  at  a  sale  in 
oiioQ  of  decree,  nor  does  it  appear  that . 
objection  was  ever   urged  or  ailempted  ; 
proved  io  either  of  the  Courts  below. 

second  objection  appears  equal iv  un-  i 
id.  '  I 

LnliAg  that  the  vendors  of  the  plaintiff 

made  the  benamee  for  the  purpose  of 

ing  iheir  creditors,  the  position  of  the 

llani  would  still  remain  the  same,  name- 

«  of  a  mere  trespasser.     I  have  already 

i^essed  my  opinion  on  this  point,  or  rather  \ 

.point  cognate  to  it,  in  the  case  reported 

ige  136  of  the    12th    Volume   of   the 

Reporter,  and  I  still  adhere  to  that 

suit  is  undoubtedlv  one    of   a   civil 
e,  and  there  is  no  express  law  or  en- 
Ent  ihat  1  am  aware  of  to  bar  its  cog- 
The   Civil    Court    is,    therefore, 
to  eniertain  it  under  the  express  pro- 
of Section  i,   Aft  VIII.  of  1859  ;  and 
is  once  conceded,  the  only  question  we 
to  try  is,  whether  the  plaintiff  or  the 
llani  is  the  lawful  owner  ot  the  property 
mte. 

the  answer  to  this  question  seems  to 

irfectiy  plain.     The  right   of   property 

ywted  in  the  vendors  of  the  plaintiff, 

landing  the  fraudulent  nature  of  the 

;ioramere  benameedar  has  no  right 

*y  kin^jiiatever,  there  being  no  dis- 

)n  between  legal  and  equitable  titles  in 

LCOuntrv. 

m 

^y  then  are  we   to   dismiss   this   suit, 

because  the  vendors  of  the  plaintiff 

been  guilty   of   a   fraud   against   their 

rs.    The  appellant  has  nothing  what- 

to  do  with  those  creditors,  nor   is  the 

through  whom    he    derives  his  title 

innocent  of  the  fraud  upon  which  he 

to  relj;.    What  principle  of  justice  or 

can  he  ciie  to  support  the  contention 

mere  »vrong-doer  like  himself,  who  has 

iy  taken  possession  of  another  man's 

ty,  is  entitled   to  withhold  that  pro- 

'^m  its  lawful  owner  upon  the  ground 

fraud  which  has  no  way  affected   his 

*^U8  or  position,  and  which  was  per- 

"^  against  persons  to  whom  he  is  an 

«ranger,  and  who  would  be  placed  in 

•nch  belter  position    by  the  success  of 

wit  than' by  its  dismissal,  if  iheir  claims 

5^11  alive!  As  between  the  plaintiff  and 

appellant,  there  can  be  no  doubt  what- 

that  law  and  justice  are  both  on  the 

f'^  the  former,  for  he  is  not  only  the 


legal  owner,  but  a  purchaser  for  value 
wholly  innocent  of  the  fraud,  though  he 
might  have  come  to  the  knowledge  of 
it  at  the  time  of  his  purchase.  The  appel- 
lant is  clearly  a  trespasser,  and  I  do  not 
sec  any  reason  whatever  why  we  should 
allow  him  to  take  shelter  under  a  fraud 
which  was  jointly  committed  by  his  pre- 
decessor in  title  and  .the  vendors  of  the 
plaintiff  against  persons  whose  interests  are 
no  way  involved  in  this  litigation. 

It  has  been  said  that  no  one  ought  to  be 
permitted  to  take  advantage  of  his  own 
fraud  or  of  that  of  \i\%  predecessor  in  title. 
But  what  is  the  advantage  which  the  plaint- 
iff is  endeavouring  to  take  in  this  case,  and 
against  whom  }  All  that  the  plaintiff  asks 
for  is  that  the  appellant  should  be  compelled 
to  give  up  a  property  which  is  lawfully  his, 
and  from  which  he  has  been  forcibly  dis- 
possessed by  the  appellant  without  the  sem- 
blance of  a  title.  Surely,  there  is  nothins: 
unreasonable  or  unfair  in  such  a  prayer, 
whatever  fraud  the  vendors  of  the  plaintiff 
might  have  committed  against  other  parlies 
who  cannot  be  possibly  prejudiced  by  the 
result  of  this  suit.  On  the  contrary,  it  is 
the  appellant  who  is  seeking  to  take  advan- 
tage of  that  fraud,  after  having  completely 
failed  to  justify  the  wrongful  act  of  dis- 
possession which  has  been  brought  home  to 
him  by  the  plaintiff.  The  objection  that 
the  plaintiff  is  trying  to  get  rid  of  a  deed 
executed  by  his  vendors  is  one  more  of  form 
than  of  substance ;  nor  does  it  appear  that 
that  objection  can  fairly  arise  in  this  case. 
There  are  no  such  things  as  deeds,  strictly 
so  called,  in  this  country,  and  the  relief 
asked  for  by  the  plaintiff'  can  be  granted  to 
him  without  the  reversal  or  cancellation  of 
any  deed  that  1  am  avvare  of. 

It  has  been  f.urther  argued  that  the  sup- 
pression of  fraud  is  indispensibly  necessary 
for  the  protection  of  society,  and  that  the 
ends  of  public  policy  require  the  dismissal 
of  such  suits  for  the  sake  of  example.  But 
the  Civil  Courts  have  no  power  to  interfere 
with  the  vested  rights  of  parties  merely  by 
way  of  penalty,  unless  they  are  authorized 
to  do  so  by  some  positive  legislative  enact- 
ment. No  considerations  of  public  policy 
can  justify  such  a  course,  more  specially 
when  the  Legislature  has  vested  the  Crimi- 
nal Courts  with  full  and  ample  jurisdiction 
in  the  matter.  Suppose,  for  instance,  that  a 
just  claim  is  foolishly  attempted  to  be  sup- 
ported by  a  mass  of  perjury  artd  forgery. 
The  suppression  of  perjury  and  forgery  is 
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just  as  much  necessary  for  the  proleciion 
of  society  as  that  of  fraud.  But  the  Privy 
Council  have  held  that  the  Civil  Court  has 
no  power  to  repudiate  the  civil  rights  of 
parties,  merely  because  they  have  tried  to 
support  them  by  perjury  and  forgery  ;  and  1 
do  not  see  any  reason  whatever  why  the 
same  principle  should  not  be  extended  to  a 
case  of  fraud  like  the  present. 

But  there  is  another  ground  also  upon 
which  I  would  dismiss  this  special  appeal. 
Both  the  Lower  Courts  have  concurrently 
tound  that  the  vendors  of  the  plaintiff  were 
in  possession  from  the  date  of  their  purchase 
down  to  that  of  their  dispossession  by  the 
appellant,  that  is  to  say,  for  a  period  ot  more 
than  12  years.  Adverse  possession 'for  such 
a  length  of  time  is  by  itself  sufficient  to 
create  a  title,  according  to  the  ruling  of  the 
Privy  Council  in  the  case  of  Gunga  Gobind 
Mundul,*  and  the  plaintiff  is,  therefore, 
entitled  to  recover  the  property  irrespective 
of  any  question  of  fraud  or  benamee. 

For  the  above  reasons,  I  would  dismiss 
this  special  appeal  with  costs. 

Bay  ley,  J, — I  concur  in  dismissing  this 
special  appeal.  There  is  the  fact  found  that 
plaintiff's  vendors  had  possession  under  an 
adverse  title  for  more  than  12  years,  and 
such  possession  gives  title  in  such  a  case  as 
this. 


The  24th  January  1871. 

Present : 

The  Ilon'ble  L.  S.  Jackson  and  W.  Ainslie, 

Judges. 

M  ahomedan  widow— Dower — Possession. 

Case  No.  1389  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Jud^e  of  Gya,  dated  the 
2yth  April  i8yo,  affirming  a  decision 
of  the  Subordinate  Judge  of  that  Dis- 
trict, dated  the  28th  September  iSyo, 

Knreem  Buksh  Khan  and  others  (Plaintiffs), 

Appellants, 

versus 

Mussamut  Doolhin  Khoord  and  others 
(Defendants),  respondents. 

Moomhee Mahomed  Vusoofiox  Appellants. 


*  7  W.  R.,  P.  C,  p.  21. 


Mr.  R,  E.  Twidale  and  Baboo  Bi 
Sein  Singh  for  Respondents. 

In  a  suit  against  a  Mahomedan   widow  by 
band's  heir  to  recover  possession  of  property 
her  in  virtue  of  a  claim  fur  dower,  should  prouC 
cible  dispossession  fail  and  no  other  ori^n  of 
ant's  possession  be  alleged,  a  Court  would  beji 
in  finding,  as  a  matter  of  inference,  that  the  m 
had  got  into  possession  on  the  ground  allegiMby 
with  the  consent  of  the  other  heirs. 

Jacksouy  J. — This  was  a  suit  agaii 
Mahomedan  widow  to  recover  possesaj 
certain   immoveable   property,    the 
claiming  to  be  the   heir  of  that  ladys' 
ceased  husband  and  of  the  infant  d; 
of  that  husband  also  deceased.     The 
sets   forth   that  the    plaintiff    had   b( 
possession  of  the  property  in  question,] 
had   been   dispossessed   by  the  act  of' 
widow,  who  wrongfully  gave   the  shai 
question  in  lease  to  a  different  party. 

The  defendant,  the  widow,  averred'] 
she   was   in  possession  of  this  proj 
virtue  of  a  claim  on  the  estate  of  her 
band  for  dower  which  was  then  unsaiisi 

The   Courts    below  have  both  held 
plaintiff,    although   entitled    as    heir, 
not  recover  possession  of  the  property 
the  hands  of  the  widow,  inasmuch 
was  entitled  to  hold  it  in  virtue  of  herl 
on  account  of  her  dower. 

Several  cases  have  been  cited  in  arj 
upon  this  special  appeal,  one  of  them 
VIII.  Weekly  Reporter,  paffe  5,  which 
a  decision  of  Mr.  Justice  N^OTwwn  and' 
Justice  Seion-Karr,  and  the  others  from] 
Weekly    Reporter,  page  212,  Xill.  Wr 
Reporter,  page   49,  and  XIV.  Weekly 
porter,  page  239.     In  the  first  of  these 
the  view  of  the  Mahomedan  Law  which  I 
been  adopted  by  the  Lower  Courts  is 
broadly  stated.     In  the  other  cases,  bowc 
the  Judges  appear  to  have  taken  a  sonM 
different   view,   and   to   have    restricted 
right  of  a   Mahomedan  widow  to  bold 
way  of  lien  to  cases  in  whteh  there  has  h 
a  contract  enabling  her  to  do  so,  an^* 
cases  where  she  had  got  into  possession 
the  consent  of  the  heirs. 

Now,  in  this  case,  the  facts  are— that 
husband  of  the  defendant  died  about  '^  y{ 
before  the  commencement  of  the  suit, 
plaintiff  alleged  forcible  dispossession, 
the  proof  of  that  forcible  dispossession  fail 
and  no  other  origin  of  the  defendant  sF 
session  has  been  suggested  by  plainnff. 
cept   that   forcible   possession  the  proof 
which   failed.     That  being  so,  I  ihinW 
Court?  below  would  have  been  j«s"^^^ 
finding,  as  a  matter  of  inference,  that  W 
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tadantbad,  in  fact.  4^0^  into  possession  of 
roperfr'  as  '  widow,  wiiTi  tKe  consent 
SCr  heirs  of  ,the_  husbanil,  in  satis- 
oTTier  claim  of  dower. 

fact  of  dower    has    been   admitted 

rat,  and,   indeed^    it    appears    tliat 

X  counsel,  on   questions  being  put 

I,  did  also  admit  the  amount  of  dower 

Ued  bj  defendant.     This  latter  admis- 

howcvcr,  which  is  now  repudiated,  ap- 

to  be  immaterial.     When  the  plaintiff 

fit  to  bring  a  suit  against  the  defend- 

lor  an  account  of   her  husband's  estate, 

she  bolds  in   lieu  of   her  claim   for 

wiib  interest,  that  will  be  the  proper 

fio  determine  what  the  dower  really  was, 

)v  matters  stand  between  the  widow 

[tbe  heirs.    At  present,  all  that  can  be 

lined  is,  whether  the  plaintiff  is  en- 

(0  recover   possession   of  the    estate 

the  hands  of  the  widow  when  the  claim 

kwer  remains  unsatisfied. 

>pears  to  me  that,  under  the  circum- 

of  the  case,  we  ought  to  hold  that 

idows  possession  was  referable  to  her 

f>r dower;  and  that,  as  that  claim  has 

ibtedly,  under   the  Mahomedan   Law, 

mce  over  the  claim  of  the  heirs,  the 

shoold  not  be  allowed  to  succeed  in  this 

juui  turn  her  out  of  possession  without 

inghcr  claim. 

being  so,  I  think  the  suit  ought  to 
been  ^Mfissed  ;  and,  therefore,  that 
>p€ai  ought  to  be  dismissed  with  costs. 

f^'^ 7~-I  concur. 


The  24ih  January  1871. 
Present : 

IHon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges, 

Onvs  probandi. 

Cases  Xos.  1810  and  181 1  of  1870. 

'ip peals  from    a  decision  passed  by 

J^dge  0/  Bhaugulpore,  dated  the  ist 

K  7^70,  affirming  a   decision    of  the 

yjinate    Judge     of     that     District, 

'the  2f^th  March  i86g, 

^•T.  (jnraet  and  others  (Defendants), 
Appellants, 

versus 

I  Kishcn  Soonduree  Dossee  (Plaintiff), 
Respondent, 
Vol  XV. 


1  Mr.  R,  E.  Tiridafe  and  Baboo  Nil  Madhub 

Sein  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondent. 

In  the  suit  for  the  removal  of  certain  outlets  made  by 
defendant  in  an  aqueduct,  on  the  ground  that  plaintiff 
,  was  entitled  to  the  exclusive  use  of  the  water  of  the 
aqueduct,  where  the  defence  set  up  was  that  the  portion 
of  the  aqueduct  to  which  the  dispute  related  was  where 
water  flowed  through  the  lands  of  the  defendant's  ze- 
mindary : 

Held  that  it  was  for  plaintiff  to  make  good  the  title 
he  alleged. 

Mitter,   J, — These   special   appeals    are 
.  admitted  to  be  governed  by  one  and  the  same 
decision  here. 

This  suit  was  instituted  by  the  plaintiff  for 
the    removal    of   three    sing  has    or    outlets 

I  made  by  the  defendant  in  a  certain  aqueduct 
called  the  Rajdar,  upon  the  ground  that  she 
was    entitled   to  the   exclusive   tise   of    the 

'  waters  of  that  aqueduct. 

The  defence  set  up  was  that  the  portion 
of  the  aqueduct  in  which  the  disputed 
singhas  have  been  constructed  is  where 
water  flows  through  the  lands  of  the  de- 
fendant's zemindary,  and  that  the  plaintiff 
has  no  right  to  the  exclusive  use  of  the 
water  thereof. 

Both  the  Lower  Courts  gave  a  decree  to 
;  the  plaintiff  upon  the  ground  that  the  de- 
fendant had  failed  to  prove  that  the  singhas 
in  question  were  ancient  constructions,  as 
,  alleged  by  him  in  his  written  statement ; 
and  that  the  plaintiff's  title  to  the  CKclusive 
use  of  the  waters  of  the  Rajdar  had  been 
established  in  the  case  reported  in  page 
218  of  the  Sudder  Dewanny  Decisions  for 
1856. 

We  are  of  opinion  that  the  mode  in  which 
the  Lower  Courts  have  dealt  with  this  case 
,  is  erroneous  in  law. 

The  defendant  was  not  a  party  to  the 
above  case  of  1856,  and  it  is,  therefore,  clear 
that  the  decision  passed  in  that  case  cannot 
be  used  as  evidence  against  him. 

Besides,  it  is  manifest  that  that  decision 
I  related  to  a  branch  of  the  Rajdar  distinct 
from  the  one  now  in  dispute.  Both  the 
branches  may  be  called  by  one  and  the  same 
name ;  but  this  circumstance  is  by  no  means 
sufficient  to  render  a  decision  passed  with 
reference  to  one  of  them  necessarily  appli- 
cable to  the  other. 

Moreover,  the  said   decision    was   passed 

upon   the   ground   that  the    branch   of  the 

i  Rajdar  then  in  dispute  flowed  through  lands 
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belonging  to  the  plaintiff's  zemindary  ;  and 
the  learned  Judges  were,  therefore,  quite 
justified  in  holding  that  it  was  upon  the 
defendant  to  show  by  what  right  he  claimed 
to  use  the  waters  of  an  aqueduct  constructed 
by  the  plaintiff  upon*  her  own  land  and  at 
her  own  expense.  The  defendant  in  the 
present  case  has  been  throughout  contending 
that  the  land  through  which  the  disputed 
branch  flows  does  not  belong  to  the  plaintiff, 
and  it  was,  therefore,  for  the  plaintiff  to  show 
that  she  was  entitled  to  use  it  exclusively 
for  her  own  purposes. 

The  case  is,  therefore,  remanded  to  the 
Lower  Appellate  Court  for  the  determination 
of  the  question  how  and  upon  what  title 
the  plaintiff  has  proved  his  claim  to  an  ex- 
clusive right  to  the  use  of  the  waters  of  the 
disputed  portion  of  the  Rajdar.  The  costs 
of  this  appeal  and  of  the  Lower  Courts  will 
abide  the  ultimate  result. 


The  27th  January  1871. 
Present  : 

The  Hon*ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Rig^hts— Prescription— Issues. 

Case  No.  1327  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  2^'Pergunnahs,  dated  the 
26th  May  iS^Oj  reversing  a  decision  of 
the  Sadder  Moonsiff  of  that  District, 
dated  the  28th  December  j86g, 

Bhoobun  Mohun  Mundul  and  another 
(Defendants),  Appellants, 

■  versus 
Rash  Beharee  Paul  (Plaintiff),  Respondent, 

Baboos  Sreenath  Doss  and  Hem  Chunder 
Banerjee  for  Appellants. 

Baboo  Romesh  Chunder  Mitter  for 
Respondent. 

In  a  suit  fcr  the  removal  of  a  pucca  building^  recently 
erected  by  defendant  upon  land  lyinjr  between  the  pre- 
mises of  the  two  parties  to  the  dispute,  where  plaintiff's 
claim  to  use  the  land  had  been  put  upon  his  title  as 
owner  : 

Hkld  that,  havinjr  failed  to  make  out  the  case  ori- 
jrinally  set  forth  in  the  plaint,  plaintiff  had  no  ri?ht  to 
fall  back  upon  a  title  by  prescription. 

Held  that  plaintiflf's  claim  must  stand  or  fall  upon 
the  ftrengfth  of  his  own  right,  not  upon  any  such  finding 
as  that  deffendant  was  not  entitled  to  the  exclusive 
use  of  the  land. 


Mitter,  J, — The  dispute  in  this  caj 

lates  to  a  small   piece  of  land   lyin^ 

tween  the  premises  of  the  t^^  contei 
parties. 

The  defendant    has    recently    c« 
pucca  building  upon  this  land,  and  thej 
iff  seeks  to  have  that  building  d^ou 
upon  three  distinct  grounds,  namely, 
that  a  portion  of  the  land  upon  whicH] 
building  has  been  erected  is  his  ova 
perty ;  secondly,  that  he  has  a  pres( 
right  to  use  the  remainder  as  a  pi 
and,  thirdly,  that  the  erection  of  the  bi 
has  deprived  him  of  the  use  of  light j 
air  in  his  own  house. 

The  Moonsiff,  who  tried  this  case 
first  instance,  after  holding  a  local  ii 
gation  in  person,  and  going  carefully  tbi 
the  evidence  on   the  record,   came 
conclusion  that  the  action  was  wiihof 
valid  foundation  whatever      He  foai 
the  plaintiff  had  completely  failed  to 
that  he  was  entitled  to  any  portion 
i  land   in   dispute,   that  the  alleged 
way  did  not  exist,  and  that  the  mei 
•  struction   of  one   out  of    several   0; 
I  in  the  plaintiff's  kitchen  could  not 
him,  in  the  absence  of  all  proof  of 
right,  to  have  the  defendant's  building] 
down. 

This  decision  has  been  reversed 
Judge  on   appeal,  and  the  present 
appeal  has  been  accordingly-  ^ referred 
by  the  defendant. 

We  are  of  opinion  that  the  decision 
Lower  Appellate  Court  is  erroneous 
just.     After  giving  a  short  abstract 
Moonsiff 's  decision,  the  learned  Judge j 
to  say  :  "  The  erection  of  this  new  bo^ 
'*  has  deprived   the   plaintiff  necessar* 
"  air  and  light,   and  has  subjected  * 
"  other    inconvenience,    as,   for  instai 
"  diminishing  his  facilities  of  repairing 
"  wall ;  and  if  the  defendant*has  infir 
"  on   the  plaintiff's  right,  whether  of 
"  ment  or  otherwise,  the  plaintiff  has  a 
"  of  action,  and  he  may  claim  to  ei 
"  the  right    which    he    previously  ^ 
"  opening   doors  and   windows  on  tbc^ 
"  side  of  his  house  into  the  lane,  if  ' 
"  lane  existed."     This  is  all  that  the  l< 
Judge  has  said  upon  the  plaintiff's  p« 
the  case,  and  we  are  clearly  of  opinion  if 
is  altogether  insufficient  to  meet  the  real 
ments  of  the  suit.    The  onus  of  pro^f^ 
clearly  upon  the  plaintiff,  and  it  was,  there 
for  him  to  make  out,  not  merely  thai  h« 
been  subjected  to  some  inconvenience  by| 
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^on  of  the  baiiding,  but  that  he  has 
Igi]  right  to  have  that  building  demo- 
bd. 

JTidi  reference  to   the  alleged    obstruc- 

^of  light  and  air,  which  has  been  so  much 

upon  by  the  learned  Judge,  we  have 

to*remark  that  the  plaintiff  has  given 

ridence  of  any  kind  whatever  to  prove 

'he  is  entlded  to  have  that  obstruction 
1.  It  is  true  that  the  erection  of  the 
ig  has  deprived  him  of  the  use  of  one 
several  openings  in  his  kitchen ;  but 
not  been  able  to  adduce  a  panicle  of 
oral  or  documentary,  to  establish  that 
entitled  to  the   unobstructed   use  of 

fapcning,  eiiher  by   grant  or  by  pre- 

lothcr  inconvenience  relied  upon  by  the 
Jodge  is  the  diminution  of  the  plaint- 
wiiiiies  of  repairing  his  wall."     On 
int,  also,  the  learned  Judge  seems  to 
[Ulen  into  a  very  serious  error.     The 
np  by  the  plaintifl  was  that  a  portion 
disputed  land  was  his  own  property, 
he  had  reserved  it  specially  for  the 
of  enabling  himself  to  repair  his  wall 
necessary.    The   Moonsif!  dismissed 
tion  of  the  claim,  as  we  have  already 
Eved,  upon  the  ground  that  the  plaintiff 
■^n  no  evidence  of  any  kind  whatever 
>it\t.    This  is  not  disputed.    On  the 
itjj^tfidmitted   before  us  by  the 
sr  for  the  plaintiff  that  his  client  did 
fer  any  appeal  to  the  learned  Judge 
that  poriion  of  the  Moonsiff's  decision, 
tben,  it  may  be  asked,  is  the  plaintiff 
!the  defendant's  building  pulled  down, 
|f^  because  '*  his   facilities   of  repairing 
"have  been  diminished,"  as  the  learned 
ttfs?    If  the  disputed  land  does  not 
to  him,  he  has  no  right  to  use  that 
the  purpose  of  repairing  his  wall, 
been  argued  that  there  is  evidence 
record  to  show  that  the  plaintiff  had 
|w  disputed  land  once  or  twice  for  such 
»e.  and  that  the  Judge  ought  to  be 
^pon  to  state  his  opinion  as  to  whether 
Jl^dence  is  not  sufficient  to  make  out  a 
"y  prescription  in  the  plaintiff's   favor. 
^  of  opinion  that  this  argument  is  of  no 
Ptbaiever.    The  plaintiff's  claim  to  use 
^d  in  question,  for  the  purpose  of  re- 
^  his  Wall,  was  expressly  put  upon  the 
of  his  liile  as  owner,  and  we  do  not 
Ji»l  he  has  any  right  to  fall  back  upon 
"  oy  prescription  after  having  signally 
*.  to  make  out  the  case  originally  set 
'^tncplaint.    The  learned  Judge  speaks 


of  the  plaintiff's  right  "  whether  of  easement 
or  otherwise  ; "  but  he  was  bound,  in  our  opi- 
nion, to  state  specifically  and  precisely  what 
that  right  was.  We  have  gone  through  the 
evidence  on  the  record,  and  we  feel  no  hesi- 
tation in  saying  that  the  plaintiff  has  given 
no  proof  of  right  of  any  kind  whatever. 

The  remaining  part  of  the  Judge's  decision 
merely  goes  to  show  that  the  defendant  is 
not  entitled  to  the  exclusive  use  of  the  land 
in  dispute,  but  that  there  are  other  parties 
(no  way  connected  with  the  plaintiff,  how- 
ever) who  are  also  entitled  to  use  it.  But 
neither  of  these  findings,  if  findings  they 
may  be  called,  can  give  any  right  to  the 
plaintiff  to  have  the  building  demolished,  for 
his  claim  must  stand  or  fall  upon  the  strength 
of  his  own  right,  and  not  upon  the  weakness 
of  the  defendant's. 

For  the  above  reasons,  we  reverse  the  de- 
cision of  the  Lower  Appellate  Court,  and 
restore  that  of  the  Court  of  first  instance 
with  all  the  costs  incurred  by  the  defendant, 
both  in  the  Lower  Appellate  Court  and  in  this 
Court. 


The  27th  January  1871. 

Fresenl : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Loss  of  reputation— Damages. 

Case  No.  1722  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbhoom, 
dated  the  21st  May  iSjOy  affirming  a 
decision  of  the  Moonsiff  of  Amdahara, 
dated  the  nth   February  i8jo, 

Madhub  Chunder  Sircar  (Defendant), 

Appellant, 

versus 

Banee  Madhub  Roy  (Plaintiff),  Respondent. 

Baboo  Umbika  Churn  Bose  for  Appellant. 

Baboo  Khettur  Mohun  Mookerjee  for 
Respondent. 

Where  a  false  charge  led  to  a  party's  beingf  prevented 
going  to  his  house  until  he  had  furnished  bail,  he  was 
held  to  have  suffered  inconvenience  and  loss  of  repu- 
tation, for  which  an  award  of  20  rupees  as  damages 
was  not  unreasonable. 

Glover,  7.— There  is  no  groujid  for  this 
special  appeal.  It  has  been  found  as  a  fact 
that  the  defendant  did  bring  a  false  charge 
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against  the  plaintiff,  and  that,  in  consequence 
of  that  false  charge,  the  plaintiff  was  put  to 
considerable  inconvenience,  and  suffered  loss 
of  reputation,  having  been  held  to  bail  by 
the  criminal  authorities,  and  prevented  from 
going  to  his  house  until  he  had  furnished 
such  bail.  There  can  be  no  question  that 
this  was  productive  of  inconvenience  and 
loss  of  reputation  to  the  plaintiff,  and  the 
award  of  20  rupees  as  damages  was  by  no 
means  an  unreasonable  one  under  the  cir- 
cumstances of  the  case.  We,  therefore, 
dismiss  the  special  appeal  with  costs. 


The  27th  January  1871. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanaih 

Mitter,  Judges. 

Special  Appeal  —  Contract  —  Debt  —  Section  6, 

Act  XI.  of  1865. 

Case  No.  1730  of  1870. 

Special  Appeal  from  a  decision  passed  b}' 
the  Subordinate  Judge  of  Kajshahye, 
'dated  the  24th  June  iS'jo^  affirming  a 
decision  of  the  Moonsiff  of  that  District^ 
dated  the  22nd  March  i8yo. 

Rash  Monee  Debia  (one  of  the  Defendants), 

Appellant^ 

7'ersus 

Rajah  Ram  Sircar  (Plaintiff!,  Respondent, 

Bahoos  Kalee  Mohun  Doss  and  Mohinee 
Mohun  Roy  for  Appellant. 

Baboo  Bhyruh  Chunder  Bancrjee  for 
Respondent. 

A  servant  borrowed  on  account  of  his  master  a  sum 
of  money  which  was  partly  spent  in  satisfaction  of  his 
master's  debt,  and  partly  taken  by  the  latter  and  spent 
for  his  own  private  purposes.  No  re-payment  havings 
been  made  by  the  master,  the  lenders  took  out  a  decree 
ag-ainst  the  servant,  who  thereafter  sued  the  master 
to  recover  the  money. 

Held  that  the  legal  presumption  was  that  the  money 
was  advanced  on  account  of  defendant  on  the  under- 
standings that  it  would  be  repaid ;  and  that  the  action 
was  one  for  debt  within  the  meaninjf  of  Section  6  of 
the  Small  Cause  Court  Act. 

Bayley,  J, — I  am  clearly  of  opinion  that 
no  special  appeal  will  lie  in  this  case. 

The  facts  are  these :  The  plaintiff,  who 
was  a  servant  of  the  defendant,  went  to  some 
mohajun^,  and  borrowed  a  certain  sum  of 
money,  which  was  applied  in  the  following 


manner,  viz,,  a  portion  was  spent  in 
tion  of  the  debt  of  the  defendant,  and 
was  taken  and  spent  for  the  defendant's^ 
private  purposes.  No  re-payment  of- 
money  was  made  by  the  defendant 
plaintiff,  and  a  decree  was  taken  out 
lenders  of  the  money  against  th^  pi 
After  this  decree,  the  plaintiff  bringi] 
suit,  and  asks  for  re-payment  of  the 
which  he  borrowed,  and  spent,  and 
over  for  the  defendant's  purposes.      - 

The  preliminary  objection  taken  bf| 
respondent  to  the   hearing  of   the 
appeal    is    to  the    effect    that    no 
appeal    would    lie,    as    the    suit  is 
debt  under  500  rupees.     On  the  other! 
it    is    contended   "that    there    was  no 
plied  contract  between  ihe  parties;  tl 
cannot  be  shown   when   the    liability 
menced  and  when  it  ceases ;  and  thai, 
fore,  the  transaction  bore  no  such  chs 
as  would   bring  it  within  the  Small 
Court    Act.     A   case   reported    at  Vc 
VII.,  page  377,  Weekly  Reporter,  has 
cited  in  support  of  this  contention. 

The   facts  stated   at  the   commem 
of  this  judgment  are  admitted  on  both 
and  it  seems  to  be  quite  clear  that, 
party  under  such  a  stale   of  facts  zi 
the  re-payment  of  the  money,  he  sues' 
debt  wuhin  the  substantial  meaning  of 
tion  6  of  the  Small  Cause  G«j^Act. 

The  case  cited  is  altogether  a  case 
different  nature.     It  was  a  special 
the  liability  of  co-sharers  in  a  joitH 
vided    revenue-paying    estate    to  pay 
quota  of  Government  revenue,  and  the 
question  there  turned  on  the  position 
co-sharers  and  the  liability  of  the  ests 
account  of  the  non-payment  of  the 
of  Government  revenue.     It  was  there 
that,  in  the  event  of  such  pajiments  I 
co-sharer  and  a  suit  for  coniribuiion 
upon,  the  case  does  not  come  wiihift, 
purview  of  Section  6,  Act  XI.  of  M5\ 
this  case,  however,  there  is  no  such  sj 
ty.     It  is  a  case  for  monev  borrowed  and] 
on  account  of  the  defendant,  and,  it 
be  legally  supposed,  upon  an  understai 
that  the  de'fendant  will  repay  the  rnoi 
the  plaintiff. 

In  this  view,  I  think  the  case  \s 
a  nature  cognizable  by  a  Court  of  Si 
Causes,  and,  as  such,  no  special  appwl 
lie. 

The  appeal  is  dismissed  with  costs- 
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JUiiUr,  J. — I   ihink  this  action  was  one 

debt.     Upon  the  facts  staled  on  the  re- 

rd,  it  appears  that  the  plaintiff  advanced 

certain  sum  of  money  to  the  defendant  for 

panicular  purpose,  and  that  there  was  an 

lerstanding  between  them  that  the  money 

lid  be  repaid  by  the  latter.     The  value 

the%uit   being   below    Rupees    500,    no 

:ial  appeal  lies  to  this  Court  under  the 

irisions   of   Section    27,    Act   XXllI.    of 


The  27th  January  1871. 

Present  : 

Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges, 

»tions — Section  4,  Regulation  XI.  of  1825. 

Case  No.  1738  of  1870. 

\ecial  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Rajshahye,  dated  the 
24lh  June  i8yOy  a  firming  a  decision  of  the 

\Moonsiff  of  Puhna,  dated  the  31st  Decern- 

L  Itr  i86g, 

Gobmd  Mon^e  Debia  (PlainlifT),  Appellant, 

versus 

10  Bandhoo  Shaha  and  others  (Defendants), 

Respondents, 

Soo  Mohinee  Mohun  Roy  for  Appellant. 

Bahoos  Sreenath  Doss  and  Bhugohutty 
Churn  Ghose  for  Respondents. 

, Where  lanos  becoms  annexed  to  a  jote  by  gradual 

m  within  the  meaning  of  Section  4,  Regulation 

of  1^25,  the  jotedar  is  entitled  to  hold  them  on  the 

principle,  and  under  the  same  legal  conditions,  as 

! holds  the  parent  estate. 

MiSier,  J, — The  first  question  which  the 
ver  Courts  had  to  determine  in  this  case 
S»as,  whether  the  lands  in  dispute  had  been 
ji&nexed  to  the  plaintiff's  jote  by  gradual 
gHBcrction,  within  the  meaning  of  Clause  i, 
ISeciion  4,  Regulation  XI.  of  1825.  Both 
'^thc  Lower  Courts,  however,  have  dismissed 
the  suit  on  the  ground  that,  the  Government 
Vmg  the  owner  or  proprietor  of  the  chur, 


the  plaintiff  has  no  right  to  sue  for  the  re- 
versal of  the  settlement  made  by  Govern- 
ment with  the  defendant,  or  for  possession 
of  the  lands  in  question. 

We  are  of  opinion  that  this  judgment  is 
erroneous.  The  Government,  no  doubt,  is 
admitted  on  nil  sides  to  be  the  proprietor  of 
the  lands ;  but  if  the  lands  were  annexed  to 
the  plaintiff's  jote  by  gradual  accretion,  the 
plainlilT  would  be  entitled  to  hold  them  pre- 
cisely on  the  same  principle  and  under  the 
same  legal  conditions  as  he  would  be  entitled 
to  hold  the  parent  estate  to  which  they  have 
accreted.  This  point  has  been  frequently 
ruled  by  the  Court,  and  all  that  we  have 
now  to  say  is  that  the  words  of  Clause  i, 
Section  4,  Regulation  XI.  of  1S25,  are  clear, 
and  cannot  be  overlooked. 

We,  therefore,  remand  the  case  to  the 
first  Court  with  directions  to  make  the  Go- 
vernment a  party  to  the  suit,  and  then  to 
decide  it  on  the  issues  arising  from  the 
pleadings. 

The  costs  of  this  appeal  will  abide  the 
ultimate  result. 


The  27th  January  JS71. 

Present : 

The  Hon'ble  II.  V.  Bayley  and  Dwarkanath 

Milter,  Judges, 

Refusal  to  examine  witnesses  —  Special  appeal. 

Case  No.  1753  of  1870  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the 
nth  June  18'jo,  affirming  a  decision  of 
the  Deputy  Collector  of  Monghyr,  dated 
the  yth  January  iSyo. 

Osman  Singh  and  others  (PlainliiTs). 
Appellants, 

versus 

Chummun  Mahtoon-and  others  ^Defendants), 

Respondents. 
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Mr,  A.  £.  Twidale  for  Appellants. 

Baboo  Motec  Lall  Mookerjee  for 
Respondents. 

Where  any  real  grievance  or  other  just  cause  of  com- 
plaint arises  to  a  plaintiff  from  the  6rst  Court's  refusal 
to  examine  his  witnesses,  his  first  duty  is  to  bring  the 
matter  pVomlnently  to  the  notice  of  the  Lower  Appellate 
Court  in  his  grounds  of  appeal.  Failing  to  do  so,  he 
cannot  be  allowed  to  ur^e  it  as  a  plea  in  special  ap- 
peal. 

^aylV'i  7* — There  is  no  ground  for  this 
special  appeal. 

The  main  objection  is  that,  on  various  oc- 
casions, it  was  brought  to  the  notice  of  the 
first  Court  that  the  witnesses  lor  the  special 
appellant  were  present  in  Court,  and  yet  they 
were  not  examined. 

Now,  looking  to  the  record,  it,  no  doubt, 
appears  that  there  were  most  unreasonable 
adjournments  and  delays  in  the  examination 
of  the  witnesses,  and  this' Court  would  have 
taken  further  notice  of  the  matter  had  the 
jurisdiction  of  the  Deputy  Collector  over 
such  cases  remained;  but  if  there  were  any 
real  grievance  or  any  just  cause  of  complaint, 
or  any  obvious  injustice  caused  to  the  spe- 
cial appellant  by  the  retusal  of  the  Court  to 
examine  his  witnesses,  his  first  duty  would 
have  been  to  bring  the  matter  prominently 
to  the  notice  of  the  Lower  Appellate  Court 
in  his  grounds  of  appeal ;  but  he  totally  neg- 
lected to  do  so,  and  only  after  the  case  was 
decided  against  him  by  the  Lower  Appellate 
Court  on  other  grounds  did  he  take  the 
objection  by  way  of  review,  and  now  urges 
it  before  this  Court  as  a  point  of  special 
appeal.  We  quite  agree  with  the  learned 
Counsel,  Mr.  Twidale,  that  it  is  the  duty  of 
this  Court  to  redress  the  grievances  arising 
to  parties  from  the  neglect  of  the  Courts 
below  in  matters  of  this  kind  ;  but  at  the 
same  time  it  cannot  be  denied  that,  in  this 
particular  case,  if  any  real  grievance  had 
been  caused  to  the  special  appellant  by  the 
omission  of  the  first  Court  to  examine  his 
witnesses,  he  would  and  should  have  first 
urged  it  as  a  preliminary  and  prominent 
point  of  appeal  before  the  Judge,  and  not 
that  point  only  for  a  .special  plea  in  this 
Court  in  the  last  stage  of  the  special  ap- 
peal. 

In  this  vi^,  we  think  this  special  appeal 
must  be  dismissed  with  costs. 


The  30th  January  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarl 

Mitter,  Judges,  ^ 

Witnesses— Notice. 
Case  No.  420  of  1870. 

Miscellaneous  Appeal  from  an  order  fi 
by  the  Subordinate  Judge  of  Bhaugulj 
dated  the  gth  July  1870, 

Mussamut  Mussitee  Khanum  (Claimant] 

Appellant, 

versus 

Mussamut  Hookoom  Bibee  and  another 

< 

(Opposite  Party),  Respondents, 

Moonshee  Mahomed  Yusuf  for  Appellant j 

Baboos  Debendro  Narain  Bose  and  Kali 
Kishen  Sein  for  Respondents. 

After  a  list  of  witnesses  has  been  filed  and  the  /Hi 
ana  paid,  the  Court's  officers,  not  the  applicaot, 
responsible  for  the  service  and  return  of  notice. 

Bayley,  J. — In  this  case,  we  think 
justice  requires  that  the  order  of  the  Sal 
dinate  Judge  must  be  reversed. 

On  the    15th  June    1870,   an  order  wi 
passed  that  the  case  be  taken  up  on  the 
July,  and  that  the  applicant  do,  in  the  xn( 
time,   file  his  issumnuvisee  or  list  of  witj 
nesses. 

On  the  29th  June,  the  applicant  not 
put  in  the  list  of  witnesses,  but  did  also  o^l 
that  day  pay  in  the  tullubana,  and  thus  com- 
pleted all  that  he  was  required  to  do  nn<l*'| 
the  law.  This  gave  a  period  of  10  «l«y 
before  the  day  fixed  for  hearing.  For  il« 
proceedings   that    were    taken    within  ««• 
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lletval  of  10  days,  the  applicant  was  not 
rasibic,   bat    the    Court-officers.      The 
rice  of  notice    and    the   return    thereof 
acts  in  ihe  hands  of  the  Court  and  its 
loers. 

We  tTiink  the  order  of  the  Subordinate 

Ige  mast  be  reversed,  and  the  case  remand- 

^  him  to  hear  the  witnesses  whom  the 

sliant  named  in    his  issumnuvisee,  and 

whose  appearance  he  paid  tullubana,  if 

iaced  within  a    reasonable   time   to  be 

by  the  Lower  Court. 

the  case  is  accordingly  remanded  to  be 
on  its  merits. 


The  30th  January  1871. 

Present : 

lie  Hon'ble  L.   S.  Jackson  and  Dwarka- 
nath  Milter,  Judges, 

InnsdkUoti^Debt— Partnership-accounts. 

Case  No.  669  of  1870. 

tdol  Appeal  from   a  decision  passed  by 

n^    Officiating      Additional     Judge     of 

^^^irgunge,    dated    the     igth    January 

^•^70,  reversing  a   decision   of  the  Moon- 

^If  of  Burrisauly  dated  the  rjth  January 
lS6g, 

Kan^e  Shaba  and  others  (Plaintiffs), 
Appellants, 

versus 

^uulnaih  Shaha  (Defendant),  Respondent. 

Moo  Kalee  Mohun  Doss  for  Appellants. 

oaho  Grija  Sunhur  Mojoomdar  for 
Respondent. 

fljfj'^'^^n^t  had  been  4>laintifF's  servant  in  charge 
T^  *  ^"®P»  °"  '*»«  understanding  that  he  was  to 
'wmimcTUedby  a  small  share  of  the  profits  in  Heu 


of  fixed  wages,  a  suit  to  recover  the  balance  after  deduc- 
tion of  such  remuneration  was  held  to  be  a  suit  on  a 
demand  cognizable  by  a  Small  Cause  Court,  and  not  for 
balance  of  partnership-account. 

Milter,  J. — I  am  of  opinion  that  there  is  no 
special  appeal  in  this  case. 

The  suit  was  brought  for  the  recovery  of 
a  sum  of  money  below  500  rupees,  alleged 
to  have  been  misappropriated  by  the  defend- 
ant whilst  he  was  employed  as  a  gomasta  in 
the  plaintiff's  shop.  Such  a  suit  is  clearly 
cognizable  by  the  Court  of  Small  Causes. 
Whether  the  accounts  between  the  parties 
have  been  adjusted  and  the  balance  struck 
or  not,  it  is  evident  that  those  accounts  can- 
not be  treated  as  partnership-accounts.  The 
defendant  was  employed  as  a  servant,  and 
the  mere  fact  that  he  was  to  receive  a  cer- 
tain portion  of  the  profits  of  the  shop  can- 
not convert  this  suit  into  a  suit  for  balance 
of  partnership-account.  But  if  this  suit 
was  really  cognizable  by  the  Court  of  Small 
Causes,  the  Lower  Courts  had  no  jurisdiction 
to  try  it.  There  is  a  Court  of  Small  Causes 
at  Nulchitee,  and  that  Court  was  fully  com- 
petent to  try  it.  It  is  much  to  be  regretted 
that  the  Judge  of  the  Small  Cause  Court 
of  Nulchitee  had,  on  a  previous  occasion, 
refused  to  entertain  this  claim  upon  the 
ground  that  it  was  a  claim  for  balance  of 
partnership-account.  But  as  the  question 
is  one  of  jurisdiction,  I  feel  myself  bound 
to  set  aside  the  decisions  of  both  the  Lower 
Courts  under  the  powers  vested  in  me  by 
the  15th  Section  of  the  Charter  Act.  I 
would,  therefore,  set  aside  the  decisions 
of  both  the  Lower  Courts;  but  under  the 
circumstances  ^ated  above,  I  would  order 
that  each  party  ought  to  bear  his  own  costs 
in  all  the  Courts. 

Jackson,  J.—l  agree  that  this  was  not  a 
suit  on  a  balance  of  parlnership-account,  al- 
though the  plaintifiF,  misled  by  the  erroneous 
dictum  of  the  Small  Cause  Court,  did  his  best 
to  make  it  so. 

The  defendant  was  plaintiff's  servant  in 
charge  of  his  shop,  and  was  to  be  remuner- 
ated by  a  small  share  of  the  profits  instead 
of  fixed  wages.  What  the  plaintiff  sought 
to  recover  was  the  amount  which  he  found 
ought  to  have  been  in  defendant's  hands 
after  deduction  of  the  amount  coming  to  him 
for  his  remuneration. 

This  was  a  debt  or  demand  really  re- 
coverable in  the  Small  Cause  Court,  and 
the  jurisdiction  of  the  ordinary*Civil  Courts 
was  accordingly  varied. 
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I,  therefore,  concur  in  the  opinion  that  we 
ought  to  set  aside  the  proceedings  in  the 
Courts  below. 

But,  in  my  opinion,  the  plaintiff  will  in 
this  way  suffer  cruel  injustice,  unless  we  go 
further,  and,  under  our  general  power  of 
superintendence,  also  set  aside  the  improper 
order  of  the  Small  Cause  Court  declining 
jurisdiction,  and  require  that  Court  to  re- 
ceive the  plaint  and  dispose  of  the  suit  as 
originally  presented. 

This,  accordingly,  is  the  order  which  1 
propose  to  make. 

MiUer,  /.—I  agree  with  my  learned  col- 
league in  directing  the  Small  Cause  Court  to 
receive  the  plaint. 


The  30lh  January  187 1. 

Pfftsent : 

The  Ilon'ble  G.  Loch  and  Onookool  Chun- 
der  Mookerjee,  Judges, 

Jurisdiction— Section  15,  Charter  Act. 

Kalee  Hur  Doss,  Peiiiioner, 

versus 

Roodressur  Chuckerbutty,  Opposite  Parly. 

Baboo  Nuleei  Chunder  Sein  for  Petitioner. 

Baboo  Huree  Mohun  Chuckerbutly  for 
Opposite  Party. 

Mere  errors  of  law  committed  by  a  Ix)\ver  Appellate 
Court  in  cases  in  which  the  High  Court  has  no  appellate 
jurisdiction  do  not  give  the  latter  Court  power  to  in- 
terfere under  Section  15  of  the  Charter  Act,  its  inter- 
ference being  restricted  to  cases  in  which  the  I^wer 
Court  exercises  a  jurisdiction  which  it  has  not,  or  refuses 
to  exercise  a  jurisdiction  which  it  has. 

Loch,  y.— We  think  that  this  rule  must 
be  discharged  with  costs. 


Objections  have  been  taken  to  the  pi 
ings  of  the  Lower  Courts,  especially  to 
of  the  Subordinate  Judge  ;  first  of  all, 
he  has  exercised  a  jurisdiction  which  is 
vested  in  him  by  law  ;  and  next,  that  he! 
refused    to   exercise    jurisdiction   whea 
ought  to  have  done  so. 

With  regard  to  the  first  point,  it  is 
that  he  has  re-opened  and  tried  a  q\ 
disposed  of  by  the  Judge  and  by  the 
Court  in  execution  of  a  former  deaee 
tained  by  the  opposite  party. 

As  to  the  second  point,  it  is  objected 
he   has  refused  to  exercise  jurisdiciiofl^ 
not  ascertaining  the  amount  of  mesnc- 
fiis  to  which  the  petitioner  before  us 
ders  himself  to  be  entitled. 

A  great  deal  of  confusion  has  entereJi 
to  this  case,  owing  to  the  peculiar  nati 
the  talook  in  question  as  it  was  origfl 
constituted  and  the  shares  into  whid 
was  subsequently  sub-divided,  by  which 
talook  was  divided  into  two  ;  one  part  b" 
ing  a  jumma  ot  24  rupees,  and  the  oth< 
jumma  of  10  rupees,  both  known  as  Dr 
Pershad— Kisto  Pershad. 

With   the  talook  of    10    rupees  we 
nothing  to  do  at  present;   it  is  only 
the  talook  of  2 4  rupees  that  w-ehave to 
and,  keeping  this  in  view,  th^^westion 
fore  us  is  very  simple. 

It  appears  that  the  opposite  party  in 
case   obtained   a   decree  for    10  annas 
8»undahs  of    this   talook    against  llie 
tioner ;  that  he  wanted  to  obtain  posse* 
of  the  whole  of  the  talook,  having  purchr 
16  gundahs  of  it  in  execution  of  a  dc 
for  costs,  so  making  his  share  iii  ani 
and  he  contended  that,  under  that  decree,^ 
was  entitled  to  the  entire  talook. 

The    Lower    Appellate     Court  and 
High  Court  held  that  he  was  only  entj 
to  \\\  annas  of  the  talook  bearing  a  ju* 
of  24  rupees. 

The   petitioner,   who   was  the  dcfcw 
in  that  case,  then  applied  to  recover  po* 
sion  of  4?v   annas   of   the   talook  of  « 
he  alleged  he  had  been  dispossessed  bj 
opposite   party   in  execution  of  ^'^,    j 
and,  as  he  stales,  he  obtained  an  order 
the    jMoonsiff    bearing    date    the   ^^n^. 
January    1869  jmtiing  him   into  po«s^ 
of  that  share.     This  having  been  done 

.h 


h-1 


Cwil 


THI   WEEKLY    RlPOETIR. 


Rubngs, 


91 


It  an  action  to  recover  mesne-profits 
time  during  which  he  was  kept  out 
»sion. 

the  Coorts  below  have  dismissed  this 

and  ibe  Lower  Appellate   Court  in  its 

lent  said  that   the   talook   bearing   a 

ol  24  rupees    is   divided    into  two 

namely,  4f  annas  in  the  possession  of 

Soooduree  and  another  person,  and 

las  which  belonged  to  the  opposite 

in  this  case  under  his  decree  and  by 

i-parchase;   and   therefore   there  was 

ioT  the  petitioner  to  obtain,  and  he 

to  show  that  he  (petitioner)  had  ob- 

possession   under   the  order  of  the 

riff. 

r,  as  the  judgment  of  the  Lower  Ap- 

Coart  in  this  case  merely  declares 

opposite  party  has  a  right  to  1 1  ^ 

I  the  estate   with   a  jumma  of    24 

it  has  said    nothing    contrary    to 

bad  been  said  by  the  High  Court  and 

Judge  when   they  disposed   of  the 

in  the  execution -case. 

may  perhaps  be  some  mistake  with 

to  the  possession  of  the  remaining 

ina&.   The  Judge  may  be  in  error  in 

that  it  was  in  the  possession  of  Tri- 

Soondoree  and   the  other  lady,   and 

told  that  he  is  in  error  on  this  point ; 


Kwn  tf  hisjudgment  is  erroneous,  we 

ayfflatihe  Subordinate  Judge  has 

sd  a  jurisdiction  which  is  not  vested 

by  law.    It  may  be  a  mistake  which 

rectified  by  an  application  to  him  to 

bis  order ;'  but  it  is   not   certainly  a 

;  to  be  brought  before  us,  and  regard- 

'ch  we  should  be  called  upon  to  exer- 

extraordinary    powers    under    the 

I 

^  to  the  other  point,  namely,  that 

irt  beFow  had    refused    to  exercise 

ction,  all  that  it  did  do  was  this;  it 

ihe  plaintiff :  "  You  have   failed  to 

'  your  case ;  and  failing  to  do  so,  you 

gel  a  decree   for  mesne-profits." 

^t  cannot  say  that  the  Court   has 

to  exercise  a  jurisdiction  which  it 

» have  exercised. 

the  above  reasons,  we  think  that  the 
ffiQst  be  discharged  with  costs,  which 
""^ss  at  2  gold  mohurs. 

^^knjet,  7.— 1  agree  in  discharging  the 
»tth  costs.    The  suit  being  for  a  sum 
'^**^  below  500  rupees,  it  is  clear  we 
H  XV. 


have  no  appellate  jurisdiction.  The  peti- 
tioner has  invoked  our  special  power  under 
Section  1 5  of  the  Charter  on  the  grounds 
stated  by  my  learned  colleague.  I  do  not 
think  that  mere  errors  of  law  committed  by 
a  Judge  on  appeal  in  such  cases  give  us 
jurisdiction  under  the  Section  quoted.  I 
am  of  opinipn  that  probably  the  Judge  is 
wrong,  and  has  confounded  the  old  4i  annas 
share  of  Tripoora  Soonduree  with  the  4^ 
annas  in  the  jumma  of  Rupees  34.  If  it  is  so, 
the  remedy  lies  in  an  application  to  him,  and 
not  by  one  in  this  Court.  It  is  only  in  cases 
where  the  Lower  Appellate  Court  has  exer- 
cised jurisdiction  where  it  has  none  by  law, 
or  has  refused  to  exercise  jurisdiction  where 
it  clearly  has,  that  we  can  interfere.  This 
is  not  a  case  of  that  nature.  We  are,  there- 
fore, unable  to  interfere  with  his  decision, 
even  if  it  is  wrong  in  law  or  has  proceeded 
from  a  misconception  of  the  facts  of  the 
case. 


The  30th  January  1871. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanatb 

Mitter,  fudges. 

Special  appeal— Enhancement  of  reiil--BxcMs 

lands. 

Case  No.  1763  of  1870  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Purueah,  dated 
the  23rd  June  i8yo,  affirming  a  decision 
of  the  Assistant  Collector  of  that  District, 
dated  the  22nd  December  i86p. 

Shaikh  Ahmed  Hossein  (PlaintHf), 
Appellant, 

versus 

Mussamut  Bandee  and  others  (Defendants), 

Respondents. 
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Mr,  R.  E,  Twidale  and  Bahoo  Chunder      I  the  other  findings  of  fact  or  of  law 


Madhuh  Ghose  for  Appellant. 

Baboo  Grish  Chunder  Ghos<  for 
Respondents. 

In  a  special  appeal  the  general  affirmation  of  a  judgf- 
inent  can  only  refer  to  the  points  raised  by  the  appel- 
lant, the  rejection  of  the  appeal  not  necessarily 
affirming  the  other  findings  of  fact  or  law  incidentally 
arrived  at  by  the  Lower  Appellate  Court. 

In  a  suit  for  enhancement  of  rent  on  the  ground  that 
-defendant  holds  land  in  excess  of  what  he  pays  rents 
ior*  it  is  plaintiff's  duty  to  show  that  the  lands  in 
question  are  all  included  -within  the  tenure  of  the  de- 
fendant, but  that  the  latter  has  been  paying  rent  for  a 
quantity  less  than  the  area  of  those  lands. 

Bayley^  J. — I  am  of  opinion  that  this  spe- 
cial appeal  must  be  dismissed,  inasmuch 
as  it  is  not  shown  that  there  is  any  error  in 
law  in  the  finding  of  the  Lower  Appellate 
Court  that  ^the  plaintiff  has  entirely  failed 
^'  to  show  what  specific  lands  are  in  excess 
"of  the  defendant's  tenure,  and  what  the 
''rates  and  quantity  are  of  each  kind." 

'  It  is  admitted  that  the  original  tenure 
consisting  of  23  beegahs  and  odd  cottahs 
was  a  distinct  tenure  held  at  a  fixed  rent,  as 
to  which  the  plaintiff  states  he  has  no.  claim 
for  enhancement;  but  the  plaintiff  asserts 
that  there  are  30  beegahs  beyond  those  23 
bofigahs  held  »nd  occupied  by  the  defendant, 
as  to  which  he,  plaintiff,  is  entitled  to,  and 
sues  for^  enhanced  rent. 

Now,  until  the  actual  fact  of  the  30  bee- 
gahs being  in  excess  of  the  original  tenure 
is  proved  by  some  specific  evidence  as  to 
what  and  where  they  are,  I  think  no  such 
suit  for  enhancement  as  brought  by  the 
plaintiff  in  this  case  can  lie. 

The  special  appellant,  however,  relies  on 
the  judgment  of  the  Lower  Appellate  Court 
on  a  former  occasion  having  been  generally 
affirmed  on  special  appeal  by  this  Court. 
I  think  that  in  a  special  appeal  the  general 
affirmation  of  a  judgment  below  can  only  be 
on  the  points  raised  by  the  special  appellant. 
By  rejecttng  a  special  appeal,  it  does  not 
follow  that  this  Court  necessarily  affirms  all 


the  Lower  Appellate  Court  may  ind^ 
come  to. 

I  would  dismiss  this  sp^ial  a] 
costs. 

Mitter,  J. — ^1  am  of  the  same  opii 

The  argument  based  on  the  3rd 
Section  17,  Act  X.  of  1859,  has  na 
tion   to  this  case.     If  the  so>calt< 
lands  are  included   within  the  m< 
lease  relied  upon  by  the  defendant,  it 
clear  that  the  plaintiff  cannut  enba 
rent  payable  by  the  defendant  00  ibe{ 
of  those  excess  lands.     If,  on  the  ot 
the  said  lands  are  not  covered  by 
kurruree  pottah,  it  is  equally  clear 
is  no  relation  of  landlord  and  tenant 
the  plaintiff  and  the  defendant  in 
those  lands.      Clause  3,  Section  17, 
of  1B59,  pre-supposes  that  the  originaij 
itself  is  liable  to  enhancement.    1° 
it  is  admitted  that  the  defendant  baij 
tenure  which  is  not  liable  to  enhai 
and  what  the  plaintiff  is  really  seekii 
is  to  assess  rent  on  lands  for  which 
has  been  hitherto  paid  to  him,  aIthou( 
ostensibly  trying  to  treat  this  saitas 
for  enhancement  of  rent. 

It  is  said  that  this  point  has  been 
determined   by  the  decision  of  the 
passed  on  remand,  as  well  sn^l^^^^ 
of  this  Court  passed  on  special  appeal 
the  Judge's  order.      So  far  as  the 
order  of  remand  Is  concerned,  I  th 
the  observations  of  that  officer  rcMJ 
by  the  special  appellant  were  altoget 
mature,  and  cannot,  therefore,  be  bii 
us  now  that  we  are  called  upon  to  pJ 
judgment  in  the  cause.     Whether  the 
lands  were   liable   to  enhancement 
was  a  question  on  which  no  opinion 
given  before  it  was  determiii^  v*»^ 
excess  lands  were,  and  how,  and  undtf  j 
circumstances*  they  were  taken  posses 
by  the  defendant.      The  law  appli<^' 
those  lands  could  not  be  laid  down 
the  necessary  facts  being  found ;  ^}\ 
therefore,  of  opinion  that  the  obscrvwor 
question  cannot  be  treated  as  conclo«J 
the   particular  point  now  under  our  " 
deration. 

As  to  the  decision  passed  by  this 
on  special  appeal,  no  judgment  has 
shown  to  us  on  the  strength  of  whscn  » 
be  contended  that  the  respondent  is  pf* 
cd  from  contesting  the  plaintiff's  d"* 
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IBced  rent  on  the  ground  of  excess  lands, 
lie  plaintiff  chose  to  come  to  Coart  on 
gioand  that  the  defendant  held  lands  in 
)m  of  what  he  paid  rents  for,  it  was  his 
f  to  prove  that  assertion  by  showing 
the4ands  in  question  are  all  included 
the  tenure  of  the  defendant,  but  that 
Ecndant  has  been  paying  rent  for  a 
(^  less  than  the  area  of  those  lands, 
[plaintiff  has,  in  my  opinion,  entirely 
lo  prove  this  assertion,  and  I  would, 
dismiss  this    special   appeal   with 


The  31st  January  1871. 


Prtstnt : 


lon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Joiot  tenancy — CommensaKty. 
Case  No.  1690  of  1870. 


Apfi^/rom  a  decision  passed  by 
Judge  of  Beerbhoom,  dated  the  28th 
i8jo,  affirming  a   decision  of  the 
w/   of   Ookrah,     dated     the    jgth 
iber  t86g, 

Monee  Bibee  (Plaintiff),  Appellant, 

versus 

tob  Singh  and  another  (Defendants), 
Respondents, 

Rash  Beharee  Ghose  for  Appellant. 

Baboo  Romesh  Chunder  Bose  for 
Respondents. 

word  "ijmalee"  expresses  joint  tenancy  even 
'ttwneBsality  is  not  implied. 

[bDer,  7.— Thi    plaintiff   in  this   case 
certain  property  by  purchase  from 
'^^  Soonduree.    She  states  that,  after 


having  purchased  this  property,  she 
to  take  possession,  but  wais  prevented  by 
the  defendants,  and  therefore  was  obliged 
to  bring  this  suit. 

The  defence  was  that  the  property  in 
dispute  did  not  descend  to  Tara  Soonduree 
as  alleged  by  the  plaintiff,  but  was  the  self* 
acquired  property  of  one  Narain  Singh,  a 
member  of  another  branch  of  the  family. 
The  first  Court  found  that  the  plaintiff's 
vendor  had  never  been  in  possession  of  tiie 
property,  that  it  was  the  self-acquired  pro- 
perty of  Narain  Singh,  and  that  Tara 
Soonduree  had  no  right  to  sell  it.  In  the 
second  Court,  the  Judge  refused  to  take 
into  consideration  the  objection  which  had 
been  raised  before  him  tnat  the  family  was 
a  joint  family,  and  that  the  property  was 
joint-family  property,  and  decided  against 
the  plaintiff  on  the  ground  that  there  was 
no  docvmentary  evidence  in  her  favor,  and 
that  none  of  the  six  witnesses  who  had 
been  examined  on  her  behalf  had  deposed 
that  the  property  was  ever  tn  the  possession 
either  of  Tara  Soonduree  or  of  her  hus- 
band Multy  Singh. 

It  appears  to  us  that  this  decision  of  the 
Judge  by  no  means  touches  the  question 
at  issue  between  the  parties.  The  allega- 
tion in^the  plaint  undoubtedly  was  that  the 
family  was  a  joint  family,  the  word  used 
being  "  ijmalee."  The  Judge  seems  to  have 
taken  the  want  of  any  allegation  as  to  com- 
mensality  as  want  of  allegation  of'  joint 
tenancy,  overlooking,  apparently,  the  fact 
that  a  Hindoo  family  may  very  well  be 
joint  in  property,  though  not  joint  in  mess. 
The  points  to  be  decided  in  this  case,  there- 
fore, were — ist,  whether  this  property  wkieh 
Tara  Soonduree  sold  to  the  plaintiff  was 
part  of  the  ancestral  joint-family  property 
coming  as  such  to  her  husband  Mutty  Singh, 
and  on  his  decease  devolving  On  his  widow 
Tara  Soonduree,  or  was  it,  as  alleged  by 
the  defendant,  the  separate  self-acquired 
property  of  Narain  Singh,  a  member  of 
another  branch  of  the  family.  The  first ' 
Court  decided  this  point  adversely  to  the 
plaintiff,  and,  no  doubt,  it  was  the  duty  of 
the  Judge  to  decide  that  point  also.  There 
was  no  question  of  limitation  involved  iii 
this  suit,  and  therefore  whether  Mutty  Singh 
or  Tara  Soonduree  was  or  was  not  in  pos- 
session of  this  property  at  the  time  of  the 
sale  had  really  nothing  to  do  with  the 
matter. 

We  observe,  moreover,   that  Ae    Judge 
is  not  quite  correct  when  he   states   that 
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none  of  the  witnesses  depose  to  the  fact 
of  Matty  Singh's  or  his  wife's  possession, 
for  some  of  the  witnesses  at  least  depose 
that  they  were  in  possession.  The  case 
must^  therefore,  be  remanded  to  decide 
whether  or  not  Tara  Soondaree  had  the 
rights  of  a  sharer  in  the  joint  ancestral 
property,  and,  as  such,  power  to  dispose  of 
tkese  laads  to  the  plaintiff. 

Costs  to  follow  the  result. 


The  ist  February  187 1. 

Present : 

The  Hon1:>le  L.  S.  Jackson  and  W.  Ainslie, 

yudges. 

Bafcwarra— Resenred  rii^hts» 

Case  No.  1463  of  1870. 

Special  Appeal  from  a  decision  parsed  by 
tM  Subordinate  Judge  of  Gya,  dated  the 
tSth  April  i8yvy  affirming  a  decision  of  the 
SmUer  Moonsiff  of  that  District,  dated  the 
rst  yaty  r€6g. 

Gour  Sahoy  Singh  and  another  (Defendants), 

Appellants, 

versus 

Sheo  Sahoy  Singh  (Plaintiff),  Respondent. 

Mr,  Mun^Mohun  Ghose  for  Appellants. 

Baioo  Romesk  Chumier  Milter  for 
Respondent. 

Where  patties,  by  agreement  in  a  butwarra,  restricted 
their  rights  by  the  condition  that  one  of  their  number 
was  to  have  full  use  of  the  water  in  a  reservoir,  the  others 
were  beld  not  to  be  at  liberty  to  set  up,  even  on  their 
own  lands,  an  embankment  round  the  reservoir  so  as  to 
diminish  naterially  the  flow  of  water  into  it. 

Jyack^m,  J.—lt  appears  to  me  that  the 
spteial  appeal  in  this  case  cannot  be  sus- 
tained. The  learned  Counsel  who  has  argued 
it  befovt  us   has  evidently  fek    the    great 


difficulty  of  bringing  the  case  witbm 
limits  of  special  appeals  at  ail;  an( 
reality,  the  tendency  of  the  argument 
been  to  show,  either  that  the  plaimif 
get  something  which  he  was  not  entitl 
by  the  terms  of  the  butwarra,  or  tl 
obtained  more  than-  he  asked  for  in 
plaint. 

But  it  appears  to  me  not  to  be  so. 
plaintiff   seems  merely  to  desire  to  g< 
full  advantage  which  was  reserved  to 
in  the   butwarra   or  partition   between  { 
parties.      The   words   of   the  baiws 
that  the  water  of  the  Puchyaree  Ahur, 
is  one  of  the  three  great  reservoirs 
were  included  in  the  subject  of  pi 
shall  find  its  way  to  the  land  of  the  p! 
through    the    aperture  or    kurbee,  as 
called,  of  another  apparently  similar 
voir  which  is  the  exclusive  property 
defendant.     I  can  attach  no  other  m 
to  this  stipulation   than  that  the 
the  larger  reservoir  should  pass  throu^J 
smaller  on  its  way  to  the  plaintiffs 
Consequently,  the  decree  made  by  the 
ordinate  Judge   is   in   accordance  willl] 
reasonable  interpretation  of  the  bul^ 

Then  there  is  another  question  wbi 
lates  to  the  right  of  the  defendant  to 
on   his  own  land  an  embankment 
round   one  or   more   sides  of  the  r« 
ahur  or  reservoir.     It  is  contended  bj 
special  appellant  that  he  i^mitled 
this  on  his  own  land,  and  we  are 
to  a  case  in  13  Weekly  Reporter,  pa 
where  in  a  case  supposed  to  be  sim( 
learned  Chief  Justice  held  thai  the 
there  could  not  be  restrained  from  doii 

That  case,  so  far  as  I  can  jadge 
report,  is  an  entirely  different  case  fr 
present.    There  the  plaintiff  held  the 
without  any   reservation ;   but  in  this 
the  parties  have  by  agreement  in  ^^ 
warra  restricted  their  lights  ^y  ibe  "* 
tion  that  the  plaintiff  was  to  have  foil 
the  water  in  the  reservoir.     Now,  if  the 
who  obtained  the  lands  lying  on  dii 
sides  of  that  reservoir  were  to  be  at 
to  put  up  an  embankment  round  it,  wi 
diminish  very  materially  the  flow  of ' 
into    it,    the    rights  reserved  io  'be 
co-sharers  would   beconne  nearly  or 
nugatory.     Under    these   circumsunt 
appears  to  me  that  the  injunction  ' 
erecting    this    embankment    was  P' 
issued,  and   that  this  appeal  must « 
missed  with  costs. 


Ainslie,  J. — ^I  concur. 
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The  I  St  February  1871. 

Present : 

Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges, 

•  Case  No.  428  of  1870. 

jodgrmeiit-debtor. 

lloHeous  Appeal  from  an  order  passed 
the  Judge  of  Gya^  dated  the  13th  Sep- 
'er  1S70, 

id  Xajmooddeen  Ahmed  (Objector), 
Appellant, 

versus 

tool  Azeez  (^Decree-holder),  Respondent. 

Mr.  C,  Gregory  for  Appellant. 

[Mr,  R,  E,  Twidale  for  Respondent. 

! silence  of  a  judgment-debtor  on  a  previous  occa* 
llmob&r  to  his  belni;  heard  when  he  objects  alleg- 
taateriai  irregularityj  provided  his  allegation   is 

;)rilkin  the  ^  days  allowed  by  law. 

fsduoityj. — ^It   appears  to  us   that   the 
(e  was  bound  in  this  case  to  hear  the 
teooered  by  the  judgment-debtor 
rt  of  his  objection.     The  circum- 
referred   to    by  the  Judge   may  be 
as  affecting  the  credit  which  ought 
given  to  the  evidence  when  received, 
it  is  a  mistake  to  suppose  that  the  fact 
silence  of  the  petitioner  on  the  pre- 
occasioQ  is  a  bar  to  his  being  heard 
he  alleges  material  irregularity  within 
'30  days  allowed  by  law  for  that  pur- 
order  of  the  Judge  must  be  set  aside, 
^l  enquire  into  the  facts   alleged  by 
petitioner,  and  decide  whether  the  ob- 
is made  out,  and,  if  so,  whether  there 
tbecn  any  material  irregularity,  and  whe- 
Uiy  injury  has  been  sustained  in  conse« 
^  of  the  irregularity  complained  of. 

^»w/ir,  7.— I  concur. 


The  1st  February  1871. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 

fudges. 

Purchase  from  judgment-debtor— Title— Right 

of  suit 

Case  No.  1397  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  Tirhoot,  dated 
the  2$th  March  i8yo,  reversing  a  deci^ 
sion  of  the  Moonsiff  of  Tajpore,  dated 
the  30th  July  i86g, 

Goburdhun  Doss  and  another  (Defendants), 

Appellants, 

versus 

■ 

Munnoo  Lall  (Plaintiff),  Respondent. 

Baboo  Chunder  Madhub  Ghose  for 
Appellants. 

Mr.  R.  E.  Twidale  and  Baboo  Hem 
Chunder  Banerjee  for  Respondent. 

The  purchaser  of  property  from  a  judgment-debtor, 
whose  right,  title,  and  interest  have  been  subsequently 
sold  to  another  party  who  desires  to  take  possession,  has 
a  right  to  sue  for  a  declaration  of  title  and  confirmation 
of  possession  for  the  purpose  of  clearing  his  title  from 
the  suspicion  of  its  being  founded  on  a  collasive  sale. 

Jackson,  J.—li  appears  to  me  that  we 
cannot  in  special  appeal  disturb  the  finding 
of  fact  come  to  by  the  Lower  Appellate 
Court.  I  cannot  see  any  ground  for  sup- 
posing that  the  Additional  Judge  who  heard 
this  appeal  did  not  understand  what  the 
true  issue  between  the  parties  was.  Whe- 
ther he  has  expressed  himself  in  the  decision 
of  that  issue  with  force  and  accuracy  is 
another  question,  but  it  is  clear  from  the 
whole  of  his  decision  that  the  issue  which 
he  was  trying  was  whether  the|;e  had  been 
a  bond-fide    sale    of   this  property  on  the 
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part  of  the  judgment-debtor  to  the  brother- 
in-law,  and  he  finds,  as  a  fact,  apon  the  evi- 
dence that  there  had  been  such  sale. 

That  being  so,  I  think  that  the  plaintiff 
was,  as  a  matter  of  law,  entitled  to  a  decree. 
He  alleges  that  the  right,  title,  and  interest 
of  his  vendor  had  been  put  up  for  sale,  and 
sold  to  another  person,  and  that  other  person 
desires  to  take  possession.  We  cannot  say 
that  he  is  not  competent  to  bring  a  suit  in 
Court  to  have  his  title  cleared,  and  to  ask  for 
what  he  calls  a  declaration  of  right  and  con- 
firmation of  possession.  That  which  he 
must  have  mainly  desired  to  obtain  in  this 
case  was  a  declaration  of  right  free  from 
the  suspicion  cast  upon  it  of  its  being  a  col- 
lusive sale,  and  of  there  being  nothing  left 
in  the  judgment-debtor  to  sell  afterwards. 
He  has  established  this  fact  to  the  satisfac- 
tion of  the  Lower  Appellate  Court,  and 
whether  or  not  we  should  come  to  the*  same 
conclusion  upon  the  evidence,  I  do  not  think 
we  are  entitled  in  special  appeal  to  interfere 
with  it.  The  special  appeal  must  be  dis- 
missed with  costs. 

Atnslie,  J, — I  concur. 


The  I  St  February  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Rerertioners— Declaratory  decree — Onus 

probandL 

Case  No.  171 7  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Beerbhoom,  dated 
the  Jth  May  iS'jo,  reversing  a  decision  of 
the  Moonsiff  of  that  District^  dated  the  2nd 
February  tSyo. 

Byknnt  Nath  Roy  and  another  (Defendants), 

Appellants, 

versus 

Grish  Chnnder  Mookerjee  (Plaintiff), 

Respondent, 

Mr,  Mendes  and  Baboos  Nil  Madhub  Base 
and  Jadub  Chunder  Seal  for  Appellants. 

Baboo  Rajendro  Nath  Bose  for  Respondent. 

In  a  suit  for  a  declaration  of  plaintiff's  reversionary 
title  as  heir  to  his  late  uncle's  property,  and  for  rever- 


sal of  a  deed  of  sale  from  that  ancle  set  ap  by 
defendant,  the  widow  not  having  been  made  a  f 
the  suit,  and  her  consent  to,  or  dissent  from,  the 
conveyance  not  having^  been  ascertained,  the  iss 
was  whether  the  deed  was  genuine,  and  whether 
ant  has  possession  under  it. 

Held  that  the  onus  was  rightly  placed  oa  tibe 
fendant. 

Held  that  there  was  nothing  to  preven^. 
from   suing-,  during  the   lifetime  of  the  widow, 
declaratory  decree  to   the  effect  that  the  alia 
would  not  bind  him  in  the  event  of  his  surviving  1 
widow. 

Kemp,  J, — The  defendants  are  the 
appellants. 

The  plaintiff  sued  to  have  his  reversi^ 
title  to  one-third  of  the  disputed  pi 
declared,  as  heir  of  his  uncle  Parbuttee, 
for  reversal  of  a  deed  of  sale  from 
buttee  set  up  by  the  defendant — the 
deed  being  dated  the  22nd  Bysack  11 
It  is  admitted  that  the  widow  of  Ps 
is  alive,  and  that  she  has  not  been 
party  to  the  suit.  Her  consent  to,  or  dii 
from,  the  alleged  deed  by  her  hnsband, 
buttee,  to  the  defendants  has  not  been 
certained.  The  defendants  relied 
upon  the  deed  of  conveyance  by  Pi 
as  extinguishing  the  plaintiff's  reversi< 
rights. 

The  issue  tried  was  whether  the  deed 
Parbuttee  to  the  defendants  was  genuine^ 
not,  and  whether  the  defendants  had 
in  possession  under  it. 

The  first  Court  was  of  opinion  that,  as 
deed  was  primd  facie  without  suspicion, 
had  not  been  recently  written,  and  foi 
as  it  has  been  attested  by  one  of  the 
scribing  witnesses  to  it,   viz,,   Ram 
Hazara,  it  was  a  genuine  instrument 

On  the  question  of  possession,  the 
Court  found  that  the  defendants  were 
possession  under  the  deed. 

The  Subordinate  Judge   in  appeal 
the  same  issue.      He  observes  that  the 
is  not  of  a  very  old  date,  that  the  witiH 
are   low  people,  and  that  Ram  Gopal 
given   evidence  ten  times.     He  also 
out  discrepancies  in  the  evidence  of  the 
fendant's  witnesses. 

On  the  question  of  possession,  he 
that  the  widow  of  Parbuttee,  the  vendor 
the  defendants,  is  still  in  possession  d 
disputed  property.    He,  therefore,  rei 
the  decision  of  the  first  Court,  and  gave 
plaintiff  a  decree. 

In  special  appeal,  it  is  urged  : — 
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/I/.— That  the  onus   has  been   wrongly 

'  :ed  on  the  defendants,  it  being  for  ihe 

lis  to  prove    that  the  deed    is    not 
mine. 

aW,— That   the   Subordinate   Judge   has 
distinctlj  found    who   is  in   possession 
ttiie  disputed  property. 

rrf.— Tbat  the  reasons   of  the   Subordi- 
Jadge  for  holding  that  the  deed  is  not 
koine  are  not  sufficient. 

fi.— That  the  plaintiff's  suit  is  barred. 

fourth  plea    was   not   raised  in  the 
lings  or  taken  in  the  Lower  Courts. 

onus  has  not  been  misplaced.  The 
evidence  appears  to  have  been  weigh- 
ed considered  by  the  Subordinate  Judge. 
Sobordinate  Judge  distinctly  finds  that 
widow  of  Parbuttee  is  in  possession, 
nreasons  given  by  the  Subordinate  Judge 
discrediting  the  deed  appear  to  us  to  be 
'em,  and  there  are  no  grounds  for  a 
'  appeal. 


The  ist  February  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 


Third  parties— Section  73,  Act  VIII.  of  i 

Onus  proband!. 

Case  No.  1724  of  1870. 


additional  ground  was  raised  for  the 

time  in  this    Court   that  the   plaintiff 

^  not  sue  during   the   lifetime  of  the 

fw  a  declaration  of  his  reversionary 

^c  think  that  there  is  no  force  in  this 

tional  ground.     The  object  of  the  plaint- 

soit  is  to   have   it   declared  that    the 

sale  to  the  defendants  by  Parbuttee 

00c  be  binding   upon   him   when   the 

"Tsion  opens  out  to  him,  i,  e.,  on  the 

of  the  widow.     It  may  be   that   he 

^  survive  the  widow  whose  life-in- 

ts  admitted,  and  who  has  been  found 

in  possession.     But  there  is  nothing 

tvent  plaintiff  from  suing  in  the  life- 

clihe  widow  for  a  declaratory  decree, 

jw  alleged  alienation  by  Parbuttee  to 

I'wcndants  will  not  bind  the  plaintiff  if 

*"vive  the  widow. 

^  iWs  view  of   the    case,    we    confirm 
decision  of  the  Subordinate  Judge  in 
*i^  ?  "  <l€clares  that  the  deed  set  up 
^defendants  will  not  bind  the  plaintiff 
his  succession   to   the  estate  of   his 
Parbuttee  opens  out  to  him. 

3^«  special   appeal    is    dismissed    with 
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Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  West  Burdwan^ 
dated  the  21st  June  i8*jo,  modifying 
a  decision  of  the  Officiating  Mocnsiff 
of  Radhanuggur,  dated  the  i8th  April 
i8jo. 

Ram  Taruck  Ghossal  and  others  (Plaintiffs), 

Appellants^ 

versus 

Radha  Bullab  Sircar  and  others  (Defendants)i 

Respondents, 

Bahoos  Mohesh  Chunder  Chowdhry  and 
Gopal  Lall  Mitter  for  Appellants. 

Bahoos  hem  Chunder  Banerjee  and  Romesh 
Chunder  Bose  for  Respondents. 

In  a  suit  for  establishment  of  title  tea  portion  of  land 
with  which  defendants  repudiated  all  connection,  alleg- 
\n%  the  land  to  be  in  the  possession  of  third  parties,  who 
were  in  consequence  made  defendants  by  an  order  of  the 
Court  under  Section  73,  Civil  Procedure  Code  : 

Held  that  these  parties  were  ris^htly  made  defendants 
as  having  been  interested  both  in  the  subject-matter  and 
in  the  result  of  the  suit;  and  even  if  they  had  been 
wrongly  made  defendants,  the  onus  would,  under  the  cir- 
cumstances, remain  on  the  plaintiffs. 


Glover y  J, — The  points  taken  in  this  spe- 
cial  appeal  are — (i)  that  the  Lower  Court 
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was  not  justified  in  making  Man  Koomaree 
and  others  defendants  under  Section  73  of 
the  Civil  Procedure  Code,  there  being  no 
privity  between  them  and  the  original  parties 
to  the  suit ;  and  (2)  that,  if  they  were  rightly 
made  parties,  the  onus  prohandi  was  on 
them,  and  not  on  the  plaintiffs. 

The  dispute  is  with  reference  to  4  beegahs 
of  land  said  to  be  situate  within  plot  No.  2 
claimed  by  the  plaintiffs.  The  original 
defendants  were  Gopeenath  and  others ;  and 
as  regards  this  particular  4  beegahs,  they 
denied  their  liability,  alleging  the  land  to 
be  in  the  possession  of  Man  Koomaree  and 
others.  These  persons  were  one  after  the 
other  made  defendants  by  the  Court  under 
Section  73,  Civil  Procedure  Code,  and  were 
held  by  the  MoonsifF  to  have  proved  their 
claim. 

We  have  been  referred  to  the  case  of 
Jugadanund  Misser  versus  Hamed  Russool, 
10  Weekly  Reporter  52,  in  support  of  the 
special  appellant's  contention  that  Man 
Koomaree  and  the  others  ought  not  to  have 
been  made  parties  to  the  suit,  but  that,  being 
so  made,  the  onus  was  on  them.  We 
have  also  been  referred  to  the  case  of  Joy 
Gobind  Doss  versus  Gooroo  Pershad  Shaha, 
7  Weekly  Reporter,  201,  to  show  that 
the  Moonsiff  was  wrong  in  allowing  Man 
Koomaree  and  her  fellows  to  interfere  be- 
tween  the  plaintiff  and  the  original  defend- 
ants. 

As  Man  Koomaree  and  the  others  were 
made  defendants  under  Section  73  by  the 
direct  order  of  the  Court,  an  order  which  we 
may  observe  was  never  objected  to  by  the 
plaintiffs  at  any  stage  of  the  proceedings  in 
the  Courts  below,  we  do  not  see  how  we  can 
now  displace  them  from  that  position  ;  having 
been  admitted  as  defendants,  they  must  re- 
main there ;  nor  do  we  think  that  their  ad- 
mission as  parties  to  the  suit  was  improper. 
The  general  rule  of  equity,  as  quoted  by  the 
learned  Chief  Justice  in  the  case  of  Joy 
Gobind  Doss  quoted  above,  is  that  "  all 
*'  persons  are  to  be  made  parlies  who  are 
^'  either  legally  or  equitably  interested  in  the 
"  subject-matter  and  result  of  the  suit." 

Now,  as  to  the  "  subject-matter,"  there 
can  be  iio  doubt,  plaintiffs  and  defendants 
both  claiming  title  in  the  same  land.  Then 
as  to  the  "result,"  a  decree  in  favor  of  the 
plaintiffs  against  Gopeenath  would  not,  of 
course,  have  bound  Man  Koomaree,  but  the 
result  of  such  a  decree  would  have  been 
most  disastrous  to  her.    The  plaintiff  sued 


to  recover  possession  of  certain  land  ijii 
within  certain  defined  boundaries;  and  if 
had  got  a  decree,  they  would,  in  execi 
have  taken  possession  of  that  land,  altk 
a  portion  of  it  never  was,  and  never  had 
in  the  possession  or  ownership  of  the 
fendants  sued,  and  regarding  which 
defendants,  from  the  first,  repudiated  all 
nection.     Man   Koomaree  and  her  fell 
could,  no  doubt,  have,  on  being  turned c 
their  lands,  applied  to  the  Court  under 
tion  230  of  the  Procedure  Code ;  bm 
position  would  have  been  very  much 
than   it  would   have   been   had   thev 
allowed  to  appear  as  defendants  instead 
being  forced  into  Court  as  plaintiffs.     UoJ 
the   circumstances  of  the   present  case, 
appears  impossible  to  say  that  Man  Koomi 
and  the  others  were  not  distinctly  intei 
both  in  the  subject-matter  and  in  the 
of  the  suit  brought  by  the  plaintiffs  a{ 
Gopeenath. 

Then  as  to  the  onus,  the  case  re| 
in  the  loth  Volume  of  the  Weekly  Rcj 
is  one  where  the  defendant,  under  Section; 
thrust  himself  into  the  litigation — and 
under  very  suspicious  circumstances,  and 
that  case  the  burthen  of  proof  was  held 
be  upon  her.     Here,  however,  the  maitefj 
very  different.     Man  Koomaree  was  bi 
into  the  suit  by  the  direct  order  of  the 
and  we  do  not  see  why  her  position  sb( 
be  made  worse  than  that  of  an^Jrtter  defe 
ant ;  or  that,  because  the  Mcx>nsiff  chose| 
make  her  a  party,  the  plaintiffs  should 
the  necessity  imposed  on  all  plaintiffs  of  pf 
ing  their  own  case.     It  is  not,  moreover,  aii 
those  defendants  had  made  no  attempt  to  pi 
their  right.     On  the  contrary,  they  prodi 
evidence  which   the   Moonsiff,  who  held 
local  investigation  and  tried  the  case,  decl 
in  his  judgment  to  be  most  respectable 
satisfactory.  ^ 

The  Subordinate  Judge,  placing  the  om 
on  the  plaintiffs,  has  found  that  thej  bj' 
had  no  possession  of  the  disputed  land 
in  1 2  years,  and  that  their  claim  is  barred. 

On  the  whole,  therefore,  we  think  that 
Moonsiff  was  not  wrong  in  making  Ma» 
Koomaree  and  the  others  parties  under  Sei>! 
tion  73  ;  and  that,  even  if  he  was  wrongi  "* 
onus  would  not,  under  the  circumstances  «; 
this  case,  be  shifted,  but  would  remain  on  i» 
plainliffs ;  and  that,  therefore,  the  SubordJoitf 
Judge  was  right  also. 

The  special  appeal  is  dismissed  with  cosK. 
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The  I  St  February  1871. 

[  Present  : 

nje  Hon'blc  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

*g«I possession — Section  224,  Act  VIII.  of 

X859. 

Court  of  Wards  and  others,  Pelilioners, 

versus 

\mn  Lail  Oopendronath  Deo,  Opposite 

Parly, 

Baboo  Unnoda  Per  shad  Banerjee  for 
Pelilioners. 

Mr.  R.  T.  Allan  for  Opposite  Party. 

order  to  a  legfal   possession  belnjj   g^Iven   under 
S  224,  Act  VI  n.  of  \^S9t  't  is  essential  that  all  the 
Einents  of  that  Section  be  carried  out. 

fW',  J, — It  appears  that  in  this  case  an 
al  is  now  pending  before  this  Court  in 
:h   the    question     whether    Burra    Lall 

mdronath  Deo,  the  nephew  of  the  late 
larajah  of  Chota  Nagpore,  or  the  sons  of 

late  Rajah, , are  entitled  to  his  estate,  has 
decided. 

inaLall  Oopendronath  Deo  has  obtain- 
a  decree  injthe  first  Court,  and  an  appeal 
•  been  preferred  by  the  Court  of  Wards, 

now  represent  the   minors,  the  alleged 

jjsofihelate  Rajah. 

• 

is  said  on  behalf  of  the  decree-holder 
he  had  substantially  obtained  possession 
tbU  estate  before  the  order  passed  by  this 
on  the  24th  of  November  last.     The 
^»i  Commissioner  has  found  that  pos- 
lon  was  given  to  the  decree-holder,  Burra 
^^l  Wfore ^the  order  of  this   Court;    and 
P^k\t  he  reversed  the  order  of  the  Assist- 
»  Commissioner  directing  the  ryots  to  pay 
^'  as  hitherto  to  the  Court  of  Wards. 

The  question  we  have  to  decide  is,  whether 

"""ession  had  been   legally   given   to   the 

ec-holder  before  the  order  of  this  Court 

^  on  the   24th   of    November.      The 

'Oomnamah  directing  the  Nazir  to  give 

^^ion  to  Burra  Lall  is  dated  the  2  7ih 

^etcher.    It  appeats  that,  on  the   20th 

'November,  the  Nazir  went  to  Ranchee, 


but,  on  the  22nd  of  November,  he  proclaimed 
the  order  of  the  Court  in  the  villages  of 
Rantoo  and  Ranchee.  Peadahs  were  then 
deputed  to  proclaim  the  same  order  in  other 
villages  of  the  Raj.  It  is,  however,  stated 
by  the  Nazir  in  his  examination,  when  cross- 
examined,  that  no  copy  of  the  warrant  was 
fixed  in  any  conspicuous  place  on  the  land 
or  other  immoveable  property.     ' 

Now,  we  are  of  opinion  that,  under  Sec- 
tion 224  of  Act  VIII.  of  18^,  it  is  essential 
that  ail  the  requirements  of  that  Section 
should  be  carried  out ;  and  as  in  this  case  it 
is  clear  that  no  copy  of  the  hookoomnamah 
was  fixed  on  any  place  on  the  land  in  dis- 
pute, we  think  that  the  possession,  which  it 
was  alleged  had  been  given  to  the  decree- 
holder,  is  not  a  possession  which  we  can  call 
a  legal  possession  under  Section  224,  We, 
therefore,  make  this  rule  absolute,  reverse 
the  order  of  the  Judicial  Commissioneri  and 
direct  that  the  estate  remain  in  the  custody  of 
the  Court  of  Wards.     No  costs. 


principal  village  of  the   Raj   and    the 
P«ce  of  residence  of  the  Ranees.     On  the 
*^»ot  2isthe  did  not  proclaim  the  order, 
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The  I  St  February  1871. 

present : 

The  Hon'ble  G.  Loch  and  Onookool  Chunder 
Mookerjee,  Judges, 

Rent-suit— Reg:istered  tenants  —  Execution  — 
NoUce— Sale  under  Act  VIII.  <B.  C),  i86s 

Case  No.  1633  o^  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Jessore,  dated  the 
2^th  May  j8yo,  reversing  a  decision  0/  the 
Moons  iff'  of  Magoorahi  dated  the  26  th 
January  i8yo, 

Sadhun  Chunder  Bose  (Plaintiff),  Appellant, 

versus 

Gooroo  Churn  Bose  and  anoiher(Defendants), 

Respondents, 

Baboos  Sreenath  Doss  and  Bungshee  Dhur 
Sein  for  Appellant. 

Baboo  Grija  Sunkur  Mojoomdar  for 
Respondents. 

By  law,  a  zemindar  is  not  bound  to  recogoi«e  as  his 
tenant  one  whose  name  has  not  been  registered  in  his 
books }  and.  when  his  rent  becomes  d»ie  and  is  not 
paid,  it  is  sufficient  for  him  to  bring  his  suit  againbt 
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the    parties    from    whom    he    has   hitherto    received 
rent. 

When  a  sale  takes  place  under  the  provisions  of  Act 
Vlil.  (B.  C.)  of  »ii65»  the  whole  tenure  is  sold,  the  pur- 
chaser acquiring  it  free  of  all  incumbrances  created  by 
any  holder. 

Loch,  y,-  -We  think  that  the  judgment 
of  the  Lower  Appellate  Court  must  be  set 
aside.  Th^t  judgment  is  mainly  based  on 
the  ground  that,  in  obtaining  a  decree  under 
Act  X.  of  1859,  there  was  collusion  between 
the  putneedar  and  the  plaintiff  and  others ;  ' 
and  having  laid  that  down  as  the  foundation  : 
of  the  judgment,  the  Subordinate  Judge 
goes  on  to  declare  that  the  sale  also  is 
collusion,  and  he  reverses  the  judgment  of 
the  first  Court. 

It  appears  that  the  tenure  in  question  was 
originally  held  by  one  C)noop  Sircar,  and 
his  name  was  recorded  in  the  zemindar's 
books.  After  his  death,  his  widow,  Porosh 
Monee,  continued  to  pay  the  rents ;  but  one 
Neemanund  claimed  a  share  in  the  estate,  as 
being  the  grandson  of  Ram  Chunder,  the 
cousin  of  the  said  Onoop  Sircar.  He 
brought  a  suit  against  Porosh  Monee,  which 
was  compromised,  Porosh  Monee  taking  9 
annas  and  Neemanund  7  annas ;  and  after  his 
his  death,  his  mother  Bhyrobee  succeeded  as 
his  heir. 

Onoop  Sircar  left,  besides  his  widow  Po- 
rosh Monee,  two  sons,  Benee  Madhub  and 
Prosunno  Coomar.  Prosunno  Coomar  died 
without  leaving  any  children,  and  was 
succeeded  by  his  mother  Porosh  Monee  ; 
and  when  Benee  Madhub  came  of  age,  he 
brought  a  suit  to  set  aside  the  arrangement 
between  Porosh  Monee  and  Neemanund  ; 
but  he  failed,  and  his  suit  was  dismissed 
in  1863. 

Subsequently,  in  1867,  the  putneedar 
brought  a  suit  for  arrears  of  rent  of  the 
tenure  against  Benee  Madhub  and  Porosh 
Monee,  and  obtained  a  decree  on  the  i8th 
of  January  1867.  He  subsequently,  as  is 
stated  to  us,  gave  a  dur-putnee  of  this 
tenure  to  one  Ram  Gopal,  and  made  over 
the  unexecuted  decrees  which  he  held 
against  tenants  to  the  said  Ram  Gopal  to 
enable  him  to  recover  the  arrears  of  rent. 
It  is  said  on  the  other  side  that  he  did  not 
make  over  but  sold  that  decree  to  Ram 
Gopal.  But  this  is  of  very  little  conse- 
quence on  the  present  question.  Ram  Go- 
pal executed  the  decree,  brought  the  tenure 
to  sale,  purchased  it  himself,  and  then  sold 
it  to  the  plaintiff,  who,  in  attempting  to  get 
possession,   was    ousted    by  the   defendant 


Gooroo  Churn,  who  held  a  pottah  undetl 
said  Bhyrobee. 

The  Subordinate  Judge  considers  the 
\  lusion  of   the   putneedar    with   other 

ties   proved    by   the   fact    that,   in  the 

brought  by  Benee  Madhub  in  1863  tO|j 
'  aside   the  ruffanamah  entered   init  by; 

mother    with    Neemanund,     the    pun 
1  was  made  a  pro-formd  defendant; 
1  concludes  that  he  must,  therefore,  have 

aware  that  Bhyrobee   was   admitted 
'  the  owner  of  7   annas  of  the  tenure; 

knowing  this,  he  was  bound  to  make 

party  in  the  suit  for  arrears  of  rent 
;  he  brought  against  Benee  Madhub  and  P« 

Monee. 

Even  admitting  that  he  was  aware 
existence  of  the  decree  passed  in  thai 
it  does  not  appear  that  Bhyrobee  evcr^ 
rents  to  him.     It  is  not  attempted  to  be  ' 
that  she  ever  sought  to  have  her  name 
tered ;  and  therefore,  when  his  rent 
due,  it  was  sufficient  for  him  to  brii 
suit  against  the  parties  from  whom  hCj 
hitherto  received  the  rents,  and  who  fail 
pay  them  when  they  became  due. 

We  cannot  see,  therefore,  that  there  isj 
proof  that  the  putneedar  colluded  with 
parties. 

But  it  is  said  by  the  respondent,  if 
putneedar  did  not  collude,  Benee  Ma^ 
and  Ram  Gopal  and  the  presen^aiotif^l 
all  colluded  together;  they  are  iDiiiw 
connected,  and,  knowing  that  Bhyrobecj 
a  share,  shpuld  have  given  her  an  ofl 
tunity  of  paying  up  ;  and  therefore  thefti 
a  collusion  which  vitiates  the  sale. 

But   all    that    Ram    Gopal    did  v^ 
execute  the  decree  which  had  been  trar"^ 
'  red  to  him  by  Savi.     It  is  not  shown  |l 
did  not  pursue  the  course  appointed  by^ 
There  is  nothing  but  a  general  ailega^'' 
fraud    against     the    sale-procecdings- 

have  not  been  in  anv  way  ^'^^^^^''^^    l^-j 
tically;  and  we   do' not 'see  that,- w^eftj 
decree  holder  has  got  a  decree,  he  is 
to  give  notice   to   any  party  who,  be 
know,  has  an  interest  in  the  propel) 
to  be  sold.     All  that  is  necessary  is  to 


ceed  according  to  law,  and  Ratn 


Gopat 


this  case,  did   proceed   according  10 
therefore  the  plea  of  collusion  utterly 

But  it  is  said  in  support  of  the  jadg 
of  the  Lower  Appellate  Court  tha^  c^ 
collusion  is  not  proved,  the  P^^'"".^]:^^ 
no  more  than  the  share  of  ihe  jo^s 
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Ators  against  whom  the  decree  was  made, 
heir  rights  and  interests  alone  being  sold. 
[But  it  appears  to  us  that,  if  this  sale  took 
nnder  the  provisions  of  Act  VIII.  of 
5,  B.  C— and  it  appears  that  it  was  held 
«r  that  law — the  whole  tenure  was  sold  ; 
un^er  the  provisions  of  Section  16, 
purchaser  of  an  under-tenure  sold  under 
is  Act  shall  acquire  it  free  of  all  incum- 
Qces  which  may  have  accrued  thereon  by 
act  ol  anv  holder  of  the  said  under- 
lore." 

tJr,  ft  is  urged  in  support  of  the  judg- 

oV  iht  Lower    Appellate   Court    that 

)bee,  and  on  her  part  Gooroo  Churn. 

forth  that  the  land  in  dispute  formed  no 

of  the  tenure  sold,  and  we  find  that  the 

CoQrt  raised  the  following  issue  on  this 

jff « . 

Do  the  disputed  lands  pertain  to  the 
l^ed  jumma  for  Rupees  9-2,  or  whether 
lands  covered  by  Dags  No.  x  and  2  are 
mohttiran  tenure  of  Bhyrobee  Dossee?" 

first  Court  decided  this  issue  against 

defendant  Bhvrobee,  but  the   Subordi- 

Judge,  after  noticing  the  claim,  has  most 

^ssly  put  this. issue  aside,  making  a  re- 

or  two  on  it :  whereas  he  should  have 
led  it  distinctly.  It  being  the  most  ma- 
il issoe  in  the  case.  Had  he  decided  it, 
ib\y  this  present  appeal  might  have  been 

ited.-4<^is  a  point  which  he  must  de- 
!,*  it  was  put  before  him,  and  he  ought 
tve  decided  it. 

fc  reverse  the  decision  of  the  Subordi- 
Judge,  and  remand  the  case  to  him 

[the  trial  of  the  following  issue,  namely  : 

fhether  the  lands  in  dispute  in  this  suit 

QDged  to  the  tenure  sold  as  appertaining 

tbe  jumma  of  Rupees  9  and  2  annas  ; 

whether,  as  alleged  by  her,  Bhyrobee, 

1  anii   2  are   her  mohutran  lands  ; 

whether  the  remaining   lands  belong 

*  other  jummas." 

appellant  will  have  his  costs  of  this 

^Mt^fikirjee,  J, — I  concur  in  decreeing  this 
■^l.  U  is  admitted  before  us  that  there 
proof  of  fraud  or  collusion  on  the  part 
the  putneedar  Savi,  who  obtained  the 
^  for  rent.  It  is  merely  said  that  he 
[ht  to  have  known  that  Bhyrobee  was  a 
"?*j^^^er,  and  therefore  ought  to  have 
sa  her  for  rent,  though  she  was  not  a  re- 

«W«d  tenant,  and  had  taken  no  measures  to 


effect  a  registry  of  her  name  in  the  serishta 
of  Mr.  Savi,  simply  because  Savi  was  a  pro- 
formd  defendant  in  a  certain  suit  brought 
by  one  Ram  Chunder,  the  son  of  Onoop, 
against  Bhyrobee  to  set  aside  a  compromise 
entered  into  between  the  mother  of  Ram 
Chunder  and  Bhyrobee.  Savi  did  not  enter 
appearance  in  that  suit,  as  it  was  one  in 
which  he  had  no  sort  of  interest  whatever. 
It  is  contended  that,  Savi  not  having  made 
Bhyrobee  a  party  to  the  rent-suit,  the  Court 
was  bound  to  presume  fraud  and  collusion 
on  his  part.  I  do  not  agree  in  this  propo« 
siuon.  By  law,  the  zemindar  was  not  bound 
to  recognize  Bhyrobee  as  his  tenant,  unless 
she  had  caused  a  registry  of  her  name  in  his 
books.  Savi,  therefore,  cannot  be  said  to 
have  acted  fraudulently.  There  may  be 
very  good  ground  to  presume  that  Ram 
Chunder  would  have  been  glad  to  see  this 
jote  sold,  but  it  is  not  shown  that,  in  omit- 
ung  to  sue  Bhyrobee,  Savi  was  acting  in 
concert  or  collusion  with  Ram  Chunder. 

It  is  next  said  that  the  arrear  for  which 
the  tenure  was  brought  to  sale,  and  the  rent- 
suit  was  brought,  was  a  very  trifling  sum  ; 
but  it  appears  that  the  annual  rent  of  this 
jote  is  also  a  very  small  amount,  and  that 
the  arrears  were  above  the  rent  due  for  an 
entire  vear. 

In  order  to  get  rid  of  a  decree  passed  by 
a  Collector  under  the  provisions  of  Act  X.  of 
1859,  and  to  set  aside  a  sale  held  in  execution 
thereof  on  the  ground  of  fraud,  the  plaintiff 
was  bound  to  prove  fraud  on  the  part  of  the 
putneedar  who  obtained  the  decree,  and 
that  fraud  was  committed  in  the  conduct  of 
the  sale  or  in  the  publication  of  the  neces- 
sary processes  required  by  law  to  be  duly 
published  previous  to  the  sale.  What  the 
purchaser  from  Savi  did  was  merely  to 
give  effect  to  the  decree  which  had  been 
transferred  to  him  by  putting  it  into  exe- 
cution. No  such  fraud  as  would  vidate  the 
decree  or  the  purchase  of  the  defendant 
is  made  out  in  this  case,  even  according 
to  the  plaintiff's  statement  or  according 
to  the  fmding  of  the  Subordinate  Judge. 
Under  the  whole  of  the  circumstances  of 
this  case  which  was  gone  through  at  consi- 
derable length  before  us,  we  do  not  find  that 
any  fraud  is  proved  either  on  the  part  of 
the  decree-holder  or  the  purchaser. 

The  other  points  urged  by  the  appellant's 
vakeel  have  been  fully  disposed  of  in  the 
judgment  of  my  learned  colleague,  and 
I    agree    generally   with    him   in    the  rea- 
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sons  given  for  their  disposal.  1  would 
also  remand  the  case  for  a  decision  of 
the  issue  pointed  out  by  Mr.  Justice  Loch. 
I  think  the  Subordinate  Judge  was  bound 
to  decide  this  issue  before  he  entered  on 
the  trial  of  the  other  issues.  That  issue, 
if  found  in  favor  of  the  plaintiff,  would  have 
disposed  of  the  whole  case,  and  consequenlly 
the  other  issues  would  not,  perhaps,  have 
been  required  to  be  decided.  If  the  lands 
sued  for  in  this  suit  were  outside  the  jote 
purchased  by  the  defendant,  there  is  an  end 
of  all  questions  of  fraud  in  the  matter  of 
the  sale. 


The  ist  February  1871. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Case  No.  1038  of  1670. 

Limitation— Family-property— Evidence. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judicial  Commissioner  of 
Chota  Nagpore,  dated  the  4th  March 
iSyo,  reversing  a  decision  of  the  Deputv 
Commissioner  of  Hazareehaugh,  dated 
the  26th  August  1868. 

The  Court  of  Wards  on  behalf  of  Tekait 
Ram  Chunder  Singh,  minor  (Defendant^, 
Appellant, 

versus 

Bunwaree  Lall  Thakoor  (PlaintifT), 
Respondent. 

Baboo  Unnoda  Per  shad  Banerjee  for 
Appellant. 

Baboos  Kalee  Prosunno  Dutt  and  Taruck 
Nath  Sein  for  Respondent. 

The  Political  Department  in  Chota  Naffporc,  as  jiidff- 
ment-creditors.  took  out  attachment  against  a  family- 
estate  in   xvhich  the  rule  of.  primogeniture  prevailed 


to  meet  ancestral  debts,  and  appropriated  thepr 
in  satisfaction.  Objection  was  made  by  a  raei 
the  family  claiming  ten  of  the  villages  as  held 
and  his  ancestors  under  a  mokurriiree  grant  for 
tenance.  An  answer  was  put  in  and  litigation  fc 
resulting  in  a  final  decision  by  the  Civil  Autboriti| 
the  Zillah,  that  the  claimant  was  not  entitleiitofii 
of  ten  villages  claimed,  and  the  proceed<>  were  dh 
to  the  payment  of  debts  which  were  not  his.  Ht' 
«;ued  for  a  declaration  of  his  right  and  title  to  thej 
villages. 

Hri-D  that  the  possession  of  the  Political  Depart 
had  not  been  adverse  to  the  plaintiff,  and  his  cai 
action  did  not  arise  till  his  title  was  denied,  an 
proceeds  diverted  from  his  use. 

The  copy  of  a  copy  of  a  document  may  be  adi 
as  evidence  when  it  comes  from  a  public  office, 
original  is  shown  to  have  been  lost,  but  not  otl 

Kemp,  J. — Tins  suit  was  remanded  01 
6ih  of  September  1869  by  Justices  M2 
and  Hobhouse.     It  appears  that,  in  the 
instance,    the    Lower    Courts     had    apf 
Clause  5  and  Clause  16,  Section  i.  Act 
of   1859,  to  the  case,  and  held  that  ihej 
of  the  plaintiff  was  barred.     In  special 
peal,  the  learned  Judges  remanding  the 
observed  that,  as  the  suit  was  one  10  re 
possession  of    immoveable   property,  it 
specially  provided  for -by  Clause  12,  S( 
I  of  the  aforesaid  Act ;  and  that  it  was 
reference  to  that  Clause  that  the  qucsti< 
limitation   must   be   tried,     Thg  case 
therefore,  remanded  for  that  purpose,  and] 
Judges,  in  remanding  it,  thought  it  desii 
that,  in  whatever  way  the  question  of  ii« 
tion  be  determined,  all  the  other  qu< 
which  had  arisen  or  might  arise  in  it  she 
be  disposed  of  also. 

The  case  is  briefly  this  :     The  plaii 
who  is  the  special  respondent  before  us, 
for  declaration  of  his  right  and  liileioft 
mouzahs,  as  comprised  within  the  sui 
granted  to  his  ancestor  in  lieu  ormainienJ 
by  a  former  Tekait.     It  appears  that  in 
family   the   rule  of   primogeniture  prc^ 
and  that  the  younger  branch  of  the  fai 
receive  as  maintenance  a  certain  number 
mouzahs  in  the  shape  of  Babooanab.    wj 
alleged  by  the  plaintiff  that  his  ancestor 
tained  from  the  ancestor  of  the  defendanisl 
mokurruree  sunnud  for  six  mouzahs,  that 
sunnud   was  granted  in  the  year  123'' 
that  in  the  sunnud  there  is  mention  of 
fact  that  the  sunnud  was  granted  forlhj 
six  mouzahs  as  per   huddoodbundee. 
sunnud  was  registered  in  April  1826  beic 
the   Judge   of  the    Zillah.    The  haddoodi 
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mdee  referred  to  in  the  original  grant  has 
K  been  tiled  in  original,  but  a  copy  of  a 
|>v  of  that  deed  said  to  have  been  obtained 
km  tiie  Cazee's  office  has  been  put  in.  It 
^alleged  that  the  original  huddoodbundee 
IS  rcgiitered,  not  before  the  Judge,  nor  at 
t  sam^  time  as  the  sunnud,  which,  under 
man* circumstances,  it  ought  to  have  been, 
being  of  the  same  date,  but  that  it  was 
siered  more  than  a  year  afterwards  by  the 
e.  The  defendants  admit  that  the  plaint- 
is  cniitled  under  the  sunnud  to  six  mouzahs 
which  he  is  in  possession,  but  with  re- 
ce  to  the  four  disputed  mouzahs  they 
that  they  are  comprised  within  the 
ad  put  in  by  the  plaintiff,  and  allege  that 
baddoodbundee  is  spurious. 

fhc  first  Court,    after    disposing  of  the  , 
in  bar,  observes  that  there  can  be  no  . 
ion  that,  at  the  time  the   sunnud  was  j 
,  a  huddoodbundee  was  also  written,  but 
the  huddoodbundee  contained  is  not 
Soned  in  the  sunnud.     The  plainlifT,  the 
Court  observes,   filed  a   copy  of  a  copy 
e  huddoodbundee    registered    by   the 
e,  but  the  Court  had  the  gravest  doubts 
dmg    that     document.     The     Deputy 
missioncr  observes   that,  although   that 
dbundee  purported  to  have  been  exe- 
00  the  same  day  as  the  sunnud,  and  al- 
b  the  sunnud  was  then  registered  before 
Judge,  the    huddoodbundee    registered 
lore  the  4rc{2ee  was  not  registered  until  a 
and  upwards    after   the   sunnud  ;  and 
«r    that  in    1830,    when    the     plaintiff 
cd  for  registration  of  his  name  in  re- 
/if  the  six  mouzahs  under  the  sunnud, 
^^id  not  produce  the  huddoodbundee,  nor 
he  say  anything  with   reference   to  the 
^diiional  mouzahs  now  claimed.     The 
Court,  therefore,  held  that  the  plaintiff 
dispossessed  in   1852  by  the  attachment 
by  the  Political  Department ;  that  he 
been  out  of  possession  ever  since  ;    that 
not  been  proved   that  the   huddood- 
«e  produced  by    him  is  the  huddood- 
referred  to  in  the  sunnud,   or  that 
baddoodbimdee  copy  of  a  copy  of  which 
•ow  produced  was  granted  by  the  Tekaet 
\  Bijoy  Singh,  or  executed  by  him  ;    thiit 
W  not  proved   that   the    foftr   villages  in 
te  are  covered  by    the  sunnud,  which 
covered  six  villages,  and  that  these  six 
»fs    are  in  the    plaintiff's     possession, 
fim  Court,   therefore,    dismissed     the 
fWntiff's  suit  with  costs. 

h  appeal  after  the  remand  by  this  Court, 
**  I'uicial  Commissioner,  after  reciting  the 


plaint  briefly  and  the  reasons  of  the  first 
Court  for  dismissing  the  suit,  observes  on 
the  question  of  limitation  that  he  was  of 
opinion  that  the  suit  was  not  barred  by  the 
Law  of  Limitation,  as  it  was  clear  from  the 
pleadings  and  documents  filed  that  the  four 
mouzahs  claimed  by  the  plaintiff  were  not 
attached  in  1852,  and  that  this  is  allowed 
by  the  Lower  Court;  and  that  further  it 
appeared  to  him  that  up  to  the  31st  August 
1859  the  date  of  the  former  Commissioner's 
order,  the  plaintiff  was  in  possession  of  these 
four  mouzahs,  although  *' irregularly  so; 
**and  that  it  was  in  that  year  that  the  rent 
"  due  on  them  was  recovered  from  the  plaint- 
"  iff,  and  he  called  upon  to  take  a  settlement 
•*  on  them  in  the  usual  terms,  it  was  then 
"  that  he  was  dispossessed  of  them  as 
**  portion  of  his  mokurruree  grant;  and  as 
"this  occurred  in  1859.  and  the  suit  was 
•'brought  in  1867,  or  eight  years  after  dis- 
"  possession,  the  suit  is  not  barred  bv  Act 
"XIV.  of  1859." 

On  the  merits,  he  observes  that  the  vali- 
dity of  the  sunnud  could  not  be  doubted  ; 
that  in  this  sunnud  the  names  of  the  six 
mouzahs  released  to  the  plaintiff  in  1859 
are  mentioned,  and  that  a  separate  huddood- 
bundee list  had  then  been  given,  accordino- 
to  which  boundaries  the  plaintiff  was  to 
receive  possession.  With  reference  to  the 
huddoodbundee  fded  by  the  plaintiff,  the 
Judicial  Commissioner  observes  that,  as  this 
document  was  said  to  have  been  registered 
by  the  Cazee,  the  Cazee's  register  was  sent 
for,  but  that  it  was  not  forthcoming;  that 
the  document  filed  purports  to  be  a  copy  of  a 
copy  taken  from  the  Cazee's  ofiice,  the 
original  having  been  burnt  with  other  papers 
belonging  to  the  plaintiff  about  20  or  22 
years  ago.  The  Judicial  Commissioner  pro- 
ceeds to  observe  that,  if  such  a  document 
really  was  in  existence,  it  is  clearly  proved 
by  the  evidence  of  the  witnesses  that  it  has 
been  destroyed,  and  a  copy  would,  therefore 
be  admissible.  Again,  he  observes  there  is 
no  doubt  that  such  a  document,  namely,  a 
huddoodbundee,  was  given  to  the  plaintiff 
at  the  time  the  sunnud  was  granted  ;  and  in 
order  to  satisfy  himself  that  the  contents 
of  the  document  given  to  the  plaintiff  were  to 
the  nature  stated  by  him,  he  called  for  the 
list  of  villages  in  the  estate,  that  is  to  sav, 
in  the  whole  Guddee,  filed  by  Tekaet  C]ir- 
dharee  Singh,  the  grandfather  of  the  minor 
defendant  in  1843.  In  this  list,  the  Judicial 
Commissioner  says  that  it  appear^  that  three 
out  of  the  four  villages  in  dispute  were  in- 
serted in  that  list  as  belonging  to  the  plalnt- 
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iff's  father  Kunhya  Singh ;  and  further,  that  We  think  it  is  clear  that  thi^  altachi 
a  4ih  village,  not  one  of  the  villages  now  made  by  the  Political  Department  (and 
claimed,  was  meniioned  in  that  list;  but,  says  I  an  attachment  peculiar  to  this  district, 
the  Judicial  Commissioner,  as  three  villages  in  other  districts  the  judgraent-cre 
whose  names  correspond  with  those  claimed  would  have  proceeded  against  the  proj 
by  the  plaintiff  are  to  be  found  in  this  list,  ,  and  sold  it)  was  made  for  the  purpoit] 
it  may  be  inferred  that  the  4th  village,  aU  ^  satisfying  the  ancestral  debts  of  thv?  fa 
though  not  mentioned,  must  be  inferred  to  On  the  attachment  being  made,  the  pb 
be  comprised  within  the  boimdaries  given  in  this  suit  objected  that  10  of  his  villa^esi 
in  that  huddoodbimdec.  Therefore,  it  ap-  by  him  and  his  ancestors  under  this  me 
pearing  to  the  Judicial  Commissioner  that  ruree  grant  for  their  maintenance  had 
the  suit  was  not  barred  by  the  Law  of  Limita-  i  attached.  This  claim  was  made  iraraed^ 
tion,  and  that  the  four  mouzahs  claimed  by  ,  after  the  attachment,  and  it  was  not 
the  plaintiff  were  part  of  his  mokurruree  1  three  years  after  the  claim  was  made 
grant,  he  decreed  the  appeal  and  the  i  any  answer  to  that  objection  was  put  if 
plaintiff's  suit,  reversing  the  decision  of  the  the  other  side.  After  considerable  litif 
Lower  Court.  and  on  an  appeal  to  the  higher  aul 

The  case  has  now  come  up  in  special  appeal    of  the  zillah,  it  was  finally  decided  in  \\ 
before   us.      The   points   taken    are — isL  -    that   the   plaintiff   was  entitled   only  to 
That  the  f.ower  Appellate  Court  was  wrong  1  mouzahs    for    his   maintenance    under 
in  holding  that  the  plaintiff's  suit  is  not  barred    sunnud,  and  that  these  six  mouzahs  rat 
by  the  Law  of  Limitation,  as  the  plaintiff, on  1  released  to  him  ;  and  with   reference  to| 
his  own  showing,  was  dispossessed  in   1852,  1  remaining  four  mouzahs,  it  was  held  that l' 
and  more  than  1 2  years  have  elapsed  before  |  were  not  covered  by  the  sunnud,  that 
the  institution  of  the  present  suit.     There  can    had   been   improperly   in   the   possessic 
be  no  doubt  in  this  case  that,  if  we  take  the    the  plaintiff  for  a  long  lime,  and  that] 
attachment  of  1852  as  the  starting  point,  and    would  be  allowed  to  hold    them  on  pa^i 
if  the  plaintiff's  cause  of  action  arose  in  that  !  of   a   proper   rent,    and    making  the 
year,  that  his  suit  is  barred.     Clause  12,  Sec-    bundobust  or  settlement.     The  plaimiffj 
lion  I  of  Act  XIV.  of  1859,  lays  down  that  I  fused  to  take  a  bundobust,  and   the  pre 
suits  for  the  recovery  of  immoveable  property,  j  of  these  four  villages,  instead  of  beingapf 
or  of  any  interest  in  iminoveale  property  to  ,  priaied   to   the    payment   of  the    plaial 
which  no  other  provisions  of  the  Act  apply,  i  debts,  were  appropriated  to   tjje  satisfa( 
must  be  brought  wiihini2  years  from  the  '  of  the  debts  of  the  judgment-creSTitorsofJ 
time  the  cause  of  action  arose.     The  learned  1  defendants.     It   is.   therefore,    in  186^ 
Judges  who  remanded  the  case  directed  the  '  the   plaintiff's  cause  of  action  arose. 
Lower  Court  to  try  it  under  this  Clause ;  and    was  nothing  in  the  attachment,  and  iherc^ 
therefore,  if  the  cause  of  action  accrued  to  1  nothing  in   the   possession    of  ihe  PoH' 
the  plaintiff  in  1852,  the  present  suit  brought  I  Department  adverse  to  the  plaintiff,  or  «l 
in  1867  is  barred  ;  but  it  is  contended  on  the  |  in   any  way  invaded  his  right  and  title  n 
other  side  that  the  attachment  in   1852  was    i860,  when  it  was  declared  that  he  had 
not  made  by  either  of  the  parties  to  this  suit,  |  title  to  the  four  villages,  subject  of  this 
but  that  it  was  an  attachment   aiade  at  the  1  and    the  proceeds  of  those  four  villages 
instance  of  judgment-creditors.     It  appears,  I  diverted  from  the  payment  of  his  deots, 
and  is  not  disputed,  that  the  family  of  the  '  applied   to   the   liquidation   of    defends 
'i'ekaets  were  indebted.     It  is   said   by   the  \  debts.    We,    therefore,   think   that  this 
defendants  that  the  attachment  was  made  as  I  is  not  barred  by  the  Law  of  Limitation, 
against   the   judgment-debtor,    Tekaet    Gir-    on  the  merits   we   cannot   concur  with 
dharee  Singh  alone.     On  the  other  hand,  the    decision  of  the  Judicial  Commissioner, 
plaintiff  says  that  the  attachment  was  made        We   think  that  the  grounds  taken  in 
to  satisfy  the  ancestral  debts  of  the  family  j  cial    appeal,  namely,  that  the  evidence  as 
for  which  they  were  both   liable;   but  it  is  .  the  loss  of   the   original   huddoodbundee 
clear    that    the    judgment-creditors    of    the  ,  not  legally   suflkient  to  allow  a  copy  «1 
plaintiff  did  also  take  oat  attachment  of  the  j  copy  (even  supposing  it  lo  be  admissible 
six  villages  covered  by  the  sunnud,  as  well  as  I  evidence)   to  be  used  against  the  special  af 
the  other  four  villages  now  in  suit,  and  that    pellant ;  further,  that   the  Lower  .App^l"' 
the   judgmoptcreditors   of  the. plaintiff  did 
<lraw  out  and  appropriate  in  satisfaction  of 


Court  was  wrong  in  law  in  using  as  evident 
against  the  defendants  an  old  list  of  village 


their  debt  the  proceeds  of  those  six  villages.  '  alleged  to  have  been  filed  in  the  Commiss:on 
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iS  Court  in  1843  by  the  grandfather  of 
b  minor  defendant,  without  taking  evidence 
^to  its  having  been  actual!}'  filed  by  him  ; 
|4  also  that  the  Judicial  Commissioner  has 
erred  in  giving  the  plaintiff  a  decree  for 
^ssioD  as  .regards  the  villages  Mohooa 
la,  iS^c.  ahhough  these  villages  are  not 
ied*in  the  list  of  villages  above  referred 
•are  good  grounds  of  appeal, 
^ith  reference  to  the  first  objection,  we 
Jully  sensible  of  the  wisdom  of  the 
rks  made  in  the  decision  of  the  Privy 
icil,  dated  February  1 868,*  quoted  by  the 
riaJ  respondent,  that  with  regard  to  the 
jibilitv*  of  evidence  in  the  native  Courts 
ia,  00  such  strict  rules  can  be  applied 
)se  which  are  generally  acknowledged 
carried  out  in  the  Courts  of  England ; 
we  also  think  that  we  ought  not  to  ap- 
amj  such  strict  rule  to  the  admission 
rumentary  evidence,  where  it  can  be 
m  that  the  copy  of  a  copy  of  a  docu- 
comes  from  a  public  of)ice,  and  that 
lent  evidence  has  been  given  of  the  loss 
original.  Now,  in  this  case,  all  the 
:nce  that  has  been  given  is  that  the 
of  the  plaintiff  was  burnt  20  or  25 
ago,  and  there  is  no  evidence  whatever 
loss  by  tire  of  this  original  document ; 
lanher  we  find  that  the  register  called 
imthe  Cazee  s  ofi^ce  is  not  forthcoming, 
copy  which  is  filed  purporting  to  be 
hy  the  Cazee  does  not  bear  the  signa- 
of  ih«r  officer ;  the  original  was  not 
sred,  as  it  ought  to  have  been,  at  the 
time  and  in  the  same  office  as  the 
ree  sunnud  ;  and  therefore  we  think 
^e  tirst  Court  that  this  document  is  of 
tiy  suspicious  nature,  and  that,  in  the 
of  all  evidence  of  a  satisfactory 
icter  as  to  the  loss  of  the  original  docu- 
the  Deputy  Commissioner  was  right  in 
'oglhis  document  as  inadmissible, 
reference  to  the  list  which  the  Judi- 
j^Commissioner  has  admitted  as  evidence 
the  special  appellant,  we  think  that 
^rong  in  law  in  making  use  of  that 
^««  evidence  as  against  the  special  appel- 
The  list  purports  to  be  a  list  of  the 
jCsof  the  whole  guddee  or  parent  estate. 
.™  list  mention  is  made  of  three  vil- 
as  being  in  the  possession  of  Kunhya 
^  bttt  there  is  nothing  to  identify  these 
^^^Uges  with  the  mokurruree  sunnud 
^  to  the  ancestor  of  the  plaintiff,  nor 
^«erc  anything  in  that  list  to  show  that 
'^^cs  mentioned    therein    as    in   the 
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occupation  of  Kunhya  Singh,  the  father  of 
the  plaintifl:',  were  held  by  him  for  his  main- 
tenance under  the  sunnud  or  grant. 

Again,  the  Judicial  Commissioner  is  clear- 
ly wrong  in  decreeing  to  the  plaintiff  a 
village  which  is  not  even  to  be  found  in  the 
list  itself. 

We  have  a  few  more  remarks  to  make  on 
the  merits  of  this  case  independent  of  the 
grounds  taken  in  special  appeal.  We  are 
of  opinion  that  the  huddoodbundee  is  clearly 
spurious  for  these  reasons,  that  in  the  mo- 
kurruree grant  six  villages  are  distinctly 
mentioned  by  name,  the  aggregate  jummaof 
Rupees  10  and  some  annas  is  also  recorded, 
and  the  jumma  of  each  village  is  separately 
specified  :  it  then  goes  on  to  say,  "  I  give  you 
**  these  six  villages  as  per  huddoodbundee." 
Of  course,  that  means  that  the  huddood- 
bundee contains  a  description  of  the  bound- 
aries of  the  six  mouzahs  granted,  because 
the  six  mouzahs  are  clearly  identified,  and 
the  jumma  arc  separately  specified.  Now, 
the  huddoodbundee  put  in  by  the  plaintiff 
not  only  gives  boundaries  extending  far 
beyond  the  limits  of  six  villages  originally 
granted,  but  it  also  includes  villages  not 
granted  at  all — and  this  alone  throws  the 
greatest  suspicion  upon  its  genuineness;  and 
when  to  this  circumstance  we  add  the  fact 
that  the  mokurruree  sunnud  which  is  not 
disputed  is  registered  before  the  Judge,  and 
that  this  deed  which  is  now  filed  and  pur- 
ports to  be  a  copy  of  a  copy  of  the  hud- 
doodbundee alleged  to  have  been  executed 
at  the  same  time  as  the  sunnud  was  not 
registered  until  more  than  a  year  after,  and 
that  before  a  Cazee,  we  can  have  no  hesita- 
tion in  coming  to  the  same  conclusion  at 
which  the  first  Court  has  arrived  that  this 
is  a  spurious  document.  Again,  the  Judi- 
cial Commissioner  takes  no  notice  whatever 
of  a  very  important  point  in  the  case  noticed 
by  the  first  Court,  namely,  that  in  1830, 
when  the  plaintiff  applied  for  registration  of 
his  name  as  mokurrureedar  with  reference  to 
the  six  villages  covered  by  the  sunnud,  he 
did  not  file  this  huddoodbundee  ;  and  further 
that  he  omitted  to  make  any  mention  of  the 
fact  that  he  was  in  possession  of  the  four 
villages  now  in  dispute,  or  to  ask  that  his 
name  should  be  recorded  with  reference  to 
these  four  villages  as  malik. 

For  these  reasons,  we  reverse  the  decision 
of  the  Judicial  Commissioner,  restore  the 
decree  of  the  first  Court,  and  dismiss  the 
plaimiff's  suit  with  costs  of  both  t'ourts,  in- 
eluding  the  costs  of  this  appeal. 
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The  2nd  February  1871. 

Present : 

The  llon'ble  L  S.  Jackson  and  \V.  Ainslie, 

Judi^es, 

Butwarra— Rig^ht  of  suit. 

Case  Xo.  1527  of  1870. 

Special  Appeal  from  a  decision  passed  by  ihe 
Officiating  Additional  Judge  of  Tirhooty 
dated  the  25th  April  i8'/0,  reversing  a  de- 
cision of  the  Sudder  Moonsiff  of  that  Dis- 
trictf  dated  the  12th  August  J86g. 

Hhekdharee  Singh  and  others  (Plainliffs), 

Appellants, 

versus 

» 

Kishcn  Pershad  Singh  and  others  (Defend- 
ants), Respondents, 

Baboo  Mohcsh  Chunder  Choivdhry  for 

Appellants. 

Baboo  Chunder  Madhub  Ghosc  for 
Respondents. 

A  suit  to  set  aside  a  mokurrurece  lease  granted  by  a 
co-sharer  was  held  to  be  premature  as  having  been 
brought  before  completion  of  a  butwarra  which  was 
in  course  of  being  effected,  the  plaintiff  having  no  locus 
standi  to  bring  a  suit  in  respect  of  a  niokurruree  by 
which  he  might  never  be  injuriously  affected. 

Jackson,  J, — The  plaintiff  in  this  case, 
who  is  the  6-annas  co-sharer  in  an  estate 
which  was  under  partition,  sued  the  defend- 
ant to  get  rid  of  an  alleged  niokurruree 
lease  granted  by  a  co-sharer  who  held  2 
annas  of  the  same  estate  under  which  the 
defendant  occupied  the  particular  lands  — 
being  part  of  the  estate  in  question. 

The  Moonsifi",  it  appears,  gave  the  plaintiff 
a  decree,  which  was  afterwards  set  aside  by 
the  Zillah  Judge  for  reasons  stated  in  his 
judgment. 

It  appears  to  us,  from  the  circumstances 
of  this  case,  that  the  plaintiff  came  into 
Court  prematurely.  The  butwarra  had  not 
yet  been  completed.  It  was  uncertain  what 
lands  might  ultimately  be  assigned  to  the 
plaintiff  or  to  the  other  co-sharers  ;  and  it  was 
therefore  quite  needless  for  the  plaintiff,  and, 
in  fact,  he  had  no  locus  standi  to  bring  the 
present  syit  in  respect  of  a  mokurruree  by 
which  he  might  never  be  injuriously  affected 
at  all. 


We  think  the  suit  ought  to  have  bccai 
missed  on  this  ground,  and  neither  the  Ji 
nor  the  Moonsiff  gave  the  proper  d(  ' 
in  the  case.     The  judgments  of  bolkj 
Lower  Courts,  therefore,  will   be  set 
and   the    plaintiff's   suit   disiuissed    wi 
prejudice,  however,  to  any   claim  or 
which  he  may  hereafter  find  it  nec< 
advance  in  respect  of  the  lands  in  suiL 

The  plaintiff  will  pay  the  costs  of 
Lower  Courts,  but  in  this  Court  each 
will  pay  his  own  costs. 


The  2nd  February  1871. 

Present  : 

The  llon'ble  F.  B.  Kemp  and  F.  A.  Gl 

Judges. 

Purchaser  of  a  plaintiff's  rights- 
Appeal. 

Dhunnoo  Sowdagur,  Petitiontr, 

)  versus 

I 

■    Sunnoo  Bibee  and  others,  OpposiU  P 
Baboo  Okhil  Chunder  Sein  for  Pctilic 


Mr,  R.  E.  Tividale  and  Baboo  Mm 
der  Banerjee  for  Opposite  Parir. 

A  party  who  purchases  the   riglUg  and  inter 
the  plaintiffs  after  a  suit  has  been  aismissed 
entitled  to  appeal  against  the  order  of  dismissal^ 
out  joining  the  original  plaintiffs  in  the  suit  as" 
lants. 

Kemp,  7.— This  is  an  application  odi 
part  of  one  Dhunnoo  Sowdagur  to  be  air 
ed  to  appeal  specially  against  the  dec 
passed  by  the  Judge  of  Chittagong  or 
6th   of  May    1870.     It  appears,  and  is^ 
mitted,    that    the     original    plaintiffs 
Vusuf  Ali  and  (iolam  Hosseij.    TheJ 
one  Sunnoo  Bibee,  and  the  suit  was  disi 
ed  as  against  the  original  plaintiffs.    1^» 
noo   Sowdagur,    however,    who  no* 
to  appeal,  purchased  the  rights  and  int< 
of    the    original    plaintiffs,    Vusuf  Ah 
(iolam  llossein,   after  the  dismissal  o* 
suit,  and  he  alleges   that  he  is  entulw 
api)eal   against   the   decision  of  the  J" 
The  Deputy  Registrar,  on  the  back  ot 
petition,  certifies   that   the   applicant  ^\ 
sents   himself  to  be   the   purchaser  ot 
rights   and    interests   of    the  plaintiffs.^ 
files  no  proof  in  support  of  his  P"^^  ^^^ 
in  support  of  his  name  having  been  p» 
on  the  record  before  the  Lower  Court. 
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dees  Phear  and  E.  Jackson,  on  the  24th 

L^gost  1870,  directed  a  rule  to  issue 
upon  the  other  side  to  show  cause 
3  weeks  of  the  service  of  the  rule 

the  applicant  should  not  be  allowed  to 

on  t&e  appeal. 

think  it  very  clear  that,  according  to 
Ing  laid  down  in  Volume  IX. ^  Weekly 
ter,  page  311,  and  particularly  with 
»ce  to  the  remarks  made  by  the  late 
Chief  Justice  Sir  Barnes  Peacock, 
diis  is  a  case  in  which  the  applicant 
inoo  Sovvdagur  is  not  entitled  to  appeal 
joining  the  original  plaintifiEs  in 
lit  as  appellants.  Not  having  done 
according  to  the  rule  laid  down  in 
dsion  above  quoted,  we  reject  his 
lion  to  appeal  singly. 

say  nothing  as  regards  his  power  to 

jointly   with    the  original   plaintiffs ; 

be  do  so,  any  objections  that  may  be 

with  regard  to  his  being  out  of  time 

(ftea  be  taken  into  consideration.     The 

I  will  be  discharged  with  costs. 


The  2nd  February  1871. 

Present : 

Bon'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges. 


of  rent— Tenancy. 

No.  i5ooof  1870  under  Act  X.  of  1859. 

Appeal  from   a   decision  passed  by 

^  Officiating  Judge  of  Gya,  dated  the 

'1/  April  iSyOy  modifying  a  decision  of 

Deputy     Collector' 0/  that    District, 

Ui  the  ^h  February  i8jo. 

[Ukoolcc  Chund  (Defendant),  Appellant. 

versus    ' 

Rajroop  Kooer  and  others  (Plaintiffs). 
Respondents, 
Vol  XV. 


Mr.  R,  T.  Allan  for  Appellant. 

Baboos  Kalee  Mohun  Dass  and   Bhoivanee 
Churn  Dutt  for  Respondents. 

A  party  holdinff  an  assignment  from  the  landlord 
to  recover  rents  from  C,  a  registered  tenant,  having 
sued  both  C  and  D  as  co-tenants  of  the  tenure,  the  suit 
against  D  was  dismissed  by  the  Lower  Courts. 

Held  that,  as  the  assignment  respected  the  rents  of 
that  tenure,  and  D  had  admitted  being  in  possession  of 
the  land,  the  suit  ought  to  have  been  allowed  to  pro- 
ceed against  both. 

ft 

Jackson,  J, — In  my  opinion,  this  case  has 
been  erroneously  tried.  The  plaintiff,  hold- 
ing a  tunkha  or  assignment  which  enabled 
her  to  bring  a  suit  against  Dhoolee  Chund, 
the  registered  tenant  of  a  certain  holding, 
brought  a  suit  against  Dhoolee  Chund  and 
Deen  Doval  as  co-tenants  thereof. 

It  appears,  at  least  it  is  so  alleged  by  the 
defendant  before  us,  that,  under  certain 
family-arrangements,  the  property,  in  respect 
of  which  the  rent  is  due,  is  now*  held  by 
Deen  DoyaK  and  not  by  Dhoolee  Chund ;  but 
in  consequence  of  the  tunkha  on  which  the 
plaintiff  sues,  not  specifying  the  name  of 
Deen  Doyal,  the  Lower  Court  declined  to 
entertain  the  suit  as  against  Deen  Doyal, 
although  Deen  Doyal  in  his  own  answer 
admitted  that  he  was  in  possession  of  the 
land,  and  therefore,  of  course,  liable  for  the 
rent. 

Having  released  Deen  Doyal  in  this  way, 
the  Court  then  went  on  to  try  whether 
Dhoolee  Chund  was  liable  for  the  rent.  The 
Deputy  Collector  considered  that  he  was  not 
liable ;  but  on  appeal  the  Zillah  Judge,  up- 
holding the  order  as  to  Deen  Doyal,  revers- 
ed the  decision  in  regard  to  Dhoolee  Chund, 
and  gave  plaintiff  a  decree  against  the  latter. 

Against  that  decree  the  defendant  Dhoolee 
Chund  has  come  up  in  special  appeal.  I 
should  have  thought  that,  if  the  plaint  had 
been  improperly  framed  by  reason  of  Deen 
Doyal  being  sued,  although  the  tunkha  .dixdi. 
not  enable  the  plaintiff  to  sue  him,  the 
whole  suit  ought  to  have  been  dismissed. 
But,  in  reality,  it  seems  to  me  that  the 
objection  was  an  invalid  one  ;  that  the  land- 
lord had  assigned  the  right  to  i^cover  the 
rents  in  respect  of  that  tenure  to  the  plaintiff, 
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and  that  the  name  of  Dhoolee  Chund  alone 
being  specified  was  referable  to  the  fact 
that  he  was  the  registered  tenant.  I  think, 
therefore,  more  especially  when  Deen  Doyal 
admitted  being  in  possession  of  the  land, 
that  the  suit  ought  to  have  been  allowed  to 
proceed  against  both  of  them.  The  result 
of  the  Lower  Courts'  not  doing  so  has  been 
that  great  complication  has  arisen.  A  party 
has  been  made  answerable  for  rent  in  re- 
spect of  land  of  which  he  is  not  in  posses- 
sion, and  the  party  who  has  admitted  him- 
self to  have  been  in  possession  of  the  land 
has  been  absolved  from  liability  to  pay  rent. 
A  further  complication  in  regard  to  costs 
has  also  resulted. 

I  think  the  trial  of  both  the  Courts  ought 
to  be  set  aside,  and  the  suit  ought  to  be  re- 
manded in  order  that  the  Deputy  Collector 
should  try  whether  both  Dhoolee  Chund  and 
Deen  Doyal,  or,  if  not  both,  which  of  them, 
is  liable  for  this  rent. 

Ainslie,  y, — I  concur. 


The  3rd  February  1871. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Certificate  of  administration— Section  5,  Act 
XXVII.  of  i860— Jurisdiction— Procedure. 

Case  No.  406  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Beerhhoom,  dated  the  6th 
August  i8yo. 

Gour  Soondur  Paroy  and  another  (Objectors), 

Appellants, 

versus 

Kristo  Kant  Mahaton  (Petitioner), 
Respondent. 

Baboo  Preonath  Banerjee  for  Appellants. 

Baboo  Kishen  Succa  Mookerjee  ioi 
Respondent. 

H-^^?*  ^•*f""*y.u*^u^!f"  **>«"  ^y  an  order  of  the 
High  Court  from  the  holde/  of  a  certificate  under  Act 


XXVII.  of  1S60,  a  Zillah  Judge  is  not  competeiit( 
own  motion  to  release  the  money  and  give  it 
he  thinks  the  time  for  doing  so  has  arrived,  h 
him  to  report  the  circumstance  to  the  f  ligfi 
orders. 

Such  security  should  not  be  returned  before 
piration  of  the  time  allowed  by  law  to  an  opoosiof  < 
ant  for  bringing  a  regular  suit. 

Glover,  J\ — Kristo  Kant  Mahai 
tained  a  certificate  under  Act  XXVll. 
to  collect  debts  due  to  a  certain  estate.' 
the  application  of  the  present  object 
by  an  order  of  this  Court  passed  oo  tl 
of  July  1867,  the  Judge  was  di« 
take  security  from  Kristo  Kani  ondcrj 
tion  5  of  the  Act.  Security  to  the  ai 
of  500  rupees  was  taken  accordingly, 
certificate-holder  now  applies  to  hai 
money  refunded  to  him  on  the  groi 
the  time  for .  appealing  against  the 
passed  under  Act  XXVII.  has 
The  Judge  considered  (for  reasons  git 
him  in  his  decision)  that  he  had  aut 
cause  the  refund  of  the  security-monc?; 
finding  that  the  period  for  appealing 
the  order  under  Act  XXVII.  of  i8( 
expired,  he  made  an  order  accordinj^ 
the  refund  of  the  money  to  the  peiiliow 

It  appears  to  us  that  the  Judge  in 
wrong.     Section  5  of  the  Act  lays  it 
in  express  words  that  the  object  of 
security  from  a  certificate- holder  is 
demnify  any  person  who  may  be  found 
after  in  a  regular  suit  to  have  a  right 
moneys  collected  as    owner   of  the 
Now,  as  a  regular  suit  for  immoveable 
perty  is  within   time   if   brought  withii 
years  from  the  time  the  cause  of  action 
it  is  clear  that,  if  this  money  is  given 
the  petitioner  before  the   expiration 
time  allowed  by  law  for  bringing  a  i 
suit,  the  object  of  taking  the  security 
be  altogether  defeated.     But*  in  any  ' 
we  think  that  the  Judge  would  not  be 
petent  of  his  own  motion  to  release  the 
ney  and  give  it  back  to  the  petitioner, 
order  to  take  security  was  passed  bj  t 
sion  Bench  of  this  Court,  and  the  onl)' 
left  to  the  discretion  of  the  Judge  wall 
amount   of  security    to    be  taken.    H 
Judge  considered  that  the  time  had  cooej 
releasing  the  money  thus  deposited,  it 
for  him  to  have  reported  the  circumsttfl^ 
this  Court,  and  to  leave  this  Court  to  pasli 
own  order  in  the  matter. 

The  appeal  is,  therefore,  allowed,  and 
order  of  the  Judg^  reversed  with  costs. 
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The  3rd  February  1871. 

Present  : 

Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
yudges. 

icemeot  of  rent — Rule  of  proportion— 
Procednre. 

5c  No  1609  of  1 870  under  Act  X.  of 
1859. 

r/  Appeal  from  a  decision  passed  by 
Additional  Judge  of  Hooghly^  dated 
2yd  May  iSyo,   affirming  a  decision 

the  Deputy  Collector  of  that  District, 
the  28th  February  18 Jo, 

lishen  Mookerjee  (PlaintifiF),  Appellant, 
versus 

Churl)  Dobaree  and  others  (Defend- 
ants), Respondents, 

«  Hem  Chunder  Banerjee  and  Umbika 
Churn  Banerjee  for  Appellants. 

^hoos  Mohinee  Mohun  Roy  and  Pearee 
Mohun  Mookerjee  for  Respondents. 

'Wit for  enhancement  of  rent  on  the  ground  that 
>jince  and  productive  powers  of  the  land  have  in- 
u  otherwise  than  by  tne  agency  or  at  the  expense 
►«yBb,  where  defendants  plead  protection  under 
'•4*  Act  X.  of  1U59,  if  the  Judge  finds  that  this 
•80t  made  out,  and  that  the  plaintiff  establishes 
wnd  of  his  claim,  he  must  apply  the  rule  of  pro- 
■  Uid  do«1)  in  the  Full  Bench  ruling  in  the  case 
"iranec  Dossee. 


^leut 


Vi  7' — This   was  a  suit  to  enhance 

payable  by  ihe  special  respondents 

service  of  notice.     The  former  rent  ap- 

J  to  have  been  Rupees  104-1 5  ann;is,  and 

^enhanced  rent  now  demanded  is  Rupees 

n  annas  1 7  gundas  on  a  holding  of  33 

«  18  cotiahs  of  land. 

ground  upon  which  the  zemindar  seeks 
'tthance  was  that  the  value  of  the  pro- 
«  and  the  productive  powers  of  the  land 

l^e  increased  otherwise  than  by  the  agency 

'  «  Ac  expense  of  the  ryots. 


In  the  first  Court  the  Deputy  Collector 
found  that  the  ryots  had  made  out  their  plea 
under  Section  4  of  Act  X.  of  1859,  and  with 
reference  to  the  ground  upon  which  enhance- 
ment was  claimed,  he  found  that  the  plaint- 
iff had  failed  to  prove  that  the  value  of  the 
produce  or  the  productive  powers  of  the 
land  had  increased  otherwise  than  by  the 
agency  or  at  the  expense  of  the  ryots. 
The  suit  was  therefore  dismissed. 

On  appeal  to  the  Additional  Judge  of 
Hooghly,  he  laid  down  the  issue  properly, 
namely,  he  said  that  the  question  for  the. 
Court  to  decide  was  whether  the  plaintiff 
was  entitled  to  receive  from  the  defendants 
rent  at  the  increased  rates,  and  on  the 
grounds  mentioned  in  the  notice  served  on 
the  latter,  namely,  that  the  value  of  the 
produce  and  the  productive  powers  of  the 
defendant's  land  had  increased  without  the 
agency  or  at  the  expense  of  the  ryot ;  but  in' 
deciding  this  point  it  is  very  clear  that  the 
Judge  throughout  his  judgment  has  thought 
the  plaintiff  had,  not  only  to  make  out  that  the- 
productive  powers  of  the  land  and  the  value 
of 'its  produce  had  increased  otherwise  than 
by  the  agency  or  at  the  expense  of  the 
ryot,  but  that  he  had  also  to  prove  that  there 
was  a  nett  increase  in  profits  to  the  ryot, 
after  making  certain  deductions  and  allow' 
ances  which  are  detailed  at  great  length  in 
the  decision  of  the  Judge ;  for  we  find  that 
in  two  passages  of  his  judgment  he  states 
"  that  the  plaintiff  has  failed  to  prove  that 
the  defendant's  profits  are  greater  than  for- 
merly ;"  and  again  in  the  latter  portion  of 
his  judgment,  where  he  says  that  he  must 
decide  the  case  on  the  evidence  before  him, 
he  says  that  "-there  is  no  evidence  to  show 
what  is  the  amount  of  the  defendant's  in- 
creased profits,  or  that  there  are  any,"  and 
therefore  that  the  case  must  be  dismissed. 

In  special  appeal  it  is  contended  that  the 
Judge  has  wholly  misapprehended  the  re- 
quirements of  the  law  under  Clause  2,  Sec- 
tion 17  of  Act  X.  of  1859  \  ^^^^  ^s  ^^  plaint- 
iff has  proved  that  the  value  of  the  produce 
and  the  productive  powers  of  the  land  have 
increased  without  the  agency  or  at  the  ex- 
pense of  the  ryots,  the  plaintiff  had  made  out 
sufficient  grounds  to  entitle  him  to  a  decree  ; 
and  that  the  proper  mode  of  determining  the 
case,  the  plaintiff  having  made  out  those 
grounds,  was  to  follow  the  rule  of  proportion 
as  laid  down  in  the  celebrated  case  of  Tha- 
kooranee  Dossee,  decided  by  a  Full  Bench  of 
the  whole  Court.*  , 
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We  think  that  this  case  must  be  remanded 
for  the  Judge,  in  the  first  place,  to  try  whe- 
ther the  tenure  is  protected  under  Section  4 
of  Act  X.  of  1859,  a  point  upon  which  the 
Deputy  Collector  came  to  a  distinct  finding, 
and  held  that  the  tenure  was  protected. 

The  Judge  has  not  noticed  this  part  of  the 
case  at  all.  If  he  finds  that  the  tenure  is  not 
protected  under  Section  4,  then  the  onus 
will  be  on  the  landlord  to  prove  the  ground 
of  his  right  to  enhance  and  to  show  that  the 
value  of  the  produce  and  the  productive 
powers  of  the  land  have  increased  otherwise 
than  by  the  agency  or  at  the  expense  of  the 
ryot.  With  reference  to  this  part  of  the  case, 
we  direct  his  attention  to  the  Full  Bench 
Ruling  to  be  found  in  Volume  IX.  of  the 
Weekly  Reporter,  page  190,  dated  31st  of 
January  1868.  He  will  do  well  to  study 
carefully  the  remarks  of  the  learned  Chief 
Justice  in  that  case  before  coming  to  a  find- 
ing upoti  this  issue.  AH  that  is  necessary 
for  the  plaintiff  to  establish,  if  the  first  issue 
18  found  in  his  favor,  namely,  that  the  tenure 
is  not  protected  under  Section  4,  is  that 
there  has  been  an  increase  in  the  value  of 
the  produce  and  in  the  productive  powers  of 
the  land,  and  that  such  increase  has  been 
caused  otherwise  than  by  the  agency  or  at  the 
expense  of  the  ryot.  If  he  establishes  this, 
then  under  the  ruling  to  be  found  in  the  case 
of  Thakooranee  Dossee  the  Judge  must  ap- 
ply the  rule  of  proportion  as  laid  down  in 
that  case,  and  award  a  proportionate  increase. 
In  coming  to  a  conclusion  as  to  whether  the 
value  of  the  produce  or  the  productive 
powers  of  the  land  have  increased  without  the 
agency  or  at  the  expense  of  the  ryot,  he  will 
not  take  any  one  exceptional  year  in  which 
a  temporary  increase  may  have  been  caused 
by  accidental  causes  — such  as  bad  harvests 
and  the  like  ;  but  he  must  take  an  average  of, 
say,  4  or  5  years  as  he  may  think  fit,  and  ap- 
ply the  principle  of  proportion  as  laid  down 
in  the  case  of  Thaicooranee  Dossee.  He  will 
do  well  to  weigh  the  observations  made  by 
Mr.  Justice  Macpherson  in  that  case,  viz.^ 
''It  is  necessary  that  the  officer  making  the 
inquiry  in  such  a  case  must  be  satisfied  that 
the  enhanced  value  of  the  produce  of  the 
land  proved  by  the  zemindar  is  likely  to  be 
a  durable  one,  and  not  an  accidental  and  ex- 
ceptional  high  price  of  a  particular  year  in 
consequence  of  drought,  scarcity,  bad  har- 
vests, or  other  irregular  causes/' 

The  case  is  remanded  for  the  Judge  to 
dispose  of*  it  with  reference  10  these  re- 
marks. 


The  6th  February  1871. 

Present: 

The  Hon'ble  G.  Loch  and  Dwarkani 
Mitter,  Judges. 

Joinder  of  causes. 

Cases  Nos.  1471  to  1495  of  1870. 

Special  Appeal  from  a  decision  pai 
the  Subordinate  Judge    of  Bhaugi 
dated  the  2Sth   April  iSyo,  affirm 
decision  of  the  Moonsiff  of  thai 
dated  the  j!st  December  i86g. 

Nehal  Singh  and  others  (Plaintiffs^ j 
Appellants^ 

versus 

Syud  Alai  Ahmed  and  others  (Defendi 

Respondents, 

Baboos    Mohesh    Chunder    Chowdhry 
Boodh  Sem  Singh  for  AppellaDt& 

Mr,  H.  E,  Twidale  2Siil  M outvie  Syud 
hamut  Hossein  for  Respondents. 

A  number  of  cases  having  been  instituted 
same  defendant  and  relating  to  the 'same  n 
plaintiff  in  one  of  them  applied  to  both  the  Lower ( 
to  have  them  all  tried  toother,  pointing  out  partk 
that  the  documentary  evidence  m  one  of  the  otherj 
was  necessary,  and  should  be  made  use  of  in  tm  t 
his  case.  This  application  was  refusedbythefin^i 
and  the  Lower  Appellate  Court  decided  the  case  1 
applicant  upon  evidence  recorded  with  it,  and  r* 
of  the  others  as  governed  by  that  judgment. 

Held  that  all  the  cases  should  have  been 
gether;  but  as  the  fudge  failed  to  comply  with 
plication  to  do  so,  he  should  have  tried  each  C85eJ 
rately  on  its  merits. 

Loch,  J. — It  appears  that  all  these 
were  before  the  Lower  Appellate  Coi 
one  and  the  same  time,  and  besides 
cases  there  were  others  against  the  same^ 
fendant  and  relating  to  the  same  matter. 

The  plaintiff,  Nehal  Singh,  appellant  ill 
case  before  us,  applied  to  both  The  Cofst^^ 
low  to  have  all  the  cases  tried  together, 
ing  out  particularly  that  the  docume 
evidence  in  Jotee  Singh  and  Hur  ^)'^^t\ 
was  necessary,  and  should  be  made  use  oi| 
the  trial  of  his  case. 

The  first  Court  refused  to  take  alt  the^ 
together,  giving  a  most  unsatisfactory  ft 
for  such  refusal,  and  the  Lower  Apf 
Court  passed  no  order  at  all.    The 
Appellate  Court,  however,  decided  the 
of  Nehal  Singh  upon  evidence  that  wis 
corded   with   it,   and   then  disposed  ^ 
other  24  cases  as  governed  by  the  ju* 
passed  in  that  case. 
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It  is  clear  that,  if  the  Judge  failed  to  com- 

with  the   prayer   of   the    petitioner,   he 

Id  have  tried  each  case  separately   on 

jnerits,  and  should  not  have  made  all  the 

dependent  upon  the  judgment  passed  in 

Singh's  case,  for,  although  we  find 

in  this  case  there  was  a  summary  order 

Elbe  Collector  of  1853  on  which  the  Judge 

tly  relied  as  showing  that   limitation 

the  suit,  yet  that  judgment  was  not 

m  15  out  of  the   25  cases,  and  is  not 

cable  to  any  of  those  1 5 . 

e  think  that  the  Subordinate  Judge  has 

to  give  any  good  reason  for  refusing 

rayerof  the  petitioner,  and  by  his  refusal 

caased  a  considerable  degree  of  confusion 

disposal  of  these  appeals.     We  think, 

^Ac  ends  of  justice  and  the  proper  deter- 

n  of  the  question  between  the  parties, 

all  these  cases  should  be  tried  together, 

all  the  evidence  which  is  put  forward  in 

sbould»be  looked  to  ;  and  if  necessary, 

urt  should  send  for  the  records  of  Joiee 

and  Hur  Dyal's  case,  and  having  gone 

b  all  the  evidence  pass  a  proper  de- 

ID. 

costs  will  abide  the  ultimate  result. 
tHUr,  J, — 1  concur. 


The  6th  February  1871. 

Present  : 

Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges. 

property — Partition— Pleadings. 

Case  No.  1585  of  187a. 

*«  Appeal  from  a  decision  passed  by  i/ie 
ordinate  Judge  of  Gya,  dated  the  2yth 

^ril  tS'jOj  affirming  a  decision  of  the 
ider  M^onsiff  of  that  District,  dated  the 

fk  July  i86g, 

ilocbnn  Pattuck  (Defendant),  Appellant, 

versus 

fioghoobur  Dyal  and  others  (Plaintiffs), 
Respondents, 

^,    Bahoo  Kishen  Succa  Mookerjee  for 

Appellant. 

w  Khttier  Nath  Bose  for  Respondents. 

'  *  suit  to  obtain  by  partition  halt  of  an  ancestral 
ilBig-house  in  which  defendant  was  livinjir,  the 
^  averred  that  ihc  house  in  which  [jlaintilT  was 


living  was  likewise  ancestral,  and  that,  in  a  partition 
between  them,  the  houses  which  they  respectively  occu- 
pied had  fallen  to  their  respective  shares.  Plaintiff 
replicated  that  his  house  was  not  ancestr&l,  but  had 
been  purchased  out  of  his  own  funds. 

Held  that  it  was  necessary  to  inquire  into  plaintiff's 
title  under  the  whole  circumstances  of  the  case,  and 
when  it  appeared  that  he  was  in  separate  occupation  of 
a  portion  of  the  ancestral  dwelling-house,  whether  he 
had  a  right  to  the  partition  of  the  one  without  bringing 
the  other  into  hatchpot. 

Jackson,  J, — In  this  case,  it  appears  to 
me  that  the  decisions  of  both  the  Lower 
Courts  are  erroneous,  although  they  do  not 
agree  in  the  ratio  decidendi. 

The  plaintiff  sued  to  obtain  by  partition 
half  of  an  ancestral  dwelling-house  in  which 
the  defendant  was  living.  The  defendant 
answered  that  the  dwelling-house  in  which 
he  lived  was,  no  doubt,  ancestral,  but  he  also 
averred  that  the  house  in  which  the  plaint- 
iff himself  was  living  was  likewise  ances- 
tral, and  he  declared  that  in  a  partition 
between  them  the  houses  which  they  re- 
spectively occupied  had  fallen  to  their  re- 
spective shares.  The  plaintiff  appears  to 
have  put  in  a  sort  of  replication  to  this,  in 
which  he  denied  that  the  house  in  which 
he  lived  was  ancestral,  and  declared  that 
he  had  purchased  it  out  of  his  own  funds. 

The  Court  of  first- instance  enquired  into 
the  two  allegations,  viz.,  whether  there  had 
been  a  partition  or  no,  and  whether  the 
house  occupied  by  the  plaintiff  had  been 
purchased  by  him.  It  found  both  points 
in  the  negative,  but  it  declared  that,  as  the 
defendant  did  not  seek  for  a  portion  of  the 
house  occupied  by  the  plaintiff,  and  as  the 
house  occupied  by  the  defendant  was  ad- 
mittedly ancestral,  the  plaintiff  must  be 
entitled  to  a  half  share  of  it,  and  that  the 
defendant  would  be  at  liberty  to  take  any 
course  he  might  think  fit  in  regard  to  the 
other  dwelling-house.  It,  therefore,  gave 
plaintiff  a  decree. 

This  case  going  on  before  the  Subordinate 
Judge,  he  affirmed  the  judgment  of  the 
Court  below,  but  considered  that  it  was 
irregular  to  go  into  the  question  of  purchase 
by  the  plaintiff,  inasmuch  as  the  suit  of 
the  plaintiff  related  to  the  one  house  alone. 

Now,  it  seems  to  be  obvious  that,  when 
the  plaintiff  sought  to  recovef  by  partition 
half  of  one  of  the  ancestral  dwelling-houses, 
it  was  necessary  for  the  Court  to  inquire 
whether,  in  the  whole  circumstances  of  the 
case,  the  plaintiff  was  entitled  to  that  par- 
tition or  no ;  and  when  it  appeared  that  the 
plaintiff  was  already  in  separate  occupation 
of  a  portion  of  the  ancestral  dwtlling-house, 
the  Court  would  have  to  decide  whether  he 
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had  a  right  to  the  partition  of  the  one  house 
without  bringing  the  other  Into  halchpot. 
In  point  of  fact,  it  would  seem  to  be  a  very 
piobable  account  of  the  matter  that,  one 
party  having  got  one  of  the  houses  and  the 
other  party  the  other,  they  were  respec- 
tively occupying  these  two  houses  by  agree- 
ment. 

I  think,  therefore,  that  the  decisions  of 
both  Courts  must  be  set  aside,  and  the  case 
must  go  back  to  the  Court  of  first  instance, 
in  order  that,  regard  being  had  to  the  facts 
found,  it  may  determine  whether  the  plaint- 
iff was  entitled  to  any  further  partition  or 
no.  That  Court  could  not  refer  the  defend- 
ant to  a  separate  suit,  but  must  decide  the 
case  with  reference  to  the  whole  of  the  cir- 
cumstances. 

The  costs  of  special  appeal  will  be  costs 
in  the  cause. 

It  is  necessary  to  add  that  the  first  Court 
appears  to  have  gone  entirely  on  the  failure 
of  proof  of  a  formal  partition,  that  is  to 
say,  of  a  partition  reduced  in  writing,  and 
arrived  at  with  certain  formalities;  but  it 
was  not  necessary  that  such  a  partition 
should  be  proved.  It  was  quite  competent 
to  the  Court  to  infer  from  the  facts  that  the 
parties  had  come  to  an  arrangement  amongst 
themselves,  one  to  occupy  one  house,  and 
the  other  the  other. 

Ainsliey  J, — I  am  of  the  same  opinioji. 


The  6th  February  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Sections  11  and  12,  Act  XI.  of  1859— Partition- 
Jurisdiction— Parties— Decree— Possession. 

Case  No.  1940  of  1870. 

Special  Appeal  from  a  decision  passed  by 
ike  Judge  of  SyJhet,  dated  the  glh  May 
tSyOy  modifying  a  decision  of  the  Sub- 
ordinate J^dge  cf  tfiai  District,  dated 
the  tsth  July  i86g. 

Hur  Gobind  Dass  (one  of  the  Defendants), 

Appellant, 

•  versus 

Buro(U  Pershad  Dass  (Plaintiff), 
Respondent, 


Mr.   C.  Piffard  and  Baboos  Hem  Ckt 
Bannerjee,    Mohinee     Mohun   R^, 
Huree  Mohun  Chatter jee  for  AppeUaiiUj| 

Baboos  A  shoo  tosh  Dhur  and  Kalee  M^ 
Dass  for  Respondent. 

In  a  suit  for  a  declaration  of  plaintiffs'  righftot/ 
or  joint  possession  of  a  zamindaree  and  for  p< 
of  two  plots  from  which  they  alleged  they  bad 
possessed,  and  also  to  set  aside  proceedings 
the  Collector  under  Sections  1 1  and  12,  Act  XI.  of 
on  the  application  of  the  other  sharers  (defend 
while   plaintiffs  were  jninors,     notwithstandiuf 
mother's  protest  and  without  inquiry  : 

Held  that  it  was  open  to  the  plaintiffs  to  coot 
a  civil  suit  that  no  separation  of  shares  ought  to 
been  granted  by  the  Collector,  because  the  lands  tn 
ijmalee  by  all  the  sharers,  andv  here  has  oeTcr 
any  apportionment. 

In  such  a  suit  the  Collector  is  not  a  necessary] 

Where  possession  is  given  to  one  of  twojcnnt' 
of  a  decree,  it  must  be  held  to  be  given  on  behalf  of  I 

Jackson,  J. — We  think  we  need  not 
upon  the  respondent  to  answer*  the  ofcf 
tions  raised  in  this  special  appeal. 

We  have  heard  the  learned  Counsel 
the  special  appellant  at  great  length, 
we  have  given  very  full  consideration  U), 
the  points  which  he  has  urged  *for  the 
cial  appellant.  The  special  appeal  is  i 
decision  of  the  Judge  of  Sylhet  The  suit 
instituted  in  the  Court  of  the  Subordii 
Judge  of  Sylhet.  The  plaintiffs  all 
that  they  were  the  proprietors  of  a  4-' 
ijmalee  share  in  a  certain  estate  with 
exception  of  certain  plots  of  land,  and  ch 
ed  generally  as  regards  those  ijmalee  ~ 
in  the  4  annas  for  a  declaration  of  their 
they  claimed  also  as  regards  two  plots  of 
a  two-anna  share  under  a  different  ti 
The  cause  of  action  staled  by  theplai 
was  that  the  defendants  Hur  Gobind 
and  Gour  Chunder  Dass,  the  owners  of 
remainder  of  this  ijmalee  estate,  had  au' 
aied  certain  specific  plots  of  ground  in| 
names  of  their  wives,  and  had  presented 
petition  to  the  Collector  under  Section  ' 
Act  XI  of  1859,  asking  that  a  separate 
count  might  be  opened  for  that  sepa> 
portion  of  the  estate  which  they  so  m* 
over  to  their  wives,  and  might  be  dealt  wr 
as  a  separate  estate  on  the  Collector  srei 
roll.  The  plaintiffs  said  that  these  procee 
ings  of  the  defendants  were  fraudulent, 
asmuch  as  they  made  over  a  large  (3"*""^ 
of  land  at  a  very  small  amount  of  jun^^ 
that  they,  the  plaintiffs,  being  co-sharers  w 
the  esUte,  had  not  recognized  that  j^°°^^- 
being   the  proportionate  jumma   for  "* 
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;  that  the  transaciion  took  place  while 

\y  the  pUiQliffs,  were  minors ;  that  their 

^r  protested  before  the  Collector  against 

separation ;  that  the  Collector  rejected 

i\x  application  wiihout  any   inquiry,  and 

It  OD  to  accede  to  the  request  of  the  de- 

lots,  and  constituted  these  separate  lands 

^a  separate  estate,  and  ordered  a  separate 

\\  to  be  kept  in  his  office  for  the  share 

lands  so  made  over  by  the  defendants 

^■tbeir  wives.     The   plaintiffs  now  sue  to 

^a»de  ail  these  proceedings,  and  they  sue 

recover  possession  of  two  annas  of  two 

ol  land,  of  which  ihey  say  ihey  have 

dispossessed,  and  to  recover  wassilat. 

)th  the  Lower  Courts  have  concurred  on 

qoesiion  of  fact  which  was  raised  in  this 

Bon.    They    were    satisfied    that    the 

^s  statement   that   the  lands  of   the 

were  ijmalee,  and  not  separated  amongst 

sharers  of  the  estate,  was  the  true  story, 

that  th^  defendants'  statement  that  there 

been  separation  was  incorrect.     Both  the 

Courts  have  accordingly  decreed  the 

itiff's  suit  on  all  points. 

Judge,  in  the  first  instance,  had  some 

ion  as  to    whether  a   suit   could   be 

in  the  Civil  Conn  to  set  aside  the 

lings  of  the   Collector  under  Section 

'Act  XI.  of  1859.     But,  on  reviewing  his 

tent  on  this  point,  and  following  a  pre- 

of  this  Court,  he  came  to  the  conclu- 

'dot  he  had  authority,  and  he  according- 

ied  the  plaintiff's  claim. 

special  appeal  to  this  Court  is  on  nu- 

points.     The  first  point  is  that  there 

(been  a  misjoinder  of  claims,  and  that  ail 

rfendants  were  not  parties  to  the  whole 

Afferent  claims  which  were  raised- in 

piaim.    Section  8,  Act  VIII.  of  1859, 

4  joinder  of  claims  as  between  the 

parties.     In   this  case,  the  defendants 

cither    Hur    Gobind    Dass    and    Gour 

ir  Dass  or  their  wives  ;  and  certainly, 

iJ*prds  the  main  claim,  the  whole  of  the 

tnis  were  interested.     As   regards  a 

small  portion  in'deed  of   the  wassilai 

coald  it  even  be  pretended  that  some  of 

defendants  were  not  interested,  and  even 

>^nst  them  the  claim  I  understand  made 

the  wh<rfe  of  the  defendants.     VVhe- 

^  ^erefore,  they  are  liable  or  not  is  the 

ttion.    Bui  as  the  claim  was  put,  there 

W)  misjoinder. 

Tkc  next  point  urged  \yas  that  the  plaint- 
*  had  not  come  into  Court  within  three 
^^^  of  an  Act  IV.   award.    It  appears, 


however,  that  there  was  no  Act  IV.  award 
as  between  the  present  plaintiffs  and  the 
defendants.  On  the  contrary,  the  plaintiffs 
and  the  defendants  were  in  that  Act  IV. 
case  arrayed  upon  the  same  side,  and  ob- 
tained a  decree.  Whether  actual  possession 
was  ultimately  given  to  the  defendants  or 
not  is  immaterial.  It  has  been  very  properly 
held  by  the  Lower  Courts  that  the  decree 
being  to  both,  if  the  possession  was  given  to 
one,  it  was  given  on  behalf  of  both. 

Then  the  third  objection  which  was 
alleged  was  that  the  Civil  Court  cannot 
interfere  with  any  proceedings  of  the  Col- 
lector under  Sections  11,  12,  and  13  of  Act 
XI.  of  1859,  whether  those  proceedings  are 
regular,  or  whether  they  are  irregular.  In 
support  of  this  view,  a  decision  of  this 
Court  was  put  before  us,  to  be  found  in  9 
Weekly  Reporter,  page  534.  There  is  some 
expression  of  opinion  to  this  effect  in  the 
decision  in  that  case.  The  question,  how- 
ever, did  not  really  arise,  as  is  evident  from 
the  remainder  of  the  decision,  because  it 
was  found  that  the  plaintiff  had  no  right 
whatever  in  the  land  for  which  he  had 
brought  the  suit.  There  has  been  a  subse- 
quent decision  of  this  Court  to  be  found  in 
13  Weekly  Reporter,  page  37,  in  which 
Air.  Justice  Macpherson,  alluding  to  the 
former  decision,  slated  that  he  did  not  think 
that  under  no  circumstances  whatever  could 
the  Collector's  proceedings  be  interfered 
with,  and,  in  fact,  the  learned  Judges  in  that 
case  went  on  to  set  aside  the  proceedings 
of  the  Collector  as  having  been  without 
jurisdiction.  In  that  case  the  Collector 
had  been  applied  to  by  one  of  the  record- 
ed sharers  of  a  joint  estate  to  open  out 
a  separate  account  as  regards  his  separate 
share.  One  of  the  recorded  sharers  had 
appeared  before  the  Collector,  and  made  ob- 
jections to  the  application.  The  Collector, 
disregarding  the  provisions  of  Section  12, 
Act  XI.  of  1859,  which  directs  that  in  such 
a  case  the  Collector  shall  refer  the  parties 
to  the  Civil  Court,  went  on  and  ordered  the  . 
separation  of  the  share  of  the  estate.  Mr. 
Justice  Macpherson  held  that  such  proceed- 
ings were  against  the  law,  and  that  the  acts 
of  the  Collector  were,  therefore,  void,  and 
should  be  set  aside. 

In  this  case  also,  it  seems  to  us  that, 
upon  the  finding  of  the  Courts  below,  the 
proceedings  of  the  Collector  were  without 
jurisdiction.  The  law  (Seciicyi  11,  Act 
XI.  of  1859)  distinctly  allows  the  Collector 
to  act  only  where  the  application  is  made 
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by  a  recorded  sharer  of  a  joint  estate 
whose  share  consists  of  a  specific  portion 
of  the  land  of  the  estate.  It  has  been 
found  by  both  the  Courts  that  the  shares 
of  this  estate  have  not  been  separated, 
and  that  the  defendants  are  not  the  pro- 
prietors of  a  specific  portion  of  the  land 
of  the  estate,  but  that  the  plaintiffs  have 
an  ijmalee  4-anna  share  of  all  the  lands 
in  the  estate  with  the  exception  of  a  few 
specific  portions.  When  this  application  on 
the  part  of  the  defendants  was  made  to  the 
Collector,  it  does  not  appear  that  any  inquiry 
was  made  by  the  Collector.  There  does  not 
appear  on  these  Sections  to  be  any  form  in 
which  any  inquiry  shall  be  made  in  order  to 
ascertain  whether  the  facts  stated  in  the*  pe- 
tition are  correct.  It  is  said  that  the  Col- 
lector shall  publish  a  notice  of  the  application  ; 
and  if  no  objection  is  urged  by  any  recorded 
co-sharer,  the  Collector  shall  comply  with 
the  application.  The  objection  which  was 
made  on  this  occasion  on  the  part  of  the 
plaintiffs  while  they  were  minors  was  re- 
jected, not  after  any  inquiry,  not  after 
ascertaining  whether  it  was  true  that  the 
defendants  held  a  specific  portion  of  the 
estate,  but  solely  on  the  ground  that  plaintiffs' 
names  were  not  recorded  as  co-sharers  in 
the  Collectors  rent-roll.  The  plaintiffs, 
therefore,  did  all  they  could  to  prevent  the 
Collector  from  carrying  out  the  provisions 
of  this  law  to  their  injury.  The  Collector 
being  unable,  as  the  law  stands,  to  afford 
any  remedy,  it  seems  to  me  that  they  are 
fully  entitled  to  come  into  the  Civil  Court 
for  a  redress  of  the  injury  which  they  have 
sustained  under  these  proceedings. 

It  has  also  been  objected  that,  the  Col- 
lector not  having  been  made  a  party  to  these 
proceedings,  no  order  can  be  passed  as  re- 
gards the  CollectcJr,  and  that  the  proceedings 
have  thus  become  void.  In  fact,  however, 
the  Collector  is  not  in  any  way  a  necessary 
party  to  these  proceedings.  The  real  ques- 
tion is,  as  between  the  parties  themselves, 
whether  the  plaintiffs  are  owners  of  an  ij- 
malee share  of  the  estate,  or  whether  the 
plaintiffs  and  the  defendants  have  been  sepa- 
rate, and  they  are  in  possession  of  distinct 
shares.  That  is  the  point  for  decision,  and 
on  that  point,  of  course,  it  is  not  necessary 
that  the  Collector  should  be  in  any  way 
made  a  parly.  The  Courts  having  decided 
in  favor  of  the  plaintiffs'  allegation,  it  fol- 
lows that  the  Collector's  proceedings  fall  of 
themselves  to  the  ground.  The  Collector 
has,  in  fact,  separated  and  declared  a  certain 
specific  land  of  the  estate  as  belonging  to 


the  defendants,  which  land,  in  reality,  hi 
partly  to  the  plaintiffs.  The  Collector  sh< 
we  think,  alter  his  register  in  acconli 
with  the  facts  found  in  the  decisions  of 
Courts  below. 

In    addition    to   these,    however,    ol 
tions  were  also  urged  against  tbe^fiai 
of  fact  upon  which  the  Lower  Courts 
their  decisions.     It  was   said  that  evea 
plaintiffs'  own  title-deeds  and  the  mani 
dealing  with  the  property  in  successive 
proved  that  the  different  vendors  dealt 
their  portions  as  if  they  were  separate 
not  ijmalee.     The  learned  Counsel  had 
through  these  different  deeds,  but  he  U 
satisfying  us  that  this  is  the  case.     We 
that,  upon  the  face  of  those  deeds,  there 
no  specification  of  any  land   whatevefg 
boundaries  having  been  given  of  the  diff< 
plots  of  land  thus  alienated,  those  deeds 
primd  facie  that  the  different  si;iares 
estate  were  ijmalee,  and  not  separate. 

Then  it  is  said  that  no  sufficient 
deration  was   given  to  the  butwarra. 
butwarra,  however,  does  not  distinctly 
tion  the  specific  portions  of  land  as  beh 
to   specific  sharers  of  the  estate,  and 
butwarra  was  rejected  by  the  Lower 
on  the  ground  that  there  was  ho  sul 
evidence  to  prove  that  it  was  executed, 
that  it  was  acted  upon  ;  and  certainlj 
is  this  remarkable  fact  that  out  of  the 
8  bills  of  sale,  not  a  single  one  of  lh< 
ludes  to  this  butwarra. 

Further  objection  is  also  taken  that 
defendants    Hur   Gobind    Dass  and 
Chunder  Dass  have  been  saddled  with; 
the  costs  of  this  case.     We  think,  ho^ 
that  they   have   been    very   properly 
liable.     It  was  their  act  which  caused 
these  proceedings,  and  the  other  defen< 
are  their  wives.     It  does  app^r  to  us 
the   whole   of  iheir    proceedings   have 
been  bond  fide,  that  they  have  been  auei 
ing   to   carve   out    a   certain   share    of 
estate  in  the  name  of  their  wives,  and 
have  been  very  properly  made  liable  to 
all  the  costs  of  the  case. 

We  think  that  this  special  appeal 
be  dismissed  with  costs.     Hur  Gobind 
and  Gour  Chunder  Dass  will  pay  all 
costs  of  the  case. 

MookerjeCf   J. — I   concur    in    dismissi 
the  appeal.     I  am  of  opinion  that  the  Ci^ 
Court  has  jurisdiction    to  try   Uie   pre 
suit,  being  one    for  a   declaration   of 
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*s  right  to  an  ijmalee  or  joint  pos- 
of  a  zemindaree,  and  for  possession 
plots  of  land  from  which  the  plaintiff 
he  has  been  dispossessed.     The  con- 
ion  nised  bj   the   learned   Counsel  for 
apMllant,  tothe  effect  that  the  determina- 
ot  tljc  Collector  under-  Sections  1 1  and 
>jDf  Act  XI.  of  1859  was  final,  and  that 
Wlf  remedy  left  to  the  other  co-sharers 
have  an  account  opened  for  himself,  is 
itly  wron^. 

le  contention    of    the    plaintiff,    which 
the  Cbttrts  find  to  be  correct,  namely, 
thtTt  was  no   specification  or  partition 
lands  of  the    zemindaree,   and  that, 
re,  the  Collector  had  no^  jurisdiction 
:eed  under  Section  11  of  the  enact- 
in  question,  goes  to  the  very  founda* 
Irfihe  authority  of  the  Collector.    Sec- 
[tt,  Act  XI.  of  1 859,  enacts  that,  **  when 
>rded  sharer  of  a  joint  estate,  whose 
consists  of  a  specific  portion  of  the 
of  the  estate,  desires  to  pay  his  share 
the  Government    revenue   separately, 
may  sabmii  to  the  Collector  a  written 
)lication  to  that  effect."     Now,  where 
ylkctor  has  proceeded  to  a  separation 
consisting  of  particular  and  speci- 
tions  of  zemindaree  lands  by  opening 
tte  account  with  one  of  the  sharers, 
any  inquiry   whatsoever,  merely  on 
iX'parie  statement   of    the   sharer   who 
to  have    such   a  separation  under 
II,    it  is,     I   apprehend,  open  to 
'ptif  who  is  aggrieved  by  such  a  separa- 
to  contend  by  a  civil  suit  that  no  separa- 
OQ)|[ht  to  have   been   granted,   because 
liods    are    held     ijmalee    by   all   the 
\  and  there  has  never  been  any  ap- 
unent  of  the   lands.     Further,  1   am 
inion  that  it  is  hot  correct  to  say  that 
^Collector  passed  any  decision  at  all  in  this 
The  law  makes  no  provision  for  any 
iry  by  th«  Collector,  and  therefore  a  Col- 
t's order  is  not  a  decision. 

'tfiud  that  Section  12  enacts  that,  when- 

'  lay  recorded  sharer  objects  to  the  open- 

<rf  the  separate  account  prayed  for  by 

*  coparcener  on  any  of  the  grounds  speci- 

'  io  that  Section,  the  Collector  shall  refer 

panics  to  the  Civil  Court,  suspending  all 

"  edings  till  the  objection   is  judicially 

aincd  by  a  Court  competent  to  decide 

tions  of  right  between  the  parties,  i.  e., 

Civil  Court.     The  Collector  in  this  case 

ft(i  to    entertain  the    objection  of    the 

»tiff  on  the  ground  that  the  plaintiff  was 

'  *  recorded   proprietor.    The  plaintiff, 

Vol.  XV. 


therefore,  comes  to  the  Court  to  which  he 
would  have  been  inevitably  referred,  if  his 
name  had  been  recorded  in  the  Collector's 
rent-roll.^  Now,  if  we  accede  to  the  defend- 
ant that* his  contention  is  right,  we  will 
have  to  hold  that,  because  the  name  of  the 
plaintiff  was  not  recorded  in  the  Collectorate, 
he  has  no  remedy  at  all.  The  consequence, 
perhaps,  will  be  that  a  joint  ijmalee-holder 
of  a  zemindaree  will  at  once  be  made  a 
zemindar  of  a  specific  portion  of  it,  without 
any  butwarra  either  under  Act  XIX.  of  18 14 
or  any  partition  privately  made  by  the  par- 
ties and  assented  to  by  them.  It  is  prepos- 
terous to  suppose  that,  because  the  Legisla- 
ture empowers  the  Collectors  to  open  a  se- 
parate account  with  a  recorded  sharer  of  a 
joint  estate  possessing  certain  definite  por- 
tions of  the  lands  as  his  share  of  the  ze- 
mindaree, when  there  is  no  objection  on  the 
part  of  the  other  sharers,  that  therefore,  even 
where  there  are  objections,  and  most  valid 
and  material  ones,  to  the  proceedings  of  the 
Collector,  namely,  that  he,  the  Collector,  had 
no  jurisdiction  under  Section  1 1  of  th^  Act, 
that  if  the  Collector  proceeds  nevertheless  to 
open  the  separate  account,  the  party,  1.  e,,  the 
sharer  aggrieved,  will  have  no  remedy,  but 
must  remain  content  to  see  that  his  posses- 
sion over  all  the  lands  of  the  zemindaree  as 
an  ijmalee  holder  is  at  once,  at  the  fiat  of  the 
Collector,  converted  into  an  exclusive  posses* 
sion  of  perhaps  a  very  inadequate  and  un- 
fair portion  of  the  same. 

Moreover,  according  to  Section  i.  Act  VIII. 
of  i»59,  the  Civil  Court  is  empowered  to 
*'  take  cognizance  of  all  suits  of  a  civil  nature 
when  their  cognizance  is  not  barred  by  any 
Act,"  &c.  There  is  no  law  which  bars  the 
cognizance  of  suits  of  this  nature,  but  there 
is,  on  the  other  hand,  a  clear  and  positive  en- 
actment, to  the  effect  that,  if  there  is  any  ob- 
jection by  another  shareholder,  that  objec- 
tion must  be  decided  judicially  by  the  Civil 
Court  before  the  Collector  can  proceed. 

It  is  said  that  the  plaintiff  has  mistaken 
his  remedy,  and  that  his  proper  course  was  to 
have  obtained  a  registration  of  his  name  in 
the  Collectorate  and  then  to  have  applied  to 
that  officer  to  open  a  separate  account  with 
him.  But  this  argument  carries  with  it  its 
own  refutation.  The  plaintiff  does  not  say 
that  his  share  consists  of  a  specific  portion 
of  the  land  of  this  estate,  and  his  allegation 
is  also  that  the  male  defendants  have  falsely 
and  fraudulently  set  forth  the  best  lands  of  the 
zemindaree  as  appertaining  to  his  specific  por- 
tion therein.      If  he  applies  to  the  Collectoi) 
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he  can  only  do  so  on  an  allegation  that 
his  share  of  the  zemindaree  consists  of  se- 
parate lands,  which  is  simply  not  his  case. 
I,  therefore,  think  there  is  no  force  in  the 
contention  of  the  appellant  that  *the  Civil 
Courts  have  no  jurisdiction  to  entertain  suits 
of  this  nature.  In  this  view  of  the  law,  I  am 
supported  by  a  decision  of  this  Court,  report- 
ed in  Volume  XIII.,  Weekly  Reporter,  page 
37,  Civil  Rulings. 

The  other  objections  raised  in  this  appeal 
have  been  met  and  disposed  of  by  my  learned 
colleague,  and  I  agree  in  the  reasons  given 
by  him  for  rejecting  them  as  untenable. 


The  7th  February  1871. 
Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Ch under  Mookerjee,  Judges, 

Act  XVIII.  of  Z869— Stamps— Ci^il  Courts— 
Pottahs— Court  of  Wards. 

Case  No.  1560  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Chittagongj  dated 
the  'jth  May  iSyOy  affirming  a  decision  of 
the  Additional  Subordinate  Judge  of  that 
District,  dated  the  2^th  February  iS'jo, 

Mahomed  Reza  and  others  (Plaintiffs), 

Appellants, 

versus 

The  Collector  of  Chittagong  and  another 
(Defendants),  Respondents, 

Baboo  Okhil  Chunder  Sein  for  Appellants. 

Baboos  Unnoda  Pershad  Banerjee,  Juggo- 
danund  Mookerjee,  and  Jadub .  Chunder 
Seal  for  Respondents. 

A«5^  XVI U.  of  1S69  allows  the  Civil  Court  to  receive 
the  proper  amount  of  stamp,  not  only  in  cases  of  in- 
sufficiency of  stamp  but  also  where  documents  have 
not  been  stamped  at  all. 

Where  a  pottah  without  any  term  of  years  is  granted 
by  a  Court  of  Wards,  it  must  be  considered  as  not  ex- 
tendiog  over  ten  years  ;  and  on  the  expiry  of  that 
period,  if  the  lessee  refuses,  after  notice,  to  appear  and 
make  a  fresh  settlement,  the  Collector  may  settle  with 
other  parties. 

Jackson^  J, — We  think  that  the  Lower 
Appellate    Court   is   wrong   in   stating  that 


a  Civil  Court  is  not  authorized  under 
present  stamp   law  to  receive    the 
amount  of  stamp  which  should  have 
affixed  on  the  plaintiff's  pottah  under 
law  in  force  when  it  was  executed.    Ui 
the   present  law,   the   power    of   the 
Court  differs  to  some  extent  from  its , 
under  Act  X.  of  1862.     Act  XVIII.  of 
allows  the  Civil  Court  to  receive  the 
amount  of  stamp,  not  only  in  cases 
sufficiency  of  stamp,  but  also  in  cases 
documents   have   not  been  stamped  at 
Although,     however,     we     think    thit 
Lower  Court  is  wrong  on  this  point,  vej 
think  that  it  is  not  necessary  to  remand j 
case  for  a  fresh  decision.     This  is  a 
recover  posSession  of  certain  land 
allegation  that  the  plaintiff  had  obtaii 
pottah  from  the  Collector  acting  on  tbe^ 
of  the  Court  of  Wards.     It  appears 
document  which  was  not  sufficiendy 
was  a  talookdaree  pottah.     If,  howeverj 
talookdaree  pottah  is  taken  into  cc 
tion,  it  will  appear  to  be  a  pottah  wit 
any  term  of  years,  and  it  must,  therefc 
considered  to  be  a  pottah  not  extending 
ten  years,  which,  under  the  law,  is  the 
period  for  which  the  Court  of  Wards 
grant  such  a  poitah.     It  is  admitted  in 
case  that  ten  years  have  expired,  and 
also  admitted  that  the  Collector  wisbii 
make  a  re-seitlement  of  this  land  gave 
to  the  plaintiff  to  appear  and  make  a 
settlement.     The  plaintiff  refused  to  ft{ 
and  thereupon  the  Collector  made  a 
settlement    with     other    parties   vho 
duly  taken  possession.     The  plaintiff  is] 
entitled,  under  the  circumstances,  to 
re-possession  of  the  land. 

It  is  said  that,  even  if ,  under  the  tei 
the  pottah,  the  period  of  holding  ihc 
was  concluded,  still  the  plaintiff  was  eot 
to  a  fresh   settlement.     The  Collector 
pears  to  have  been  willing  to^ake  a 
settlement  with  the  plaintiff,  but  he  refi 
appear. 

Lastly,  it  is  said  that,  although  theialt 
daree   pottah   was   no   longer  in  exist 
still  the  plaintiff  ought  to  be  put  in    ' 
sion  of  the  land  as  an  occupant  ryot, 
think  it  is  hardly  necessary  to  <^^'^*.. 
such  allegation  ;  there  is  no  doubt  that  it| 
quite  unfounded. 

We  think,  under  these  circumstances,  it^ 
unnecessary  to  remand  the  case.    "^ 
miss  the  suit  with  all  costs. 

Mookerjee,  J. — 1  concur. 
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The  7th  February  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

m 
I 

beduitory  suit— False  documents— Onus 
f  proband!. 

i 

Case  No.  1665  of  1870. 

Appeal  from   a  decision  passed  by 

Subordinaie  Judge  of  Dacca^    dated 

12th    February    iSyo,  *  affirming    a 

iM  of  the  Moonsiff  of  Naraingunge^ 

the  joth  July  i86g, 

Chunder  Tappadar  and  others  (Defend- 
ants), Appellants, 

versus 

Cbum  Doss  and  others  (Plaintiffs), 
Respondents, 

m  Nuleet  Chunder  Sein  and  Okhil 
Chunder  Sein  for  Appellants. 

KdUt  Kishen  Sein  for  Respondents. 

mxA  T  for  arrears  of  rent  on  the  allegfation  that  he 
Inirsa  iamma.  T  admitted  only  a  lower  rent, 
tbat  neheld  a  jumma  under  a -meeras-howla- 
tUh.  The  result  not  being  favorable  to  D.  he 
t  suit  for  a  declaration  that  the  pottah  put 
^  T  as  a  meeras-howlah  pottah  was  a  false 

.  that  the  plaintiff  was  bound  to  make  out  a 
IJf^»fl>  case,  before  the  onus  could  be  thrown  upon 
Ifloeadant  o^proving  the  genuineness  of  his  pottah. 

y^hon,  J. — ^This  case  arose  out  of  cer- 
I proceedings  under  Act  X.  of  1859. 

[The  plainilff  sued  the  defendant  for  cer- 
^^1%  of  rent,  alleging  that  he  held  a 
jumma.  The  defendant,  in  answer, 
tbat  he  held  a  meeras-howladaree 
Jma  under  a  meeras-howla  pottah.  The 
stiff's  contention  was  that  the  rent  was 
-'^  4-1,  and  the  defendant's  contention 
that  the  rent  was  Rupees  2-4.  The 
[!P|»%  of  land  in  dispute  is  one  kanee. 
'*«  proceedings  under  Act  X.  did  not  result 
*»onbly  to  the  plaintiff ;  and  in  consequence 


of  that,  the  plaintiff  has  brought  this  suit 
for  a  declaration  that  the  pottah  put  forward 
by  the  defendant  as  a  meeras-howla  pottah 
is  a  false  document. 

The  Lower  Courts  have  decreed  the  plaint- 
iff's claim,  and  on  special  appeal  the  defend- 
ant has  taken  objection  to  the  grounds  on 
which  that  judgment  has  been  based.  We 
have  heard  the  case  at  great  length,  and  have 
passed  in  review  the  whole  of  the  evidence 
put  forward  by  the  parties.  On  the  part 
of  the  plaintiff  there  seems  hardly  any  evi- 
dence at  all  The  plaintiff  has  not  even  put 
in  his  zemindaree-papers  to  show  that  the 
rent  which  he  alleges  that  the  defendant 
paid  is  the  rent  which  he  has  all  along  paid. 
He  has  not  proved  in  any  way  in  what 
manner  the  tenure  commenced.  There  are 
some  vague  assertions  that  it  commenced 
some  18  or  19  years  ago;  but  in  what  man* 
ner  and  under  what  circumstances  the  tenure 
was  created,  there  is  a  total  absence  of  all 
evidence.  The  defendant,  on  the  other 
hand,  has  proved  his  howla-pottah  of  the 
year  1 2 1 1  ;  he  has  produced  a  number  of  old 
receipts '  which  mention  that  they  were  re- 
ceipts for  rent  paid  for  a  howladaree- 
jumma;  he  has  shown  that,  nearly  12  >ears 
ago,  when  the  estate  in  which  this  jumma 
is  situate  was  surveyed,  the  agent  of  the 
then  zemindar  admitted  that  the  defendant's 
family  held  certain  howladaree  lands ;  he 
has  shown  that  Ram  Chunder  Doss,  the 
person-  by  whom  the  howladaree  pottah  is 
signed,  is  alluded  to  in  certain  goshowra 
papers  in  the  Collectorate  as  having  been 
the  malik  of  this  estate.  Both  the  Courts 
have  rejected  the  whole  of  the  evidence  put 
forward  by  the  defendant.  They  seem  to 
have  put  the  whole  onus  in  this  case  upon 
the  defendant ;  neither  Court  alludes  in  any 
way  to  the  evidence  of  the  plaintiff.  The 
pottah  is  rejected  by  the  Appellate  Court, 
because  no  evidence  was  produced  to  show 
from  whose  custody  it  came.  The  old 
dakhilas  and  the  old  kubooleuts  put  in 
by  the  defendant  are  rejected  for  very  much 
the  same  reason.  The  important  docu- 
ment, namely,  the  admission  of  the  plaint* 
iff's  predecessor's  agent  before  the  survey- 
authorities,  is  set  aside,  first,  because  there 
is  no  evidence  to  show  that  the  agent,  one 
Bungo  Chunder  Doss,  was  the  agent  of  the 
then  zemindar,  Mr.  Lamb ;  secondly,  be- 
cause there  was  no  identification  of  the  land 
at  that  time ;  and,  thirdly,  because  there  was 
no  evidence  that  this  agent  had  any  authority 
to  make  any  such  admission.  The  document 
from  the  Collectorate  is  set  aside,  because 
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there  is  no  direct  evidence  that  Ram  Chun- 
der  Doss  was  the  owner  of  the  talook,  and 
the  mere  fact  that  he  is  mentioned  as  such 
in  the  CoUectorate  papers,  which  are  not  very 
ancient,  would  not  be  sufficient  evidence  on 
the  point. 

The  special  appeal  before  us  is  on  the 
ground  that  it  is  not  right  to  reject  the 
whole  of  the  principal  documents,  simply 
because  evidence  was  not  given  as  regards 
their  custody,  and  that,  as  regards  the  thak 
proceedings,  there  is  direct  evidence  on  the 
part  even  of  the  plaintiff's  witnesses  proving 
that  Bungo  Chunder  was  the  agent  of 
the  plaintiff's  predecessor,  Mr.  Lamb.  On 
this  point  there  has  been  certainly  a  clear 
mistake  on  the  part  of  both  the  Lower 
Courts.  There  is  direct  evidence  on  the 
part  of  the  plaintiff's  own  witnesses  that 
Bungo  Chunder  was  the  agent  of  the  plaint- 
iff's predecessor,  and  the  thak  proceedings 
show  that  he  was  acting  as  the  agent  at  the 
time  of  the  survey ;  and  that,  long  before  the 
contention  between  the  present  parlies  com- 
menced, it  was  admitted  that  the  defendant's 
ancestor  held  a  howla  within  this  estate. 
Such  admissions  are  undoubtedly  evidence, 
and  very  strong  evidence,  in  support  of  the 
defendant's  case. 

The  Courts  below  seem  to  me,  however, 
to  have  been  wrong  in  law  in  throwing  the 
whole  onus  in  this  case  on  the  defendant. 
The  pJaintiff  has  not  brought  this  suit  to 
obtain  possession  of  the  land ;  he  has  brought 
this  suit  simply  for  a  declaration  as  regards 
this  plot  of  land,  that  the  pottah  which  the 
defendant  has  put  forward  is  false.  Admit- 
ting that  such  a  suit  can  be  brought,  I  cer- 
tainly think  that  it  is  for  the  plaintiff  to 
produce  some  evidence  in  support  of  his 
allegation.  If  the  defendant  had  not  appeared 
at  all  in  this  case,  the  plaintiff  would  have 
been  bound  to  prove  his  allegation  before 
he  could  obtain  a  decree.  In  the  same  way, 
even  if  the  defendant  appears,  it  seems  to  me 
that  the  plaintiff  must  make  out  some  primd- 
facie  case.  Of  course,  if  he  can  show  at  all 
any  ground  whatever  for  suspecting  the 
pottah,  then  the  onus  of  proving  the  genuine- 
ness of  the  pottah  falls  upon  the  defendant. 
The  documents  by  which  the  tenure  is  sup- 
ported in  this  case  are  documents  of  ancient 
date;  and  though  it  is  possible  that  it  would 
have  been  better  if  the  defendant  had  been 
called  on  to  prove  that  these  were  the  docu- 
ments under  which  he  held  the  tenure,  and 
whence  he  bad  obtained  them,  and  where  he 
kept  tbem^  still  I  am  not  prepared  to  say  that  I 


these  documents  are  to  be  declared 
simply  because  the  defendant  did  not  k 
this  particular  procedure.     The  di 
have  come  from  the  proper  custody  and 
the  person  in  whose  custody  tbey  wouldl 
turally  be,  and  no  sufficient  reason  is 
to  my  mind  for  rejecting  them.    It  is 
tainly  not  right  in  law  to  declare  them 
because  the  defendant  did  not  give  his 
deposition,  stating  whence  he  had  ol 
them.     It  by  no  means  follows  that  thqr^ 
false,  even  if  they  are  not  proved. 

But  the  tenure,  being  supported,  not 
by   these   ancient  documents,  bat  also] 
admissions  from  the  zemindar's  agent 
many  years  back,  affords  a  strong  pre 
tion  that  the  tenure  is  really  what  is 
by  the  defendant,  namely,  a  howla. 
the  Courts  admit  that,  for  many  yeai%l 
defendant  has  been   in    possession  of 
tenure.    In  fact,  his  possession  seems 
back  to  such  a  date  that  neither  the  ph 
nor  the    defendant   can    give  any  di! 
evidence  as  to  who  was  the  zemindar  of  i 
estate  at  that  time.     The  defendant's  all 
tion   is   that   Ram   Chunder  Doss  was 
zemindar.     The  plaintiff  is  unable  to 
prove  it.     The  defendant  has  given  no 
evidence   in  support  of   it.     The  god 
paper,  standing  alone,  as  it  does,  is  uninl 
gible.     In  what  manner  it  was  prepared,) 
how   and    under    what    circumstances 
facts   stated  therein  were  ascertained, 
is  no  evidence  to  show. 

It   seems  to  have  altogether  escaped 
notice  of  the  Lower  Coart  that  it  is 
improbable  that,  if  the  defendant  vishedj 
forge  a  pottah,  he  would  forge  one  signed] 
a  person  regarding  whom  there  was 
tain  information. 

On  the  whole,  after  giving  to  this 
long   consideration,    and   after  hearing 
arguments  on  both  sides,  we  thftk  that 
is  no  sufficient  evidence  on  the  record 
which  the  Court  can  declare  the  defends 
pottah   to   be  false.     We  think,   ihercfc 
that  the   plaintiff's   suit    to    set   aside 
pottah   should     be    dismissed    with 
We    set  aside   the  decision  of  the 
Appellate   Court  as   regards  the  first 
there  being  no  appeal  before  u$  as  re 
the  second  plot. 

We  think  the  costs  of  all  the  procecdii 
as  regards  the  first  plot  should  be 
by  the  plaintiff. 

MookerJ€fj  J. — 1  concur. 
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The  7ih  February  187 1. 

\ 

Present : 

I 

I 

Fhe  Hon'ble  G.  Loch  and  Dwarkanath 
^       Mitter,  Judges, 


Dtcree  for  enhancement 


\ 

r 

Cue  No.  1793  of  1870  under  Act  X.  of 

1859. 

Appeal  from  a  decision  passed  by  the 
rioting  Judge  of  Purneahy  dated  the  28th 
iSyo,  reversing  a  decision  of  the  De- 
Collector  of  that  District^  dated  the 
April  iB'jo. 

iimder  Mun  Chowdhiy  and  another 
(Defendants),  Appellants^ 

versus 

Mun  Cbowdhry  (Plaintiff),  Respondent. 

M  Taructi  NcUh  Sein  and  Chunder 
Madhub  Ghost  for  Appellants. 

Kdie  Kishen  Sein  for  Respondent. 

^or  enhaocement  of  rent  can  have  no  re- 
effect. 

'>7'~-Thk  present  suit  is  brought  for 

ofrent  for  1275  and  1276,  Moolkee, 

allegation  that  the  plaintiff's  lessor, 

Jcj,  obtained  a  decree  for  kubooleut 

'oihancedrate. 

! judgment  of  the  first  Court  in  which 
f*cree  was  obtained  has  not  been  filed  ; 
t*ough  the  judgment  of  the  Appellate 
'"confirming  that  decree  is  on  the  re- 

«  gives  no  information  whatever  as  to 

l!^  ^^  ^^^  jumma  or  the  duration  of 

Iwbooleat.    As  it  was,  the  decree  of  the 

Appellate  Court  in   that  case   bears 

*«  26th June  1868,  corresponding  to' 

'  *»75,  B.  S.,  or  1276,  M.  S.    Now, 


'  as  the  present  suit  is  for  the  rents  of  1375 
I  and   1276,  Moolkee,  the  decree  which  was 
passed  in  Assar  1276,  M.  S.,  can  have  no  re- 
trospective  effect,  whatever  rights  the  plaint- 
iff may  have  gained  for  the  years  to  come. 

Another  objection  taken  to  the  judgment 
of  the  Lower  Appellate  Court  is  that  the  re- 
ceipts given  by  the  gomashta  of  the  plaintiff 
have  been  found  by  the  Lower  Court  to  be 
genuine,  and,  as  far  as  the  defendants  were 
concerned,  bond  fide.  It  is  clear  that  these 
l^/arugs'  are  acquittances  for  all  demands 
of  rent  up  to  the  close  of  1275  and  1276; 
and  this  being  their  purport,  it  is  clear  that 
the  plaintiff  can  have  no  claim  against  the 
defendants  for  the  rents  of  those  years. 

I  We  think,  therefore,  that  the  judgment  of 
I  the  Lower  Appellate  Court  must  be  set  aside 
«  with  costs  of  this  Court  and  of  that  Coutt, 
'  and  the  decree  of  the  first  Court  dismissing 

I  the  suit  must  be  afiirmed. 

I 

j  Mitter^  J, — I  concur  in  dismissing  the 
!  suit. 


The  8th  February  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Jurisdiction— Ezecution  of  a  Collector'9  docree. 

Case  No.  1651  of  1834. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca,  dated 
the  12th  May  iSyOy  reversing  a  decision 
of  the  Moonsiff  of  Naraingunge,  dated 
the  ijth  December  iS6g. 

Raj  Kishore  Mullick  alias  Chytan  Krishno 
Mullick  (Plaintiff),  Appellant, 

versus 

Brindabun  Chunder  Poddar  and  others 
(Defendants),  Respondents. 
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Baboos  Romesh  Chunder  Miiier  and  Hreenalh 
Banerjee  for  Appellant. 

Baboos  Grija  Sunkur  Mojoomdar  and  Jadub 
Chunder  Seal  for  Respondents. 

A  Civil  Court  cannot  set  aside  the  proceedings  of  a 
Collector  in  execution  of  a  decree  of  his  own  Court. 

Jackson,  J, — We  think  we  ought  not  to 
interfere  in  this  case.  We  think  that  the 
order  of  the  Collector,  dated  the  30ih  May 
1866,  has  been  very  properly  stated  by  the 
Lower  Court  to  be  an  order  which  virtually 
rescinded  the  sale  as  well  as  the  decree,  and 
which  also  set  aside  the  whole  of  the  pro- 
ceedings. I  am  aware  that  these  words  are 
not  distinctly  stated  in  the  Collector's  order ; 
still  I  have  no  doubt  in  my  mind  that  that 
was  the  effect  of  that  order,  and  that  that 
was  the  intention  of  th^  order.  The  Col- 
lector had  evidently  found  that  the  defend- 
ant had  not  been  properly  dealt  with  before 
the  decree  had  been  passed,  and  that  he  was 
entitled  to  a  further  trial  as  to  whether  the 
money  decreed  against  him  for  rent  was  due 
by  him  or  not;  and  therefore  the  order  was 
passed,  however  carelessly  it  was  worded, 
setting  aside  the  proceedings.  It  seems  to 
me  that  this  Court  cannot  set  aside  the  pro- 
ceedings of  the  Collector  in  execution.  I 
think  that  the  plaintiff  has  no  case  under  the 
circumstances.  The  Deputy  Collector  took 
the  same  view  of  the  Collector's  order,  the 
Collector  took  the  same  view  of  it,  and  the 
Board  of  Revenue  took  the  same  view  of  ii. 
The  Deputy  Collector  did  not  think  it  proper 
to  give  a  bynamah,  and  I  think  that  on  this 
ground  also  the  decision  of  the  Court  below 
is  quite  correct.  Under  the  circumstances, 
the  Appellate  Court  very  properly  dismissed 
the  suit,  and  we  confirm  that  decision,  and 
dismiss  the  appeal  with  costs. 

Mookerjee,  y, — I  concur  in  dismissing  the 
appeal.  The  defendants  objected  to  the  sale 
of  their  property  on  several  grounds  before  the 
Deputy  Collector,  who.  however,  overruled 
them.  The  defendants  then  appealed  to  the 
Collector,  who  decreed  the  same,  and  remand- 
ci  the  case  to  the  Deputy  Collector  for  fur- 
ther investigation.  The  legal  effect  of  such 
an  order  was  to  set  aside  the  order  of  con- 
firmation di  the  sale  passed  by  the  Deputy  Col- 
lector.   On  re-trial,  the  Deputy  Collector  had 


to  amend  his  former  decree  considerablj, 
pass  a  fresh  one  for  a  much  smaller 
The  plaintiff  then  applied  to  the  Deputy 
lector  for  a  certificate  under  Section  iiof^ 
VIII.  of  1865,  B.  C. ;  but  the  Deputy 
tor  refused  to  give  him  one  on  the  gi 
that  the  sale  had  been  set  aside  b^  the 
lector.  The  plaintiff  then  appealed  to 
Collector,  who  construed  his  own  order i 
order  disallowing  the  sale.  The  pi 
then  went  to  the  Commissioner,  and  oldi 
ly  to  the  Board  of  Revenue  and  the 
nant-Governor,  but  was.  everywhere 
cessful.  He,  therefore,  instituted  this 
get  possession  of  the  property  purcha 
him  and  to  get  a  bynamah.  I  think, 
the  circumstances,  that  the  sale  had  bee 
aside,  and  that,  therefore,  the  plaintiff 
locus  standi. 

It  appears  to  me,  moreover,  stvf  d( 
whether  a  Civil  Court  can  compel  the 
Collector  to  grant  a  sale-certificate  toj 
plaintiff  for  a  purchase  made  by  the  pi 
in  a  sale  held  by  that  officer  in  execati( 
a  decree  for  arrears  of  rent.  In  saitf] 
rent,  the  Collector's  Court  appears  to 
Court  of  exclusive  jurisdiction  having; 
powers  in  the  disposal  of  them.  It 
Court,  too,  of  competent  jurisdiction, 
sales  held  under  decrees  passed  by  the  < 
lector  cannot,  except  upon  proof  of  * 
be  set  aside  by  a  Civil  Court  1 
hend  (hat  a  Civil  Court  cannot, 
try  whether  an  order  passed  by  thc^ 
lector  in  execution  of  a  decree 
own  Court  was  proper  or  not.  If  the" 
lector  passes  a  decree  for  rent,  vA 
refuses  to  execute  the  same  for  any 
good  or  bad,  I  apprehend  that  the  ( 
holder  cannot  bring  a  suit  in  the  Civil 
to  compel  the  Collector  to  execute  it- 
only  remedy  left,  to  the  decree-holder  in 
a  case  appears  to  me  to  be  by  an  ap{ 
the  Court  to  which  the  Collector's  C£ 
a  subordinate  one.  I  think,  therefort^ 
a  Civil  Court  has  no  power  to  direct » 
lector  to  grant  a  sale-certificate  to  a 
chaser  in  his  Court,  when  he,  the  Coll' 
declines  to  give  one  on  the  groand  tbatl 
sale  had  been  set  aside. 

The  Collector  is  also  not  made  a 
this  suit,  and,  having  no  opportunity  oU' 
fying  his  refusal,  may  not  be  bound  by 
decree  of  the  Civil  Court.    Under  all  tr 
circumstances,  I  think  the  suit  of  the  p» 
iff  was  rightly  dismissed  by  the  Court 
and  we  must  dismiss  this  appeal  also 
costs. 
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The  8th  Febraary  1871. 

Present  : 

Honble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

fer  of  plaintiff's    interest— Appeal— As- 
sessment—Rig:ht  of  occupancy. 

Case  No.  1725  of  1870. 

iai  Appeal  from   a  decision  passed  by 

Sttbordinate     Judge  of  East    Burd- 

r,  dated  the  2gth  June  18'jo,  reversing 

decision    of    the    Moonsiff  of   Kytee, 

td  the  2 tit  December  i86g. 

)Qeerooddeen  Mojoomdar  (Plaintiff), 
Appellant^ 

versus 

my  Cham  Ghose  and  others  (Defend- 
ants), Respondents, 

Advocate- General  and  Baboos   Unnoda 
^mhad  Banerjee  and   Romesh    Chunder 
Hiivr  for  Appellant. 

Mohendro  Lall  Shome  and  Oopendro 
Chunder  Bose  fur  Respondents. 

I  the  whole  interest  of  a  sole  plaintifF  had  been 
ed  with  his  uoquali  Bed  assent,  and  the  transfer- 
substituted  for  the  original  plaintiff  in  the  very 
-M  <i{  the  case,  the  defendant's  written  defence 
tftcrvards  put  in   without  demur,  it  was  held 
^^  necessary  for  the  original  plaintiff  to  be  asso- 
l«itb  the  transferree  in  an  appeal  by  the  latter. 

-—3rd  having  obtained  a  decree  declaring  that 

I  homestead  land  was  liable  to  assessment,  the 

its,  owing  to  certain  criminal  proceedings  against 

^•handoned  the  Land,  and  the  landlord  leased  it 

kttfaeis  who  held  possession  paying  rent  for  up- 

loC  12  years,  after  which  they  were  (ousted  by  the 

lloocupaots  who  claimed  the  land  rent  free.  Held 

kby  the  lessees  that  they  were  entitled  to  recover 

■mi* 

■A  7-— The   plaintiff   is   the   special 

K  suit  ^as  to   recover   possession    of 

"^  jummat  homestead  lands   with    the 

I  of  remonng  a  wall  erected  by  the  de- 

its.    One  defendant  only     appeared. 

plaintiff  alleges  that,   on  the  desertion 

*  land  by  the  former  tenants,  owing  to 

^n  foazdaree     proceedings    in     which 

It  for  their   arrest    had    issued,     the 

ision  of  the  land  became  vacated,  and 

be  obtained  a  lease  irom  the  landlord 

bad  been  in  peaceable   possession    for 

»y  years  until  forcibly  ousted  in  Bysack 

^  by  the  defendants  who  have  erected  a 

on  the  disputed  land. 


The  pottahs  under  which  the  plaintiff 
alleges  tenancy  are  filed,  as  also  receipts  for 
rent  from  1262  to  1275,  ^-  S.  The  plaint 
was  filed  on  the  i3ih  May  1869.  On  the 
i4lh  idem,  and  before  the  written  statement  of 
the  defendant  was  filed,  the  plaintiff  sold  his 
rights  and  interests  to  one  Moneerooddeen, 
who,  with  the  consent  of  the  original  plaintiff 
and  without  objection  and  by  order  of  the 
Court,  was  substituted  for  the  original  plaint- 
iff, and  permitted  to  carry  on  this  suit. 

The  defendant  who  put  in  an  appearance, 
namely,  Parbutty  Churn  Ghose,  alleges  that 
the  plaintiff's  vendor  had  no  title  in  the  land, 
and  that  he  was  never  in  possession  of  the 
same ;  that  the  land  in  dispute  was  rent- 
free  land  from  before  1790  A.  D. ;  that 
no  suit  for  resumption  of  this  land  was 
instituted ;  and  that  the  allegation  that 
either  the  defendant  or  his  predecessors  had 
abandoned  the  land  was  false.  The  de- 
fendant admits  that  some  of  the  houses 
and  the  former  wall  of  the  homestead  were 
sold  in  execution  of  a  decree  in  1854  ;  that 
the  defendant  still  remained  in  possession, 
dwelling  in  the  western  house ;  that,  in  the 
year  1869,  the  defendant  was  about  to  re- 
erect  the  other  houses  and  the  wall  when  the 
landlord  put  up  the  plaintiff  to  bring  this 
false  suit ;  that  a  long  standing  feud  ex- 
isted with  the  former  landlord,  the  late 
Saroda  Pershad  Roy. 

The  landlord  put  in  a  written  statement 
supporting  the  plaintiff.  The  landlord  states 
that  he  obtained  a  decree  declaring  that  the 
land  in  dispute  was  not  rent-free,  and  was 
liable  to  assessment;  that,  owing  to. certain 
fouzdaree  proceedings,  the  defendant,  with 
his  family,  abandoned  the  land  which,  becom- 
ing vacant,  came  into  the  khas  possession  of 
this  defendant,  who  leased  them  out  to  the 
plaintiff's  vendor ;  that  the  allegation  of  the 
defendant  that  any  of  the  former  houses 
remained,  or  that  he  was  in  possession  of 
any  portion  of  the  land  at  any  time  within 
12  years  prior  to  suit,  is  false. 

The  first  Court,  after  proceeding  to  the 
spot,  and  making  a  careful  inquiry,  in 
an  elaborate  and  well-considered  judgment, 
found  that  the  defendant  and  his  family  de- 
serted the  land  in  dispute  in  consequence  of 
a  criminal  action  earlv  in  1261  B.  S. :  that 
the  houses  occupied  by  them  were  put  up 
to  sale  to  realize  a  fine  im[)osed  upon  the 
defendants  by  the  criminal  authorities  ;  that 
the  purchasers  at  the  sale  removed  the 
materials  of  the  houses;  and  thfc  land  be- 
came vacant,  and  was  leased  to  the  original 
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plaintiff,  who  was  in  possession  of  the  same 
fiom  1261  until  ousted  by  the  defendant  in 
1376  B.  S. ;  that  copies  of  certain  petitions 
filed  in  the  Fouzdaree  Court,  and  which 
have  been  produced  by  the  plaintiff  in  this 
suit,  corroborate  the  allegation  made  by 
the  plaintiff  and  his  landlord,  as  well  as 
of  the  witnesses  examined  on  the  spot — 
that  the  defendants  deserted  the  lands. 
Further,  that  the  fact  of  their  having  de- 
serted the  lands  was  in  a  measure  corrobora- 
ted by  the  circumstance  of  their  having  put 
in  no  appearance  in  the  suit  which  (he  land- 
lord brought  for  a  declaration  of  his  right  to 
assess  the  lands,  and  in  which  suit  his  right 
to  assess  was  declared,  as  it  was  found  that 
the  lands  were  not  rent-free ;  that  payment 
of  rent  by  the  plaintiff  has  been  established 
by  the  dakhilas  filed  by  him  which  have 
been  attested,  as  well  as  by  the  jumma-wasil- 
bakee  filed  by  the  landlord.  The  oral  evi- 
dence of  independent  witnesses  also  proved 
that  the  defendants  abandoned  the  land 
many  years  ago. 

The  Moonsiff  also  prepared  a  map  of  the 
disputed  lands.  The  suit  of  the  plaintiff 
was,  therefore,  decreed. 

On  appeal,  the  Subordinate  Judge  of  East 
Burdwan,  Baboo  Russick  Lall  Bose,  after 
briefly  stating  the  pleadings,  the  issues  r&ised 
in  the  first  Court,  and  the  grounds  of  appeal, 
reverses  the  decision  of  the  first  Court,  and 
disttiisses  the  plaintiff's  suit. 

The  Subordinate  Judge  was  of  opinion  that 
the  map  prepared  by  the  Moonsiff,  and  upon 
which  the  Subordinate  Judge  says  **  the 
Moonsiff  mainly  relied,"  is  **  not  a  valid  do- 
cument at  all,"  because  "  there  was  no  dis- 
pute as  to  boundaries  between  the  parties 
to  be  decided  by  a  map." 

He  further  observed  that  the  Moonsiff 
had  *^  committed  an  error  in  deciding  the 
"case  on  a  mere  mention  of  the  several 
«  decisions  of  the  Fouzdaree  Court,  that  the 
''  defendants  had  deserted  t|ie  holding  for 
"  more  than  1 2  years,  and  decreeing  the 
plaintiff's  claim  on  that  supposition  ;  for  it 
appeared  that  the  landlord,  Saroda  Pershad 
•*  Roy,  had  acquired  on  the  17th  Cheyt  1261 
"  a  decree  against  the  defendant  Parbutty 
"Churn  Ghose  and  his  co-sharers,  styling 
"them  in  that  case  inhabitants  of  Pulasun." 
The  Subordinate  Judge,  therefore,  as  he 
says,  "failed  to  understand  how  the  Moon- 
*'siff  came  to  the  conclusion  that  the  de- 
afen dan  ts«  had  deserted  the  holding  in  the 
"year  1261  B.  S. 
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"  That    the  decree    passed  on  the 
"  December  1854,  declaring  these  lao 
^'  be  liable  to   assessment,  was  an  ex- 
"  decree,  Parbutty  Churn  Ghose  not 
"  party  thereto ;  that  it  had  not  been 
"  that   this    decree    was   executed  xtk 
"  time ;   and   therefore    the   zemigdar 
"  not    acquired    any     right    to    hold 
"'  land  khas,  and  the  defendant  is  not 
"  by   the    acts   of    the    zemindar ; 
**  was    very    improbable    that  the 
"  ants    would    desert  the    holding 
"  because  the  zemindar  desired  to 
"  that,  as  the  land  had  only  been  d< 
''  liable  to   assessment   as    not  being 
**  free,  the  zemindar  had   no  right  lO' 
"  khas  possession,  and  that  his  leasi 
"  to  the  plaintiff  conferred  no  title 
"  plaintiff;  that  the  Moonsiff  had  mij 
"  the  onus,  and  made  the  defendant 
''  his  case  instead   of  making  the  pi 
"  do  so." 

In   special  appeal  the  Advocate- 
who  appears  for  the  special  appellant, 
tends  that  the  Subordinate  Judge  h»si 
mitted  many  errors  in  dealing  with  tbe^ 
and  that  he  has  not  paid  any  attenti 
the  real  points  of  the  case  as  found 
proved    by   the    Moonsiff.     The  Adi 
General  observes  that  the  Subordinate 
has    not   taken   any   notice  of  the 
presented  by  the  defendant  in  the  Ci 
Court,  which  were  so  far  relied  upon 
Moonsiff   as   corroborating  the  truth 
allegation  of  the  plaintiff  and  the  law 
that  the  defendants  had  abandoned  the 
that  it  was  not,   as  supposed  b>  the 
ordinate  Judge,  because  a  suit  to  asw' 
lands  was  instituted  by  the  landlord, 
is  alleged  by  the  plaintiff  that  the  deft 
abandoned   the   lands   and    the  poss 
became  vacant,  but  because  of  the  acft 
the   criminal   authorities    which  forced 
defendants  to  leave  their  hom«iead^ 
remove  with  their  families  elsewhere; 
the  plaintiff's  right  is  derived  from  the 
dar;  the  plaintiff  avers  that  he  had  bee 
possession    for  more  than  12  years  pw 
suit    adverse   to   the   defendants   vbo 
abandoned  the  land.     Therefore  the 
lion  is  not  so   much,   as   supposed  by^ 
Subordmaie   Judge,   though   wrongIy» 
ther  the  landlord  had  obtained  khas  f 
!  sion  rightly,  but  whether  he  had  really 
'  so,  and  then  leased  to  the  plaintiff,  wbo,  n, 
that  lease,  had  been  holding  for  more 

1 2  years  prior  to  suit. 
We  have  carefully  considered  tb»s  c«^ 
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valuation  pat  upon   it,  namely,  51 
b  small ;  bat  from  the  earnest  man- 
ia which  the  case^  has    been    argued 
US,  it  is  clear  that  the  question   is 
of  an  importance  to  the  parties  not  to 
ired  by  the  institution-stamp. 

preliminary  objection  was  taken  by  the 
for  the  special  respondent  that  the 
iS  Moneerooddeen,  who  has  been  sub- 
toe  the  original    plaintiff,    cannot 
rmitted  to  appeal  alone,  without  being 
ted  mih  the   original   plaintiff.      In 
of  this  objection,  the  pleader  refers 
two  decisions  published  in  Volume  IX., 
509  and    487.      In   the   case    pub- 
at  page  309,   the   first    Court    had 
a  plaintiff  to  withdraw  from  a  suit 
the  concurrence  of  his  co-plaint- 
Tbe  decision   reported   at  page   487 
same  volume  followed  the  ruling  at 
309. 

this  case  the  objection  was  not  taken 

;  the    plaintiff    Moneerooddeen  was 

tated  in  the  very  inception  of  the  case. 

original  and  sole  plaintiff  parted  with 

>le  interest,  and  not  with  a  part  of  it, 

the  transfer  was  made  with  his  unqua- 

"  assent  before  the  defendant's  written 

mt  was  put  in,  and  as  already  said 

demur.    We  overrule  this  objection, 

is  purely  technical. 

thiniL  that  the  decision  of  the  Subor- 

jQdge  must   be    reversed,   and   the 

n  of  the  first  Court  afHrmed.    The 

which    the    Subordinate    Judge    sets 

as  an  invalid  docament,  because  the 

did  not  involve  a  boundary-dispute, 

tude  on  the  spot  to  ascertain  whether 

kossc,  or  rather  the  two  rooms  which 

pendant  said  he  still    occupied  after 

other  houses  had  been  sold  to  satisfy 

•  impc&ed  upon  him  by  the  Criminal 

ities,  was  within  the  limits  of  the  dis- 

luid,  and  it  was  found  to  be  without 

•  The  Moonsiff  did  not  rely  merely  upon 

loaPf  as  supposed   by  the   Subordinate 

;» atid  the  latter  was  clearly  wrong  in 

ing  this  map. 

Jn,  the  Subordinate  Judge  is  wrong  in 
ig  tbat  the  Moonsiff  decided  the  case  on 
t  mention  ot  the  Fouzdaree  proceedings. 
Moonsiff  referred  to  no  fouzdaree  pro- 
ngs ;  but  he  said,  and  we  think  properly, 
the  evidence  of  independent  witnesses 
we  spot,  who  deposed  that  the  defendants, 
TOithm  families,  had  abandoned  the  lands 
Vol.  XV. 
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early  in  1261,  was  corroborated,  not  by  Fouz- 
daree proceedings,  but  by  admissions  made 
in  petitions  to  the  Fouzdaree  Court  by  the 
defendants  or  their  predecessors. 

We  find  that  the  evidence  of  the  witnesses 
is  greatly  supported  by  the  admissions  in 
these  petitions,  in  one  of  which  it  is  admit- 
ted that  the  defendants  had  left  Ihe  village  in 
which  the  disputed  lands  are  situated  to  seek 
service  elsewhere,  and  in  the  oiher  that  they 
and  their  families  had  left  the  village  for 
many  years.  The  Subordinate  Judge  then 
refers  to  the  decision  of  the  i  ith  Cheyt  1261. 
Now,  it  is  clear  that  the  suit  for  assessment 
was  brought  in  Bysack  1271  or  at  the  very 
commencement  of  the  year.  The  mere  fact 
of  the  defendant  being  described  for  the  pur- 
poses of  that  suit  as  residing  in  Pulasun 
would  not  be  any  evidence  that  they  were 
really  residing  there  at  that  time,  though 
they  may  have  been  so  and  have  left  the 
village,  as  deposed  to  by  the  witnesses,  in 
consequence  of  the  action  of  the  Criminal 
Court  immediately  after  or  at  about  the  time 
that  the  suit  for  assessment  was  instituted- 
Again,  the  Subordinate  Judge  thinks  that,  be- 
cause the  zemindar  did  not  sue  for  a  kubooleut 
after  obtaining  a  decree  to  assess  the  lands, 
that  it  must  be  held  that  he  never  duly  exe- 
cuted the  decree  he  obtained.  Now,  the 
case  of  the  zemindar  is  that  the  lands  were 
vacated  in  1261,  not  in  consequence  of  the 
assessment-suit,  but  on  account  of  the  action 
of  the  Criminal  Court;  and  that  the  lands 
were  vacated  early  in  1261  has  been  proved 
by  the  evidence. 

The  view  of  the  case  which  was  taken  by 
the  first  Court  has  wholly  escaped  the  atten- 
tion of  the  Subordinate  Judge.  The  land* 
lord,  right  or  wrong,  leased  out  the  land  in 
dispute  to  the  plaintiff  as  land  the  possession 
of  which  had  been  vacated.  The  plaintiff 
has  proved  his  possession  under  this  lease 
and  payment  of  rent  for  more  than  12  years 
prior  to  suit.  JThe  evidence  and  all  the  pro- 
babilities of  trie  case  support  the  view  taken 
by  the  first  Court,  namely,  that  these  lands 
were  wholly  abandoned  by  the  defendants 
early  in  1261,  and  that  the  landlord  leased 
them  to  the  plaintiff  from  that  year,  and  that 
the  plaintiff  had  been  in  undisturbed  posses- 
sion paying  rent  for  the  same  until  wrong- 
fully ousted  by  the  defendants  in  1276. 

We  decree  the  appeal,  reverse  the  decision 
of  the  Subordinate  Judge,  and  restore  that  of 
the  Moonsiff,  with  costs  of  all  4he  Courts, 
bearing  interest. 
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The  9th  February  1871. 

Present: 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Execution— Sale-proceeds. 

Case  No.  1795  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  0/  Dacca,  dated  the  2yth  May  iSyo, 
reversing  a  decision  of  the  Subordinate 
Judge  of  that  District,  dated  the  2gth  June 
i86g, 

Lalla  Mitterjeet  Singh  (Defendant), 
Appellant, 

versus 

Sonaiun  Doss  and  others  (Plaintiffs), 
Respondents, 

Baboos  Doorga  Mohun  Doss  and  Rash 
Beharee  Ghose  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Mohinee 
Mohun  Roy  for  Respondents. 

Of  two  rival  decree-holders  ag'ainst  the  same  jud^- 
meot*debtor,  one  (S)  attached  a  house  in  execution,  and 
the  other  (L)  attached  the  house  as  well  as  the  land 
appertaining"  to  it.  In  apportioning  the  sale-proceeds  in 
the  execution-department,  the  Sudder  Ameen  did  not 
fi^ve  any  portion  to  S,  who  accordingly  broug'ht  a'  suit 
for  the  satisfaction  of  his  claim  from  the  proceeds  of  the 
house,  on  the  g^round  that  his  had  been  the  prior  attach- 
ment. The  first  Court  dismissed  plaintiff's  suit  on  the 
g^round  that  it  was  not  satisfied  as  to  the  exact  value  of 
the  house  attached;  but  the  Lower  Appellate  Court  de- 
creed it,  ordering,  however,  that  the  value  was  to  be  as- 
certained by  appraisement  in  execution. 

Held  that  the  Judge  should  have  himself  determined 
and  adjudged  the  value  of  the  house,  and  not  referred 
that  duty  to  the  execution-department. 

Mookerjee,  J. — It  appears  that  in  this 
case  the  plaintiff  and  the  ^fendant  were 
rival  decree-holders  against  the  same  judg- 
ment-debtor, Sib  Chunder  Sein.  The  plaint- 
iff held  a  decree  of  the  Subordinate  Judge's 
Court,  and  in  execution  of  that  decree 
attached  the  buildings  of  a  house.  The  de- 
fendant, who  held  a  decree  of  the  Sudder 
Ameen's  Court,  had  likewise  attached  the 
house  as  well  as  the  land  appertaining  to 
that  house.  The  Sudder  Ameen  in  the  exe- 
cution-department, when  apportioning  the 
sale-procetfds,  did  not  give  any  portion  thereof 
to  the  plaintiff,  and  the  plaintiff  has  brought 


this  suit,  on  the  ground  that,  as  he  had, 
vious  to  the  attachment  by  the  defeat 
attached  the  house,«he  was  entitled  to 
satisfied  first  out  of  the  sale-proceeds, 
the  Courts  are  of  opinion  that  the  pi 
had  attached  the  buildings  only,  while 
defendant  had  attached  the  saidjioosei 
well  as  the  land  belonging  thereto. 

The   first^  Court  dismissed  the  plah 
suit,  on  the  ground  that  it  was  not  sata 
on  the  evidence  put  forward  by  the  plu 
as  to  the  exact  value  of  the  house  whi ' 
had  attached.     The  second  Court  held 
"with  respect  to  the  value  of  the  land, 
"evidence  of  the  witnesses  is   so  much 
"  variance  with  the  figures    in   the  kol 
"of  a  4-anna  share  filed   by   appellant, 
"it  is  not  possible  to  place  any  reliancej 
"it."     The  second  Court  then  proc 
say:   "But  though   it  may  not  be  ea^j 
"determine  the  value  of  the  land  whh 
*'  houses  standing  on   it,    I   apprehend 
"  plaintiff  is  entitled  to  get  the  value  of 
"  houses,  &c.,  estimated  at  what  they 
"be  worth,  if  so  sold,  as  he  attached 
"  without  the  land."     It  gives  a  dcci 
the  plaintiff,  but  it  states   that  the  vah 
the  house  is  to  be  ascertained  by  appi 
ment  in  execution. 

« 

The  defendant  appeals  to  this  Court,^ 
the  ground  that  the  Judge  was  wrong  in  1 
deciding  the  case  himself,  but  leaving 
determination  of  the  value  of  the  house^ 
the   execution  department.      We  think 
contention   is   good.     The   Judge  oughtj 
have   decided   what   was   the   valae  of ' 
house  which  was  attached   by  the  plaiJ 
and,  having  determined    and  adjudged 
value,   should     have    awarded   that  to 
plaintiff,  instead  of  referring  it  to  the  exe 
tion-department. 

It  has  been  objected  to  by  ilie  respor 
under  Section  348,  Act  VIll.  of  1859. 
the  decision  of  the  Appellate  Court  is  vi 
as  it  ought  to  have  held  that,  not  onlf 
house  was  attached,  but  also  the  land 
which   that   house   stands;  and,    secom 
that  there  ought  to  have  been  a  local  m^ 
ligation  as  prayed  for  by  him. 

As  regards  the  first  objection,  we  see 
the  plaintiff's  own  vakeel  admitted  that 
client  had  attached  only  the  building,  w 
the  land  ;  and  it  is  not  shown  to  us  what 
the  property  actually  attached  by  h'^i 
the  attachment  is  not  produced.  "*  "^ 
consider  this  objection  to  be  ^alli> 
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-As  regards  the  second  objection,  it  would 
at  the  discretion   of   the    Court,    while 
^rtaiiiing  the   value  ^of  the  buildings,  to 
do  it  either  by  the  evidence  on  the 
ird^orbja  local  inquiry,  if  that  be  neces- 

We,  ifferefore,  remand   this  case  to  the 
per  Appellate   Court   to    find    what    was 
value  of  the  buildings  which  had  been  at- 
by  the  plaintiff,  and  re-try  the  case. 

\ii  of  this  appeal  will  abide  the  ultimate 


The  loth  February  1871. 

Present : 

Hon'blc  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

reat~Dar-putneedar~Regulation  VI 11. 
of  18x9 — Limitation. 

Case  No.  1668  of  1870. 

ial  Appeal  from  a  decision  passed  by  the 
}itdge  of  East  Burdzvan,  dated  the  2jrd 
tlf  iSyOy  reversing  a  decision  of  the  Sub- 
h'nate  fudge  0/  that  District,  dated  the 
Mi  March  iSyo. 

iw  Paul  Singh  and  another  (Plaintiffs), 
Appellants, 

versus 

Narain  Mitter  and  another  (Defend- 
ants), Respondents, 

nHem  Chunder  Banerjee  and  Mohendro 
Lall  Mitter  for  Appellants. 

^.  A.  Montr iou  and  Baboos  Sham  Lall 
tUr  and  Mohendro  Lall  Seal  for  Re- 
ulents. 

[w^utneedar  paying  money  as  rent  to  save  the 
iTora  sale  is  entitled  to  a  refund,  even  though 
M  has  not  been  registered  in  the  office  of  the 
r  holder. 

I^tatus  of  a  dur-putneedar  does  not  depend  upon 
twn  or  the  consent  of  the  zemindar. 

i<»mputingr  limitation,  a  plaintiff  is  entitled  to  de- 

to«  lime  occupied  in  prosecuting  a  suit  upon  the 

^^'"f  ^***i**5*.3Lgainst  the  same  defendant  bond 

FJad  with  due  diligence  in  a  Court,  which,  from  de- 

W jatisdictioa  or  other  cause,  was  unable  to  decide 
■"It 

^'*^»  7' — This  is  a  suit  by  a  dur-putnee- 
to  recover  Rupees  3,795-5  annas  paid  by 
[™  10  save  the  superior  putnee  from  sale, 
fi  first  Court  gave  the  plaintiff  a  decree. 


The  Judge,  on  appeal,  was  of  opinion 
that,  as  the  plaintiff  had  not  established 
his  status  as  dur-putneedar,  inasmuch  as  he 
had  not  registered  his  name  in  the  office  of 
the  superior  holder,  the  payment  made  by 
him  viras  a  voluntary  payment,  and  he  was  not 
entitled  to  claim  any  refund. 

We  are  of  opinion  that  the  decision  of  the 
Judge  in  this  case  is  wrong  in  law.  There 
can  be  no  doubt  that,  under  Regulation  VIII. 
of  1819,  ^^^  putneedars  or  dur-putneedars 
have  the  right  to  alienate  or  otherwise  trans- 
fer their  property  without  the  consent  of  the 
zemindar.  It  shall  not  be  competent,  says 
Section  5  of  the  said  Regulation,  to  the  ze- 
mindar or  other  superior  holder  to  refuse  to 
register  and  otherwise  to  give  effect  to  such 
alienations.  The  status  of  the  plaintiff  as  dur- 
putneedar  does  not,  therefore,  depend  upon 
registration  or  the  consent  of  the  zemindar. 

But  it  is  contended  in  this  case  that  the 
special  appellant  has  not  conformed  to  the  re- 
quirements of  Section  5  of  the  Regulation, 
that  is  to  say,  that  he  has  not  furnished  securi- 
ty or  paid  a  fee,  or  obtained  registration  of  his 
name  according  to  the  forms  laid  down  in  that 
Section ;  and  therefore  that,  not  being  a  dur- 
putneedar,  he  is  not  entitled  to  claim  any  re- 
fund.    We  think  that  this  contention  is  wrong. 
Under  the  Regulation,  the  zemindar  or  other 
superior  holder  in  certain  cases  is  empowered 
to  attach  the  property,  if  the  subordinate  holder 
neglects  to  register  his  name,  and  to  hold  it  in 
trust  for  the  subordinate  holder ;  and  in  all 
cases,  until  the  transfer  is  registered,  the  old 
tenant  and  the  tenure  itself  are  liable  for  the 
rent  due.     There  may  be  cases  in  which  a 
party  may  become  the  purchaser  of  a  dur- 
putnee,  and  the  superior  estate  may  be  put  up 
for  sale  and  sold  before  he  could  possibly  have 
time   to  effect  the  registration  of   his  dur- 
putnee  rights.     Can  it  be  said  in  cases  of  this 
description  that,  if  the  dur-putneedar  paid  a 
sum  of  money  on  account  of  the  rent  due  by 
the  superior  holder,  and  saved  the  putnee  from 
sale,  he  would  not  be  entitled  to  a  refund  of 
the  sum  so  paidr     The  subordinate  holder  has 
an  interest  of  his  own  to  protect,  which  would 
be  altogether  sacrificed  if  he  were  not  able  to 
save  the  superior  tenure  from  the  hammer,  for 
with  the  superior  tenure  all  subordinate  tenures 
fall  in  the  event  of  a  sale ;  and,  after  all,  the 
duties  of  the  subordinate  holder,  as  prescribed 
in  the  Regulation,  are  formalities.    Their  pri- 
mary object  is  to  give  the  superior  holder  in- 
formation of  who  is  his  tenant ;  and  until  they 
are  conformed  to,  the  superior  holder  is  justi- 
fied in  looking  to  the  registered  tenant  for  his 
rent. 
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We  reverse  the  decision  of  the  Judge,  re- 
store the  decision  of  the  first  Court,  and  decree 
this  appeal  with  costs  in  all  the  Courts. 

With  reference  to  the  cross-appeal  of  the 
special  respondent,  we  observe  that  the  Judge 
has  found  as  a  fact  that  the  plaintiff  was  pro- 
secuting a  suit  upon  the  same  cause  of  action 
against  the  same  defendant  bond  fide  and  with 
due  diligence  in  a  Court  of  judicature,  which, 
from  defect  of  jurisdiction  or  other  cause,  was 
unable  to  decide  upon  it ;  and  that  the  plaintiff 
is,  therefore,  entitled  to  deduct  from  the  period 
of  computation  the  time  so  occupied  under 
Section  14,  Act  XIV.  of  1859.  Further,  we 
are  of  opinion  that  the  suit  of  the  plaintiff  is 
not  governed  by  the  three  years'  limitation- 
clause.  It  is  not  a  suit  to  recover  money  lent 
on  interest  or  for  the  breach  of  any  contract. 
The  limitation-clause  applicable  to  this  suit 
is  Clause  16,  Section  i.  The  plaintiff's  cause 
of  action  arose  in  November  1864,  and  this 
suit  is  brought  in  June  1869  or  within  six 
years.  The  cross-appeal  is,  therefore,  dis- 
missed with  costs. 


The  13th  February  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge, 

Decree—Mistake  in  heading. 

Case  No.  431  of  1870. 

Miscellaneous  Appeal  from  afn  order  passed 
by  the  Officiating  Judge  of  Moorsheda- 
bad,  dated  the  26ih  August  1870, 

Nowab  Syud  Zoynul  Abdeen  (Judgment- 
debtor),  Appellant, 

versus 

PhoolasL  Chunder  Bothrah  and  others 
(Decree-holders),  Respondents. 


Baboo  Mohinee  Mohun  Roy  for  Appell 

Baboos  Hem  Chunder  Banerjee  and 
Mohun  Doss  for  Respondents. 

A  person  to  whom  the  ordering:  part  of  a^recj 
nothing  cannot  be  treated  as  having  acquired asyi 
in  the  decree,  merely  because  he  has,  by  mistake,] 
described  in  the  heading  as  the  purchaser  of  thei 
holder's  rights  and  interests. 

Norman,  C.  J.— It  is  quite  clear 
decision  of  the  Lower  Court  in  this  case 
be  reversed. 

The  plaintiffs.  Bunko  Beharec  and 
lash  Chunder  Boihrah,  who  have  port 
the  rights   and    interests    of    Ram 
Thakoor,   are  seekmg  to  execute  a 
obtained    by    Khorshed     Hossein 
Nowab  Syud    Zoynul    Abdeen,  one 
defendant's.     The    decree,    by   misuki 
headed—"  Ram  Mohun  Thakoor,  pui 
of   the   rights   and    interests    of  Ki 
Hossein,  plaintiff,  appellant." 

The  plaintiff  in  that  suit,  who  was 
the  appellant  in  that    suit,   was 
Hossein,  and  the  decree  ordered  paym« 
the  costs  for  which  execution  is  now 
"  to  the  plaintiff,  appellant,"  that  is,  to 
shed  Hossein. 

There  is  nothing  in  the  decree 
made  it  the  duty  of  the  defendants  to 
any  payment,  to  Ram  Mohun.  It  cam 
contended  that  Ram  Mohun  Thakoor 
really  any  interest  in  the  decree.  The 
sons  now  seeking  to  execute  the  dr 
having  purchased  the  rights  agd  intr" 
Ram  Mohun  Thakoor,  have  no  inicre 
the  decree,  and  cannot  be  treated  as  W 
acquired  any  right,  merely  because  a  i 
lake  has  been  made  in  the  heading  ot 
decree.  The  ordering  part  of  the  de< 
quite  correct ;  the  order  of  the  decree 
nothing  to  Ram  Mohun  Thakoor. 

The  decision  of  the  Judge,  which  allo^ 

Bunko  Beharee  and  Phoolash  Chunder 

execute  the  decree  as  if  it  had  been  a  d( 

in  favor  of  Ram  Mohun,  is   wrong, 

is,  therefore,   reversed   with  costs  »n 

Courts. 
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The  i3ih  February  1871. 

Present : 

Hon'bleJ.  P.  Norman,  Officiating  Chief 
fo,  and  the  Hon'ble  G.  Loch,  Judge, 

Execution — Bona-fide  proceeding^. 

Case  No.  408  of  1870. 

llaneous  Appeal  from  an  order  passed 
the  Judge  of  Jessore^  dated  the  joth 
^uly  iSyOj  reversing  an  order  of  the 
iwmsiff  of  Narail,  dated  the  i8th  Decern- 
i86g, 

im  Bose  (Decree-holder),  Appellant, 

versus 

Cham  Ghose  and  another  (Judg- 
ment-debiors).  Respondents, 

Mohendro  Lall  Mitter  for  Appellant. 

M  Bungshee    Dhur    Sein    and    hsur 
\uMder  Chucker butty  for  Respondents. 

-holder  having^  applied  fur  execution,  the 
at-debtor  applied  ror  a  re-hearing ;  but  the  latter 
^f  haviog  been  opposed,  was  rejected.  Pend- 
proceedings  on  the  application  for  re-hearing, 
ocation  for  execution  was  struck  off;  but  very 
titer  re-hearing  was  refused,  the  decree-holder 
i^Siio  for  execution. 

that  the  omission^  of  the  decree-holder   to 
OB  execntion-proceedings    pending  the    appli- 
viorK^iearing  was  no  evidence  of  want  of  bona 

hrman,  C,  J. — The  case  is  very  sim- 
This  was  a  decree  which  was  affirmed 
Itppeal  on  the  9th  of  February  1864. 
^»  4th  of  February  1867,  the  decree- 
Titooram  and  Shama  Soonduree, 
Bd  for  execution.  The  application 
una  Soonduree  was  as  the  heir  of 
^  the  original  defendants,  Guggun. 
Moonsiff  directed  that  proof  should  be 
;"fci  that  Skama  Soonduree  was  the  heir 
[Poggun.  On  the  i3lh  of  February, 
^ys  after  the  application  for  execution, 
igment-debtors,  who  were  plaintifiFs 
Original  suit,  applied  for  a  re-hearing 
Cise.  That  application  was  opposed 
ttlf  of  the  two  decree-holders,  Titooram 
Sliama  Soondaree;  and  the  application 
[•w-hearing  was  rejected  on  the  4ih  of 
**'  Pending  the  proceedings  on  the  ap- 
^on  for  a  re-hearing  by  the  plaintififs, 
^application  for  execution  by  the  decree- 
«^  was  struck  off;  but  very  shortly 
l^wc  plaintiff's  application  had  been  dis- 
ofi  namely,  on  the  28ih  of  June  1867, 


Titooram  and  Shama  Soonduree  again  ap- 
plied for  execution  of  their  decree,  and  from 
that  time  to  the  time  of  the  present  appli- 
cation, namely,  in  June  1869,  there  is  no 
ground  for  saying  that  Titooram  was  remiss 
in  endeavouring  to  press  on  the  case  in  the 
execution-department. 

The  Moonsiff  held  that  the  action  taken 
by  the  decree-holders  in  opposing  the  ap- 
plication of  the  plaintiffs  for  a  re-hearing 
was  proof  that  they  were  bond  fide  taking 
proceedings  to  keep  their  judgment  in  force, 
and  that  the  application  of  the  4th  February 
1867  was  a  proceeding  taken  bond  fide  to 
enforce  the  judgment. 

The  Judge  says  that  he  is  of  a  differ- 
ent opinion.  But  in  tkis  we  cannot  con- 
cur. There  is  nothing  whatever  to  show 
that  the  application  of  the  4th  of  February 
was  not  a  step  taken  in  good  faith  with  a 
view  to  execute  the  decree ;  and  we  think 
that  the  mere  fact  that,  pending  the  applica- 
tion for  a  re-hearing,  the  decree-holders  did 
not  think  fit  to  carry  on  these  proceedings, 
is  no  evidence  whatever  that  that  step  was 
not  taken  in  good  faith. 

The  judgment  of  the  Judge  is  reversed, 
and  that  of  the  first  Court  is  restored  and 
affirmed  with  costs  in  both  Courts. 


The  13th  February  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge, 

Sale  of  decree— 'Set-off— Sections  208  and  209, 

Act  VIII.  of  1859. 

Case  No.  411  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Additional  Judge  of  Nuddea, 
dated  the  2jrd  July  iSyo,  affirming  an 
order  of  the  Subordinate  Judge  of  that 
District,  dated  the  jrst  December  i86g. 

Kusseemoonissa  Bibee  (Judgment-debtor), 

Appellant, 

versus 

Mr.  Archibald  Hill  (Decree- holder), 
Respondent, 

Baboo  Grish  Chunder  Ghose  for  Appellant. 

Baboos  Umbika  Churn  Bose,  Bhowanee 
Churn  Dutty  and  Bipro  Doss^  Mookerjee 
for  Respondent. 
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Where  the  purchaser  of  a  decree  proceeds  to  execution 
under  Section  208,  Code  of  Civil  Procedure,  the  judjj- 
raent-debtor  cannot  be  allowed  a  set-off  on  account  of 
joint-decrees  obtained  by  hiraself  and  others  *a)2rainst 
the  vendor  subsequent  to  the  sale  of  the  purchased 
decree. 

Even  where  such  decrees  are  obtained  before  the 
sale  of  the  first  decree,  they  cannot  be  set  off  ag-ainst 
the  purchaser  under  Section  209,  not  being  "cross- 
decrees  against  the  same  parties." 

Norman,  C  J. — In  this  case  Kusseem- 
oonissa  Bibee  had  brought  a  suit  against 
Goiam  Kadir,  which  was  dismissed  with  costs 
in  1866.  Golam  Kadir  transferred  that 
decree  to  Mr.  Archibald  Hill  on  the  i3ih 
Bhadur  1275,  or,  in  other  words,  August 
1868. 

Kusseemoonissa  Bibee,  with  certain  other 
persons,  her  sisters,  obtained  two  other  de- 
crees against  Golam  Kadir,  the  exact  dates 
of  which  do  not  appear;  but  as  the  suits  are 
numbered  222*  and  223  of  1868,  they  were 
probably,  we  may  say  almost  certainly,  and 
we  may  take  them  to  be  in  the  absence  of 
any  proof  to  the  contrary,  ot  later  date  than 
Mr.  Hill's  purchase. 

Mr.  Hill,  as  purchaser  of  the  decree  of 
Golam  Kadir  against  Kusseemoonissa  Bibee, 
applied  for  execution  of  his  decree  under 
Section  208  on  the  5th  of  March  1869. 
Kusseemoonissa  opposed  and  claimed  to  set 
off  the  decrees  obtained  by  herself  and  her 
sisters  against  Golam  Kadir — the  sisters,  as 
it  appears,  having  put  in  a  petition  giving 
their  consent  to  the  set-off. 

The  Subordtnate  Judge  in  the  first  in- 
stance and  Mr.  Pepper,  the  Additional  Jiidge 
of  Nuddea,  affirming  the  decision  of  the 
Subordinate  Judge,  determined  that  Mr.  Hill, 
the  decree-holder,  was  entitled  to  proceed,  and 
that  Kusseemoonissa  could  not  set  off  the  de- 
crees obtained  by  herself  and  her  sisters 
against  the  decree  which  was  being  executed 
by  Mr.  Hill. 

From  that  decision  Kusseemoonissa  has 
appealed  to  this  Court. 

We  are  of  opinion  that  the  decree  of  the 
Lower  Courts  is  correct.  In  the  first  place, 
as  we  have  already  pointed  out,  it  is  not 
made  to  appear  that  the  decrees  in  favor  of 
i  Kusseemoonissa  and  her  sisters  had  been  ob- 
^  tained  by  them  at  the  time  when  Mr.  Hill 
purchased  the  decree  of  Golam  Kadir  in 
August  1868.  On  that  ground  the  case  is  dis- 
tinguishable from  that  decided  by  the  Full 
Bench  on  the  6th  August  ih68,  and  reported 
in  10  Weeyy  Reporter,  Full  Bench  RuFings, 
page  32. 


There  is  a  second  objection,  which  is  i 
Supposing  the  decrees  of  Kusseem( 
and  her  sisters  to  have  been  obtained 
Mr.  Hill's  purchase,  these  decrees  and 
cree  of  Golam  Kadir  against  Kusseei 
were  not  cross-decrees  between  ih 
parties  ;  and  therefore  Section  20^  d( 
in  terms  apply  to  the  set-ofT  of  such 
In  making  his  purchase,  Mr.  Hill  wot 
therefore,  take  it  subject  to  any  other i 
ing  right  of  Kusseemoonissa  to  set  fll, 
decree  obtained  by  herself  jointly  wij 
sisters;  and  we  think  that  no  subj 
consent  of  the  sisters  of  Kusseemooi 
set  off  their  joint  decree  against  the 
of  Goiam  Kadir  against  her  can  in  anfj 
affect  the  rights  of  Mr.  Hill,  who 
parly  to  that  arrangement.  The  2091I1] 
tion  distinctly  recognizes  the  rights,  not^ 
of  original,  decree-holders,  but  of  hol< 
decrees  ;  and  if  we  allow  this  set-off,  wej 
plainly  be  disregarding  the  rights 
by  Mr.  Hill  under  his  purchase. 

For  these  reasons,  we  think  that 
cree  of  the  Lower  Courts  should  be 
ed  with  costs. 


The  13th  February  1871. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Justice^  and  the  Hon'ble  G.  Loch,  J\ 

Decree    for    maintenance— Execation—1 
ments— Sections  201  and  212,  Act  VIIL, 
SecUon  15,  Act  XXIII.,  x86z. 

Case  No.  413  of  1870. 

Miscellaneous  Appeal  from  an  order 
by  the  Additional  Judi^e  0/  Nuddea, 
the  5th  August   i8yo,  affirming  an 
of  the  Subordinate  Judge  of  that  Dili 
dated  the  i^th  February  i8yo. 

Peareenath  Brohmo  and  another  (Judgm< 
debtors),  Appellants, 

versus 

Juggessuree  alias  Rakhalee  Dossee  (Fi^^^ 

iff),  respondent. 
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^  Z^twr^tf  Z?<?xj  Duii  for  Appellants. 

W<MJ  Mohendro  Lall  Seal  and  6'>^a;w 
Ztf//  MiUer  for  Respondent. 

Sfccree  far  maintenance  to  be  paid  at  a  certain  rate 
■Mtli  stflods  on  the  same  footing  as  a  decree  order- 
h|«ient  by  instalments,  where  the  decree-holder 
Ijply  for  execution  from  time  to  time  as  the  instaU 
■fen due,  and  the  Court  may  issue  execution  under 
12DI  and2i2.  Act  VIII.  of  1859,  and  Section  15, 
Un.  of  1S61. 

man,  C,  J. — The  point  of  law  raised 

special  appeal   is  whether  a  decree 

intenance  at  a  certain  rate,   namely, 

8  per  month,  adjudged  to  be  paid  by 

5i«knt  to  the  plaintiff,  can  be  enforced 

Kcntion  of  the  original  decree  to   be 

fee  lo  time  issued,  if  default  is  made 

defendant  in  making  pa-yments  as  sti- 

i;  or,  whether  the   plaintiff  is  com- 

to  bring  actions,  from  time  to  time,  to 

the  order  of  the  Court  made  by  the 

fc  think  that  a  decree  for  maintenance 
►  paid  a(  a  certain  rate  per  month  stands 
ftr  on  tbe  same  footing  as  a  decree 
■^g  payment  of  a  sum  of  money  by  in- 
^^-  In  the  case  of  a  decree  ordering 
}^  of  a  sum  of  money  by  instalments 
^roctoiime,  as  the  instalments  fall  due, 
'Cree-hoider  may  apply  for  execution  of 
t,  showing  the  amount  due.  and  whether 
4}*naeni  on  account  of  such  instalments 
"tu  made,  and  on  such  application  the 
iby  virtue  of  the  provisions  of  Sections 
^  212.  Act  VIII.  of  1859,  and  Section 
XXIIl.  of  1 86 1,  may  make  an  order 
f«tccation  should  issue. 

^adisposes  of  the  only  real  point  in  the 
\tT^^^  *-^e  objection  that  the  decree, 
Hollows  ihe  terms  of  a  solehnamah,  is 

^accordance  with  the  prayer  of  the 
j*^  pjaint,  is  one  which  is  not  only 
«ess  in  itself,  but  cannot  be  taken  in 

\^  ^^  .decree.     It  is  quite  plain  that 

■  fff^^  's  in  conlormiiy  with  the  terras  of 

n»ennamah.    The  solehnamah  contains  a 

^«onihat  the  plaintiff  should  get  Rupees 

f  naomh  from  the  defendant,  and  that 

^^«eriaam  should,  from  time  to  time,  pay 

j^^JJJ  ^0  il^e  plaintiff ;  and  the  decree 

J^'^  the  terms  of  the  solehnamah  in 

r  ^«5Pect  shall  be  carried  into  effect. 

^VP^^l  18  dismissed  with  costs. 


The  13th  February  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayiey  and  Dwarkanath 

Milter,  Judges, 

Ladies  of  positioa— Personal  appearance  at 

Court 

Case  No.  452  of  1870. 

Miscellaneous  Appeal  from  an  order  passed  by 
ihe  Judge  of  Dinagepore,  dated  the  lytk 
September  18  jo. 

Zohurutoollah  Chowdhry  and  others  (Peti- 
tioners), Appellants, 

versus 

Asalooddeen  Chowdhry  (Opposite  Party), 

Respondent, 

Baboo  Annund  Chunder  Ghossal  for 
Appellants. 

Baboo  Mohinee  Mohun  Roy  for 
Respondent. 

Where  a  Mahomedan  lady  of  position  residing  within 
the  town  in  which  a  Court  held  its  sittinj  was  willing 
to  admit  the  Court  to  an  interview  at  her  own  residence, 
the  Judge  was  held  to  have  done  wrong  in  insisting 
upon  her  personal  appearance  in  Court. 

Mitter,  7.— This  was  an  application  for 
the  cancellation  of  a  certificate  granted  to 
one  Asalooddeen  under  the  provisions  of 
Act  XL.  of  1858.  The  cancellation  was 
asked  for  on  the  ground  that  the  minor  Ku- 
reemoonissa,  who  is  one  of  the  petitioners, 
had  reached  her  majority. 

We  are  of  opinion  that  the  evidence  given 
by  the  petitioners  in  this  case  is  quite  suffi- 
cient to  show  that  the  age  of  Kureemoonissa 
is  about  20  or  21.  No  reliable  evidence  has 
been  given  by  Asalooddeen  to  r!^but  this 
evidence,  and  we  see  no  reason   whatever 
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to  reject  the  testimony  on  oath  of  the  mother 
of  Kureemoonissa  as  well  as  of  her  brother, 
both  of  whom  have  been  examined  in  this 
case.  The  Judge  appears  to  have  rejected 
the  application  simply  on  the  ground  that 
Kureemoonissa  had  refused  to  appear  in  open 
Court  to  be  inspected,  relying  on  her  position 
as  a  lady  of  rank.  We  think  that  the  Judge 
is  quite  wrong  in  insisting  upon  the  person- 
al appearance  of  Kureemoonissa  in  Court, 
it  being  admitted  that  she  was  a  lady  of 
position,  and  that  she  had  offered  to  be  in- 
spected in  her  residence  in  the  town.  We 
think  that,  under  such  circumstances,  the 
Judge  ought  to  have  proceeded  in  the  man- 
ner indicated  in  the  application  of  Kuree- 
moonissa. But,  be  that  as  it  may,  we  think 
the  evidence  produced  on  her  side  is  quite 
sufficient  to  show  that  she  is  no  longer  a 
minor. 

We,  therefore,  direct  -that  the  certificate 
summarily  allowed  to  Asalooddeen  should  be 
cancelled,  and  a  fresh  certificate  given  to 
Kureemoonissa  as  guardian  and  manager  of 
the  property  of  her  infant  daughter,  Mal- 
chetoonissa.  The  respondent  Asalooddeen 
must  pay  the  costs  incurred  by  the  appellant 
in  the  Court  below  and  also  in  this  Court, 
the  costs  of  each  Court  being  assessed  at  2 
gold  mohurs. 

Bay  ley,  J, — I  think  the  Judge  has  shown 
a  want  of  discretion  in  refusing  to  see  the 
lady  at  her  house.  The  Judge  himself  states 
that  the  lady  was  ''  willing  to  admit  the 
Court  to  an  interview  if  it  is  conducted  at 
her  own  residence,"  which  was  actually 
within  the  town.  He  could  then,  with  full 
regard  for  the  ends  of  justice,  have  allowed 
that  indulgence  to  the  lad/  without  any  in- 
convenience to  the  Court  or  to  other  parties 
in  the  .suit.  The  Judge  further  says:  "If 
the  lady  has  no  objection  to  unveil  in  one 
place,  I  do  not  see  why  any  such  should  not 
extend  to  the  precincts  of  the  Court."  Now, 
there  is  great  difference  between  a  lady  of 
position  appearing  before  a  Commissioner 
in  her  own  house,  and  her  appearing  before 
an  European  Officer  presiding  in  a  crowded 
Court  of  justice.  There  being  nothing 
shown  to  make  it  necessary  to  enforce  her 
appearance  in  Court  instead  of  being  in- 
spected by  a  Commissioner  at  her  lodging  in 
the  town,  the  case  does  not  come  within  the 
precedents  to  which  the  Lower  Appellate 
Court  refers. 

I  concur  in  the  order  passed  by  Mr.  Jus- 
tice Mitter. 


The  13th  February  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A. 

Judges. 

Appellate  Court— Section  359,  Code  «f< 

Procedure. 

Case  No.  tjj  of  1870. 

Special  Appeal  from  a  decision  pi 
the  Judge  of  East  Burdwan,  dt 
20th  May  i8yo,  reversing  a  deck 
the  Moonsiff  of  Aosgaon^  dated  ti 
November  i86g, 

Shurbessur  Ghose  (Plaintiff),  Ap^ 

versus 

Sadhoo  Churn  Ghose  and  another  (] 
ants),  Respondents. 

Baboo  Mohendro  Lall  Milter  for  Apf 

Baboos  Chunder  Madhub  Ghost  vA. 
Mad  hub  Sein  for  Respondents. 

Section  359,  Code  of  Civil  Procedure,  niateW 
bent  upon  an  Appellate  Court  to  set  down  di " 
point  or  points  on  which  it  has  to  decide  thei .. 
to  recora  its  reasons  for  the  decision  it  arrives  ^^ 
and  all  of  these  points. 

Glover,  7.— The  plaintiff  in  this  ( 
to  recover  possession  of  his  share  ia 
cestral  tank  from  the  defendants  N( 
and  3.     The  defendants  Nos.  2  and  3 
uncles  of  the  plaintiff,  and  the  defendf 
I  claims  to  be  in  possession  of  the  pn 
in  suit  by  purchase  (from  the  plaintiff 
from  the  other  two  defendant^ jointlj) '^ 
26th  Bysack  ia68.     To  this  it  is  all^ 
the  part  of  the  plaintiff  that,  at  the  tii 
deed  of  sale  was  executed,  he  was  a 
and  that  the  defendants  Nos.  a  and  3. 
cles,  had  no  authority  to  dispose  oi  i^^ 
perty  in  his  name,  and  that,  as  a  w*« 
fact,  he  never  gave  them  such  authority. 

The  Court  of  first  instance  held  o« 
evidence  that  the  plaintiff  was  a  tninor^ 
the  date  on  which  the  deed  of  sale  Is "" 
have  been  executed,  and  was  not  •"  *  R^ 
to  give  authority  to  the  defendants  AJ' 
and  3  to  sell,  and  that  the  plaiotin  m 
give  such  authority. 
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|te  Judge»  on  appeal,  after  remarking 
t  the  MoonsifF  had  failed  to  comprehend 
bdt,  decided  that  the  kobalah  propound- 
\ff  the  defendant  was  a  genuine  and  bond- 
instrament ;  that  it  was  supported  by 
executed  by  the  same  parties,  name- 
tbc  plaintiff  and  his  two  unclejs  in  the 
1172:  and  that,  from  the  date  of  the 
I,  (he  defendant  had  been  in  quiet 
^BSsioQ  of  the  property  purchased.  The 
Ige  Vikevise  found  that  the  plaintiff  had 
Mr  failed  to  establish  the  case  he  had 

r 

,^)ecial  appeal  it  is  contended  that  it  is 
Ige  who  has  misunderstood  the  points 
in  this  case ;  that  the  question  was 
;«il)  whether  the   deed  of  sale  under 
the  defendant  claimed  was  a  genuine 
but  whether  the  plaintiff  was,  at  the 
fftis  deed  was  executed,  a  minor,  and  so 
>le  of  giving  any  authority  to  his  un- 
to dispose  of  his  share  of  the  ancestral 
No  doubt,  the  decision  of  the  Judge 
as  clear  as  it  might  have  been  on  this 
:ular  issue,  and   he  has  not  borne  in 
!hc provisions  of  Section  359  of  the  Code 
il  Procedure,  which  made  it  incumbent 
him  to  set  down  distinctly  the  point  or 
OQ  which  he  had  to  decide  the  appeal, 
record  his  reasons  for  the  decision  ar- 
ubj  him  on  each  and  all  of  these  points. 
J«  distinctly  found  that  the  plaintiff  was 
on  the  date  of  the  sale  to  the  defend- 
coupled  with  his  finding  of  fact  that 
.«ed  of  sale  was  a  genuine  instrument, 
^that,  under  that  bill  of  sale,  the  defend- 
been  in  peaceable  possession  ever 
would  at  once  have  disposed  of  the 
Tiihoui  any  possibility  of  doubt.     But 
|b  the  decision  is  not  as  clear  as  it 
l>c,  there  are  words  to  be  found  in  the 
P*rt  of  the  Judge's  decision,  which  do 
JMially  dispose  of  this  plea  of  minority. 
Ngc  siiys :  "  The  plaintiff  has  entireiy 
'  to  establish  the  case  he  has  set  up." 
'iihecase  set  up  by  the  plaintiff  was  un 
Hy  that  this  deed  of  sale  could  not 
^T  as  it  was  executed  when  he  was 
*  winor,  and  by  parties   who   had    no 
"'•^y  from  him   to  execute  this  docu- 
^oKh  purports  to  pass  away  the  pro- 
to  the  defendant.     This  being  so,  we 
•*eno  object  to  be  gained  by  remanding 
^  to  the  Judge  for  a  clearer  finding 
^  which  he  seems   substantially   to 

[^•i  ibercfore,  dismiss  the  special  appeal 
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The  5th  January  1871. 

Present : 

The  Hon'ble  I..  S.  Jackson  and  F.  A.  Glover, 

fudges, 

Execution—Sale^Bona  fides —CoUttsion — Onus 
probandi— Section  359,  Code  of  CiviJ  Proce- 
dure. 

Case  No.  1410  cf  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot^  dated 
the  2jrd  April  tSjo,  affirming  a  decision 
of  the  Subordinate  Judge  of  that  Dis- 
trict, dated  the  i^h  August  i86g. 

Tatur  Khawas  (Defendant^  Appellant, 

versus 

Loke  Nath  and  others  (Plaintiffs), 
Respondents, 

Bahoo  Bho7vafiee  Churn  Dutt  for  Appellant. 
Mr,  C  Gregory  for  Respondents. 

The  fact  of  a  purchaser  at  a  sale  in  execution  having: 
bought  in  good  faith  does  not  make  it  immaterial  to 
inquire  into  his  vendor's  title. 

In  a  suit  to  set  aside  such  a  sale  as  colorable,  false,  and 
collusive,  the  proof  lies  with  the  plaintiff. 

The  terms  of  Section  359,  Code  of  Civil  Procedure, 
though  not  usually  enforced  with  extreme  rigour  by  the 
Hi^h  Court,  should  be  complied  with  by  Appellate 
Courts  where  the  facts  of  a  case  are  complicated. 

Jackson,  7.— It  appears  to  me  that  the 
judgment  of  the  I^wer  Appellate  Court  in 
this°case  must  be  reversed,  and  that  there 
must  be  a  new  trial. 

The  plaintiff  brought  his  suit  to  set  aside 
a  judgment  obtained  by  one  of  the  defend- 
ants, impugning  it  and  the  mortgage-trans- 
action on  which  it  was  based  on  the  ground 
of  fraud.  The  plaintiff  also  desired  to  have 
his  right  to  10  beegahs  of  land  declared,  and 
his  possession  therein  confirmed,  notwith- 
standing the  decree  and  sale  which  had 
taken  place  under  the  circumstances  first 
stated. 

The  Subordinate  Judge  who  tried  the 
suit  considered  the  plaintiff  to  have  made 
out  his  case,  and  gave  him  judgment.  The 
case  coming  before  the  Additional  Judge  of 
Tirhoot  on  appeal,  the  Judge  sets  out  at 
some  length  what  he  understands  to  be  the 
facts  of  the  case,  interspersed  here  and  there 
with  a  few  words  of  com  meat.  Having 
given  what  he  calls  a  brief  outline  of  the 

27— a 


13a 


Civil 


THE   WEEKLY    KEPORTER. 


Rulings* 


[Vol. 


case,  he  gives  the  foIlowin{i^  judgment :  '*  I 
'*  am  of  opinion,  after  hearing  the  arguments 
"on  boih  sides,  that  the  Subordinate  Judge 
"  has  arrived  ac  a  just  decision  on  the  sub- 
**  ject,  with  which  I  see  no  reason  whatever 
"  to  interfere.  It  is  very  clear  that  the 
"  plaintiff  (respondent)  purchased  the  pro- 
"  periy  in  good  faith,  in  possession  of  which, 
"  therefore,  he  should  be  retained.  1  place 
"  no  reliance  on  the  transaction  between  the 
**  appellant  and  {he  defendant  No.  2,  which 
"  I  look  upon  as  wholly  illegal  and  inadmis- 
**  sible.  It  is  proved  that  the  property  had 
"  already  been  purchased  by  the  plaintiff 
"  (respondent) ;  therefore  a  second  purchase 
**  by  the  appellant  was  impossible.  The 
**  orders  of  the  Lower  Court  are  confirmed, 
"  and  the  appeal  dismissed  with  costs." 

Now,  the  Judge  in  this  way  appears  to 
adopt  wholesale  the  decision  of  the  Court 
below,  together  with  the  reasons  on  which 
that  decision  was  based.  That  is  not  the 
duty  of  the  Appellate  Court.  Section  359, 
Act  VIII.  of  1859,  states  that  the  judgment 
of  the  Appellate  Court  shall  contain  the 
point  or  points  for  determination,  the  de- 
cision thereupon,  and  the  reasons  for  decision. 
Now,  in  some  cases,  where  the  facts  are  ex- 
tremely simple,  and  the  point  for  determi- 
nation is  unmistakeable,  we  are  not  in  the 
habit  of  requiring  an  extremely  rigorous 
compliance  with  the  terms  of  that  Section; 
but  where  the  facts  of  the  case  are  at  all 
complicated,  the  necessity  for  compliance 
with  them  is  very  obvious,  as  it  is  in  the 
present  case ;  for  it  seems  to  me  that  the 
Judge's  language  indicates  an  imperfect  con- 
ception of  what  the  case  was  which  he  had 
to  decide.  He  says :  **  It  is  very  clear  that 
"  the  plaintiff  (respondent)  purchased  the 
"  property  in  good  faith,  in  possession  of 
"  which,  therefore,  he  should  be  retained.' 
If  that  was  so,  the  title  which  the  vendor 
could  make  would  be  immaterial,  so  long  as 
the  purchaser  bought  in  good  faith.  He  again 
says :  "  I  place  no  reliance  on  the  trans- 
"  action  between  the  appellant  and  the  de- 
"  fendant  No.  2,  which  1  look  upon  as  wholly 
"  illegal  and  inadmissible."  Now,  it  was  not 
alleged  that  there  was  anything  illegal 
or  inadmissible,  but  that  the  transaction  was 
colorable,  fraudulent,  and  collusive.  That 
was  the  issue  which  the  Court  had  to  try, 
and  it  was  an  issue,  the  proof  of  which  lay 
upon  the  plaintiff,  more  especially  as  the  de- 
fendant rested  upon  a  judgment  which  he 
had  obtained  upon  that  transaction  from  a 
Court  of  cbmpetent  jurisdiction.  He  again 
says ;  "  It  is  proved  that  the  property  had 


'*  been   already  purchased  by  the  p! 
''  (respondent) ;  therefore  a  second  pm 
"  by  the  appellant  was  impossible." 
was  not  a  question  of  purchases,  but  U 
fendant  set  up  a  previous  lien,  and  a 
obtained  upon  that  lien. 

The  case  will  be  replaced  uponl^he 
the  Lower  Appellate  Court.  That 
will  carry  out  strictly  the  terms  of 
359,  stating  the  points  for  decision 
case,  and  giving  his  decision  npon 
points  consecutively. 

Glover,  J, — I  concur. 


The  5th  January  1871. 

Presenl : 

The  Hon'ble  L.  S.  Jackson  and  F. 
Glover,  Judges, 

Ferries— Section  2,  Act  L  of  1866. 

Case  No.  1423  of  1870. 

Special  Appeal  from   a  decision    past 
the   Judge  of  Shahabady   dated  the 
April  iS'jOy   affirming  a  decision 
first  Subordinate  Judge  of  that  Dit 
dated  the  nth  December  j86p, 

Dewan  Ram  Jewun  Singh  and  anotl 
(Plaintiffs),  Appellants, 

versus 

The  Collector  and  Magistrate  of  Shahal 
(Defendant),  Respondent. 

Baboo  Taruck  Nath  Paleel  for  Appelli 

Baboo  Juggodanund  Mookerjee  for 
Respondent. 

A  suit  to  re-open  a  ferry  which  had  been  ii 
in  a  settlement  of  an  estate  obtained  by  pLaintiif 
Government,  but  which  had  been  closed  by  ordi 
the  Assistant  Mairistrate,  was  held  not  to  be  mail 
able,  the  ghat  where  plaintiff  wi»hed  to  re-( 
being"  within  2  miles  of  the  place  at  which  a 
ferry  was  established. 

Jackson^  J, — This  suit  is  described  by 
Subordinate  Judge  as  being  a  suit  *'for 
'*  opening  the  plaintiff's  ferry  ghit,  as 
''  old,  at  the  Soane  river  at  mouzah  M< ' 
''  dema,  Pergunnah  Dammur  in  Shabi 


Cm! 


:    1VUKLY   UPOKtkR. 


Sulings. 


.  reversal  of  ihe  orders  of  ilie  A?sistant 
I.igiarate  and  Commissioner  closing  ihe 
-,iiil  gh.ii."  and  also  for  damages. 

The  Sabordinale  Judge  nnd  Uie  Zillali 
jdge  in  appeal  tuve  boiii  held  ihat  ihis 
git  is  noi  maintainable.  The  dei.ision  of 
^"^^BaJT  Judge  is  mainly  based  upon  Sec- 
,.Aci  I.  of  iS66  of  die  Ik-ngal  Code. 
~  clares :  '"  Every  ferrv  \vhii.h  has 
k,«rinay  be,  declared  to  be  a  public 
iider  iLe  proviMions  of  the  said  Re- 
I  VI.  of  i3ig  shall  belong  exclu- 
Wy  to  Governmeni,  and  no  person  »hall, 
tpi  wiih  the  sanction  of  the  Magis- 
i  of  the  district,  keep  a  ferry-boat  for 
EpQlpose  of  pljing  fot  hire  within  a 
ice  of  two  tndes  above  and  below  the 
'.  where   such    public    ferrv   is  estab- 

ars  that  ihe  leri)  uliieii  the 
desires  to  ro-opeu  «li>  formerly  a 
/  belonging  to  ihc  Governmcni.  and  was 
^loded  in  a  settlement  which  die  plaintiff 
lid  obtained  of  a  certain  estate  from  the 
'jiemment,  but  that  another  public  ferry 

-  -ince  been  opened  under  the  direction  of 

-  Magistrate,  which  ferry,  I  understand 
;o  be  admitted,  is  within  two  miles  of 
■1  place   where  the  plaintiff  now  seeks  to 

i^-jpeo  Ills  own  ferry. 

Without  considering  whether  the  terms  of 
~      "  ,   Act  I.  of  iSW,  relate  expressly 

I  tfae  pl.iiniiff's  case,  it  seems  qnite  clear 
S    ibe    plaintiff  desired   the   Court  to  do 
Lwhich  the  Legislature  declared  it  should 
e  allowed  to  do,  that  is  to  s-iy,  allow 
%  keep  a  ferry-boat  for  the  purpose  of 
;   for    hire   within    a-'Misiance  of  two 
above  and  below  the  place  where 
I  public  ferry  is  established."    Thai 
bao,  1  think  the  suit  mu^t  necessarily 

n  4  of  the  .\ci  appears  to  tirovide  for 

lying  for  a  compensation  in  respect  of 

,_«ained  by  him  in  consequence  of  the 

_1  taJcen  by  the  Magistrate  under  ibis 

[  ll  appeats  that  the  plaintiff  might,  if 

^  chosen,  have  obtained  such  com- 

Tbe  Magistrate  recommended  it, 

B  Commissioner  only  refused  lo  give 

,1  tlkc   ground  that  no  application  had 

K  tude  to  him  for  it. 

especial  appeal  must  be  dismissed  with 


(T,  y. — I  concur. 


The  9th  January  1871. 
Present  -■ 

The  Honble  L.  S.Jackson  and  \V.  Ainslic, 

Judges. 

Landlord  and  lessee— H aiding^  aver—Wassilxt 
— Execution. 

Case  No.  108  of  1870. 

Regular  Appeal  from  a  deeision  passed  by 
the  Hubordinale  Judge  of  Tirhoot,  dated 
Ihe  lalh  March  i8-;q. 

Mr.  M.  H.  Gale  (Defendant),  Appellanl, 


Maharanee  Sreemuity  and  another  (Plaint- 
iffs), Hespondenls. 

Mr.  A.  F.  Lingham  for  Appellant. 

Mr.  C.  Gregory  and  Baboo  Mohesk  Chun- 
dir  Chowdhry  for  Respondents. 

When  ale^ice  wliosc  lease  has  expired,  and  who  ii 
univilling  to  give  the  increased  rent  demanded  by  Ihe 
landlord,  retains  possession  in  Ihe  hope  ol  obtaining  a 
new  lease  without  such  increase,  parlies  entering  upon 
Ihe  land  as  cultivators  wilh  the  consent  of  the  land- 
lord are  not  called  upon  to  siiow  the  en-lcssee 
Iheir  authority. 

Where  wautlat  is  decreed,  the  mode  of  ascertaining 
it  is  rightly  reserved  for  the  proceedin^.-s  in  execution. 

Jachon,  J.— We  do  not  think  it  neces- 
sary to  call  upon  the  respondent  in  this 
case.  It  appears  to  us  that  the  decision  of 
ihe  Court  below  is  manifestly  just  and 
proper. 

Fur  the  purpose  of  the  decree  which  has 
been  given,  it  does  not  appear  to  be  neces- 
sary to  put  the  case  at  all  higher  than  it  is 
put  in  the  evidence  of  Mr.  Lamb,  the  mana- 
ger for  the  defendant  himself.  That  wit- 
ness has  distinctly  admitted  that  the  de- 
fendant, whose  lease  of  the  land  in  dispute 
expired  in  the  end  of  the  year  1275  Fuslee, 
was  negoiialing  for  a  renewal  of  the  lease; 
that  the  landlord  demanded  a/i  increased 
I  tent,  which  the  defendant  was  unwilling  to 


134 


Civil 


THE   WEEKLY   REPORTER. 


Rulings, 


[Vol. 


give ;  and  that,  during  those  negotiaiiODS,  and 
in  the  hopes  of  bbtainmg  a  new  lease  with- 
out increase  of  rent,  he,  at  his  own  risk  and 
peril,  retained  possession  of  the  land,  and 
refused  to  allow  the  parties,  who,  it  is  quite 
clear,  had  obtained  the  consent  of  the  land- 
lord to  cultivate,  to  enter  upon  the  land . 

It  is  said  that  those  persons  who  went 
for  the  purpose  of  cultivation  did  not  ex- 
hibit their  authority  to  the  defendant.  It 
seems  to  me  that  they  were  not  called  upon 
to  exhibit  any  such  authority;  and  the 
manager  does  not  appear  to  be  at  all  certain 
that,  if  they  had  exhibited  their  authority, 
he  would  have  allowed  them  to  cultivate. 
He  says :  **  I  do  not  think  I  should  have 
objected  to  the  ryots  cultivating,  if  they  had 
shown  me  the  authority,  nor  complained 
against  them."  This  is  certainly  a  further 
gravamen  in  the  matter,  for  it  appears  that 
not  only  did  the  defendant,  by  his  manager, 
refuse  to  allow  the  persons  sent  by  the  land- 
lord to  cultivate,  but  he  actually  took  cri- 
minal proceedings  against  them,  and,  by 
what  seems  to  me  a  lamentable  perversion 
of  justice,  actually  procured  them  to  be 
punished  by  the  Magistrate  for  cultivating 
land  which  the  landlord  had  authorized  them 
to  cultivate. 

Then  it  is  said  that  these  criminal  pro- 
ceedings did  not  extend  beyond  the  month 
of  November,  and,  at  any  rate,  the  landlord 
was  at  liberty  to  enter  upon  the  land  then, 
and  therefore  could  not  be  entitled  to 
damages  beyond  that  period. 

It  seems  that  the  landlord  had  brought  a 
suit  in  the  Collector's  Court  to  recover  pos- 
session of  the  mouzah,  and  in  that  suit, 
which  was  decided  on  the  31st  of  March 
1869,  the  defendant  alleged  that  he  was 
entitled  to  hold  these  lands  by  a  cultivating 
right,  and  he,  consequently,  did  not  in  any 
sense  give  up  the  lands,  nor  disclaim  a  right 
to  them.  Under  these  circumstances,  it 
seems  to  me  that  the  plaintiff  certainly  could 
not  understand  that  she  had  recovered  pos- 
session of  her  lands,  and  she  was  quite  justi- 
fied in  acting  as  if  she  were  kepi  out  of 
possession,  and  in  bringing  this  suit  on 
the  I  St  October  following. 

It  has  been  made  ground  of  objection  to 
the  decision  of  the  Subordinate  Judge  that 
he  htis  not  expressly  laid  down  the  principle 
on  which  damages  were  to  be  assessed,  nor 
the  period%in  respect  of  which  the  defendant 
was  liable. 


1   admit  tnat  the  decision  of  the 
below  might  have  been  more  explicit, 
the  latter  point  at  any  rate ;  but  it  seemi 
me  that  in  the  decision  of  the  second  i< 
what  the  Court  has  done  is  really  thii: 
finds  that  the  plaintiff  is  entitled  to 
damages  for  the  time  she  has  beeikk«{^i 
of  possession  of  these  lands.     That^  I 
having    reference    to   the    pleadings, 
mean  the  period  between  the  expir)' (I 
lease  and  the  time  alleged  in  the 
namely,  wassilat  for  the  year  1276  Fi 
The  Court  below  probably  did  not  xsa 
give    more   than    that,    and    obviously 
plaintiff  would  not  be  entitled  to  more 
he  actually  claims  in  this   suit.    I 
therefore,  it  may  be  understood  that 
the  plaintiff  is  entitled  to  recover  is  wa 
for  the  year  1276  Fuslee. 

Then,  as  to  the  mode  of  assessmentj 
ascertaining  wassilat,  the  Court  below 
reserved  that  for  the  proceedings  in 
tion.  This  is  the  course  taken  every 
and  which  the  law  allows  to  be  taken, 
I  think  no  objection  can  be  taken  oo 
point. 

I  think  the   decision  of  the  Court 
must  be  affirmed,  and  the  appeal  dismi^ 
with  costs. 

Ainslie,  J, — I  concur. 


The  12th  January  1871. 
Present : 

* 

The  Hon'ble  L.  S.  Jackson  and  W.  Aii 

Judges, 

CerttficRte  of  Rdministration — Hindoo 

Separation.      ^ 

Case  No.  403  of  1870. 

Miscellaneous  Appeal  from  an  orJer 
by  the  Judge  of  i^hahabad,  dated  tki 
July  iSjQ, 

Mussumat  Munbasee  Kooer  and 
(Objectors),  Appellants, 

versus 

Nowrungee  Lall  and  another  (Petitioners) 

Respondents, 

d 
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n  Tarucknaik  Dutt  for  Appellanis. 

Bahoo  Chunder  Madhtih  Ghost  for 
Respondents. 

nembers  (N  and  A)  of  a  joint  Hindoo  family 

fCQOiiviHxd  a  suit  to  set  aside  an  adoption  by  one 

l^fiuiDlj(C),  a  compromise  was  effected,  by  which 

parties  took  separate  shares  of  the  family- 

\,  C  having  died,  N  and  A  applied  for  a  certt> 

[to  coOett  the  debts  due  to  his  estate,  but  were 

in  a  jdnt-pedtion  made  by  the  widow  and 

sad* 

that  the  applicants  could  not  be  entitled  to 
Bcatc,  which  might,  however,  be  given  to  the 
,  the  consent  of  the  widow. 

?ff,  y.— It  appears  to  me  that  the 
r<rf  the  Judge  below  is  erroneous. 

respondents  before  us  applied  for  a 
to  collect  the  debts  due  lo  the 
of  the  deceased  Chundun  Lall,  alleg- 
kselves  to  be   his  relations  on   the 
fs  side,  and   as   such   his  heirs ;  and 
m  the  widow  of  Chundun  Lall  and 
jssur  Doyal,  alleged  to  be  the  adopt- 
of  Chundun  Lall,  made  a  joint-peti- 
^osiog  the  application. 

Judge,  having  the  parties  before  him, 

tll^  the  alleged  adopted  son  was    a 

vho,  as  being  the  sister's  son  of  the 

1,  could  not  lawfully  be  adopted  by 

and  therefore  considered  that,  as  he 

not  be  the  heir,  and  could  not  have  the 

te,  the  other  parties  must  be  entitled 


f|  it  appears  that,  in  the  lifetime  of 

l«n  La'l,  a  suit  had  been  commenced 

petitioners,    Nowrungee    Lall    and 

Lall,  jto  set  aside  the  alleged  adop- 

|*wl  for  certain  other  purposes ;  and  that 

"terminated  in  a  compromise,  by  which 

^1  panics  to  it  took  separate  specific 

of  the  family-property,  and  the  suit 

to  an  end ;  and  from  this  it  results 

we  family,  so  far  as  the  petitioners  and 

'lun  Lall  are  concerned,   became  se- 

'•    That  being  so,  and  Chundun  Lall 

*g  died  leaving  a  widow,  the  petitioners 

"Jesily  could    not    be  entitled   to    the 

J^C'    The    question    would    remain, 

'^fc,  one  between  the  widow  and  the 

adopted  son ;  and  if  those  two  par- 

\  *"ayed  on  opposite  sides  before  the 

J'ldgc  and  before  us,  it  might  have 


been  necessary  to  decide  whether  the  peti- 
tioners were  entitled  to  the  certificate;  but 
as  that  is  not  the  case,  and  as  the  widow 
supports  the  claim  of  the  adopted  son,  no 
inconvenience  can  arise  in  giving  a  certificate 
to  the  son,  the  widow  consenting. 

The  question  whether  the  Judge  was 
right  in  holding,  in  the  circumstances  of 
this  family,  that  the  sister's  son  could  not  be 
adopted,  is  a  question  which  admits  of  doubt. 
That  question  may  arise  hereafter,  and,  if  so, 
will  be  decided  at  the  proper  time. 

The  order  of  the  Lower  Court  must  be 
reversed,  and  a  certificate  given  to  Bissessur 
Doyal  with  costs. 

Ainslie,  J, — L  concur. 


The  1 2th  January  1871. 

Present : 

The  Uon'ble  L.  S.  Jackson  and  \V.  Ainslie, 

Judges. 

Admission — Evidence —Cross-appeal — Court's 

duty. 

Case  No.  1453  of  1870  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  Beerbhoom,  dated  the  30th 
March  i8yo,  reversing  a  decision  of  the 
Collector  of  Jungipore,  dated  the  30th 
November  t868, 

Oomabuttee  (one  of  the  Plaintiffs), 
Appellant, 

versus 

Parushnath  Pandey  and  others  (Defendants), 

Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Mohesh  Chtfnder  Choivdhry  for 
Respondents. 

A  statement  made  in  a  case  by  a  pleader  on  behalf  of 
his  client  after  full  consideration  and  consultation  is  ad- 
missible as  evidence  against  that  client  in'another  case 
in  which  he  is  a  party. 
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A  plaintiff,  who  obtains  a  decree  which  is  apnealed 
ag^ainsi,  is  not  bound  to  brings  a  cross^ppeal,  because  the 
G)urt  of  first  instance  did  not  accept  a  portion  of  the 
evidence  ;  but  it  is  for  the  Appellate  Court  to  examine 
such  portion,  and  consider  whether  it  proves  plaintiff's 
case. 

Jackson,  y, — The  special  appellant  shows 
that  two  of  the  documents  which  he  relied 
upon  as  evidence  in  support  of  his  case  have 
been  improperly  rejected  by  the  Judge. 
One  of  these  is  the  statement  made  on  the 
part  of  Parushnath  Pandey  by  his  pleader 
in  a  suit  by  Gudadhur  Mundul  against  him. 
In  that  case  the  pleader  stated  to  the  Court 
that  the  parties  had  come  to  au  arrangement 
under  which  the  defendant,  admitting  the 
justice  of  the  plaintiff's  claim,  proposed  to 
allow  the  claim  to  be  satisfied  out  of  profits 
of  this  very  mouzah  which  it  is  alleged 
Parushnath  Pandey  held  in  ijarah.  This 
statement  made  by  the  pleader  on  Parush- 
nath's  behalf  is,  we  think,  clearly  admissible 
in  evidence  against  him.  It  appears  to  have 
been  made  after  full  consideration  and  con- 
sultation between  the  clients  and  the  pleaders 
on  both  sides. 

Secondly,  in  respect  of  certain  accounts 
prepared,  it  is  said,  under  the  directions  and 
in  the  presence  of  Parushnath  himself,  the 
Judge  observes  that  it  was  the  business  of 
the  plaintiff  to  have  preferred  a  cross-appeal, 
because  the  Court  below  had  discredited 
those  accounts,  and  for  that  reason  he  de- 
clared the  finding  to  be  final.  Now,  clearly 
the  plaintiff,  who  had  got  a  decree  in  the 
Court  of  first  instance  on  other  grounds,  is 
not  compelled  to  bring  a  cross-appeal,  because 
the  Court  below  has  not  accepted  or  relied 
upon  any  particular  portion  of  the  evidence ; 
but  when  the  whole  case  was  before  the 
Judge,  it  was  for  him  to  take  such  a  view  of 
the  whole  of  the  evidence  adduced  by  the 
parlies  as  he  thought  fit.  It  was  his  busi- 
ness to  examine  those  accounts,  and  consider 
whether  they  proved  the  plaintiff's  case. 

Then  as  to  the  mokurruree  pottah,  the 
Judge  states  that  he  does  not  find  on  it  the 
signature  either  of  the  plaintiff  or  defendant; 
but  it  is  Slated  that,  on  inspection,  it   will 

appear  that  it  was  signed  by  the  defendant. 

• 

As  to  this  third  piece  of  evidence,  I  am 
not  clear  that,  standing  alone,  it  would  be 
ground  of  special  appeal  ;  but  as  clearly  a 
new  trial  is  requisite  on  account  of  the  mis- 
take of  ttie  Judge  as  regards  the  two  first 
pieces  of  evidence,  I  think  the  Court  below, 


in  re-trying  the  case,  should  take  the 
tunity  of  re-considering  the  mokurroretj 
tah,  as  well  as  the  oral  evidence  as  to 
the  Judge  had  passed  an  opinion,  whi 
tainly  seems  not  to  be  of  a  thoroughly 
factory  kind.  The  case  must  go  Pack 
Lower  Appellate  Court  for  a  re-trial. 

A  ins  lie,  J.— I  concur. 


The  20ih  January  1871. 

Preseni  : 

The  Honble  J.  P.  Norman,  OjficiaiiH 
Justiu,  and  the  Hon'ble  Onookool 
der  Mookerjee,  Judge, 

Complaints— SecUoas  I45«iid  xte,  Act! 
1859  -  Suits—AppeaL 

AmanutooUah,  agent  on  behalf  of  Nai 
oonissa  Begum,  Petitiontr^ 

versus 

Russick  Chunder  Chaiterjee  and  aD( 
Opposite  Party, 

Baboo  Ronush  Chunder  Mitter  fof^ 
Petitioner. 

Baboo  Umbika  Churn  Bancrjee  for  Oj 

Party. 

A  complaint  or  proceeding  under  Section  1451 1 
of  1S59,  is  not  a  suit  within  the  meaning  o(  S( 
Clause  7,  an5  does  not  fall  within  the  descrif 
the  suits  in  which,  under  Section  x6o,  an  appeals 
to  the  /illah  Judge. 

Norman,  C.  7.— The   fa^s  of  this 
are  as  follow  : — 

Nusseebutoonissa  Begum  attachedi 
the  provisions  of  Sections  112  and  itjj 
Act  X.  of  1859,  certain  crops  siandii 
the  lands  of  a  tenure  within  her  a>'«< 
belonging  to  her  under-tenant  Kader 
Mundal. 

Russick  Chunder  Chatterjee  and  ][ 

Shaha  removed  the  attached  crops,  on 

Nusseebutoonissa  preferred  a  complaint^ 

fore  the  Collector  of  Howrah  under 
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U5  of  Act  X.j  alleging  that  these  per- 
haid  illegally  and  forcibly  removed  the 
ted  propeity. 

the  investigation  of  the  complaint,  the 
Collector,   to   whom   the  case  was 
o^'cr  by  the  Collector,  found  that  the 
of  sfce  crops  which  had  been  impro- 
received  by  Rassick  Chunder  Chatter- 
id  Jogul  Sbaha  was  Rupees  688-6.     He 
red  them  to  make  good  that  amount, 
each  of  them  to  pay  a  fine  of  Rupees  25  ; 
in  defiak  each  to  be  imprisoned  in  the 
fjail  for  fifteen  days. 

that  decision  Russick  Chunder  ap- 
to  the  Judge,  who,  having  entertained 
ipeal,  held  that  the  amount  of  damages 
tw  proved ;  and  he  reversed  the  order 
Deputy  Collector  so  far  as  it  award- 
ages. 

the  27th  April  last,  an  application  was 
to  myself  and  Mr.  Justice  Milter 
aside  the  order  of  the  Judge,  on  the 
id  that  he  had  no  jurisdiction  to  enter- 
1  appeal  from  the  order  of  the  Collect- 
id  that  his  order  made  on  appeal  set- 
ttde  the  Collector's  order  was  an  order 
without  jurisdiction. 

matter,  after  standing  over  for  a  long 
has  now  come  before  us  for  argument. 
^  Romesh  Chunder  Mitter  has  appeared 
iport  of  the  rule,  and  he  shows  that  a 
'*ini  under  Section  145    is  not  a  suit, 
|ttljt  it  is  not  a  suit  within  the  mean- 
time 7th  Clause  of  the  23rd  Section 
complaint  against  a  person  who  has 
oily  carried  off  crops  which  were  un- 
*'*int.    It  19  not  a  suit  "arising  out 
wercise  of   the   power  of  distraint, 
^of  any  act  done  under  color  of  such 
■    Baboo  Romesh  Chunder  pointed 
^thc  procedure  in  suiis  under  Act  X. 
^d  of  in  the  Sections  from  34  on- 
J  and  t6e  procedure  in  the  case  of  a 
""It  under  Section  145  is  in  no  wav 
r  '^  to  a  civil  suit  before  the  Collect- 
•«  none  of  the  steps  prescribed  for 
^uct  of  suits  in  Section  34  and  the 
^ng  Sections  are  to  be  taken  upon  a 
^  under  Section  145.     He  showei^ 
^r  Section  145,  the  person  against 
the  complaint  is  made  is  not  summon- 
jn  a  civil  suit,  but  is  arrested;  he  is 
"^Jed  as  a  defendant,  but  as  an  of 
!  M  his  not  treated  as  a  person  againsi 
a  decree  p-isses,  but  he  is  convicte*!  : 
«e  judgment  against  him  is  not  a  decree 
^««ntcnce  of  fine  or  imprisonmeDt 


Baboo  Romesh  Chunder  showed  by  a  care* 
ful  examination  of  the  Sections  of  Act  X. 
relating  to  suits  arising  out  of  the  exercise 
of  the  power  of  distress  that  the  proceeding 
under  Section  Z45  was  not  one  of  such  suits ; 
and  we  think  that  he  is  right  in  saying  that 
a  proceeding  under  Section  145  is  not  a  suit, 
and  that  it  does  not,  therefore,  fall  within  the 
description  of  the  suits  in  which,  under  Sec- 
tion 160,  an  appeal  is  given  to  the  Zillah 
Judge. 

I  may  observe  that  the  Collector's  Court 
is  a  Revenue  Court — the  Court  of  the  Zillah 
fudge  is  a  Civil  Court ;  and  unless  there  is 
some  express  power  which  gives  an  appeal 
from  proceedings  in  the  Revenue  Court  to  the 
Judge  in  the  same  Court,  no  appeal  lies. 

We  think  it  quite  clear  that  no  appeal  lies 
in  the  present  ca.se;  that  the  order  of  the 
Judge  quashing  that  of  the  Deputy  Collect- 
or was  made  without  jurisdiction,  and  is 
illegal.  Therefore,  under  the  provisions  of 
Seciion  15  of  the  Charter  Act  XXlV.  and 
XXV.  Victoria,  Chapter  104,  we  direct  that 
that  order  of  the  Judge  be  quashed. 

We  express  no  opinion  as  to  whether  the 
Collector  had  any  jurisdiction  to  award  dam- 
ages to  the  complainant  under  Section  145. 

Jl/ookerjee,  y, — I  concur. 


The  31st  January  1871. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 

fudges. 

Sale  for  arrears— Failure  to  give  notice— Sec- 
tion 33,  Act  XI.  01x859. 

Case  No.  100  of  1869. 

Regular  Appeal  from  a  decision  passed  hy 
the  Officiating  Subordinate  Judge  of 
Tirhooty  dated  the  22nd  December  1868, 

Mohabeer  Pershad  Singh  and  others  (Plaint- 
iffs), Appellants, 

versus 

— The-Collector  of  Tirhoot  and  an(fther  (De- 
fendants))  Respondents, 
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Messrs.  J,  Graham  and  67.  Gregory  for 

Appellants. 

The  Advocate- General  and  Bahoos  Unnoda 
Per  shad  Banerjee  and  Mohesh  Chunder 
Choivdhry  for  Respondents. 

To  sell  an  estate  for  arrears  under  Act  XI.  of  1859, 
after  lulling  the  proprietor  into  a  false  security  by  fail- 
ure to  give  him  a  notice  which  the  law  prescribes  as  a 
condition  precedent  of  a  sale,  is  of  itself  a  very  material 
injury  irrespective  of  the  amount  of  purchase-money 
realized,  and  one  amply  sufficient  to  warrant  a  Court 
in  annulling  the  sale  under  Section  33. 

AinsUe^  J, — This  appeal  was,  on  a  former 
occasion,  heard  by  Mr.  Justice  Bayley  and 
Mr.  Justice  Markby,  who,  on  the  3rd  May 
1870,*  made  the  following  order : — 

"  We  think,  therefore,  that  the  judgment 
"  of  the  Lower  Court  must  be  reversed,  and 
"the  case  remanded  under  Section  354, 
''Act  VIII.  of  1859,  to  try  the  issue  whe- 
'^  iher  or  not  the  plaintiffs  have  sustained  a 
"substantial  injury  by  reason  of  the  irregu- 
"  larity  which  we  find  existing  in  this  case, 
'*'  that  is  to  say,  that  no  notice  was  issued 
,"as  required  by  Section  5,  Act  XI.  of 
-  1859. 

"  Each  party  will  be  allowed  to  produce 
"  fresh  evidence  upon  this  issue  ;  and  having 
*'  found  and  determined  this  issue,  the 
<'  Court  below  is  to  return  its  finding  and 
"  the  evidence  to  this  Court  within  two 
"  months  of  the  receipt  of  this  order." 

The  Lower  Court  has  submitted  a  finding, 
which  is  by  no  noeans  clearly  expressed,  but 
may  be  taken  to  be  that  the  sale  by  the 
Collector  of  the  property  in  suit  was  effected 
at  a  very  inadequate  price,  and  that  this 
lowness  of  price  was  the  consequence  of  an 
irregularity  in  the  Collector's  proceedings, 
such  irregularity  being  the  one  noticed  in 
the  order  of  this  Court. 

The  respondent  has  taken  exception  to 
this  finding. 


13  VV.  R.,  p.  423. 


The  questions  before  us  now  are— 

tsL — Whether,  on  the  evidence,  the 
iff  has    established   that    he   has 
substantial  injury,  and 

2nd. — Whether  such  injury  has  bcca 
lained   by   reason   of  the  irrcgularil? 
plained  of. 

The  property  in  suit  was  sold  at  ai 
by  the  Collector  to  the  defendant,  Bui 
Lall  Sahoo,  for  the  sum  of  Rupees  1,4^ 

The   plaintifits,  on  the  remand,  t\ 
several  witnesses,  amongst  whom  w< 
M.  Lloyd  and   Mr.  T.  Lloyd.    Both 
gentlemen     state     that    Talookas   Mi 
Alipore  and  Sonapore  are  worth  four  h 
rupees,  and  Mr.  M.  Lloyd  assigns  il 
the  four  lakhs  as  the  value  of  Mullick 
Baboo  Muddun  Lall  states  that  this  lal 
worth  more  than  four  lakhs  ofnxpeefj 
Ram  Bhurosa  Singh  puts  it  at  three 
The  plaintiffs  have  also   produced 
accounts  to  support  their  case.    It  has! 
said  that  Mr.  M.  Lloyd's  evidence  is 
hearsay,  or,  where  he  speaks  as  of  bill 
knowledge,  merely  the  result  of  calci 
from  the  annual  profits,  the  amount  of 
he  had  previously  stated    from  Infor 
derived   from   others.     But   I  do  not 
his  evidence  is  to  be  treated  as  pure 
but  rather  as  an  expression  of  his  owa 
formed  on  the  data  available^lo  him. 
an   opinion  may  be  more  or  less  vali 
according  to  the  character  and  positic 
the  witness.     The   learned   Advocate 
eral  has  admitted  that  the  character  of^ 
witness  is   unimpeachable;   and  as  to 
position,  it  appears  that  he  is  an  indigo>j 
er  occupying  lands  within  this  very 
and  consequently  in  a  position  \Q  '<''*| 
correct  estimate  of  its  value.    I  ^'^^ 
ought  to  attach  considerable  weight  » 
evidence. 
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cwdence  for  the  plaintiff  is  very  fee- 
met  by  evidence  on  the  other  side.     The 
idents  rely  mainly  on  the  statements 
petition  presented  to  the  Civil  Court 
die  plaintiffs,  when  they  sought  to  save 
property  from  sale  by  getting  a  man- 
appointed  under  Section  243,  Act  VIII. 
;9.     This  petition,  dated  5th  September 
sets  forth  the  income  of  the  properties 
Rttachment  in  the  execution-suit,  and 
It  the  respondents  derive  by  calculation 
IS  annual  profit  of  about  Rupees  5.600. 

(he  statements  made  in  that  petition 
64    do  not  necessarily  determine,  the 
of  the  property  in  1867,     It  has  been 
out  that  in  1866  the  manager  ap- 
by    the    Civil  Court  believed  that 
Id    renew   expiring  leases   on  better 
;  also  that,  on  the  very  same  day  on 
the  property  in  suit  was  sold,  another 
of    3    annas   4   gundahs    in    mouzah 
laspore,    one    of    the    villages    in    the 
was    purchased    by    the    defendant ! 
ee  Lall  Sahoo  for   Rupees  29,200 ;  ' 
that  at  another  time  a  2-gundahs  share 
her  village  in  the  talook  Bazeedpore 
parcbased  by  the  witness  Bhugeloo  for 
995  (or  at  the  least  for  Rupees  800,  ; 
ged  in  the  pre-emption  suit  that  fol- 1 
his  purchase),  and  that  at  these  rates 
'prke  of  the  shares  for  which  plaintiffs 
in  these  two  villages,  leaving  out  of  ac- 
aO  the  rest  of  the  property,  would  come 
least  1,54,600  rupees. 

has  also  been  observed  that  defendant 

If  filed  jummabundees  in  the  Collector's 

in  December   1868,  showing  the  in- 

of  his  share  in  three  villages,  Hurdas- 

\^  Sursawa,  and  Jebangeera  to  be  9,054 

evidence  of  defendant's  witness  Roop 

lin  has  aj^  been  commented  on.     This  I 

values   his  own   share   in  the   talook, 

ilidag    an    annual    profit   of  25    or   30 

at   Rupees  5,000.     But  although  he 

plaintiff's  profits  to  be  about  3,000, 

iHily  puts  the  value  down  as  \\  lakhs  and 

irds. 

>king  at  the  whole   of  the  evidence,  I 

no  hesitation  in  coming  to  the  conclu- 

ihat  the  estate  was  sold  far  below  its 

value,  which  appears  to  be  about  3 

of  rupees. 

In  coming  to  this  conclusion,  I  have  not 
fnveilooked  the  provisions  of  Section  35,  Act 
U.  of  1859,  which;   it  is  urged,  afford  to  ' 
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a  purchaser  at  a  sale  under  the  Act  such 
ample  protection  that  the  risk  of  the  sale 
being  set  aside  would  not  materially  influ- 
ence his  biddings.  The  Section,  however, 
offers  no  protection  in  respect  of  costs  of 
litigation  and  claims  for  mesne-profits,  both 
of  which  (especially  the  latter)  are  formid- 
able items  to  be  taken  into'account. 

Then  comes  the  question  whether  the 
injury  sustained  by  the  plaintiffs  was  by 
reason  of  the  irregularity  complained  of. 
It  is  contended  for  the  respondents  that 
the  injury  must  be  directly  caused  by  the 
irregularity.  Appellants,  on  the  other 
hand,  deny  that  this  is  necessary.  The 
true  construction  of  Section  33,  Act  XI.  of 
1859,  according  to  them,  is  that,  when  no 
material  injury  has  been  sustained,  the  law 
does  not  notice  errors  of  form ;  but  when 
material  injury  \%  proved,  it  is  essential  to 
the  validity  of  a  sale  that  every  step  of  pro- 
cedure should  be  strictly  in  form,  and  thslt 
any  and  every  irregularity  is  fatal. 

I  do  not  feel  myself  called  on  to  express 
any  opinion  whether  the  simple  fact  of  the 
existence  of  some  irregularity,  combined  with 
a  sale  at  a  price  materially  below  full  value, 
is  sufficient,  under  the  terms  of  Section  33, 
Act  XI  of  1B59,  to  invalidate  a  sale,  although 
there  may  be  no  evidence  to  connect  the 
inadequate  price  directly  with  the  irregular- 
ity as  effect  and  cause ;  for  in  this  suit, 
there  is  evidence  that  the  report  (which 
turns  out  to  be  well-founded  in  fact),  that 
the  proceedings  of  the  Collector  had  been 
informal,  did  operate  to  make  intending 
purchasers  unwilling  to  bid.  It  has  been 
contended  by  the  learned  Advocate-General 
that  the  evidence  does  not  establish  that  the 
particular  irregularity  under  Section  5,  Act 
XI.  of  1859,  which  occurred  in  this  in- 
stance, was  the  irregularity  which  deterred 
bidders ;  and  that  the  mere  suggestion  of  some 
undefined  irregularity,  even  if  it  had  the 
effect  of  making  intending  purchasers  hold 
back,  is  not  sufficient  to  invalidate  the  sale. 
But  looking  to  the  evidence  of  Ram  Bhurosa 
Singh,  I  think  that  there  can  be  no  doubt 
ihat  the  irregularity,  which  was  the  subject 
of  remark  at  the  lime  of  sale,  was  the  special 
irregularity  under  Section  5 ;  and  that  there 
is,  therefore,  no  ground  for  saying  that  the 
requirements  of  Section  33,  read  most  strict- 
ly, have  not  been  complied  with. 

Moreover,  independently  of  the  evidence 
recorded  in  this  case,  I  think  the  plaintiff's 
suit  may  be  supported  from  a  consideration 
of  the  admitted  facts.     The  property  being 
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under  attachment  By  order  of  a  Civil  Court, 
the  Collector  was  bound  to  give  the  parties 
interested  therein  warning  of  the  impending 
liability  to  sale  by  the  issue  of  the  notices 
prescribed  in  Section  5,  Act  XL  of  1859. 
This  Section  does  not  extend  the  time  allow- 
ed for  payment  of  arrears  of  estates  attached 
by  any  judicial  authority,  but  it  provides 
that  certain  steps  shall  be  taken  at  least  1 5 
clear  days  before  the  latest  date  for  payment 
of  arrears,  fixed  according  to  Section  3  of 
the  Acty  to  call  attention  to  the  existence 
of  arrears  and  the  near  approach  of  the  time 
when  the  estate  will  be  liable  to  sale.  Clear- 
ly the  object  of  the  law  is  to  give  a  special 
warning  to  parties  who  have  lost  the  control 
of  their  own  estates  owing  to  attachments 
by  judicial  authority,  and  probably  also  to 
the  attaching  Courts  and  managers,  that  they 
may  make  such  arrangements  as  the  circum- 
stainces  of  the  case  require  to  protect  the 
estates  against  defaults  which  very  often 
would  be  (as  in  this  instance)  defaults  of 
co-sharers. 

» 

When  the  law  says  that  a  certain  party's 
estate  shall  not  be  sold  for  arrears  without 
public  notice  of  the  existence  of  the  arrear, 
the  non-issue  of  notice  would  naturally  in- 
duce a  belief  that  the  estate  is  in  no  danger. 
A  man  who  lives  50  miles  from  the  Collec- 
tor's treasury  and  i  mile  from  the  Moonsiff' s 
Court  may  not  think  it  worth  while  to  go 
all  the  way  to  the  former,  when  he  knows 
that  he  can,  in  the  ordinary  course  of  busi- 
ness, ascertain  at  the  latter  whether  there  is 
any  danger  to  his  estate ;  and  if,  when  the 
proper  time  comes,  he  makes  inquiries  at  the 
Moonsiff 's  Court,  and  ascertains  that  no  no- 
tiee  has  come  from  the  Collector,  surely  he 
may  rest  at  home  in  peace  and  take  it  for 
granted  that  the  manager  of  the  attached 
share  or  some  co-sharer  has  made  the  estate 
safe,  and  that  there  is  no  arrear  due.  To 
sell  a  man's  estate  for  arrears  after  lulling 
him  into  a  false  sense  of  security,  by  failure 
to  give  him  a  notice  which  the  law  pre- 
scribes as  a  condition  precedent  of  a  sale,  is 
an  injury  of  itself,  wholly  irrespective  of  the 
amount  of  purchase-money,  and,  in  my  opi- 
nion, a  very  material  injury  and  one  amply 
sufficient  to  warrant  a  Court  in  annulling  a 
sale  under  Section  33,  Act  XL,  1859;  ^^^^ 
such  an  injury  flows  directly  from  the  irre- 
gularity will  hardly  be  denied. 

It  certainly  is  not  shown  in  this  case  that 
the  plaintiff  was  actually  misled,  by  the  want 
of  the  prof)er  notices  under  Section  5.  But 
1  think  one  is  juslilied  in  inferring'  every- 


thing in  his  favor,  when  we  find  that  a 
prescribed  as  absolutely  essential,  and 
out   which  no   sale   shall   be  held  (in 
specistl  cases  noted  in  Section  5),  has 
neglected :   especially  as  it  is  shown 
shortly  after  the  estate  had  bees'de 
liable  to  sale,  the  arrear  was  tendered  to| 
Collector,  who  unfortunately  refused  to 
cise  the  discretion  vested  in  him  by 
1 8  of  the  Act. 

Consequently,  looking  either  to  the 

of  the  case  or  to  the  evidence  on  the  re( 

I  think  the  plaintiff  is  entitled  to  bare 

'  sale  set  aside. 

! 

In  my  opinion,  there  must  be  a  d< 
the  plaintiffs  annulling  the  sale,  and  d( 
ing  their  right  to  be  put  into  posset 
their  shares  of  the  talook,  as  set  forth  in 
plaint,  subject  to  the  provisions  of  Ad 
of  1859,  with  costs  in  proportion  to 
established  value  of  the  property  in 
viz,,  Rupees  3,00,000,  payable  by  Bom 
Lall. 

As  this  litigation  has  arisen  entirelj 
of  the  error  of  the  Collector  in  forcing 
the  sale,  after  the  omission  to  issoe 
tions  under  Section  5  had  been  brought 
his  notice,  there  should  be  no  order  for 
recovery  of  the  stamp-duties  finder  Sccti 
309,  Act  VIII.  of  1859, 

Jackson,  y, — I  concur  generally  in 
judgment,  and  I  express  no  decided  opii 
on  the  point  raised  by  Mr.  Grabam,  nan« 
that  it  is  not  requisite  to  connect  the  inji 
to  the  plaintiff  with  the  precise  incgul 
established,  the  evidence  in  Ibis  case  W 
sutllcient  to  entitle  the  plaintiff  to  a  vcrdi< 

even  if  this  necesbity  be  conceded. 
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The  7ih  February  1871. 
Present : 
The  Honble  H.  V.  Bay  ley,  Judge. 

XI.  of  il^9— Sale-certificate— Separate  pro- 
—  Commissioner's  order  —  Legfal 

Case  No.  114  of  1870. 

Plication  /or  review  0/  judgment  passed 
the  Hon  hie  Justices   H.    V.    Bayley 
W.  Markby^  on  the  ist  June  i8jo. 
Special  Appeal  No,  2g2j  of  i86g* 

Gobind  Roy  (Plainliflf),  Petitioner^ 

versus 

Kushaffodoza  and  another  (Defend- 
ants), Opposite  Party, 

y.   W.  B.  Aloney  and  Baboo  Mohendro 
£mU  Mitter  for  Petitioner. 

\o  Ashootosh  Dhur  for  Opposite  Party. 

Lever  is  sold  under  Act  XI.  of  1S59  can  only  be 

arrears  of  Government  revenue ;  and  unless  such 

be  shown  to  have  been  due,  any  sale  under 

Jaw  will  be  void,  inoperative,  and  without  legal 

mad  the  title  supposed  to  be  given  by  the  sale- 

ite  win  be  subject  to  such  defect. 

onier  of  a  Commissioner  requiring  proprietors 

separate  jummas  to  pay,  for  the  convenience  of 

r,  their  shares  of  revenue  through  one  of 

miiDber.  cannot  override  their  legal  right  of  sepa- 

fkroprieturship  allowed  under  the  settlement-law  and 

by  express  record,  or  transform  such  right 

la  joiot  tenancy. 

iComiDissioner's  amulnamah  cannot  destroy  legal 
even  if  no  protest  or  objection  he  made. 

Hayiey^  y, — This  is  an   application   for 

upon  the  following  grounds:  — 
lUly. — When  the  entire  estate  of  Baha- 
was  hypothecated  to  Government 
its   revenue   and   liable  to  sale  for  its 
the  petitioner,  as  purchaser  at  a  sale 
arrears,  is  entitled  to  the  possession 
\  tbe  entire  estate  by  ejecting  every  per- 
who  may  refuse  to  vacate  the  same, 
his  holding  is  protected  under  any  of 
provisions  of  Act  XI.  of  1859  >  ^"^  ^^  ^^ 
lion  of  the  defendants  is  not  so  pro- 
[,  petitioner  is  entitled  to  eject  them. 

•  14  W.  R.,  p.  I. 


2ndly, — Thai  when  the  defendants  were 
co-proprietors  with  Akburoonissa  of  the 
estate  Bahadoorpore,  and  equally  liable  with 
her  for  its  revenue,  the  purchase  of  the 
same  by  the  petitioner  at  a  sale  for  non- 
payment of  revenue  has  conveyed  to  him 
the  rights  of  all  the  proprietors  equally. 

Srdly, — That  the  provisions  of  Clause  8, 
Section  10,  Regulation  Vil.  of  1822,  do  not 
apply  to  the  circumstances  of  the  present 
case.  Even  if  it  be  supposed,  for  argument's 
sake,  to  be  so  applicable,  it  did  not  save  the 
holdings  of  the  defendants  from  sale,  as  it 
was  specially  provided  in  the  amulnamah 
that,  on  default  of  revenue,  the  same  should 
be  sold. 

The  main  passages  of  my  jad|;ment  of 
which  this  review  is  sought  are  these: 
"  The  lakherajdar  is  not  only  a  proprietor 
*'  of  land,  though  paying  in  this  case 
"  through  another,  but  actually  recorded 
''  here  to  have  all  his  rights  as  such  reserved, 
"  though  Government  revenue  for  conve- 
"  nience  (to  Government)  is  paid  by  Ak- 
"  buroonissa  as  the  largest  proprietor. 

''  Again,  the  possession  of  the  defendants 
"  as  lakherajdars,  though  paying  revenue 
''  through  Akburoonissa,  is  one  that  could 
"  not  be  disturbed  by  the  plaintiff  so  long 
"  as  defendants  pay  the  revenue  assessed 
"  upon  them  under  the  settlement,  and  there 
"  recorded."  And  further  on :  "  This,  in 
"  fact,  is  a  case  simply  of  Badshahee  grants 
'*  of  one  large  and  a  number  of  small  rent* 
"free  proprietors,  who  never  had,  or  pre- 
"  tended  to  have,  Puteedaree  or  Byacharee 
"  rights.  Akburoonissa  was  one  proprietor, 
"  and  defendants  are  others.  The  mode  of 
"  paying  revenue  cannot  make  that  man  not 
**  a  proprietor  who  is  recorded  in  a  settle- 
"  ment-record  as  a  proprietor,  and  he  can 
**  only  cease  to  be  such  when  he  does  not 
"  pay  the  revenue  assessed  by  that  settle- 
"  ment.  In  this  case  defendants  do  pay  the 
"  revenue,  or  at  least  it  is  not  shown  they 
"  did  not.  They  cannot  lose  their  proprie- 
"  tary  rights,  so  secured  and  expressly  re- 
'*  served,  because  Akburoonissa  defaulted. 
"  To  rule  otherwise  would  render  the  re- 
*'  servation  of  proprietor's  right  in  a  settle- 
"  ment-record  a  nullity." 

The  first  of  these  grounds  is  precisely 
the  same  as  was  urged  before  us  by  the 
pleader  who  appeared  in  the  original  special 
appeal.  The  learned  Counsel,  Mr.  Money, 
who  now  appears  for  the  first  tq/Uy  merely 
amplifies  the  arguments  that  were  addressed 
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to  us  by  invoking  the  terms  of  Sections  28 
and  37,  Act  XI.  of  1859,  that  is  to  say,  by 
urging  that,  as  the  sale-certificate  describes 
the  mehal  as  an  area  of  5  20  beegahs  with  a  ' 
jurama  of  508  rupees,  nothing  less  than  the  , 
whole  mehal  could  pass  to  the  applicant. 

But  we  are  not  to  read  the  sale-certificate  j 
by  itself.  That  is  a  deed  certifying  that  a  j 
certain  person  is  the  purchaser  of  a  certain  i 
mehal  sold  under  Act  XL  of  1859.  Now, 
the  purview  of  the  law  and  the  terms  of  the 
sale-notification  clearly  show  that  whatever 
is  sold  can  only  be  sold  under  that  law  for 
arrears  of  Government  revenue;  and  unless 
it  can  be  shown  that  arrears  of  Government 
revenue  are  due  on  account  of  the  estates  of 
the  oppftite  party,  any  sale  would  be  void, 
inoperative,  and  without  any  legal  effect,  and 
in  fact  no  sale;  and  consequently  the  title 
supposed  to  be  given  by  the  sale-certificate 
must  always  be  subject  to  such  defect,  and 
would  not  be  an  absolute  title  as  against  the 
law  by  which  alone  the  sale  and  certificate 
can  be  operated. 

This  leads  to  the  consideration  of  the 
second  plea,  which  again  is  a  repetition  of 
the  argument  of  Baboo  Unnoda  Pershad, 
that  the  53  lakherajdars  were  co-sharers  of 
Akburoonissa.  Now,  the  revenue-laws  re- 
quire that  all  co-sharers  shall  hold  in  co- 
tenancy under  one  and  under  the  same  right, 
and  on  one  and  the  same  record  of  that  joint 
right,  and  as  co-proprietors  of  one  and  the 
same  number  of  the  mehal.  But,  as  observed 
in  our  original  judgment,  there  was  no  such 
co-proprietorship  in  the  present  case  and  no 
such  record  of  joint  tenancy.  On  the  con- 
trary, each  of  the  53  lakherajdars  is  allowed 
separately  that  50  per  cent,  malikana  given 
only  in  recognition  of  the  proprietary  rights 
of  each,  and  in  addition  to  that,  there  is  a 
most  carefully  recorded  provibion  in  the 
words  "  maltltee  sutto  bajaye  rakhia* — that 
each  of  the  proprietor's  rights  \i\  their  former 
position  are  hereby  preserved  or  secured. 
Now,  there  is  no  question  that  the  former 
position  was  that  of  separate  proprietors 
without  any  co-parceny  whatever  with  Ak- 
buroonissa. 

In  the  face,  then,  of  this  separate  record 
of  each  proprietor's  rights  in  the  former 
state  of  such  rights  being  reserved  and  se- 
cured, to  say  that  they  are  joint  rights,  and 
there  is  no  separate  reservation,  appears  to 
me  to  be  a  contradiction  in  terms.  It  is  true, 
as  argue^  before  us  by  the  learned  Counsel, 
Mr.  Money,  that  the  Commissioner's  order 


was  to  the  effect  that  these  53  parties 
separate  jummas  should  pay,  for  the 
nience  of  the  Collector,  their  shares  of 
nue  through  Akburoonissa.     Such  an 
nistrative  order,  however,  cannot  ov< 
legal  right  of  separate  proprietorship 
under  the  settlement-law  and  carefallj 
served  by  an  express  record  of  th^saine»| 
transform  such  right  into  a  joint  tenaix^o 

In  short,  I  think,  these  53  parties  affi] 
gaily  separate  proprietors,  and  there  il 
such  co-parcenary  or  joint  liability  alt 
to  them  by  the  Sale  Law,  Act  XL  of  \i\ 
any  other  law,  on  account  of  Akburc 
personal  default;   and  that,  therefore, 
properly  will  not  pass  to  the  applicant. 

It  is  said  that  there  is  no  evidence  101 
that  those  parties  did  not  default,  that 
say,  that  they  paid  their  quota  of  n 
through  Akburoonissa  as  they  were  or 
to  do,  and  that  therefore  their  estatet] 
passed  under  Akburoonissa  s  default, 
is  for  those  who  sell  and  for  those  who' 
chase,  making  the  averment  of  a  joint 
to  show  that  the  sale  is  legal,  that  is, 
under  Act  XI.  of  1859  on  account  of 
of  revenue  due  from  estates  paying  re 
to  Government.  It  is,  therefore,  not  fc 
parties  recorded  in  the  settl&nent  as 
rate  proprietors  to  show  that  they  arc 
joint  or  in  default;  and  it  is  admitted 
the  applicant  cannot  show  by  any  ei  ' 
on  the  record  that  the  53  separate  pt 
tors  defaulted  to  pay  to  Akburoonissa.  4 

1,    therefore,    overrule    both    the 
pleas. 

It  is  then  urged  that  the  opposite 
should  have  protested  and  taken  actioa 
Section  11  of  ActX.  of  1859  to  protect 
interests.  But  I  think  that  the  settle 
and  Regulations  VI 1.  of  1S22  and  IX.  of  1 
protected  their  interests  by  tr|^allng  li 
separate  proprietors,  and  the  record  flf| 
settlement  did  the  same. 

Under  such  circumstances,  it  is  not  1 
them  to  protest,  but  those  who  infringej 
legal    rights   of    such    separate  propf" 
must  take  the  consequences.    Thus,  I 
a  Commissioner's  amulnamah  cannot  d( 
legal  rights,  even  if  no  protest  or  obje 
be   made.     It  requires  express  conscttfj 
proof  of  default  to  give  legal  effect  to 
a  sale  as  this. 

As  to  the  third  plea  in  reference  to 
charee  or  Puteedaree  rights,  my  jo^* 
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consonance   with   the   views    of    the 
Coansel.     I  may  add  that,  although 
^lostice  Markby  took  a  somewhat  differ- 
on  this  point,  his  decision  against 
licanc  did  not  rest  on  that  Section. 

application    far    review  is   rejected 
costs. 


The  7th  February  1 87 1 . 
Present  : 

Hon'blc  L.  S.  Jackson  and  W.  Ainslie, 
fudges, 

,  t—Reriew— Rehearing— Special  Appeal 
:  ••Pleader's  neglect— Client's  remedy. 

Case  No.  1681  of  1871. 

Appeal  from  a  decision  passed  by  the 
Ji  of  Shahabad,  dated  the  $th  May 
fo,  affirming  a  decision  of  the  first  Sud- 
"  kite  Judge  of  that  District,  dated  the 
December  i86g, 

Misser  and  another  (Defendants), 
Appellants^ 

versus 

Ahmed  Hossein  (Plaintiff),  Respondent, 

^<^  Kishen  Succa  Mookerjee  for 
Appellants. 

Baboo  Romesh  Chunder  Mitter  for 
Respondent. 

*  >«  appellant  is  refused  postponement,  and  his 
»  dumtssed  in  his  absence,  the  case  must  be 
BpOQ  as  one  of  default*  even  though  the  Judjrc 
»to  the  facts  with  such  light  as  he  couJd  obtain 
sources. 


•  appellant  in  such  a  case  might  apply  for  a  re- 
H  or  for  a  review  of  judgment,  but  is  not  entitled 
'^  appeal. 

V~^V*««*  pieader  who  has  signed  the  memo- 

»!L*?^?^    refuses  to  argue  the  case  on  the  ground 

tJik?^  u*?2  unprepared,  he  is  liable  to  be  eitner 

L*«Dy  the  Court  for  neglect  of  duty  or  sued   by 

*«tor  neglect  of  his  interests. 

ffcd«,7.— Thk  special  appellant  before 
tt  the  appellant  in  the  Zillah  Court ; 
w«  appeal  being  called  on  for  hearing, 
tound  that  one  of  his  pleaders  was 
from  illness,  and  the  other  who  was 
^  m  Court  refused  to  proceed  with  the 
_      Ihc  appellant,  it  seems,  had  put  in 
^uon  asking  for  a  postponement  of  the 
■^»  with  which  prayer  the  Judge  did  not 
w  to  comply,  and  therefore  took  up 


the  case,  and  dismissed  the  appeal.  But 
before  doing  so,  he  looked  into  the  facts  of 
the  case  with  such  light  as  he  could  obtain 
from  other  sources,  and  came  to  the  conclu- 
sion that  the  appeal  was  not  a  valid  one, 
and  he  recites  this  fact  in  the  judgment. 
But,  notwithstanding  this,  the  appeal  must 
be  looked  upon  as  having  been  dealt  with  on 
default. 

Under  the  circumstances,  the  special  ap- 
pellant might  have  come  before  the  Lower 
Appellate  Court,  and  asked  either  for  a  re- 
hearing of  "the  appeal  or  for  a  review  of 
judgment,  but  we  do  not  think  he  is  entitled 
to  come  before  us  in  special  appeal. 

It  is  stated  that  the  pleader  who  refused 
to  argue  this  case  on  the  ground  of  being 
unable  and  unprepared  is  ihe  same  person 
who  signed  the  memorandum  of  appeal,  and 
who,  therefo.'-e,  presumably  advised  the  bring- 
ing of  the  appeal.  If  that  be  so,  it  appears 
to  us  that  he  has  failed  in  his  duty,  and 
that  he  is  liable  to  be  either  dealt  with  by 
the  Court  for  neglect  of  his  duty  aS  a 
pleader,  or  sued  by  the  client  for  neglect  of 
his  interests. 

We  throw  out  this  observation,  not  decid- 
ing anything  on  the  point,  but  merely  as  a 
warning  to  pleaders  that  they  cannot  with 
impunity  neglect  their  duty,  and  as  a  sug- 
gestion to  parties  of  the  remedy  which  they 
have  in  the  case  of  pleaders  who  so  neglect 
their  duty: 

The  appeal  will  be  dismissed  with  costs. 


The  7th  February  1S71. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 

Judges. 

High  Court— Privy  Council. 

Case  \o    i6g8  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
fudge  of  Shahahad,  dated  the  igth  May 
18'jo^  affirming  a  decision  of  the  Subor^ 
dinate  Judge  of  that  District^  dated  the 
18th  February  i86g, 

Banee  Pershad  and  others  (Defendants), 

Appellants^ 

versus 

Radha  Pershad  Singh  (Plai*niiff), 
Respondent. 

e 
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Baboo  Kishen  Succa  Mookerjee  for 
Appellants. 

Baboo  Romesh  Chunder  Miller  for 
Respondent. 

Where  the  decision  of  a  Lower  Court  follows  a  view 
oi  the  law  taken  by  the  Hi;^h  Court,  and  that  view  is 
set  aside  by  a  ruling;  of  Her  Majesty  in  Council,  the 
judgment-debtor  has  a  right  to  have  his  case  re -tried 
upon  that  ruling. 

Jackson,  y, — Thk  decision  of  the  Lower 
Court  in  this  case  was  given  implicitly 
following  the  judgment  of  the  High  Court 
in  a  similar  case  which  had  come  before 
that  Court  in  appeal ;  and  it  is  now  ad- 
mitted that,  since  the  decision  of  the  High 
Court,  the  law  upon  the  subject  has  re- 
ceived an  authoritative  exposition  from  the 
Judicial  Committee  of  the  Privy  Council, 
which  is  at  variance  with  the  view  which 
had  been  taken  for  some  years  by  this 
Court. 

The  defendant,  in  our  opinion,  is  entitled 
to  have  his  case  considered  upon  the  ruling 
arrived  at  by  the  Judicial  Committee;  and 
the  decision  of  the  Court  below  must,  there- 
fore, be  set  aside,  and  the  case  must  go  back 
for  re- trial. 


The  8ih  February  1871. 

Presenl : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 

Judges, 

Damas^es — Onus  probandL 

Case  No.  1705  of  1870. 

Special  Appeal  from   a  decision  passed  by 

the    Officiating   Judge  of  Tirfioot,  dated 

I  fie    ist    June   iSjo,  reversing  a  decision 

of  t fie  Subordinate  Judge  of  t fiat  District, 

dated  the  26th  February  iSyr, 

Gour  Surun  Doss  and  another  (Plaintiffs), 

Appellants, 

versus 

Mr.  W.  Scrondey  (Defendant),  Respondent. 

Mr.  R.  T.  Allan  and  Baboo  Mohesh  Chun- 
der Chowdhry  for  Appellants. 

The  Advocate- General  for  Respondent. 

A  party  kolding  a  decree  for  a  share  of  a  mouzah 
brought  a  suit  for  possession  and  damages  on  the  allega- 
tion that  he  found  the  defendant  in  occupation  of  a  part 


,  of  the  land  on  which  indigo-plants  were  standm;*: 
permitted  him  to  continue  for  a  time  when  tbe  if 
would  be  removed,  defendant  promising  thea  (s§j 
over  possession,  but  that,  when  the  time  came, 
refused  to  give  over  possession,  ai^d  was  still 
the  land. 

Held  that  it  lay  upon  the  plaintiff  to  show 
occupancy  on  the  part  of  the  defendant. 

Jackson,  J. — The  plaintiff  ilJ  thtt.| 
recently  recovered  a  decree  for  a  4- 
share  of  mouzah  Titra  Bishenporc 
seems  that  the  party  against  whom  bftj 
tained  this  decree  had  let  out  the 
the  mouzah  in  ticca  to  the  present  d( 
ant,  Mr.  Scrondey,  and  this  suit  is  bi 
against  Mr.  Scrondey  on  the  allegatiofl' 
at  the  time  of  plaintiff  being  put  intoj 
session  of  his  4-annas  share  of  the 
he  found  the  defendant  in  occopatil 
certain  of  the  lands,  amounting  to  12 
or  thereabouts,  on  which  indigo-plai 
then  standing ;  and  that  the  defendant 
ed  the  plaintiff's  leave  to  continue  m 
tion  of  the  ground  only  for  a  certain 
when  the  indigo-plant  would  be  n 
and  promised  then  to  give  over 
and  that  he  refused  to  give  over  posi 
at  the  time  named,  and  is  strll  contini 
occupy  the  land,  whereby  the  plainli! 
been  endamaged. 

The  Court  of  first  instance,  that 
Subordinate  Judge,  found  in  plaintiffs J 
as  to   the   agreement    between   the 
alleged  by  the   plaintiff,  and  also  as 
defendant's  failure  to  carry  out  that 
ment.    Therefore  the  Subordinate  Jud( 
plaintiff  a  decree  for  possession  of  his 
and  further  ordered  that  he  should 
from  the  defendant  the  rent  that  would 
been  payable   on   account   of  these 
being  of  opinion  that  the  plaintiff  had 
to  prove  that  he  would  have  been  entil 
occupy  the  land  in  question  as  zeraai* 
that  the  lands  were,  in  fact,  ryotee  lands. 

-Against   this   decree   the    defendant^ 
pealed   to   the    Zillah    Judge.     The 
Judge,  in  fact,  seems  to  have  found  thai^ 
was  no  such  agreement  or  promise  as 
by  the  plaintiff;  and,  as  I  understand 
though  the  wording  of  the  judgment  ilj 
clear,  he  also  found  that  the  wronjffnl 
cupancy  of  the  land  by  the  defendant 
not  made  out.     He,  therefore,  ordered 
decree  of  the  Lower  Court  to  be  re< 
and   I  he  plaintiff's  suit  to  be  dismissed 
tolo. 

It  has  been  contended  before  us  in 
appeal  by  the  plaintifif,  in  the  first  place, 
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drcumstances,,  so  far  as  they  are  ad- 
it lay  apon  the  defendant  to  prove 
^iie  Had  given  up  possession  of  the  plaint- 
land.    It  was   then  argued   that   there 
I  been  a  defect    of    investigation,   the 
pence  having  been  improperly  dealt  with 
Lower  Appellate  Court ;  and  we  were 
either  to  remand  the  case  for  a  new 
f'betweea  the  same  parties,  or  to  allow 
liotto  be  amended  by  adding  as  de- 
inu  the  ryots    in    occupation   of    the 


appellant,  I  ihink  it  right  to  observe  that 
that  portion  of  the  Judge's  decree  which 
directs  a  memorandum  to  be  sent  to  the  Re- 
gistrar of  Assurances  must,  of  course,  not  be 
taken  as  disaftirming  the  plainlifi's  title  to 
the  land  as  owner.  I  think  that,  if  that  obser- 
vation remains  on  the  record,  no  injury  can 
arise  to  him,  and  no  reason  can  exist  why 
the  appeal  should  not  be  absolutely  dismissed. 
■  It  is  accordingly  dismissed  with  costs. 

I      AinslUf  y, — I  concur. 


)pears  to  me  that  we  are  not  at  liberty  i 
iply  with   any    of   these    prayers.     I  ; 

is  qoite  cleaf  that,  when  the  plaint- 
the    defendant    for    damages    by 

of  his  wrongful  occupancy  of  the 
\  land,  it  lay  uoon  the  plaintiff  to 
Ibat  such  occupation  had  taken  place, 
think  it  is  quite  certain  that,  upon 
ling  of  the  Zillah  Judge,  we  must 
that  the  plaintiff  failed. 

shape  which   the  plaintiff  seems  to 

fgiren  his  case  was  to  set  up  a  distinct 

r definite  promise    by   the    defendant  to 

lip  the  land  at  a  certain  time  and  the 

flive^  thereof  at  that  time  ;  and  this, 

no  doubt,  would  partly  meet  the  dif- 

in  the  plaintiff's  way,  for  if  it  could 

that  the  defendant  had  been  allow- 

a  matter  of  indulgence  and  permission, 

plaintiff  to  remain  on  the  land  up  to 

""  time,  and  that  the  occupancy  of 

had  continued  as  before  at  the  ex- 

ofrhat  time,  the  Court  would  have 

considerable  way  on  the  road  to  find- 

at  wrongful  possession  had,  in  fact, 

taed.    But  the  Zillah  Judge  expressly 

TCI  any  such   assumption.     He  finds 

4e  defendant  did  not  bind  himself  to 

'to  agreement  and  to  such  a  promise. 

tve  had  considerable  difficulty  in  un- 
iding  throughout   the   argument   why 
'^  brought  this  action,  instead  of  an 
of  ejectment,  against  the  defendant, 
f  he  did  not  sue  the  ryots  who  were 
f^ng  the  lands ;   and  the  solution  of 
Pluesiion  appears  to  be  undoubtedly  this 
the  plaintiff  desired  to  obtain  from  the 
lant  damages  on  the  basis  of  the  actual 
or  profits  of  the  land.     Both  Courts 
found  that  he  was  not  entitled  to  it. 
^therefore,  that  the  plaintiff's  suit  was 
»y  dismissed. 

^  Mw  advertence  to  the  observation  made 

25*0)  Mohesh  Chunder  Chowdhry,  who 

Mr.  Allan  on  behalf  of  the  special 


The  13th  February  1871. 
Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Issues— £z-parte  trial — Sections  ziz  and  139, 
Code  of  Civil  Procedure. 

Case  No.  1715  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Chit- 
tagong,  dated  the  jnd  July  iSyo,  affirm- 
ing a  decision  of  the  Moonsiff  0/  Cox 
Bazaar y  dated  the  t2th  December  1S68. 

Ameer  Ali  Sowdagur  and  others  (Plaintiffs), 

Appellants^ 

versus 

Imamooddeen  and  others  (Defendants), 

Respondents, 

Baboo  Okhil  Chunder  Sein  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

Issues  are  to  be  fixed  under  Section  13S,  Code  of 
Civil  Procedure,  when  both  parties  appear,  and  the  Court 
can  ascertain  from  them  what  are  the  points  upon 
which  they  are  at  issue.  The  Court  is  not  bound  to  fix 
any  issue  when  the  defendant  does  not  appear,  but 
ought  to  proceed  under  Section  111  to  hear  the  case 
ex  parte. 

Jackson,  J, — This  was  a  suit  in  which 
the  plaintiff  claimed  possession  of  5  gundahs 
of  land  with  wassilat,  alleging  that  he  held 
this  land  under  an  itmamee  title,  and  that  the 
defendants  Nos  i  and  2  had  wrongfully  dis- 
possessed him  from  the  beginning  of  the  year 
1224.  The  plaintiff  nowhere  stated  in  his 
plaint  what  itmamee  title  he  alluded  to. 
The  defendants  did  not  appear,  and  upon 
their  non-appearance  the  Moonsiff  should 
have  acted  under  Section  1 1 1  of  the  Civil 
Procedure  Code,  and  proceeded  to  hear  the 
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case  ex  parte,  that  is,  call  upon  the  plaintiff 
to  prove  his  case.  The  Moonsiff,  however, 
instead  of  doing  that,  fixed  an  issue  as  to  the 
amount  of  wassilat,  and  sent  an'  Ameen  to 
make  an  inquiry  about  it.  The  Ameen 
made  his  report ;  and  when  the  case  came  up 
for  trial  before  th?  Moonsiff,  he  was  not 
satisfied  that  the  plaintiff  had  proved  his 
title,  and  he  accordingly  dismissed  the 
plaintiff's  suit. 

The  plaintiff  then  appealed  to  the  Judge. 
The  jfround  of  appeal  to  the  Judge  was 
thathe  had  offered  to  give  further  evidence 
before  the  Moonsiff,  but  the  Moonsiff  had 
refused  to  take  it.  In  this  petition  of  ap- 
peal, also,  the  plaintiff  nowhere  alludes  to 
the  itmamee  title  under  which  he  claims  the 
land.  Upon  the  record  before  the  Moonsiff 
there  appears  to  have  been  nothing  what- 
ever to  show  that  the  plaintiff  did  offer  to 
produce  any  further  evidence,  or  that  the 
Moonsiff  refused  to  take  further  evidence. 
On  the  contrary,  even  before  the  Appellate 
Court,  the  appellant's  vakeel  could  not  in- 
form the  Judge  that  any  document  existed 
to  prove  the  plaintiff's  right.  The  Judge 
held,  under  those  circumstances,  that  there 
was  nothing  whatever  to  prove  that  the  de- 
fendants were  trespassers.  And  what  is 
more  remarkable  as  regards  this  title-deed  is, 
that  the  Lower  Court  has  distinctly  stated 
that  before  him  it  was  not  alleged  that  any 
documentary  title  existed.  Before  the  Judge 
again  the  same  fact  is  stated,  that  the  plaint- 
ifif's  vakeel  was  not  aware  that  any  document- 
ary title  of  the  plaintiff  existed. 

On  special  appeal  to  this  Court,  it  is  said 
that  the  plaintiff  has  been  prejudiced  by  the 
fact  that  the  Moonsiff  fixed  no  issue  on  the 
question  of  title.  It  seems  to  me  that  the 
Moonsiff  was  not  bound  to  fix  any  issue  at 
all  in  this  case.  Issues  are  to  be  fixed  un- 
der Section  139  of  the  Procedure  Code 
when  both  parlies  appear ;  and  when  the 
Court,  after  inquiry  from  them,  can  ascertain 
what  are  the  points  upon  which  the  parlies 
are  at  issue,  then  the  Court  shall  proceed  to 
record  the  issues.  But  when  the  defendant 
does  not  appear,  it  is  impossible  to  ascertain 
what  are  ihe  points  upon  which  the  parties 
are  at  issue. 

We  are  now  told  that  the  plaintiff's  itma- 
mee  title  under  which  he  claimed  was  one 
which  wj^  already  in  contest  between  the 
same  parties  in  another  suit,  and  upon  which 
the  plaintiff  has  since  obtained  a  decree.  | 
If  this  is   the  real  case,   it  is  most  extra- 


ordinary that  that  fact  was  not  meot 
either  in  the  plaint  or  in  the  course  of 
of  the  proceedings  in  the  first  Court, 
the  petition  of  appeal  to  the  Judge 
any  of  the  proceedings  before  the  Ji 
It  looks  very  much  as  if  the  plaintiffj 
been  lying  by  to  ascertain  wh^ 
result  of  that  other  suit,  and  waiting 
forward  what  title  he  pleased  accoi 
the  result  of  that  suit.  It  has  tui 
that  he  gained  his  suit  in  that  caM^j 
therefore  he  now  relies  upon  that  ii 
title ;  but  had  he  lost  that  suit  in  the 
Appellate  Courts,  there  is  nothing  to 
that  he  would  have  relied  upon  that* 
According  to  his  own  case,  this  is  i- 
stale  claim  :  he  admits  that  for  6  or  7 
the  defendants  have  been  in  possessii 
gives  no  explanation  as  to  how  they 
session.  This  suit  has  been  pending 
years  and  a  half.  It  does  not  seem, 
fore,  to  be  a  suit  in  which  any  indu| 
ought  to  be  shown  to  the  plaintiff, 
asked  to  give  him  a  re-trial  of  the 
payment  of  all  costs.  But  we  think 
defendants  should  not  be  harassed 
further  proceedings.  Both  the  Courts' 
quite  right  in  holding  that  there 
evidence  of  the  plaintiff's  itmamee  till 
they  were,  therefore,  quite  right  in  disi 
the  plaintiff's  suit. 

We  dismiss  the  appeal  with  costs. 

Mookerjee,  J, — I  concur. 


The  i3lh  February  1871. 

■    Present : 

The  Honble  E.  Jackson  and  Onooki 
Chunder  Mookerjee,  J[udges, 

Mahomedan  Law — Will— Consent  of! 


Case  No.  1720  of  1870. 


« 


Special  Appeal  from  a  decision  passed  \ 
Officiating  Additional  Judge  of  C 
gongf  dated  the  22nd  Junt  iSjojeVi 
a  decision  0/ the  Subordinate  J vdg^V 
District,  dated  the  slh  July  j86g, 

Nusrut  Ali  and  others  (Defendants^ 
Appellants, 

versus 
Zeinunnissa  (Plaintiff),  Respwdtnl. 
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m50o  Bhugobuiiy  Churn  Ghost  for 
^  Appellants. 

Baboo  Kiihen  Succa  Mookerjee  for 
Respondent. 

ledan  Law,  the  consent  given  by  heirs  to  a 
,  's  «H  before  his  death  is  no  assent  at  all :  to  be 
^jliai»t  W  ^ven  after  the  testator's  death. 

»«,  y. — We  think  that  the  decision 
Additional  Judge  of  Chittagong  in  this 
list  be  set  aside,  and  the  case  must  be 
led  10  him  for  a  fresh  decision.    The 
broogiu  ihis  suit  to  recover  posses- 
certain  property,  which  she  alleged 
entitled  to,  partly  as  the  heir  of  her 
who  was  one  of  the  heirs  of  Ali 
and  partly  under  a  gift  from  her 
\9k  another  portion  of  the  share  inherit- 
mother  from  the  same  Ali  Hossein. 
that  the  defendants  had  set  up  a 
Ali  Hossein,    under   which   it   was 
that  he  had  made  a  bequest  of  the 
oC  his  property   to  certain  religious 
The  plaintiff  is  entitled  to  succeed 
this  will  is  not  genuine,  or  if  it  is  in- 
On  the  other  hand,   if   the   will   is 
and  a  valid  will,  the  plaintiff's  suit 
dismissed. 

first  Court  found  that  the  will  was 
^  and  that  it  was  made  with  the 
of  the  testator's  heirs ;  and  it  also 
that  there  was  no  sufficient  evidence 
gift  to  the  plaintiff  by  the  plaintiff's 
It  accordingly  dismissed  the  plaint- 
lit  with  the  exception  of  certain  move- 
)perty. 

plaiotifiE  thereupon  appealed  to  the 
jadge.     He    gives    no    distinct 
as  to  whether  the  will  was  really  ex- 
Bot  he  finds  that,  inasmuch  as  the 
of  the  testator  did  not  assent  to  the  will 
<be  testator's  death,  the  will  is  invalid, 
^l^Qgh  there  is  some  evidence  to  show 
^fte  wife  Wid  assented  to  it  subsequent 
^  testator's  death.     He  holds  that  such 
pM  assent  is  not  sufficient  to  valid- 
viil.  The  Judge  is  wrong  on  this  point 
Baillie,  in  his  book  on  Mahomedan 
P^  614,  points  out  that  "  a  bequest 
stranger  is  valid  without  the  consent 
helis,  but  not  beyond  a  third  of  the 
unless  assented  to  by  them  after 
testator's  death."     He  then  goes  on  to 
f«^lje  next  sentence,  alluding  to  this  per- 
by  the  heirs,  and  alluding  to  a  be- 
to  an  heir  and  to  a  stranger,  that,  "  if 
'tilted  by  them,  it  is  lawful ;  and  if  not 
tilted  by  them,  it  is  void,  no  regard 

Vol  XV. 


''  being  had  to  a  permission  granted  in  the 
"  lifetime  of  the  testator,  so  that  they  may 
*'  afterwards  retract." 

The  Hedaya  also  in  page  470,  Book' 52, 
Chapter  I.,  says  that,  "  where  a  person  makes 
"  a  will  in  favor  of  part  of  his  heirs,  the 
*'  same  rule  holds  as  in  the  case  of  bequeathing 
"  more  than  a  third  to  a  stranger ;  in  other 
"  words,  the  deed  is  not  valid,  unless  the 
"other  heirs  give  their  consent  to  the  dis- 
" position  after  the  death  of  the  testator; 
"and  their  consent  previous  to  his  death 
"  will  have  no  effect." 

The  Judge  is,  therefore,  wrong  in  finding 
against  the  validity- of  the  will  only  on  the 
ground  that  the  consent  was  given  after  the 
death  of  the  testator,  because  any  assent 
given  to  the  will  before  his  death  would  be, 
in  fact,  no  assent  at  all.  The  assent,  in  order 
to  be  valid  assent,  must  be  one  given  after 
the  testator's  death. 

The  case  must,  therefore,  go  back  to  the 
Judge  for  a  fresh  decision  on  the  question 
as  to  how  far  the  will  is  genuine  and  valid. 

Costs  of  this  appeal  will  form  costs  of 
the  cause. 

Mookerjee^  J, — I  concur. 


The  13th  February  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Widowed  daughter — Reversioner. 

Case  No.  1790  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  East  BurdwaUy  dated 
the  2nd  June  iSjo,  affirming  a  decision 
of  the  Moonsiff  of  that  District^  dated  thf 
lyth  January  1870, 

Pooran  Chunder  Nundee  and  another  (two 
of  the  Defendants),  Appellants^ 

versus 

Sreeshteedhur  Chuckerbutty  (Plaintiff), 

Respondent, 

Bahoos  Ashootosh  Dhur  and  Tarucknath 
Sein  for  Appellants. 

Bahoo  Kalee  Mohun  Doss  for  Respondent. 
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The  possession  in  rigrht  of  mheritance  of  a  widowed 
daughter  having  sons  alive  is  not  adverse  to  a  rever- 
sioner. 

Ketnp,  y. — We  must  observe  in  this  case 
that  the  judgment  of  the  Judge  is  altogether 
unsatisfactory.  He  has  given  no  reasons 
whatever  for  his  decision ;  be  has  not  noticed 
the  points  taken  in  appeal  nor  passed  any 
decision  on  these  points.  We  desire  that,  in 
future,  he  will  be  more  careful  and  write  his 
judgments  with  reference  to  Section  359, 
Act  VIII.  of  1859. 

The  point  taken  in  this  special  appeal  is 
that  the  plaintiif's  suit  is  barred,  inasmuch 
as  Bhowanee,  the  daughter  of  Unnopoorna, 
when  the  succession  opened  out  to  her,  being 
a  childless  widow,  had  no  right  to  inherit ; 
and  therefore  her  possession  would  be  adverse 
to  the  plaintiff,  and  that  the  cause  of  action 
to  the  plaintiff  arose  on  the  death  of  Unno- 
poorna, and  his  suit  from  that  date  is  barred. 
There  can  be  no  doubt  that  the  estate  be- 
came vested  in  Bhowanee,  and  there  is  evi- 
dence to  show  that,  at  the  time  of  Unnopoorna's 
death,  she,  Bhowanee,  had  sons  then  alive  ; 
and  therefore  her  possession  in  right  of  in- 
heritance ^as  a  possession  not  adverse 
to  the  plaintiff,  and  his  suit  is  not  barred. 
We  think  that,  having  regard  to  the  fact  that 
the  defendant  tiled  a  genealogical  table  found 
by  both  the  Lower  Courts  to  be  false,  and  also 
to  the  fact  that  there  is  evidence  showing 
that  Bhowanee  had  sons  alive  when  the  suc- 
cession opened  out  to  her,  the  suit  of  the 
plaintiff  has  been  rightly  decreed. 

We  dismiss  the  special  appeal  with  costs. 


The  13th  February  1871. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanalh 

Mitler,  fudges. 

Arrears  of  rent— Liability  to  enhancement. 

Case  No.  1836  of  1870  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulporcy  dated  the  r^th 
July     iSyOy  affirming  a  decision    of  the 

FJ^'H^.l  ^Ji^l''^^"-  ^f  ^^^i  District,   dated 
the  20th  February  iSyo, 


Surubjeet  Mundal  and  another  (two  of  I 
Defendants),  Appellants, 

versus 

Mr.  Missclback  (Plaintiff),  ResfQi 

Baboo  Romesh  Chundtr  Mitter  ix\ 
Appellants. 

Mr,  R,  E.  Twidale  and  Baboo  Mi 
Chunder  Chowdhry  for  Respond( 

In  a  suit  for  arrears  of  rent  at  ao 
where  a  Judge  finds  that  plaintiff  is  not 
only  relief  asked  for,  he  has  no  right  to  decboK 
ant's  tenure  liable  to  enhancement  prospecliveffi 

Mitler,  J, — There  is  no  evidences 
case  to  prove  that  the  rale  paid  by 
fendant,  special  appellant,  is  below 
prevailing  amongst  the  same  class  d 
The  Judge  has  laid  great  stress  ui 
jummabundee    papers  of    12731  ^^ 
what  he  calls  a  mass  of  kubooleuts  pi 
by  the   plaintiff's   agent.     But,  in 
place,   these   papers    have    not   been 
proved,  as  they  ought  to  have  been; 
the  next  place  it  is  impossible  to  ms 
from  them  that  the  defendant  is  a 
the  same  class  with  the  parties  mei 
therein.     Such  being  the  case,  the  "^ 
suit,  which  was  ioi  arrears  of  rent 
hanced  rate  for  the  year  1274  only, 
to  have  been  dismissed   at  once.   I' 
of  that,  the  Judge  goes  on  to  pass  a 
declaring    that    the    defendant's  tei 
liable  to  enhancement,  and  he  has 
fixed  the  rate  at  which  the  defendaDt 
have  to  pay  rent  in  the  year  1278, 
has  not  yet  come. 

We  think  that  the  Judge  had  no  nj 
make  any  declaration  regarding  the  M 
of  the  defendant's  tenure  to  enba 
prospectively,  or  to  give  plaintiff  a  d« 
enhanced  rent  for  the  future,  if  he 
that  the  plaintiff  was   not  entitled  » 
only  relief  which  he  asked  for  in  the 
viz  ,  a  decree  for  arrears  of  rent  at  enhs 
rate  for  the  year  1274. 

We,   therefore,   reverse  the  decision*] 
both   the   Courts    below,  and  dismis* 

plaintiff's  suit  with  all  costs. 
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The  13th  February  1871. 

Present : 

Hcm'ble  H.  V.  Bay  ley  and  Dwarkanath 
Mitter,  fudges, 

MonriMee  jete — ^Accretions. 

Case  No.  1846  of  1870. 

Appeal  from  a  decision  passed  by  the 
frdinaie  Judge  0/  Purneahy  dated  the 

June  iSyo,  affirming  a  decision  of 
Moonsiff  of  Arariah,   dated  the    ist 

iry  rS^o. 

,Attimoollah  (Plaintiff),  Appellant, 

versus 

Saheboollah  and  others  (Defendants), 
Respondents, 

thee  Mahomed  Vusuf  for  Appellant. 

Mr.  C.  Gregory  for  Respondents. 

jotedar  with  a  right  of  occupancy  has 
to  bnds  which  accrete  to  his  jote,  and  the  ze- 
cwiot  take  them  away  and  settle  them  with 
its. 

^h\  J' — ^The  plaintifiE  in  this  case 
j^  II  beegahs  of  land.     In  the  plaint 

;ed  that  those  lands  were  within  his 
^d  that  in  a  certain  pottah  given  by 

indar  they  were  Qientioned  as  gang- 


Wentfam's  case  substantially  was 
«e  lands  in  suit  accreted  to  his  mou- 
'j^iwd  consequently  he  was  entitled 
ttt  them  as  part  of  bis  jote.  There 
nave  been  some  little  indistinctness  in 
^f^'cr  given  by  the  defendant's  pleader 
question  put  to  him,  bat  that  indis- 
i«»was  not  the  fault  of  the  defendant, 
^thc  Court.  The  question  put  was  as 
"^  wcse  lands  were  the  defendant's,  and 
!f  piaintiflf  had  possession  thereof,  and 
dispossessed  by  the  defendant.  The 
""  ^n  substance  was  that  the  lands  in 
.  '^^'c  lands  appertaining  by  right  to 
^wcndani's    mourosee    kodimee    jote, 


that  the  plaintiff  never  had  possession  there- 
of, and  the  defendant  never  dispossessed 
him. 

The  issues  laid  down  by  the  first  Court 
were — 

istly, — Whether  the  disputed  land  was 
settled  with  plaintiff  under  the  pottah  of 
29th  Magh  1274,  Moolkee,  as  alleged  hy  bis) ; 
and  whether  the  principal  defendants  forci- 
bly dispossessed  him  on  the  a 5th  Kartick 
1275,  Moolkee. 

2ndly\ — Whether  the  disputed  land  is  the 
exclusive  right  of  the  principal  defendants, 
and  is  held  by  them  for  a  long  time  from  the 
time  of  their  ancestors. 

The  first  Court  found  in  favor  of  the  de- 
fendants, and  dismissed  the  plaintiff's  suit. 

The  Lower  Appellate  Conxi  affirmed  the 
judgment  of  the  first  Court,  and  the  special 
appeal  has  been  preferred  before  us  on  three 
grounds. 

istly, — ^That  the  Lower  Appellate  Court 
should  have  tried  whether  the  31  beegahs 
were  inclnded  within  the  41  beegahs  which 
the  defendant  alleged  to  be  his  mourosee 
jote. 

2ndly. — That  the  defendant's  claim  was 
on  the  ground  of  re-formation,  and  in  the 
face  of  this  the  Lower  Appellate  Court  was 
wrong  in  deciding  in  his  favor  on  the 
ground  of  accretion ;  and  that,  even  if  it  were 
an  accretion,  the  zemindar  "had  a  right  to 
settle  the  lands  with  whomsoever  he  pleased. 

2rdly, — That  under  the  very  terms  of  the 
pottah  the  plaintiff's  title  to  the  land  was 
proved. 

Now,  the  finding  of  the  Lower  Appellate 
Court  in  this  case  is,  that  the  plaintiff  failed 
to  prove  by  any  reliable  evidence  that  the 
disputed  land  was  formerly  his  land,  which 
had  been  washed  away  by  the  river,  and 
that,  on  re-formation  in  1272,  the  zemindar 
settled  it  temporarily  till  1274  with  the  de- 
fendants. 

The  Lower  Appellate  Court  also  finds  upon 
the  evidence  on  the  record  that  the  disput- 
ed land  is  an  accretion  to  the  defendant's 
jote,  which  is  ancestral,  and  respecting  which 
the  defendants  had  a  right  of  occupancy, 
and  that  the  accreted  lands  were  what  had 
in  part  diluviated.  In  this  view,  the  Lower 
Appellate  Court  held  that  the  defendant  was 
entitled  to  the  disputed  lands,  an(!>  dismissed 
the  plaintiff's  appeal. 
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We  think  the  judgment  of  the  Lower 
Appellate  Court  is  correct  in  law.  There  is, 
in  fact,  no  new  case  made  by  the  Lower 
Appellate  Court.  As  stated  above,  the  de- 
fendant's case  all  along  was  that  the  dis- 
puted 31  beegahs  were  part  of  his  jote  of 
41  beegahs ;  that  these  lands  had  accreted  to 
his  jote,  of  which  he  was  a  mourosee  holder, 
and  therefore  it  became  simply  a  matter  of 
evidence  as  to  whether^  as  the  defendant 
stated,  the  lands  were  accretions  to  his  mou- 
rosee jote,  or  as  the  plaintiff  alleged  they 
fell  within  the  four  corners  of  his  pottah  of 
1275.  We  see  no  error  in  law  in  the  finding 
of  fact  by  the  Lower  Appellate  Court  upon 
the  evidence  that  the  lands  were  accretions 
to  the  defendant's  mourosee  jote ;  ai)d  that 
finding  of  itself  settles  the  point  that  in 
such  cases  the  jotedar  with  right  of  occu- 
pancy has  a  right  to  the  lands  by  virtue  of 
their  being  accretions  to  his  jote,  and  that 
the  zemindar  has  no  right  to  take  them 
away  from  him,  and  settle  them  with  parlies 
other  than  the  owners  of  the  parent  jote; 
in  other  words,  the  zemindar  must  adhere 
to  the  legal  principles  of  accretion  connected 
with  the  jotedar's  rights.  It  is  only  neces- 
sary to  add  that  the  plaintiff  has  failed  to 
prove  his  allegation  of  reformation  on  the 
site  of  his  original  jote. 

We  therefore  dismiss  the  special  appeal 
with  costs. 


The  13th  February  187 1. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  fudges. 

Civil  Procedure  Code— Day  of  hearing^— Docu- 
mentary evidence— Government  records- 
Court  Of  Wards. 

Special  Appeals  from  a  decision  passed  by 
the  Subordinate  Judge  of  Purneah,  dated 
the  i6th  June  1870,  afirming  a  decision 
of  the  ktoonsijf  of  that  District,  dated  the 
6th  February  i8jo. 


Case  No.  2015  of  1870. 

Sobbee  Jha  (Plainti£f},  AppelUui,\ 

versus 

Shosheenath  Jha  and  others  (Defem 

Respondents, 

Baboo  Tarucknath  Sein  for  A] 

Baboo  Kalee  Kishen  Sein  for  Rcsi 

Case  No.  2016  of  1870. 

Sobbee  Jha  and  another  (two  of  the 

ants),  Appellants, 

versus 

Shosheenath  Jha  and  another  (Piaii 

Respondents, 

The  great  object  uf  the  Procedure  Code  in 
a  day  to  be  fixed  for  the  hearing  of  a  case  vA\ 
evidence  to  be  adduced  on  that  day  is  that 
thus  be  confronted  with  each  other,  and  the 
dence  on  either  side  be  at  one  and  the  same  tine| 
the  Court.     Where  a  party  fails  to  produce 
ments  at  the  proper  time,  a  Court  commits  mi 
law  in  refusing  to  send  for  them  subsequeatly,^ 
satisfied  that  they  arc  necessary  for  the  ends  of  j 

Where  records  from  a  Government  office  are 
as  evidence,  it  is  for  the  Court  to  send  for 
papers  required  from  a  Court  of  Wards,  whicki 
Government  office,  must  be  obtained  by  the ; 
needs  them,  by  means  of  a  summons  on  the] 
officer. 

^^ylV^y   7' — Wk   ihmk   that  both  I 
special  appeals,   which,  it  is  admitte 
be  governed  by  one  and  the  same  d« 
must  be  dismissed  with  costs. 

The  only  ground  urged  is  that  tbtj 
Court  declined  to  send  for  certain 
being  jumma-khurach  and  hustobood 
for  1270  and  1271,  from  the  Court  of 
agreeably  to  a  petition,  dated  20th  Ji 
1870,  filed  by  the  special  appellant. 

It  appears  that  issues  were  settled  oa^ 
6th   December.    The    13th  December 
fixed  for  the  parties  to  adduce  their  cvid< 
On  that  date  all  the  evidence  was  addi 
apparently,  with  the  exception  of  Ac 
named  above. 
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the  special  appellant's  petition  of  the 

January  1870,  the  order  recorded  on 

i)di  February  was  that,  as  the  Putwaree 

already  given  his  evidence  in  the  matter 

[ibe  collections,  any  order  on  the  petition 

tnnecessary. 


ihc  Courts  below  having  given  the 
tiff  a  decree,  the  defendant  now  comes 
special  appeal  before  us. 


w,  the  great  object  of  the  Procedure 
for  filing  a  day  for  the  bearing,  and 
ing  all  the  evidence  10  be  adduced  on 
day,  was  that  parties  might  thus  be 
"oted  with  each  oiher,  and  the  whole 

c  on  either  side  be,  at  one  and  the 
lime,  before  the  Court.  We  cannot 
Ae  day  for  hearing  having  been  duly 
,  that  there  was  any  error  in  law  in  the 
Court's  refusal  to  send  for  the  papers 
the  evidence  in  the  case  had  been  re- 
Moreover,  it  is  clear  that  it  is  not 

Court  to  get  evidence  from  a  Court 
'ards,  which  is  not  a  Government  office 

ordinary  sense  of  the  term.  A  Go- 
itnent  office   has  its  records   under   the 

of  a  Government  officer,  and  is  bound 

them  under  its  custody  as  Govern- 

propeny,  unless  it  receives  a  precept 

a  Civil  Court.  Thus,  in  such  cases, 
for  the  Court  itself  to  send  for  the  re- 

of  Government    when  it  considers  it 

>7-  In  the  present  case,  it  was  the 
of  the  special  appellant  to  serve  the 
t  officer  of  the  Court  of  Wards  with  a 
ions,  calling  upon  him  to  produce  such 
'  M  the  special  appellant  thought  ne- 
to  prove  his  case.     In  addition  to 

rt  has  to  be  remarked  that  the  papers 

on  by  the  special  appellant,  even  when 

Jor,  would  be  only  corroborative  evi- 
.  Wiifiout  any  direct  evidence  of  the 
"« the  rent  had  been  paid  by  Bhimroo 
as  ijaradar,  those  papers  would  not 
■«^t  evidence  in  the  case.  But,  be 
i*J."  "J^y.  the  special  appellant  not  hav- 
J«lowed  the  course  indicated  by  the  law, 
P^ucmg  his  evidence  at  the  proper  time' 
J^  ^*^ing  satisfied  the  Court  that,  for 
*o^s  of  justice,  the  papers  ought  to  have 
»  »nt  for  subsequently,  we  think  there  is 
gfoond  lor  us  to  interfere  in  this  special 


«i  tt^^^^^'  dismiss  these  special  appeals 


costs. 


The  14th  February  1871. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 

yudges. 

Issues— Procedure— Section  141,  Code  of  Cml 

Procedure. 

Case  No.  1638  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca,  dated 
the  nth  May  1870,  affirming  a  decision 
of  the  Moonsiff  of  Naraingunge,  dated 
the  24th  December  i86g, 

Kamul  Kaminee  Dossee  (Plaintiff), 
Appellant, 

versus 

Obhoy  Churn  Ghose  and  others  (Defend- 
ants), Respondents. 

Mr.  Mun  Mohun  Ghose  for  Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondents. 

Where  a  Court,  shortly  before  decision,  recorded  a 
proceedinsr  declarlnjf  its  intention  to  frame  additional 
issues,  and  reserved  the  actual  framinjf  of  the  issues 
for  the  time  of  grivinsf  judjrment,  its  procedure  was  held 
not  to  be  warranted  by  section  141  of  the  Code  of  Civil 
Procedure. 

Jackson,  y, — In  this  case  it  seems  quite 
clear  that  there  has  been  a  mis-trial. 

The  plaintiff,  a  Hindoo  married  woman, 
brought  a  suit  to  recover  possession  of  cer- 
tain immoveable  property  which  she  alleged 
to  have  belonged  to  her  mother,  Nubo  Door- 
gah,  who  died  in  1264.  She  alleged  that 
she  herself  was  a  minor  unmarried  at  the 
time  of  her  mother's  decease. 

The  defendants*  written  statement  showed 
that  they  claimed  to  hold  this  property  un- 
der  a  conveyance,  executed,  on  face  of  it,  by 
the  husband  of  Nubo  Doorgah  under  a  power 
from  her;  but  the  written  statement  also 
contained  allegations  that  went  to  show  that 
the  property  had  originally  belonged  to  the 
grandfather  of  the  plaintiff' in  the  male  line; 
that  this  property  had  been  mortgaged  by 
him,  but  that  consequently  the  mortgagee 
had  re-conveyed  the  property  10  the  mother  ; 
and  that  the  mother,  her  husband,  and  the 
husband's  father,  had  lived  together,  and 
jointly  maintained  themselves  from  this  pro- 
perty. 
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The  Moonsiff,  before  whom  the  case  ori- 
ginally came,  framed  only  two  issues,  one  of 
which  was  whether  the  suit  had  been  pro- 
perly valued,  and  the  second,  whether  the 
mookhtearnamah  set  up  by  the  defendant 
was  really  made  by  Nubo  Doorgah  ;  but  be- 
fore the  case  was  finally  determined,  another 
Moonsiff  succeeded  the  first  MoonsiflF ;  and 
after  the  whole  of  the  witnesses  had  been 
examined  on  the  23rd  December,  that  Moon- 
siff  recorded  a  proceeding  in  which  he  stated 
that  it  appeared  to  him  necessary  to  alter 
the  issues,  and  he  declared,  therefore,  that 
the  issues  were  to  be  altered,  and  then  on 
the  following  day,  the  a4th  December,  he 
gave  judgment  in  which  an  entirely  new 
issue  is  stated,  namely,  whether  the  proper- 
ty really  belonged  to  Nubo  Doorgah,  the 
plaintiff's  mother,  or  was  the  property  of 
the  husband  held  in  benamee. 

Now,  we  have  no  evidence  before  us  to 
show  how  this  announcement  was  received 
by  the  parties  in  the  Moonsiff's  Court,  but 
it  was  made  one  of  the  grounds  of  appeal  in 
the  memorandum  of  regular  appeal  in  the 
Court  of  the  Judge.  They  complained  that 
this  issue  had  been  framed  at  the  last  mo- 
ment, and  had  taken  them  by  surprise,  and 
that  no  opportunity  had  been  given  them  of 
offering  evidence  upon  it. 

The  objection  appears  to  have  been  over- 
ruled by  the  Subordinate  Judge,  who  looked 
at  the  evidence,  and  considered  that  the 
plaintiffs  had  offered  evidence  upon  this 
point,  and  that  it  was  not  necessary  10  give 
them  any  further  opportunity  of  so  doing. 
The  same  objection  is  pressed  here  in  special 
appeal. 

I  think  it  is  impossible  to  do  otherwise 
than  order  a  new  trial  in  this  case.  It  has 
been  contended  for  the  respondent  that  the 
Court  of  first  instance  had  a  discretion,  under 
Section  141  of  the  Code  of  Civil  Procedure, 
to  amend  the  issues,  or  frame  additional 
issues,  at  any  time  before  decision  of  the  case 
on  such  terms  as  to  it  shall  seem  fit. 

No  doubt,  the  Court  had  such  discretion,' 
but  that  which  it  did  was,  not  to  amend  the 
issues  or  frame  additional  issues  on  such 
terms  as  it  thought  fit,  but,  shortly  before 
the  decision,  to  record  a  proceeding  declar- 
ing its  intention  to  frame  additional  issues, 
and  the  s^tual  framing  of  the  additional 
issue  was  reserved  for  the  lime  of  giving 
judgment. 


Utt 


to 


This,  it  is  quite  clear,  cannot  be  snp] 
It  was  open  to  the  Moonsiff,  if  he 
that  a  material  issue  remained,  to  fi 
issue,  and  thereupon,  upon  such  termi 
costs  and  the  like  as  it  may  think  fit, 
a  day  for  the  further  hearing  of 
upon  that  issue,  so  that  the  parties 
have  an  opportunity  of  adducing  e 
upon  it,  if  necessary.     This  appears 
been  altogether 'neglected.     The  case 
therefore,  go  back  to  the  Court  of 
stance,  in  order  that  this  procedure 
observed.     That  being  done,  the  Couit, 
have  the  power  of  looking  at  the  case 
the  points,  atid  considering  the  whole 
evidence  and  coming  to  a  fresh  dectsi 

Ainsliey  J, — I  concur. 


The  14th  February  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  One 
Chunder  Mookerjee.  Judges. 

Right  of  occupancy— Section  6,  Act  X.  of  1 

Transfers. 

Case  No.  1731  of  1870  under  Act  X.  of  iJ 

Special  Appeal  from    a   decision  pas 
the  Judge  of  Dacca,  dated  the  20lh 
18'jo,  affirming  a  decision  of  Ihe 
Collector  of  Moonshee gunge ^  dated  ih 
August  r86g, 

Tara  Pershad  Roy  and  others  (Dcfcndi 

Appellants^ 

versus 

Soorjo  Kant  Acharjee  Chowdltry  (Plaii 

Respondent, 

Baboos   Chunder  ^fadhuh   Ghose  and 
mesh  Chunder  Mitter  for  Appellants. 

Baboos  Hem  Chunder  Banerjee^ind  Sre 
Doss  for  Respondent. 

The  right  of  occupancy  stated  in  Section  6,  Act 
1S59,  cannot  be  transferred  except  as  laid  dowa  r« 
Act.    When  a  jote  is  transferred  even  with  the 
of  the  /.emindar,  the  transferree  merely  acqtnr««» 
jote  on  the  terms  on  which  the  old  tenure  ms 
I  but  he  is  not  entitled  to  make  up  his  right  of  °^' 
by  adding  the  time  during  which  his  predeoesiOf 


I 
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;bon^  J, — This    was    a    suit    under 
r,  Section  33^  Act  X.  of  1859.     The 
\  alleging  himself  to  be  the  owner  of 
consisting  of  69  beegahs  and  odd 
in  the  zemindary  of  the  defendants, 
^  he  had  been  illegally  dispossess- 
tbat  tenure  by  the  defendants  on  the 
[Cboiti274,  and  he,  therefore,  sought  to 
possession.     The  defendants  in  their 
rei  denied  that  the  plaintiff   had    been 
id  in  Choit   1274,  denied  that  he 
been  in  possession  for  three  years  previ- 
to  that  time,  and  urged  that  consequent- 
Lav  of  Limitation  barred   the  suit; 
orged  also  that  the  suit  would  not  lie 
Act  X.  of    1859.     And  the  plaintiff 
alleged  that  he  held  a  right  of  occu- 
in  this  land,  the  defendants  contend-  ; 
no  such  right  existed  in  him. 

I 

IBih  the  Lower    Courts   have    found   in  I 
of  the    plaintiff   on   the   question   of  I 

Uon;  they  have  found  that  he  was  in 
won.    The    Lower    Appellate   Court,  ] 

ining  in  the  decision  of  tne  first  Court,  , 
Jound  ibat  the  plaintiff  was  dispossessed  ! 
>it  1274;  and  on  the  question  of  the 

of  occupancy  of  the  plaintiff,  the  Ap- 

te  Court  seems  to  be  of  opinion  that, 
ir  be  held  a  right  of  occupancy  or 

ttill  the  transfer  of  the  jote  to  the 
H  plaintiff  was  a  legal  transfer,  and 
^nemly  the   plaintiff    was   entitled   to 

?er. 

first  point  taken  before  us  in  special 
^  Is,  that  the  Lower  Appellate  Court 
not  properly  decided  the  question  of 
^ion.  I  certainly  think  that  it  would 
[.better  if  the  Appellate  Court  had  given 
own  reasons  for  coming  to  the  conclusion 
'^ich  it  has  arrived.  Looking  back, 
•c^'^r.  to  the  facts  found  by  the  Deputy 
ifcctor,  there  seems  to  have  been  ample 
"*eace  lo  she  effect  that  the  plaintiff  had 
dispossession, and  that  hewas  dispossess- 
^  the  date  alleged.  The  first  Court 
very  carefully  into  the  evidence  on  the 
t.  and  considers  that  the  dispossession 
,  ^te  place  on  the  date  alleged.  There 
•^  the  fact  that,  a  few  years  before 
'  alleged  dispossession,  there  had  been 
Act  IV.  decree  passed  in  favor  of  the 
"^'ff,  and  that  the  plaintiff  had  actually 
*t  to  be  pat  in  possession,  and  orders 
been  passed  to  put  him  in  possession. 
P^ngthis  fact  with  the  evidence  of  dis- 
^ssion  subsequently,  it  seems  to  me  that 
Courts  were  of  opinion  that  the  plaintiff 
wi  in  possession  until  he  was  dis- 


possessed   as   alleged,   and  that   there   was 
ample  evidence  to  support  that  finding. 

The  second  point  which  has  been  taken 
before  us  is  that,  even  taking  the  plaintiff's 
statements   as   detailed  in    his  plaint   to  be 
correct,  the  plaintiff  cannot  obtain  a  decree ; 
that  it  ts  for  the  plaintiff  who  brings  a  suit 
of   this  sort  to  show  that  his   tenancy  was 
still  subsisting  when   he   was   dispossessed. 
The  plaintiff  claims  his   tenancy  to  be  sub- 
sisting solely  on  one  ground,  namely,  that  he 
held  a  right  of  occupancy  ;  he  does  not  claim 
to  hold  under  any  terminable  lease  the  term 
of  which  has  not  expired ;  he  does  not  claim 
for   his    tenure    any    particular    rights ;  his 
claim  is  that  he  holds  a  right  of  occupancy. 
It  is  argued  before  us  for  the  defendant  that 
this  right  of  occupancy  did  not  exist,  and  for 
the  plaintiff  that  the  plaintiff  had  made  out 
such  a  right.     We  are  not  satisfied  upon  this 
point  that  the  plaintiff  has  any  right  of  occu- 
pancy.    The  plaintiff's  allegation  is  that  this 
tenure   was   formerly    held    by    Mr.    Lamb, 
that  he  purchased  it  from  Mr.  Lamb  in  the 
year   1267,  and  that  he  was  dispossessed  in 
the   year    1274.     It   is   admitted    then   that, 
between  the  years  1267  and  1274,  he  himself 
could   not   have  acquired   a   right  of  occu- 
pancy, but  that  right  is   claimed  as  having 
been  obtained  by  transfer  from  Mr.  Lamb. 
It  is  argued  that,  as  the  zemindar  consented 
to  the  transfer  of  the  rights  which  Mr.  Lamb 
possessed  to  the  present  plaintiff,  the  con- 
duct of  the  zemindar  in  allowing  the  sale  to 
take  place  was  sufficient  evidence  of  his  con- 
sent to  the  transfer  of  the  right  of  occupan- 
cy gis  well  as  of  the  jote.     We  think  that 
the  right  of  occupancy  stated  in  Section  6, 
Ad  X.  of  1859,  is  not  a  right  which  can  be 
transferred  except  as  laid  down  in  the  Adt. 
It  is  a  right  which  is  attended  with  certain 
privileges  which  are  stated  in  AdX.  of  1859  J 
those  privileges  can  only  be  acquired  under 
the  distinct  circumstances  stated  in  that  Aft. 
There  is  nothing  to  show  that  in  the  original 
jote,  which  was  stated  tp  have  been  held  by 
Mr.  Lamb,  there  were  any    such    terms  as 
would  make  the  tenure  a  perpetual  one.     As 
far  as  we  can  see,  it  was  only  a  yearly  holding. 
Even  if  the  defendant  consented  to  the  trans- 
fer, it  seems  to  me  that  the  plain«^iff  thereby 
merely  acquired   a  new  jote   on   the   same 
terms  as  the  original  tenure  was  held.     He 
might  in  time  acquire  a  right  of  occupancy, 
but  he  is  not  entitled  to  make  up  his  right 
of  occupancy  to  add  the  time  during  which 
his  predecessor,  Mr.  Lamb,  held  -it. 

There  is  one  decision  of  this  Court  quoted 
against  this  view  of  the  law,  which  is  to  be 
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found  in  5  Weekly  Reporter,  page  55,  Ad  X. 
Rulings ;  and  there  is  no  doubt  it  is  to  some 
extent  in  point.  There  is  an  allusion  there 
to  some  consent  to  the  transfer  having  been 
given  ;  but  whether  it  was  a  direct  consent,  or 
one  presumed  only  from  the  receipt  of  rent, 
is  not  very  clear  upon  the  facts.  -In  this 
case  now  before  us  there  was  no  direct  con- 
sent, and  consent  is  only  presumed  from  the 
receipt  of  rent  by  some  shareholders  of  the 
estate.  The  two  cases  may  therefore  not 
have  been  analogous. 

There  is  a  subsequent  Full  Bench  decision 
of  this  Court  to  be  found  in  7  Weekly  Re- 
porter, page  529,  which  to  some  extent  sets 
aside  that  former  decision.  It  may  be  said 
that  that  also  is  not  directly  in  point.  It 
was  there  contended  that  every  tenure  in 
which  a  right  of  occupancy  was  acquired 
became  a  transferable  tenure ;  but  it  was 
held  that  '*  there  is  nothing  in  Section  6,  A6t 
"X.  of  1859,  which  shows  that  it  was  the 
"  intention  of  the  Legislature  to  alter  the 
"  nature  of  a  jote  and  to  convert  a  non-trans- 
"  ferable  jote  into  a  transferable  one,  merely 
**  because  a  ryot  who  held  it  for  12  years 
"  had  thereby  gained  a  right  of  occupancy 
"under  Ad  X.  of  1859." 

I  am  of  opinion,  then,  that  the  plaintiff  has 
not  acquired  in  this  jote,  by  his  7  years' 
holding,  or  by  the  transfer  from  Mr.  Lamb, 
any  right  of  occupancy,  and  the  plaintiff's 
tenure  must,  therefore,  be  held  to  be  a  yearly 
tenure  subsisting  from  year  to  year,  and  he 
is  liable,  accordingly,  to  be  dispossessed  at 
the  end  of  each  year  when  his  tenure  is 
liable  to  be  determined. 

There  was  at  one  time  some  question  whe- 
ther a  Court  should,  in  trying  a  case  under 
Clause  6,  Section  23,  Ad  X.  of  1859,  go  into 
the  question  as  to  the  plaintiff's  tenure  being 
still  subsisting  or  not.  But  this  has  been 
set  at  rest  by  the  Full  Bench  Decision  of 
this  Court  to  be  found  in  9  Weekly  Re- 
porter, page  513.  It  was  there  held  in  a  suit 
under  Clause  6,  Section  23,  Ad  X.  of  1869, 
where  a  ryot  alleged  that  he  had  been 
illegally  ejected,  it  was  a  proper  issue 
for  determination  whether  the  tenancy  was 
at  an  end  or  not ;  "  the  question  is  open  as 
"  to  whether  the  tenancy  was  at  an  end  or 
"  not ;  and  if  at  an  end,  the  ryot  must  fail 
"  in  his  suit." 


right  of  occupancy.     He  was,  therefore, 
a  yearly  tenant.     His  own  statement  tl 
was  dispossessed  at  the  end  of  the  y\ 
under  these  circumstances,  sufficient  to 
him  out  of  Court.     The   dispossessioa^ 
on  the  27th  Choit  1274.     It  is  true  ih 
or  three  days  existed  beyond  that^ip 
end  of  the  year.     But  we  think,  in  fact, 
the  dispossession  was  at  the  end  of  the 
and   at   a    time   when    the     defendant' 
entitled  to  dispossess  him,  because  his 
tenure  had  ceased.     The  plaintiff,  th< 
upon  the  facts  stated  in  the  plaint,  and 
the  facts   found   in    this   case,   cann( 
think,   recover   his    jote.     The   only 
upon  which  there  might  be  sotcq  case 
out  for  him  is,  if  the  original  jote  was 
petual  jote.     But  there  is   no  allegatk 
that  sort.     It  is  only  alleged   here  tt 
plaintiff  has  a  right  of  occupancy,  an< 
the  jote  is  transferable.     That  it  is 
ferable  with  the  consent  of  the  ztmii 
undoubted,  and  such  consent  has  been 
out  in  this  case;  but  there  is  no  evic 
and  indeed  no  allegation,  that  the 
tenure  of   Mr.   Lamb   was   of  a  pei 
nature. 

We  reverse  the  decisions   of  the 
Courts,  and  dismiss  the  plaintiff's  suit 
costs  in  all  the  Courts. 

Mookerjet^  J, — I  concur  in  dismissii 
suit  of  the  plaintiff  with  costs. 


Looking^  then,  to  the  plaintiff's  case  as 
regards  his  own  tenancy,  it  seems  to  us  that 
he  has  altogether  failed  to  make  out  his 


The  14th  February  1871. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  W.  Aii 

fudges. 

m 

Water-course— Rightii* 

Case  No.  1752  of  1870. 

Special  Appeal  from   a  decision  passes 
the    Subordinate    Judge   of   ^y\ 
the  30th  May  1870,  reversing  a  dec 
of  the  Moonsiff  of  that  District,  datid"^^ 
2gth  September  i86g. 

Nund  Kishore  Singh  and  others  (DcfeDdai|<: 

Appellants, 

versus 

Ulla  Buriun  Lall  (Plaintiff),  Rapo'^Xl 
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Ir.  R.  E,  Twidale  for  Appellants. 
p  A^i7  Madhub  Sein  for  Respondent. 

vt  to  compel  the  filling  up  of  a  pyne  which  ran 
liot^s  land  and  convejred  water  to  defend- 
iito,  where  defendant  denied  havinj^^done  any- 
yond  his  om  rififhts  or  anything  which  was  in- 
Id  thM>lsiotiff,  plainti£f  obtained  a  decree. 

that,  before  giving  judgment  for  plaintiff,  the 
M^t  to  have  shown  in  what  manner  his 
id  been  infringed,  and  then  to  give  a  definite 
13  to  what-defendant  was  bound  to  do. 

jfam,  J, — We  think  that  the  decision 
(lover  Appellate  Court,  as  it  stands, 
i  be  supported. 

^plvntiS*s  suit  was  to  compel  the  filling 
certain  pyne  which  ran  over  the 
IPs  land  for  the  purpose  of  conveying 
ilothe  defendant's  estate,  and  in  the 
of  that  pyne  was  a  certain  dangah 
which  the  water  had  been  ac- 
to  flow  out  of  the  pyne  on  to  the 
's  land. 

defendant  denied  that  he  had  done 

beyond  his  own  rights  or  injurious 

^lintiff;  he  alleged  that  he  had  mere- 

*  !d  the  bed    of  the  pyne  in   order 

water  should   flow  along   it  in  the 

»ed  way. 

Moonsiff  wpnt   fully    into  the  case, 

iJidered  that    the  evidence  of  the 

for   the    plaintiff  was  discrepant 

Hctory,  and  that  the  plaintiff  had 

|<  om  the  right  that  he  claimed,  and 

he  had  sustained  no  damage.     He, 

?.  dismissed  the  suit. 

Subordinate  Judge,  on  appeal,  has 

^marily  overruled   the   opinion  of 

^ynsiff  upon  the  evidence,  and   has 

"  that  the  survey-map  produced  by 

l^ntiff  conclusively  establishes  that  he 

Wd  to  have  his  land  irrigated  from 

Wam'sTjjyw^  ;  and  although  he  does 

PJ  m  what  precise   way  plaintiff  has 

damaged,  he  orders  that  the  defend- 

|to  fill  up  the  pyne  again  as  it  was 

7 ''  or,  as  an  alternative,  that  if  the 

|nt  should  open  the  plaintiff's  dangah 

*  manner  as  to  allow  the  flow  of 

[^^b  it,  so  that  the  plaintiff  should 

^D  any  damage,  then  the  plaintiff 

latent  therewith. 

^inat  is  a  decree  impossible  to  be  ex- 

^useacontest  would,  of  course,  arise 

came  to  the  plaintiff  availing  himself 

to  what  depth  the  pyne  had  been  ; 

Wceable  that  the  Moonsiff  shows 

^01,  XV. 


the  evidence  of  the  witnesses  on  this  point 
to  have  been  very  contradictory,  some  say- 
ing that  it  was  of  the  depth  of  a  cubit,  some 
of  a  yard,  some  that  it  came  up  to  a  man's 
breast,  and  others  the  full  height  of  a  man, 
and  so  on.  I  think  it  clear  that  the  Court 
below,  •before  giving  judgment  for  the 
plaintiff,  ought  to  have  shown  in  what  man- 
ner the  right  of  the  plaintiff  had  been  in- 
fringed ;  and  having  found  on  that  point, 
it  should  then  have  given  a  definite  decree 
as  to  what  defendant  was  bound  to  do,  that 
is  to  say,  to  define  what  the  depth  of  the 
defendant's  pyne  had  been  relatively  to 
plaintiff's  dangah,  and  to  what  height  it  was 
necessary  to  restore  it  again. 

I  think,  therefore^  the  case  must  go 
back  to  the  Subordinate  Judge  in  order  that 
he  may  determine  these  points,  and  in  doing 
so  to  re-consider  the  evidence,  and  attribute, 
at  any  rate,  to  the  judgment  of  the  Moon- 
siff that  weight  which  it  fairly  deserves 
from  the  circumstance  of  his  having  had 
the  witnesses  before  him,  and  having  gone 
with  great  care  and  attention  into  the  facts  of 
the  case. 

Ainslie,  J, — I  concur. 


The  14th  February  1871. 

Present: 

The  Hou'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Section  246,  Code  of  Civil  Procedure^CoUusion 
—Onus  probandi— -Conveyance  by  judgment- 
debtor— Attachment. 

Case  No.  1858  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  fudge  0/  Hooghly,  dated  th^ 
J  6th  July  i8yo,  reversing  a  decision  of 
the  Moorisiff  of  Serampore,  dated  the  23rd 
February  i8yo, 

Digumburee  Dossee  (one  of  the  Defendants), 

Appellant, 

versus  , 

Banee  Madhub  Ghose  (Plaintiff),  Respondent. 
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Baboos  Bhuggobuiiy  Churn  Ghose  and       i 
KaUe  Prosunno  Roy  for  Appellant. 

Baboos  Sham  Lull  Mitter  and  Mohendro     . 
Lall  Seal  for  Respondent.  I 

If  a  plaintiff  coming  into  Court  under  Section  246  of 
the  Code  of  Civil  Procedure  to  set  aside  an  ^^^achment 
and  sale  shows,  in  proof  of  his  title,  that  a  deed  of  sale 
has  been  executed  in  his  favor  by  the  judgment-debtors,  j 
and  that  consideration* money  has  passed  and  possession 
has  been  eiven  him,  he  starts  his  case  sufficiently.  If 
the  defendant  alleges  notwithstanding  that  the  safe  was 
coHosive  and  fictitious,  it  is  for  him  to  show  that  it 
was  so. 

It  is  not  illegal  for  a  judgment-debtor  to  dispose  of 
all  his  property  before  attachment,  provided  the  trans- 
action is  an  actual  conveyance  and  not  merely  nominal. 

Glover ^  J, — The  defendant  No.  1  in  this 
case,  Digumburee  Dossee,  got  a  decree 
against  the  other  twS  defendants  on  .the 
original  side  of  the  High  Court,  and  in 
execution  attached  certain  properties  as  be- 
longing to  the  judgment-debtors,  whereupon 
the  plaintiff  put  in  a  petition  under  Section 
246  of  the  Code  of  Civil  Procedure,  claim- 
ing the  property  under  a  bill  of  sale  said 
to  have  been  executed  by  the  judgment- 
debtors.  This  petition  was  rejected  on  the 
28th  of  April  1868,  and  the  property 
brought  to  sale  in  satisfaction  of  the  decree. 
Upon  this  the  plaintiff  brought  a  regular 
salt  to  establish  his  title  both  as  against  the 
decree-holdef,  that  is,  the  present  defendant 
No.  I,  and  as  against  the  auction-purchaser. 
It  appears,  however,  that  the  only  party 
upon  whom  summons  was  served  was  the 
auction-purchaser,  and  the  result  of  the 
litigation  was  that  the  plaintifF  got  a  decree 
as  against  the  auction-purchaser  only.  At 
the  same  time,  the  sale  was  quashed  for  irre- 
gularity. On  the  property  being  thus  re- 
leased, the  judgment-creditor  again  attached 
it  in  satisfaction  of  her  original  decree  against 
the  defendants  \os.  2  and  3.  The  plaintiff 
again  intervened,  claiming  the  property  on 
the  same  ground  as  he  did  before,  namely, 
by  purchase  from  the  defendants.  His 
claim  was  again  disallowed,  and  he  brought 
a  fresh  suit  (the  present  one)  this  time  as 
against  the  decree-holder. 

The  defence  is  that  the  suit  is  barred  by 
limitation,  not  having  been  brought  within 
one  year  from  the  28th  of  April  1868  ;  and 
second,  that  the  sale  to  the  plaintiff  was 
GOiUisive  and  fraudulent,  made  only  a  few 
days  before  the  attachment. 

The  first  Court  held  that  the  suit  was 
not  barred,  but  on  the  merits  dismissed  the 
plaintiff's  case,  finding  that  the  sale  was 
collusive. 


The  Judge,  on  appeal,  reversed  that 
sion,  holding  that  there  was  no  proof 
the  sale  of  the  property  which  was  pi 
to  have  been  made  was  a  collusive 
action,  although  there  might  be  saspii 
circumstances    arising    from    the  adi 
connection  between  the  parties. 

In  special  appeal  it  is  contended  ti 
Judge  placed  the  onus  improperly 
defendants,  that  it  was  for  the  plaii 
prove  that  the  sale  to  him  was  geauii 
that,  in  coming  to  his  decision,  the 
overlooked  all  the  various  circami 
which  swayed  the  judgment  of  the 
Court,  and  did  not  give  weight  to  the 
presumptions  which  induced  the  M( 
to  hold  that  the  sale  was  collusive 
fraucTulent. 

As  regards  the  onus,  it  seems  to 
the  onus  was  not  on  the  plaintifF.  but 
defendant.     The  plaintiff,  coming  into! 
under  Section   246  to  set  aside  an 
ment  and  sale,  was  bound,  no  doubt,  to 
his  own  title;  and  this  he  could  only 
by   showing  that   there   had   been  a 
document  executed,  that  possession  had] 
given  to  him  by  the  vendor,  and  il 
consideration    of    that    sale    had 
Primd  facie  this   was   a   sufficient  st 
of  the  plaintiff's  case,  and   if  the  defc 
wished   to  show   that,  notwithstandii 
the  sale  had  been  made  (as  both  (he 
Courts   have   found   on    the   evidenccj 
it   was   made)   that  sale  was  collusi! 
fictitious,  it  was  for  the   defendant  to 
that  it  was  so. 

A  great  deal  has  been  made  in  the 
of  the  argument  of  the  fact  that  the  ve 
and  the  vendee  are  relatives,  and  ihatj 
judgment-debtor  has  successfully  codI 
to  get  rid  of  the  whole  of  his  prof 
one  party  or  the  other,  so  aa, entirely 
feat  his  judgment-creditors:  and  thai 
sale  in   particular  was  made  only  wilr 
days  of  the   attachment   by  the  judf 
creditor,   defendant.     It   may  very  v( 
that  the  judgment-debtor  did  dispose 
his  properly  with  the  inlention  oi  « 
his  judgment-creditors  out  of  their  mt 
but  if  he  did  actually  dispose  of  all  hisj 
periy,  and  if  he  did  so  before  there  *«' 
attachment   upon    that    property,   hor 
immoral  his  conduct  may  have  heeflj^ 
not  illegal.     To  make  a  transaction  ol 
sort  illegal,  it  would  be  necessary  Wj 
defendant  to  show  that  the  alleged  cow 
ance  was  a  nominal  one  onlyi  ^^  ^ 
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mt-debtor,  although  he  pretended  to 
did,  in  fact,  retain  possession  of  the  pro- 
himself.     On  this  point  it  has  been 
by  the  Judge  that  the  defendant  has 
to  prove  that  the  judgment-debtor,  and 
-Ibe  plaintiff,   was   in  actual  possession 
prqpetty.     Here,  a^in.  it  is  said  that 
r.<0Bas  has  been  wrongly  placed,  and  that 
not  for  the  defendant  to  show  that 
Igmeat-debtor  was  in  possession.    For 
le  reasons  given  above,  it  appears  to  J 
Qnd«r  the  circumstances  of  this  case,  ' 
105  was  on  the  defendant,  and  that  the  i 

I 

was  right  in  so  placing  it. 

I 

have  been  referred  in   the  course  of 
iment  to  a    decision   published   at 
412,  Volume  XL,   Weekly  Reporter, 
case  of  Mohima  Chunder  Koondoo 
Noorooddeen  and  another,  to  show 
lere  there  is  an  allegation  of  illegality, 
[jbr  the  plaintiff  to  prove  the  illegality, 
case  has  nothing  to  do  with  the 
It  one.    That  was  a  suit  to  set  aside 
lary  order  under  Section  246,  on  the 
that  the  summary  order  was  illegal, 
there  is  no  question  as  to  the  lega- 
otherwise  of  the  summary  order  ;  the 
l^qoestion  is  whether  the  sale  was  ac- 
made  at  a  time  when  th^  judgment- 
had  still  the  right  to  convey,  or  not. 

fc  seem,  therefore,  to  be  no  grounds 
fering  with  the  decision  of  the  Court 
and  this  special  appeal  must  be  dis- 
with  costs. 


The  14th  February  1871. 


Present  : 


Honhlc  H.  V.  Bay  ley  and  Dwarkanath 
Mitter.  Judges. 

>*  evidence — Enhancement  of  rent  —  Ex- 
«ti  land— Section  4,  Act  X.,  1859. 

Nos.  1904  to  1908  of  1870  under 
Act  X.  of  1859. 

"  Appeals  from   a  decision   passed  by 
7^dge  of  Bhaugulpore,    dated    the 
J'"^  ''^/O,  reversing  a  decision  of 
^  Utpuly   Collector  of   Moodhapoora, 


Mr.  Richard  DeCourcy  (Plaintiff),  Appellant, 

versus 

Meghnath  j  ha  and  others  (Defendants), 
Respondents. 

Mr,  R.  T,  Allan  and  Baboo  Khettur  Mohun 
MoQkerjee  for  Appellant. 

No  one  for  Respondents. 

The  evidence  of  a  defendant's  assent,  in  the  absence 
of  defendant's  own  deposition,  tnough  not  fuH  and 
complete,  is  lefi^al  evidence. 

The  rent  of  a  tenure  protected  from  enhancement 
under  the  provisions  of  Section  4,  Act  X.  of  1859,  cannot 
be  increased  on  the  gfround  of  excess  land. 

Mitter,  J, — This  was  a  suit  for  arrears  of 
rent  at  enhanced  rates. 

The  Lower  Appellate  Court  has  foaad 
that  the  tenure  held  by  the  defendant  is  pro- 
tected from  enhancement  under  the  provi- 
sions of  Section  4,  Act  X.  of  1859. 

It  is  urged  in  special  appeal  that  this  only 
evidence  to  prove  the'  farkhuttees  Ind  da* 
khilas  produced  by  the  defendant  consists 
of  the  deposition  of  his  karpurdauz  of  agent, 
and  that  this  evidence  ought  not  to  hav^ 
been  accepted  by  the  Judge  as  good  and 
sufficient,  in  the  absence  of  the*  depositions  of 
the  defendant  himself. 

We  are  of  opinion  that  this  objection  is 
not  tenable.  Although  the  evidence  of  the 
defendant's  karpurdauz  is  not  full  and  com- 
plete, there  can  be  no  doubt  whatever  that  it 
was  legal  evidence.  Reproduces  thedakhilas 
and  farkhutees,  and  says  they  were  the 
dakhilas  and  farkhutees  obtained  by  his 
principal  from  the  previous  owners  of  the 
land.  What  means  of  knowledge  the  wit* 
ness  possessed  does  not  appear  on  the  face 
of  his  depositions;  but  if  there  -was  any 
doubt  to  be  cleared  upon  this  point,  it  was 
open  to,  and  the  duty  of,  the  plainiifif  to  cross- 
examine  the  witnesses  on  the  matter ;  and  as 
he  did  not  choose  to  do  so,  we  cannot  hold 
that  the  Judge  has  committed  an  error  in 
law  in  believing  that  evidence.  We  wish 
further  to  remark  that  a  strong  corrobora- 
tion of  this  evidence  is  afforded  by  the 
papers  filed  by  the  plaintiff  himself;  and 
although  the  Deputy  Collector  came  to  a 
different  conclusion  from  that  arrived  at  by 
the  Lower  Appellate  Court,  he  was  obliged 
to  admit  that  the  jummabundee  papers  put 
in  by  the  plaintiff  himself  did  not  show 
much  variation  in  the  rent  payable  by  th^ 
defendant. 
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The  next  objection  relates  to  excess  lands. 
With  regard  to  these  lands,  the  Jadge  held 
that  the  plaintiff  has  failed  to  show  that  he 
ever  received  or  collected  any  rent  from  the 
defendant  on  account  of  them.     But  be  that 
as  it  may,  it  is  quite  clear  that  the  rent  of 
the  original  tenure  held  by  the  defendant, 
which  tenure  has  been  expressly  found  by 
the  Judge  to  be  protected  from  enhance- 
ment, cannot  be  altered  or  increased  on  the 
ground  of  any  excess  lands.     If  those  excess 
lands  were  included  within  the  original  tenure 
from  the  beginning,  the  plaintiff's  claim  for 
assessment  of  those  lands  must  share  the 
same  fate  as  his  claim  for  the  enhancement 
of  the  rent  of  the  original  tenure,  for  what- 
ever quantity  of  land  might  be  in  the  pos- 
session of  the  defendant,   if  he  has  been 
paying  at  a  uniform  rate  for  those  lands 
from  the  time  of  the  permanent  settlement, 
the    plaintiff's    claim   for   enhancement    of 
rent   must   fall   to  the   ground   under   the 
express    provisions    of    Section  4.     If,    on 
the  other  hand,  the  so-called  excess  lands 
have  been  unjustly  taken  possession  of  by 
the  defendant  subsequent  to  the   creation 
of   the   original  tenure,   the   plaintiff   can- 
not maintain  this  action   in  the    Revenue 
Court  without  proving  that  the  relation  of 
landlord  and  tenant  exists  between  him  and 
the  defendant  with  regard  to  those  lands; 
for  then  his  only  remedy  would  be  to  sue 
the  defendant  in  the  Civil  Court,  either  for 
ejectment  as  a  trespasser  or  for  use  and 
occupation.     The  view  taken  by  us  is  fully 
supported  by  a  judgment  delivered  by  the 
late  Chief  Justice  in  the  case  of  Roushun 
Bibee,  reported  at  page  57,  Act  X.  Rulings, 
Volume  VI.,  Weekly  Reporter.     That  there 
was  a  mourosee  pottah  in  that  case  does  not, 
in  bur  opinion,  make  any  difference  whatever. 
Whether  the  original  tenure  is  covered  by  a 
mourosee  pottah,  or  it  is  protected  from  en- 
hancement under  the  provisions  of  Section 
4,  the  consequences  would  be  precisely  the 
same ;  for  to  make  any  addition  to  the  rent 
payable  on  account  of  the  lands  so  protected 
on  the  ground  that  the  defendant  has  taken 
possession  of  other  lands  which  were  not 
originally  leased  to  him  would  be,  in  fact,  to 
destroy  the   permanent  mokurruree   tenure 
which  the  law  has  given  to  him.     It  was 
for  plaintiff  to  rebut  the  presumption  under 
Section  4,  if  he  could,  by  showing  a  varia- 
tion; but  this  he  did  not  do,  and  there  is 
nothing  to  show  that  the  agreement  between 
the  partiec  was  for  the  payment  of  so  much 
per  beegah. 

*    For  the  above  reasons,  we  modify  the  deci- 
sion of  the  Lower  Appellate  Court/ by  award- 


ing to  the  plaintiff  a  decree  for  the 
admitted  by  the  defendant  to  be  due 
him. 

The  result  of  our  decision  is  that  a 
will  be  entered  in  the  plaintiff's  favor 
pees  6-10  annas  in  special  appeal  No. 
for  Rupees  5- 11  annas  in  special  Sp 
1905 ;  for  Rupees  2-4^  annas  in  special 
No.  1907 ;  and  for  Rupees  1 1-3  annas  in 
appeal  No.  1908^  the  plaintiff  paying 
costs  incurred  by  the  defendants  in  the 
Courts,  but  no  costs  in  this  Court, 
respondent  did  not  appear.    Special 
No.  r9o6  should  be  dismissed  with  c 


The  15th  February  1871. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A. 

Judges. 

Attachment— Judgment-creditor's 
Judgment-debtor's  right. 

Case  No.  425  of  1870. 

Miscellaneous  Appeal  from  an  order 
by  the  Judicial  Commissioner  of 
Nag  pore  f  dated  the  i^th  August 
affirming  an  order  0/ the  Deputy  Cot 
sioner  of  Lohurdugga,  dated  the 
April  iSjo. 

^hunkur  Sahoo  (Decree-holder),  Appeh 

versus 

Mungul  Singh  (Judgment- debtor). 
Respondent. 

Moonshee  Mahomed  Ismail  for  App< 

No  one  for  Respondent. 


Where  one  judement-creditor  has  been  dJl^ 
has  secured  attachment  of  certain  property,  htt 
ment  must  be  satisfied  before  the  proceeds  can  be 
able  in  satisfaction  of  a  later  attachment  by 
'  creditor. 


The  mere  fact  of  a  property  being  attadiied 
destroy  a  judgment>debtor's  right  in  that  property* 

Kempy  J. — ^Th«  decree-holder  is  the 
cial  appellaiQ  in  this  case. 
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^appears  that,  in  the  province  of  Chota 

ire,  a  special  rale  obtains  in  reference 

execation  of  decrees.     In  that  province 

:atiOQ  can  be  taken  without  the  sane- 

xi  the  Commissioner.    This  is  under 

d  the  Government  of  Bengal. 

De|}ttty  Commissioner  in  this  case 
tt>  the  Commissioner  for  leave  to  sell 
properties  in  execution  of  the  special 
nfs  decree.     The  Commissioner  re- 
;that  it  appeared  to  him  that  the  judg- 
btor  had  no  right  in  the  property ; 
it  bad  already  been  attached  in  satis- 
oi  a  decree  previously  obtained  by 
Singh,  and  that  attachment  was  like- 
last  for  13  years,  he  refused  to  sane- 
sale. 

first  Conrt  held  that   attachment  of 

;rty  might  be  issued ;  but  as  the 

was  under  attachment  in  execution 

prior  decree,   the    present  order   for 

lent  should  not,  looking  to  Section  270 

Code,  be  allowed  to  commence  to  take 

until  the  former  decree  is  satisfied. 

Is  now  contended  in  special  appeal  that 
ial  appellant  was  entitled  to  share 
f  in  the  proceeds  of  the  property  at- 
;  and  secondly,  that  the  view  of  the 
[taken  by  the  Lower  Court  is  erroneous. 

first  ground  is  manifestly  untenable. 

sot  a  case  of  right  to  share  rateably 

:eeds.     This  is  a  case  where  one 

It-creditor  has  been  diligent,  and  has 

attachment  of  the  property  in  satis- 

of  a  judgment;  and  therefore,  un- 

jadgment  is   satisfied,  there  are  no 

which  can  be  rateably  distributed. 

the  second  point,  we  think  that  the 
■'  sioner  was  wrong  in  supposing  that 
f»tte  fact  of  the  property  bemg  attached 
ed  thc^ right  of  the  judgment-debtor 
property.     It  follows,  therefore,  that, 
4e  expiration  of  the  present  attach- 
bf  satisfaction  of  the  prior  decree,  the 
W  decree-holder  will  be  entitled  to  re- 
tbe  amount  of  his  decree.     Section  2, 
^MIL  of  1859,  will  not  apply  to  a  case 
""description. 

present  decree  holder  will  be  at  liber- 

*Pply  to  the  Commissioner  for  sanction 

sale  on  the  expiration  of  the  attach- 

^en  out  in  execution  of  the  prior 


tt 


rthe 


special  appeal  is  dismissed  without 
^*^^y  appearing  on  the  other  side. 


The  15th  February  187 1. 

Present : 

The  Hon'ble  £.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Joint  decree— Execation— Section  207,  Code 
of  Civil  Procedure. 

Case  No.  449  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sylhet,  dated  the  2nd 
September  i8jo. 

Indro  Coomar  Doss  (Decree-holder), 

Appellant, 


versus 

Mohinee  Mohun  Roy  and  another  (Judg- 
ment-debtors), Respondents. 

Baboo  Bama  Churn  Banerjee  for  Appellant. 
No  one  for  Respondents. 

Where  ODe  of  several  holders  of  the  same  decree 
wishes  to  take  out  execution,  his  proper  course  is  to 
apply,  under  Section  207,  Act  VIII.  of  1859,  to  execute 
the  whole  decre«,  and  the 'Court,  if  it  sees  sufficient 
cause,  may  admit  the  application,  passings  such  order  as 
may  be  necessary  for  protecting  the  interests  of  the  other 
decree-holders. 

Jackson,  J, — We  think  the  Judge  was 
quite  correct  in  the  decision  which  he  has 
passed  in  this  case.  There  are  many  deci* 
sions  of  this  Court  which  have  ruled  that 
one  of  several  decree-holders  cannot  be 
allowed  to  take  out  execution  of  a  part  of 
the  decree  only  to  the  extent  of  his  own 
interest.  If  he  wishes  to  execute  the  decree, 
he  may,  under  Section  207,  Act  VIII.  of 
1859,  make  an  application  to  execute  the 
whole  decree,  and  the  Court,  if  it  shall  see 
sufficient  cause  to  allow  him  to  do  so,  may 
admit  the  application,  passing  such  order  at 
the  time  as  may  be  necessary  for  protecting 
the  interests  of  the  decree-holders.  The 
proper  course  for  the  applicant  is  to  make 
such  an  application  to  the  Court  whose 
duty  it  is  to  execute  the  decree.  There  is 
nothing  wrong  in  law  in  the  decision  of  the 
Judge. 

We  dismiss  the  appeal,  but  without  costs, 
as  the  respondent  has  not  appeared. 


Mookerjee,  J. — I  concur. 


*  ■ 


e 


i6o 


Civil 


THR    WBKKLY    RBPORTER. 


Rulings. 


[Vol.; 


The  1 6th  February  1871. 

Present  : 

The  Hon*ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Execution — Excess  payments— Section  Ji,  Act 

XXIII.  of  x86i. 

Cases  Nos.  1507  to  1510  of  1870. . 

Special  Appeals  from   a  decision  passed  by 
the     Officiating    Judge  of    Mymensingh, 
dated  the    joth    April    i8yo,     reversing 
a    decision    of  the    Sudder    Moonsiff   of 
that  District^  dated  the  loth  June  i86g, 

Kashee  Kishore  Roy  Chowdhry  and  another 
(Plaintiffs),  Appellants, 

versus 

Kishen  Chunder  Sandyal  and  another 
(Defendants),  Respondents, 

Baboos  Sreenath  Dass  and  Nomesh  Chunder 
Milter  for  Appellants. 

Baboos  Hem  Chunder  Banerjee  and  Kalee 
Mohun  Doss  for  Respondents. 

Sums  paid  in  execution  in  excess  of  what  was  due 
under  the  decree  can  only  be  recovered  by  application 
to  the  Court  which  executed  the  decree,  not  by  a  separate 
suit. 

Jackson^  J, — Thksk  are  all  suits  to  reco- 
ver from  the  defendants  certain  sums  of  mo- 
ney, which  it  is  alleged  that  the  plaintiff  over- 
paid to  each  of  the  defendants  m  execution 
of  decree  which  the  defendants  had  obtained 
against  the  plaintiff  for  costs  in  a  previous 
suit.  The  defendants  denied  that  they  were 
liable  to  reimburse  the  money  which  they 
had  received — they  alleged  that  the  money 
was  jointly  due  to  them  ;  and  they  also  plead- 
ed that  the  plaintiff  had  made  a  voluntary 
payment. 

Both  the  Lower  Courts  have  dismissed  the 
plaintiff's  suit,  the  Appellate  Court  holding 
that  the  suit  was  not  rightly  brought  as  a 
separate  suit,  and  al^o  holding  that  the  pay- 
ment was  voluntary,  and  could  not  be  reco- 
vered. From  these  decisions  the  plaintiff 
has  appealed  to  this  Court. 

We  think  that  the  Lower  Courts  have  been 
right  in  the  view  which  they  have  taken 
that  no  separate  suit  can  be  brought  for  the 
recovery  of  these  sums.  All  questions  re- 
garding costs  and  the  amount  ot  costs  which 


have  to  be  paid  under  the  decree 
declared  by  Section  11,  Act  XXIII.of 
be  settled  by  the  Court  which  baa  to 
the    decree.     Even,   however,   if  ihcit' 
jurisdiction  in  the  Lower  Courts  to  ci 
the  appeal  on  the  ground  that  these 
sums  were  not  directly  mentionedjn 
cree,  and  that,  so  far,  it  was  not  an  order 
was  passed  exactly  in  execution  of  the 
still  we  think  that  the  Lower  Appellate 
was  ri^ht  in  dismissing  the  suit.    Before] 
plaintiff  can  recover  this  sum,  be  most 
that  he  is  justly  entitled  to  recover,  aodi 
the  defendants  are  not  entitled  to  retail 
money.     It  is  quite  possible  that*  al 
those  amounts  were  not  stated  in  the 
still  the  defendants  were  justly  entit 
receive  them.    The  suit  appears  to  havel 
one  for  confirmation  of  possession  and"" 
cover  wassilat  to  the  amount  of  yyf. 
pees.    The  defendants  in  the  case 
numerous,  and  it  is  clear  that  they  hadj 
rate  vakeels,   and  there   is  nothing 
upon  these  proceedings,  and  not  even 
gation  in  the  plaint,  that  they  were 
titled  to  separate  vakeel's  fees.    It  is 
possible,  if  the  plaintiff  had  refused 
them    the    money   which    they   del 
that  the  defendants   might   have  re< 
the  sum  by  making  an  application 
Court  which  had  passed  the  decree, 
plaintiff  nowhere  states  under  what  " 
stances  he  paid  the  money  which  wMj 
from  him.     His  only  ground  for  ihiiw 
that  these  sums  were  not  contained  itj 
decree,  and  therefore  he  is  entitled  toM 
But  it  by  no  means  follows  that,  becat 
were  not  stated  in  the  decree,  be  will 
titled   to   recover   them;    he  will  still 
before  he  can  obtain  any  decree,  to 
that  the  defendants  were  not  justly  ei 
to  what  they  received. 

Looking  into  all  the  circumstances 
former  suit,  we  think  that  the*Lowcr « 
were  right  in  dismissing  the  plaintiff's  C 
and   we   also  dismiss    these   appeal* 
costs. 

^Mookerjee,    J, — I    concur  in  dis® 
these  appeals  w  iih  costs.     1  hold  that 
lions  relating  to  sums  alleged  to  bave 
paid  in  discharge  or  satisfaction  of  ^^ 
cree  or  the  like,  as  well  as  questions " 


beiwten  the  parties  to  ihe  suit  in  w 


hii* 


decree  was  passed,  and  relating  to  ibc 
tion  thereof,  shall  be  determined  by 


of  the  Court  executing  the  decree,  a" 
by  separate  suit.  This  is  exactly  ^ 
in  these  suits.     Money  is  alleged  to 
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id  io  satisfaction  of  ihe  decree  againsi 

uiUiGfs.    I  am  of  opinion  that,  even  if 

kimiffs  have  paid   more  than  what  was 

[by  them  under  the  decree,  they  should 

-appUed  to  the  Court  which  was  execut- 

idle  decree,  and  cannot  seek  to  recover 

so  paid  by  them  by  separate  suit. 


The  15th  February  1871. 
Present : 

Hon'ble   J.    P.     Norman,    Officiating 
it/yustice,  and  the  Hon'ble  G.  C.  Paul, 

itu  Small  Cause  Court— New  trial— 
Eridence — Affidavit 

tubmitteJ  /or  the  opinion  of  the  High 
rt  by  the  isl  and  2nd  Judges  of  the 
^t  of  Small  Causes  at  Calcutta. 

ihoosoodun  Koondoo  and  others, 
Plaintiffs, 

versus 

ibram  Sewloll  and  another,  Defendants, 

Mr.  Macrcu  for  the  Plaintiffs. 

Mr.  Philtips  for  the  Defendants. 

vhu  applies  for  a  rule  for  a  new  trial,  and  ub- 
•on  particular  materials,  ought  not  to  be  allowed 
f»to  fresh  evidence  with  a  view  to  strengthen  his 
the  rule  comes  on  for  hearing.  If,  on  hearing 
ties,  the  Court  thinks  further  inquiry  neces- 
«n,  of  course,  make  such  inquiry  in  such  man- 
most  tit  to  it. 

■cw  trials  are  moved  for  on  allegation  of  facts, 

t«  very  convenient  that  a  practice  should  be 

of  requiring  the  facts  to  be  stated  by  affi- 

rlid  in  like  manner  the  answer  to  be  supported 

I^'.—Thb     plaintiffs,      Modhoosoodun 
*oo,    Pauchkowree    Koondoo,    Nobin 
.  '^^Duit,  and  Bonomally  Dass,  carrying 
|Wines8  at  Burra  Bazar,  applied  on  the 
November  1870  for  the  issue  of  a  suni- 
''^^^"rnable  on  the  same  day  against  Ma- 
ram  Sewloll  and  Goolzareemull,  who,  as 
rwkged,  were  also  carrying  on  business  at 
^Bazar  under  the  firm  of  Madhubram,  on 
;^*vit  ihat  the  said  delendants,  being 
nWw  to  the  plaintiffs  in  a  sum  of  Rupees 
■W  were  about  to  withdraw  their  persons 


from  the  jurisdiction  of  the  Court,  and  were 
removing  iheir  goods  from  their  shop.  Un- 
der No.  2  of  the  Rules  of  Practice  of  the 

Court,    a   summons    was 
Rule  No.  6  of  the     jssued  accordingly.  At  the 

Rules  of  Practice  of      1         •        ^1  ° 

the  Court.  hearing  the  summons  was 

proved  to  have  been  serv- 
ed, by  being  posted  on  the  door  of  th^ 
defendant's  shop  which  was  then  closed ;  and 
the  claim,  which  was  for  goods  sold  and 
delivered,  was  decreed  ex  parte  in  favor  of 
the  plaintiffs. 

A  copy  of  the  decree  was  taken  by  the 

^     .      ,    ,    ,^      plaintiffs  on  the  same  day 

^^Sect.on78,ActIX.     ^^  enable  ihem  to  obtain 

execution  against  the  de- 
fendants in  the  Mofussil, 

On  the  13th  December  the  defendant, 
Goolzareemull,  for  himself  and  for  the  defend- 
ant Sewloll,  appeared  with  his  attorney, 
Baboo  Ongsho  Prokash  Gangooly,  and  applied 
to  have  the  lime  enlarged  10  the  17th  Decem- 
ber to  move  for  a  rule  calling  upon  the  plaint- 
iffs to  show  cause  why  the  judgment  obtained 
by  the  plaintiffs,  and  all  subsequent  proceed- 
ings, should  not  be  set  aside  on  the  ground 
that  the  summons  had  not  been  served. 

On  the  17th  December  the  defendant 
Goolzareemull  was  examined  on  solemn  af- 
firmation, and  stated  that  he  and  the  defendant 
Sewloll  were  not  carrying  on  business  in 
Burra  Bazar  at  the  time  when  the  summons 
was  served,  and  were  not  partners  of  the  firm 
of  Madhubram,  and  that  they  were  not  in- 
debted  to  the  plaintiffs,  and  had  received  no 
notice  of  the  plaintiffs'  action  until  his  pro- 
perty was  attached  in  execution  at  Cawnpore. 
On  this  statement  a  rule  was  issued  calling 
on  the  plaintiffs  to  show  cause  why  the 
proceedings  should  not  be  set  aside.  The 
rule  was  made  returnable  on  the  7th  January, 
which  day  being  a  holiday  the  case  stood 
over  to  the  I4ih  January. 

On  the  14th  January  Baboo  Ongsho  Pro- 
kash Gangooly,  the  defendants'  attorney, 
asked  that,  before  the  plaintiffs  were  called 
upon  to  show  cause  against  the  rule,  he 
should  be  permitted  to  give  furiher  evidence 
in  support  of  it.  The  plaintiff's  pleader  ob- 
jected that  it  was  not  open  to  ihe  defendants 
after  they  had  obtained  their  rule  to  support 
it  by  furiher  evidence. 

The  Court  was  of  the  same  opinion,  and 
declined  to  admit  the  evidence  tendered, 
subject  to  the  opinion  of  the  Judges  of 
the  High  Court  as  to  whether  it  should  be 
received  or  not. 
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The  case  stands  adjourned  until  the  opi- 
nion of  the  Judges  of  the  High  Court  on 
this  point  has  been  obtained. 

The  judgment  0/  the  High  Court  was  de- 
livered as /allows  by — 

Norman^  C.  y.— We  think  that  the  party 
*who  applies  for  a  rule  for  a  new  trial,  and 
obtains  it  on  particular  materials,  ought  not 
to  be  allowed  to  go  into  fresh  evidence  with 
a  view  to  strengthen  his  case  when  the  rule 
comes  on  for  hearing. 

If,  on  hearing  both  parties,  the  Court 
thinks  further  inquiry  necessary,  they  can, 
of  course,  make  such  inquiry  in  such  manner 
as  seems  most  fit  to  them. 

We  desire  to  add  that,  when  new  trials  are 
moved  for  on  allegation  of  facts,  it  would  be 
very  convenient  that  a  practice  should  be 
introduced  of  requiring  the  facts  to  be  stated 
by  affidavit,  and  in  like  manner  the  answer 
to  be  supported  by  affidavit. 

Defendants  must  pay  costs  on  scale  2. 


The  15  th  February  1871. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A,  Glover, 

Judges. 

Execution — Bona  fides. 

Case  No.  391  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  East  Burdwan^  dated 
the  1 6th  July  i8yo,  reversing  an  order  of 
the  Moonsiff  of  that  District,  dated  the 
28th  January  i8jo. 

Maharajah  Dheraj  Mahatab  Chand  Bahadodr 
(Decree-holder),  Appellant, 

versus 

Modhoo  Soodun  Banerjee  and  others  (Judg- 
ment-debtors), Respondents. 

Baboo  Ashootosh  Mookerjee  for  Appellant. 

Baboo  Bama  Churn  Banerjee  and  M outvie 
Murhumut  Hossein  for  Respondents. 

Where  a  decree-holder  pays  into  Court  sums  of  mo- 
ney for  the  purpose  of  issuin;;^  notices  of  attachme 
and  sale,  his  intention  must  be  supposed  to  be  }f!ond 
fide. 

Where  th^  finding  of  the  first  Court  tend<t^  to  show 
that  the  proceedings  of  the  decree-holder  wer^e  bond  ftde, 
and  the  Lower  Appellate  Court  found  othiftrwise  with- 


out ffivin^  any  reasons  whatever,  the  High  Court  held 
itself  bound  to  interfere  and  restore  the  judgment  of 
the  first  Court. 

Glover,  J, — Wk  think  that  the  decision 
of  the  Judge  in  this  case  cannot  be  sus- 
tained. 

It  appears  that  the  decree  was  originallj 
obtained  on  the  22nd  November  1861.  The 
first  application  for  execution  was  made  in 
May  1863,  and  on  this  application  notice  was 
served  on  the  judgment-debtor,  and  his  pro- 
perty was  attached.  After  attachment,  a 
third  party  intervened,  and  claimed  the  pro- 
perty, and  his  claim  was  allowed.  The 
execution-case  was  then  struck  of!  the  file 
in  April  1864.  A  second  execution  was 
taken  out  on  the  2nd  October  1866,  and  in 
December  of  that  year  notice  was  again 
served  on  the  judgment-debtor,  and  his 
property  attached.  Sale-proclamation  was 
issued  in  February  1867,  and  an  officer  was 
appointed  to  proceed  to  the  six)t  and  carry- 
out  the  usual  proceedings.  But  then  a  third 
party  intervened  claiming  the  property,  and 
that  claim  was  disallowed  on  the  30th  April 
1867.  On  the  same  date  it  appears  from 
the  endorsement  on  the  back  of  one  of  the 
papers  on  the  record  that  the  execution-case 
was  struck  ofiE  by  the  Moonsiff  on  the 
ground  that  the  decree-holder  professed  him- 
self unable  to  carry  on  proceedings  at  that 
time.  The  present  execution  was  taken  out 
on  the  28th  September  1869. 

The  first  Court  found  that  this  execution 
was  within  time;  but  the  Judge  considered 
it  barred,  because  none  of  the  early  pro- 
ceedings were  taken  with  intent  to  realize 
the  amount  of  the  decree.  How  he  comes 
to  this  conclusion,  it  is  not  easy  to  see ;  for 
when  a  decree-holder  pays  into  Court  sums 
of  money  for  the  purpose  of  issuing  notice 
of  proclamation  of  attachmeijt  and  sale,  it 
must  be  supposed  that  he  does  so  with  the 
intention  of  executing  his  decree,  and  recover* 
ing  the  money  due  to  him. 

In  this  case  it  appears  that  the  decree- 
holder,  both  in  1863  and^864,  and  again  in 
1866  and  1867,  did  jpay  money  into  the 
Moonsiff's  Court  for^he  purpose  of  getting 
his  decree  execut 

If  JJii^j^ge  had  given  any  reasons  for 
img  that  these  proceedings,  though 
apparently  made  with  the  object  of  execut- 
ing a  decree,  were,  in  reality,  mere  shams, 
and  that  there  was  no  intention  on  the  part 
of  the  decree-holder  of  proceeding  with  the 
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execution,  it  might  have  been  impossible  ^ 
for  us  to  interfere  in  special  appeal.  But 
as  he  has  given  no  reasons  Nvhatever,  and 
as  the  finding  of  the  Lower  Court  tends  to 
show  that  the  proceedings  by  the  decree- 
holder  were  bond  fide  and  taken  for  the 
purpose  of  executing  his  decree,  we  think 
we  ought  to  restore  the  judgment  of  the 
first  Court  in  favor  of  the  decree-holder. 

.  We  think  it  also  right  to  mention  that 
the  Judge  is  not  exactly  correct  when  he 
says  that  the  decree-holder  was  asked  whe- 
ther he  would  carry  on  the  decree,  and  his 
representative  in  Court  said  **  no,**  and  the 
case  was,  accordingly,  struck  off  on  the  30th 
April  1867.  We  have  looked  at  the  record, 
and  find  that  what  the  decree*holder's  re- 
presentative said  on  that  occasion  was  that, 
on  that  particular  day,  he  was  not  prepared 
to  go  on  with  the  case.  There  was  nothing 
in  this  statement  to  lead  any  one  to  suppose 
that  he  intended  to  give  up  his  decree  alto- 
gether. 

The  appeal  is  allowed,  and  the  decree  of 
the  Lower  Appellate  Court  is  reversed  with 
costs,  which  we  assess  at  20  rupees. 


The  15  th  February  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Section  246,  Act  VII L,  1859— Procedure- 
Jurisdiction. 

Case  \o.  458  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Jud^e  of  Dacca,  dated  the  yth 
September  iS'jo,  reversing  an  order  of 
the  Moon%iff  of  Naraingungey  dated  jist 
March  tS'jo, 

Ilurish  Chunder  Goopto  (Decree-holder), 

Appella7it, 

versus 

Shushee  Malla  G  )oplia  (Judgment-debtor), 

Respondent. 

Baboo  Huree  Mohun  Chuckerbutly  for 

Appellant. 

Baboo  Nuleet  Chunder  Sein  for  Respondent. 
Voi.  XV. 


A  decree-holder  having-  attached  certain  property  in 
execution,  the  judgment-debtor  objected  under  Section 
246,  Act  VIII.  of  1859,  that,  as  the  orij^inal  decree  had 
been  passed  ag-ainst  her  mother,  the  property  could  not 
be  sold  in  execution,  as  it  had  been  inherited  by  hsr 
from  her  father. 

Held  that  the  defendant  so  intervening  should  have 
been  held  to  be  a  third  party,  and  that  a  decision  under 
that  Section  would  not  be  appealable  to  the  Judgfc. 

Mookerjee,  y, — In  this  case  the  decree- 
holder  having  attached  a  certain  property  in 
execution  of  a  decree  that  he  had  against  the 
opposite  party,  the  3  udi<ment- debtor  objected, 
under  Section  246,  Act  Vlll.  of  1859,  that  that 
property  should  not  be  sold  in  execution  of 
this  decree,  inasmuch  as  that  property  was  in- 
herited by  her  from  her  father  ;  and  that  the 
original  decree  having  been  passed  for  a  debt 
incurred  by  her  mother,  properties  inherited 
from  the  mother  were  only  liable  to  be  sold  in 
execution.  This  objection  was  not,  however, 
tried  by  the  first  Court  under  Section  216, 
under  which  it  should  have  been  tried.  The 
objector,  though  a  j  udgment-debtor,  combined 
in  her  person  two  sons  of  rights.  She  might 
have  been  in  possession  of  property  belong- 
ing to  the  mother,  who  was  the  original 
judgment-debtor,  but  she  was  also  in  posses- 
bion  of  properties  beloTiging  to  the  father. 
The  Moonsiff  was,  therefore,  bound  to  decide 
this  objection  under  Section  2|6.  But  he 
does  not  try  the  objection  under  that  Section ; 
he  merely  says  :  *'  The  petitioner  has  brought 
*'  this  suit  on  the  allegation  that  her  mother 
"  has  no  right  whatever  to  the  properties 
*'  under  attachment,  and  when  it  is  not  un- 
*•  known  thai,  under  the  terms  of  the  decree, 
•*  the  right,  title,  and  i merest  of  the  late 
"  Gooroo  Soonduree  to.  and  in,  the  attach- 
''  ed  properties  shall  only  be  put  up  to  sale ; 
"  consequently  such  sale  would  in  no  way 
'*  prejudice  the  right  of  any  other  party. 
"  Hence,  there  is  no  necessity  of  entering 
"  into  any  inquiry  regarding  the  disposal  of 
"  the  objection  advanced  by  the  female  objec- 
**  tor.  It  is,  therefore,  ordered  that  this  be 
**  put  up  with  the  record.'* 

On  appeal  by  the  claimant  to  the  Judge, 
the  Judge  has  reversed  the  Moonsiff's  deci- 
sion on  the  ground  that  the  decree-holder 
has  failed  to  prove  a  certain  will,  by  which 
he  wanted  to  show  that  the  property  belong- 
ed to  the  mother. 

The  judgment-creditor  appeals  to  this 
Court,  urging  that  the  Lower  Appellate  Court 
had  no  right  to  entertain  an  appeal  against  an 
order  passed  by  the  Moonsiff  under  Section 
346,  and  asks  us  to  quash  the  orfler  of  the 
Judge,  as  having  been  passed  without  juris- 
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The  case  stands  adjourned  until  the  opi- 
nion of  the  Judges  of  the  High  Court  on 
this  point  has  been  obtained. 

The  judgment  0/  the  High  Court  was  de- 
livered as  follows  by — 

Norman^  C,  y.— We  think  that  the  party 
*who  applies  for  a  rule  for  a  new  trial,  and 
obtains  it  on  particular  materials,  ought  not 
to  be  allowed  to  go  into  fresh  evidence  with 
a  view  to  strengthen  his  case  when  the  rule 
comes  on  for  hearing. 

If,  on  hearing  both  parties,  the  Court 
thinks  further  inquiry  necessary,  they  can, 
of  course,  make  such  inquiry  in  such  manner 
as  seems  most  fit  to  them. 

We  desire  to  add  that,  when  new  trials  are 
moved  for  on  allegation  of  facts,  it  would  be 
very  convenient  that  a  practice  should  be 
introduced  of  requiring  the  facts  to  be  stated 
by  affidavit,  and  in  like  manner  the  answer 
to  be  supported  by  affidavit. 

Defendants  must  pay  costs  on  scale  2. 


The  15  th  February  1871. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

fudges. 

Execution — Bona  fides. 

Case  No.  391  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  East  Burdwan,  dated 
the  1 6th  July  i8yo,  reversing  an  order  of 
the  Moonsiff  of  that  District^  dated  the 
28th  January  iSjo, 

Maharajah  Dheraj  Mahatab  Chand  Bahadodr 
(Decree-holder),  Appellant^ 

versus 

Modhoo  Soodun  Banerjee  and  others  (Judg- 
ment-debtors), Respondents, 

Baboo  Ashootosh  Mookerjee  for  Appellant. 

Baboo  Bama  Churn  Banerjee  and  Moulvie 
Murhumut  Hossein  for  Respondents. 

Where  a  decree-holder  pays  into  Court  sums  of  mo- 
ney for  the^  purpose  of  issuinjif  notices  of  attachment 
and  sale,  his  intention  must  be  supposed  to  be  bond 
fide. 

Where  th*  finding  of  the  first  Court  tended  to  show 
that  the  proceedings  of  the  decree-holder  were  bond  fide, 
and  the  Lower  Appellate  Court  found  otherwise  with- 


out givingf  any  reasons  whatever,  the  High 
itself  bound  to  interfere  and  restore  the  ji 
the  first  Court. 

Glover,  J.—^k  think  that  the  d< 
of  the  Judge  in  this  case  cannot  be 
tained. 

It  appears  that  the  decree  was  ori( 
obtained  on  the  22nd  November  1861. 
first  application  for  execution  was 
May  1863,  and  on  this  application 
served  on  the  judgment-debtor,  and 
perty   was    attached.     After    attach] 
third  party  intervened,  and  claimed  tl 
perty,  and   his    claim    was    allowed, 
execution-case  was  then  struck  off 
in    April    1864.     A  second  execatif 
taken  out  on  the  and  October  1866, 
December  of  that  year  notice  was 
served    on    the    judgment-debtor, 
property    attached.     Sale-proclamatkAJ 
issued  in  February  1867,  and  an  offi< 
appointed  to  proceed  to  the  spot  and 
out  the  usual  proceedings.     But  then  a^ 
party  intervened  claiming  the  propei^ 
that  claim  was  disallowed  on  the  30th 
1867.     On  the  same  date  it  appears 
the  endorsement  on  the  back  oionc 
papers  on  the  record  that  the  execotii 
was  struck  off    by    the    Moonsiff  00 
ground  that  the  decree-holder  professed ' 
self  unable  to  carry  on  proceedings  it 
time.     The  present  execution  was  takeaj 
on  the  28th  September  1869. 

The  first  Court  found  that  this  ex( 
was  within  time;  but  the  Judge  consi^ 
it  barred,  because  none  of  the  earlf 
ceedings  were  taken  with  intent  to  re 
the  amount  of  the  decree.  How  he 
to  this  conclusion,  it  is  not  easy  to  see; 
when  a  decree-holder  pays  into  Court 
of  money  for  the  purpose  of  issuing 
of  proclamation  of  'attachment  and  sa 
must  be  supposed  that  he  does  so  wiAi 
intention  of  executing  his  decree,  and 
ing  the  money  due  to  him. 

In  this  case  it  appears  that  the  dea 
holder,  both  in  1863  and  1864,  and  agaidj 
1866  and   1867,   did   pay  money  into  J 
Moonsiff's  Court  for  the  purpose  of 
his  decree  executed. 

If  the  Judge  had  given  any  reasons 
deciding  that  these  proceedings,  thoi 
apparently  made  with  the  object  of  exe" 
ing  a  decree,  were,  in  reality,  mere 
and  that  there  was  no  intention  on  the 
of  the  decree-holder  of  proceeding  with 
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m,  it  might  have  been  impossible 
to  interfere  in  special  appeal.     But 
has  given  no  reasons  whatever,  and 
finding  of  the  Lower  Court  tends  to 
that  the  proceedings  by  the  decree- 
were  bond  fide  and   laicen   for   the 
o( executing  his  decree,  we  think 
jht  to  restore   the  judgment  of  the 
irt  in  favor  of  the  decree-holder. 

think  it  also   right  to  mention  that 
iidge  is  not  exactly  correct  when  he 
Ibat  the  decree-holder  was  asked  whe- 
HOuW  carry  on  the  decree,  and  his 
alive  in  Court  said  **  no,"  and  the 
accordingly,  struck  off  on  the  30th 
1867.    We  have  looked  at  the  record, 
that  what  the  decree-holders  re- 
ive said  on  that  occasion  was  that, 
particular  day,   he  was  not  prepared 
Foo  with  the  case.     There  was  nothing 
statement  to  lead  any  one  to  suppose 
intended  to  give  up  his  decree  alto- 
appeal  is  allowed,  and  the  decree  of 
rer  Appellate  Court  is  reversed  with 
which  we  assess  at  20  rupees. 
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The  15th  February  1871. 

Present : 

Hon'ble  E.  Jackson  and  Onookool 
Cbunder  Mookerjee,  Judges, 

246^  Act  VIII.,  1859— Procedure— 
Jurisdiction. 

Case  Xo.  458  of  1870. 

ikncous  Appeal  from  an  order  passed 
tht  Judme  of  Dacca^  dated  the  7th 
timber  tS'jo,  reversing  an  order  of 
^'miiffof  Naraingunge,  dated  jist 


Hsh  Chunder  Goopto  (Decree-holder), 
Appellant^ 


versus 


«  Malla  G  )optia  (Judgment-debtor), 
Respondent. 

Bahoo  Huree  Mohun  Chuckerbutty  for 
V  Appellant. 

^SuJtd  Chunder  Sein  for  Respondent. 
Vot.  XV, 


A  decree-holder  having-  attached  certain  property  in 
execution,  the  judji^mcnt-debtor  objected  under  Section 
246,  Act  VI II.  of  1S59,  that,  as  the  orij^inal  decree  had 
been  passed  a^rainst  her  mother,  the  property  could  not 
be  sold  in  execution,  as  it  had  been  inncrited  by  hsr 
from  her  father. 

Held  that  the  defendant  so  intervening  should  have 
been  held  to  be  a  third  party,  and  that  a  decision  under 
that  Section  would  not  be  appealable  to  the  Jud^c. 

Mookerjee,  J, — In  this  case  the  decree- 
holder  having  attached  a  certain  property  in 
execution  of  a  decree  that  he  had  against  the 
opposite  party,  the  jud^^ment-debtor  objected, 
under  Section  246,  Act  Vill.  of  1859,  that  that 
property  should  not  be  sold  in  execution  of 
this  decree,  inasmuch  as  that  property  was  in- 
herited by  her  from  her  father  ;  and  that  the 
original  decree  having  been  passed  for  a  debt 
incurred  by  her  mother,  properties  inherited 
from  the  mother  were  only  liable  to  be  sold  in 
execution.  This  objection  was  not,  however, 
tried  by  the  first  Court  under  Section  2i6, 
under  which  it  should  have  been  tried.  The 
objector,  though  a  j  udgment-debtor,  combined 
in  her  person  two  sons  of  rights.  She  might 
have  been  in  possession  of  property  belong- 
ing to  the  mother,  who  was  the  original 
judgment-debtor,  but  she  was  also  in  posses- 
bion  of  properties  belonging  to  the  father. 
The  Moonsiff  was,  therefore,  bound  to  decide 
this  objection  under  Section  2|6.  But  he 
does  not  try  the  objection  under  that  Section ; 
he  merely  says  :  **  The  petitioner  has  brought 
*'  this  suit  on  the  allegation  that  her  mother 
**  has  no  right  whatever  to  the  properties 
*'  under  attachment,  and  when  it  is  not  un- 
*•  known  thai,  under  the  terms  of  the  decree, 
*'  the  right,  title,  and  interest  of  the  late 
*•  Gooroo  Soonduree  to,  and  in,  the  atiach- 
*'  ed  properties  shall  only  be  put  up  to  sale ; 
"  consequently  such  sale  would  in  no  way 
'*  prejudice  the  right  of  any  other  pany. 
"  Hence,  there  is  no  necessity  of  entering 
into  any  inquiry  regarding  the  disposal  of 
the  objection  advanced  by  the  female  objec- 
**  tor.  It  is,  therefore,  ordered  that  this  be 
**  put  up  with  the  record." 

On  appeal  by  the  claimant  to  the  Judge, 
the  Judge  has  reversed  the  Moonsiff's  deci- 
sion on  the  ground  that  the  decree-holder 
has  failed  to  prove  a  certain  will,  by  which 
he  wanted  to  show  that  the  property  belong- 
ed to  the  mother. 

The  judgment-creditor  appeals  to  this 
Court,  urging  that  the  Lower  Appellate  Court 
had  no  right  to  entertain  an  appeal  against  an 
order  passed  by  the  Moonsiff  under  Section 
346,  and  asks  us  to  quash  the  orfler  of  the 
Judge,  as  having  been  passed  without  juris- 
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diction.  We  think  that,  if  the  first  Court  had 
passed  a  decision  under  Section  246,  the 
Judge  would  have  had  no  jurisdiction  to  en- 
tertain an  appeal,  but  the  parties  aggrieved 
by  that  order  should  have  resorted  to  the 
Civil  Court  for  redress.  But  we  find  that, 
though  the  objection  was  brought  under 
Section  246,  the  Moonsiff  has  declined  to 
exercise  his  jurisdiction  under  that  Sec- 
tion, and  has  not  decided  the  case  at  all 
under  it.  But  though  the  Moonsiff  has 
not  decided  this  case  under  Section  246, 
he  has  passed  an  order  between  parlies, 
who  are,  legally  speaking,  not  parties  to 
the  suit,  in  which  the  decree  was  passed  ; 
and  therefore,  even  under  Section  11,  Act 
XXIIl.  of  1861,  the  Judge  had  no  right  to 
entertain  the  appeal.  The  decision  of  the 
Judge  must,  under  either  of  these  Sections, 
be  set  aside,  as  having  been  passed  without 
jurisdiction. 

Then,  we  have  to  see  whether  the  deci- 
sion of  the  Moonsiff  is  a  decision  under  Sec- 
tion 246,  and  is  a  proper  decision  under  that 
Section.  We  see  that  it  is  not  a  decision 
under  that  Section,  and  is  not  at  all  a  proper 
decision  in  the  case.  He  has  refused  to  ex- 
ercise jurisdiction  given  to  him  by  law  fn 
these  matters  under  Section  246.  He  ought 
to  have  proceeded  to  inquire  whether  the 
judgment-debtor  or  this  claimant  was  in  pos- 
session of  the  property  by  right  of  inherit- 
ance from  the  father,  or  was  in  possession  as 
an  heir  of  the  mother,  and  ought  to  have 
passed  a  proper  decision  under  Section  246. 
It  is  not  sufficient  to  say  that,  because  the 
right,  title,  and  interest  of  Gooroo  Soonduree 
are  put  up  for  sale,  that  therefore  a  claim  by 
a  party,  who  contends  that  the  property  be- 
longs to  her,  and  that  she  is  in  possession  of 
it  by  a  different  tight,  should  not  be  investi- 
gated at  all.  But  as  the  claim  appears  to  be 
a  claim  properly  preferred  under  Section 
246,  tlie  procedure  of  that  Section  ought  to 
have  been  strictly  followed.  Although, 
therefore,  we  are  bound  to  set  aside  the  de- 
cision of  the  Judge  as  having  been  passed 
without  jurisdiction,  we  also  set  aside  the 
decision  of  the  first  Court,  and  direct  him 
to  try  this  case  as  between  these  parties 
under  the  provisions  of  Section  246. 

Kach  party  will  bear  his  own  costs  of  this 
appeal. 

yackson,  J, — I  would  point  out  to  the 
Judge  th^t  the  mistake  he  seems  to  have 
fallen  into  is  owing  to  his  not  being  aware 
that  a  defendant  intervening  in  the  'manner 


in  which  the  present  claimant  did,  has 
held  in  several  decisions  of  this  Court  to! 
in  fact,  a  third  party.     The  Judge  vill 
this    view   of   the    law   in    12    Weekly 
porter,  page  333,  and  6  Weekly   Re] 
page  61,  Miscellaneous  Rulings. 


The  15th  February  1871. 

Present : 

I  The  Hon'ble  L.  S.  Jackson  and  W,  Ai 

Judges, 

I  High  Court— Right  of  appeaL 

I 

Case  No.  380  of  1870. 

,  Miscellaneous  Appeal  from  an    order 
'      by  the     isuhordinaie    Judge   0/     Tit 
dated  the  22nd  A  ugust  iSyo, 

I  Ramanoogra  Sahoy  and  another  (Judj 
debtors),  Appellants, 

'  versus 

\    Byjnath  Lall  (Decree-holder),  Respm 

Baboo  Khettro  Naih  Bose  for  Appeli 

I        Baboo  Mohesh  Chunder  Chowdhry  ft 

Respondent. 

The  circumstance  oi  the   High    Court  cal 
an  appeal  from  the  Court  below,  and  trying  it, 
regular  appeal,  does  not  entitle  the  parties  to 
directly   to  the   High   Court    in    the    procecdii 
1  execution. 


Jackson,  J. — The  appeal  vx  this 
to  the  Zillah  Judge.     The  circunistant 
this  Court  having,  for  special  reasons,  tin 
proper  of  calling  up  the  appeal  in  the 
ginal  case  from  the  Court  below,  and 
it  here  as  a  regular  appeal,  will  not  ei 
the  parties  to  prefer  an  appeal  directlj.j 
this  Court  in  the  proceedings  in  execatii 
the  decree  passed  in  that  case.    The 
ceedings  will    be    remitted    to    the    Zil 
Judge,  who  will  admit  the  appeal  and 
cced  to  dispose  of  it  in  the  same  maoneri 
if  it  had  been  originally  presented   in 
Court. 
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The  15th  February  1871. 

Preset!  /  : 

Hon'ble  £.  Jackson  and  Onookool 
Cbunder  Mookerjee,  Judges, 

ion— Clauses  4  and  5,  Section  23, 
Act  X.,  1859. 

Case  '^o.  1776  of  1870  under  kd,  X. 
of  1859. 

hz/  Appeal  from  a  decision  passed  by  the 
Iciaiing  Judge  of  Chiiiagongy  dated  the 
'um  18'jOy  affirming  a  decision  of  the 
)uly  Collector  of  that  District^  dated  the 
March  i^'jo. 

lishen  Chunder  Goopto  (Plaintiff), 
Appellant^ 

versus 

Dcwan  All  and  others  (Defendants), 
Respondents. 

ihoos  Grija  Sunkur  Mojoomdar  and 
OWf/  Chunder  Sein  for  Appellant. 

Bahho  Issur  Chunder  Chucker butty 
for  Respondents. 

l^ehas  jurisdiction  to  try  ah  appeal  in  a  suit 
.  »rs  of  rent  ander  Clause  4,  Section  23,  Ac^  X.  of 
•^*re  plaintiff  also  sued  for  ejectment  under 
i  5  of  the  same  Section . 

!(ir-fef(j«,  J. — We  think  this  case  must  go 
to  the  Judge.  He  had  jurisdiction  to  try 
appeal.    This  was  a  suit  for  arrears  of 
^*fcr  Clause  4,  Section  23,  and  also  for 
t  under  Clause  5,  Section  23  of  Act 
J^59-     The    Judge    says    that    the 
ff"*  claim  for  ejectment  is  preposterous  ] 
5  very  iace  of  it,  and  therefore  he  has 
Fisdicuon    to    try    the    appeal.     The 
^  of  jurisdiction    cannot,    however, 
aponthe  decision- of  the  Judge  whe- 
we  claim  is  correct  or  not.     The  ques- 
wjurisdiciion  depends  on  the  terms  of 
»w;and  it  will  be  for  the  Judge,  after 
^be  appeal,  to  decide  whether  the 
\  is  entitled  to  arrears  of  rent,  and  is 
^0  ejectment. 


There  is  a  decision  which  shows  that  in 
some  former  cases  a  Division  Bench  of  this 
Court  held  that,  although  in  a  suit  which 
was  substantially  a  suit  for  arrears  of  rent,  a 
claim  for  ejectment  had  also  been  made,  the 
mere  fact  of  the  insertion  of  such  a  claim 
in  the  plaint  would  not  have  the  effect  of 
shifting  the  jurisdiction  of  the  Court  of 
appeal ;  because,  looking  to  that  part  of  that 
particular  case,  such  a  claim  was  a  mere  no- 
minal  claim,  and  which,  in  fact,  was  never  in- 
tended to  be  pressed  as  a  real  substantial 
claim,  and  which  never  had  been  pressed,  in 
fact,  in  the  Lower  Couns.  But  there  is  no 
reason  whatever  for  saying  in  this  case  that 
the  plaintiff  did  not  claim  ejectment. 

It  appears  to  us  also  that  the  Deputy  Col- 
lector has  gone  into  questions  of  title. 

The  case  must,  therefore,  go  back  to  the 
Judge,  who  will  take  up  the  case  and  decide 
it.  Costs  of  this  appeal  will  abide  the  final 
result  of  the  suit. 

Mookerjee,  J, — I  concur. 


The  Kih  February  1871. 

PresetU  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 

Judges. 

Private  partition— Bntwarra. 

Case  No.  1802  of  1870. 

Special  Appeal  froifi  a  decision  passed  by 
the  Judge  of  Sarun,  dated  the  2^th  June 
i8yo,  affirming  a  decision  of  the  Moonsiff 
of  Pursa,  dated  the  i6th  September  i86g, 

Ajoodhya  Pershad  and  others  (Defendants), 

Appellants, 

versus 

Kristo  Dyal  and  another  (Plaintiffs), 
Respondents. 

Baboo  laruck  Nath  Sein  for  Appellants. 
Baboo  Kalee  Kishen  Sein  for  Respondents. 

Parties  holding  separate  portions  of  an  estate,  ac- 
cording to  private  arrangement  previously  made,  are 
not  in  a  condition   to   apply  to  the  Collector  for  a 
butwarra  wlien  unable  afterwards   to  a^ree   amon^ 
themselves. 
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Jackson,  7.— We  think  ihe  decision  of  the 
Court  below  was  right.  The  parties  were 
not  in  a  condition  to  apply  10  the  Collector 
for  a  butwarra,  inasmach  as  the  land  was 
not  held  in  common,  but,  by  private  arrange- 
ment previously  made,  the  parties  were  hold- 
ing separate  portions  of  the  mouzah.  The 
position  into  which  they  are  brouj?ht  by  the 
previous  arrangement,  and  inability  ndw  to 
agree  among  themselves,  in  consequence  of 
which  the  whole  of  the  co-sharers  are  liable 
to  be  sold  out  in  consequence  of  default  by 
one  or  more  of  them,  is  unfortunate,  but  it 
cannot  be  helped. 

The  special  appeal  will  be  dismissed  with 
costs. 


The  15th  February  1871. 

Present: 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Certificate  of  administration— Objections— Act 

XL.  of  1858. 

Case  No.  463  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tipperah,  dated  the 
20th  September  i8jo. 

Kisto  Kishore  Roy  (Objector),  Appellant, 

versus 
Issur  Chunder  Roy  (Petitioner),  Respondent. 

Baboos  Nuleet  X^hunder  Scin  and  Kashee 
Kant  Sein  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Doorga 
Mohun  Doss  for  Respondent. 

A  certificate  under  Act  XL.  of  185S  having  been 
oranted  to  a  party  as  guardian  of  an  adopted  minor,  it 
was  objected  that  the  minor's  adoption  had  not  been 
legal. 

Hrld  that,  as  there  was  no  doubt  of  the  fact  of 
adoption, whether  the  adoption  should,on  inquiry,  p'rove 
lepal  or  not,  the  certificate  was  ri^fhtly  given  ;  and  as  the 
objector  did  not  claim  to  be  aopomted  guardian,  he  had 
no  locus  standi  to  object  to  the  appointment  of  another 
person. 

Jackson,  J, — The  Judge  seems  to  have 
been  quite  right  to  give  the  plaintiff  a  certi- 
ficate of  administration  to  the  property  as 
guardian  *under  Act  XL.  of  1858.  The 
petitioner  to  this  Court  objected  to  his  doing 


so  on  the  ground  that  the  minor 
have  been    adopted   has   not    been 
adopted.  There  seems  to  be  no  doabt, 
the  adoption  should  turn  out^  on  ii 
legal  one  or  not,  that  he  was,  ia  fact, 
ed ;  and,  if  adopted,  it  is  not  denied 
entitled  to  some   property.    It«js 
that  he  may  have  to  bring  a  suit  for 
perty,  but  it  seems  to  me  that,  wbi 
in  possession  of  it,  or  he  may  have  to^ 
a  suit,   it   is  equally   important   tha£ 
should  be  some  guardian  appointed 
present  the  minor's  interests.     The 
applicant  does  not  claim  to  be  a] 
guardian.  He,  therefore,  has  no  hcus 
the  Civil  Court  to  object  to  the-appoii 
(jf  another  person  as  guardian  of  ibe 
The  appointment  of  the  gtiardian 
injure  him   in   any   way.     We  dismi 
appeal  with  costs,  sixieen  rupees 
lowed  for  pleader's  fees. 

Mookerjee,  J, — I  entirely  concur. 


sh 


The  i7ih  February  187 1. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A, 

Judges, 

Small  Cause  Courts— Jarisdtctioii—< 
title — Incidental  issues. 

Case  No.  1821  of  1870. 

Special  Appeal  from   a  decision  pasu 
the  Judge  of  West  Burdwan,  dai 
2nd  June   tSjo,   affirming  a  decish 
the   Moonsiff  of  that  District^  dali 
trth  February  i8yo, 

Radha  Churn  Gangooly  (Defendani] 

Appellant,    • 

versus 

Gudadhur  Bahadoor  (Plaintiff),  Rtspoi 

Baboos  Chunder  Madhub  Ghost  and 
tur  Mohun  Mookerjee  for  Appellant*. 

Baboo  Bungshee  Dhur  Stin  for 
Respondent. 

A  Court  of  Sniall  Causes  may  try  incideatai  qi 
of  title  which  are  indispensable  to  the  dedsioa 
claim  before  it,  e.  f(.,  a  right  to  land  on  which  di 
a  party's  right  to  cut  trees. 

A  decision  thus  come  to  on  a  question  of  kitle, 
conclusive  except  as  regards  the  claim  in  that  ni^ 
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fr,  J. —  This  was  a  suit  to  recover 
200,  the  value  of  certain  trees  cut 
ried  cff  by  the  defendant. 

defendant  pleaded  that  the  trees  were 
•.  and  grew  on  the  land  of  his 

talook. 

« 

Lover  Courts  found  that  the  decision 
former  civil  suit  between  the  present 

and  the   party  through  whom   the 

defendant  claims  settled  the  ques- 
of  title  to  the  land  in  favor  of  the 
',  who  got  a  decree  for  ihe  whole 

sued  for.  The  defendant  now  ap- 
specially. 

L'preiiminary  objection,  is  taken  by  the 

respondent's    pleader,   10   the  effect 

the  suit  was  of  a  nature  cogniz  ible 

rt  of  Small  Causes,  no  special  ap- 

les. 

is  quite  clear  from  the  record  that  the 
at  issue  betA'een  the  parlies   in   this 

and  which  point  was  decided  by  both 

ir  Courts,  was  the  title  to  the  land  on 
the  trees  grew;  and  the  amended 
filed  by  the  special  respondent  ex- 

Ir  asks  for  an  adjudication  of  his  title 
Inst  that  set  up  by  the  defendant. 

suit  was  not,  therefore,  of  a  nature 
)le  by  the  Court  of  Small  Causes, 
objection  is  overruled. 

the  defendant,  special  appellant,, it  is 
ided— 

k}— That  there  was  no  adjudication  of 
•  the  civil  suit  No.  33. 

i.i^That  if  there  were  such   adjndica' 
tbe  Judge  had  no  right  to  make  it,  in- 
'  as  the  suit  was  one  of  a  Small  Cause 
t»atare. 

(3) — That  in  any  case  the  decision 
M  be  no  conclusive   evidence    of'  the 
i's  title.    The  Judge  should  have  de- 
on  the  whole  of  the  evidence  on  the 


^It  regard  to  the  first  objection,  it    is 

th«,  aUhoQgh  the  Moonsiff  in  the  ori- 

suit  did  not  consider  the  question  of 

^  Judge  on  appeal  did,  and  decided 

*  ine  claim  put  forward  by  the  Burd- 

^jah,  through   whom   the  defendant 

and  who  had  caused  himself  to  be 

a  party  to  the  suit  under  Section  Ji  of 

^wil  Procedure  Code. 


The  second  objection  is  untenable.  It  has 
been  ruled  more  than  once  by  this  Court 
that  a  Court  of  Small  Causes  may  try  in- 
cidental questions  of  title  which  are  indis- 
pensable to  the  decision  of  the  claim  before 
them.  In  the  case  in  question,  the  right  to 
cut  the  trees  depended  on  the  right  to  the 
land,  and  the  Judge  had  power  to  try  the 
question. 

But,  and  this  brings  us  to  the  special  ap- 
pellant's last  objection,  the  decision  thus 
come  to  would  not  be  conclusive,  except  as 
regards  the  damages  claimed  in  that  suit.  It 
could  noi  be  taken,  as  the  Mojnsiff  and  Judge 
have  taken  in  this  case,  as  absolutely  con- 
cluding the  defendant  from  putting  forward 
his  evidence,  or  as  absolving  the  plaintiff 
from  showmg  his  title.  It  might  prooably 
be  taken  as  evidence,  but  certainly  not  as 
conclusive  evidence. 

And  as  the  decisions  of  both  the  Courts 
below  have  proceeded  sub.stantially  on  the 
fact  that  tne  question  of  title  had  already 
been  decided  by  the  judgment  in  the  origm- 
al  suit,  we  think  that  those  decisions  must 
be  reversed,  and  the  case  remanded  for  trial 
on  the  merits  on  all  the  evidence. recorded 
by  either  party.  Costs  to  follow  the  re- 
suh. 


The  17th  February  1871. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Remission  to  landlord— Remission  to  tenants. 

Case  No.  1885  of  1870  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  0/  Midnapore,  dated 
the  20th  May  i8yo,  affirming  a  decision  of 
the  Deputy  Collector  of  that  District, 'dated 
the  2gth  September  i86g, 

Ooluck  Chunder  Mytee  (Plaintiff), 
Appellant, 

versus 

Parbuity  Churn  Doss  (Defendant), 
Respondent. 
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B(ihoo!i  Mohendro  Lall  Shomt  and  Bhowanee 
Churn  Duit  for  Appellant. 

Mr,  R,  T.  Allan  and  Bahoo  Kamola  Kan  I 
Sein  for  Respondent. 

A  landlord  receiving"  remission  from  Government  on 
account  of  damage  done  to  his  estate  by  a  cyclone  is 
not,  on  that  account,  bound  to  allow  a  remission  to  his 
under-tenants,  unless  he  received  the  former  on  the  un- 
derstanding^ or  agreement  that  he  would  allow  it  in  turn. 

Glover,  J. — This  was  a  suit  for  arrears  of 
rent  due  for  the  years  1272  and  1273,  B.  S., 
laid  at  Rupees  116-13-8. 

For  the  defence  it  was  pleaded  that  a  6- 
annas  portion  of  the  jote  had  been  trans- 
ferred with  the  landlord's  consent  to  the 
laie  proprietor's  widowed  daughter,  from 
whose  representative  the  plaintiff  had  re- 
ceived the  rent  of  the  years  in  question; 
and  that,  on  the  remaining  10  annas  portion, 
a  part  of  ih^  rent  had  been  paid  and  part 
remitted. 

Both  Lower  Courts  decided  in  favor  of 
the  defendant.  They  allowed  him  a  deduc- 
tion of  Rupees  43-12-6  on  account  of  the  6- 
annas  share,  of  Rupees  27-5-10  for  remission, 
and  Rupees  31-6  for  rent  actually  paid,  giving 
the  plaintiff  a  decree  for  the  balance  only. 

It  is  contended  in  special  appeal  that,  as 
the  defendant  succeeded  in  a  civil  suit 
against  the  representative  of  the  deceased 
widow  in  getting  a  decree  for  the  6-annas 
share  together  with  mesne-profits  from  the 
year  1270,  B.  S.,  he  is  clearly  liable  for  the 
rents  of  1272  and  1273,  B.  S.  ;  and  that,  , 
with  regard  to  the  claim  for  abatement  of  | 
rem,  the  plaintiff  had  the  right  either  to  grant  | 

or  to  withhold  the  concession.  1 

1 
The  fust  objection  is  disposed  of  by  the  I 
Judge's  finding  of  fact.  He  finds  it  proved  ; 
by  the  evidence  that  the  plaintiff  continued  ; 
to  receive  the  rent  of  the  6-annas  portion  ' 
from  the  party  in  possession  of  that  share,  1 
viz.,  the  representative  of  the  widow,  for 
the  years  1272  and  1273,  so  that  he  can  have 
no  claim  to  take  the  rent  over  again  from 
the  present  defendant ;  and  it  matters  not 
whether  the  defendant  has  or  has  not,  so  far 
as  this  suit  is  concerned,  got  a  decree  for  the 
gross  mesne-profits  of  the  land. 

But  as  regards  the  remission  of  rent. fori 
those  years,   we  think   that  the  Judi^e   was 
wrong.     TJie   document,   which   recites  the 
circumstances  under  which  the  plaintiff  re- 
ceived   a    remission   from    Government  on 


account  of  the  damage  done  to  his 
the  cyclone,  leaves  it  entirely  to  his  dil 
tion  to  grant  his  under-tenants  similar 
fits,  or  to  withhold  them.     The  only 
he   was   bound   to   do  was    to  regisl 
names  of  all  those  tenants*  to  whona 
lowed  remission.     The  Judge  savsthal,' 
the    landlord    seeks    equity,    he     mast 
equity;"   but    this    has    really    noihij 
do  wiih  the  present  case.      For  the  d< 
ant   to   succeed    he    must    show    that 
plaintiff,  in  getting  a  remissiOD  from  (}i 
ment,  did  so  on  the  understanding  or 
ment  that  he  was  in  his  turn  to  %\ 
missi«)n  to  his  under-tenants.     So  far 
this  being  the  case,  it  is  clear  that  the 
of  the  plaintiff  was  left  entirely  anf( 
If  the  defendant  wishes  to  have  an 
ment   of   his   rent   on   any  of  the  g( 
allowed  by  Act  X.  of  1859,  ^®  ™^^^ 
a  suit  for  the  purpose. 

So  much,  therefore,  of  the  Judge's 
sion  as  allows  remission  of  rent  for  the 
in  suit  must  be  reversed.     The  rest 
judgment  will  stand,  and   costs  will 
proportion. 


The  17th  February  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwari 

Mitter,  Judges. 

Section  227,  Code  of  Civil  Procedure— I 
adjudicata-^Estoppel. 

Case  No.  1889  of  1870. 

Special  Appeal  from   a   decision  passed j 
the  Judge   of  Dinagepore,  dated  the  r 
June   iS-jOy   affirming  a   decision  of 
Moonsiff  of  thakoorgaon,  dated  the  ' 
March  1870.  • 

•Dudsar  Bibee  (Plaintiff),  AppellonL 

versus 

Shakir  Burkundaz  and  others  (Defends 

Respondents. 

Bahoo  Hnree  Mohun  Chuckerbutty  for 

Appellant. 
Baboo  Isntr  Chnnder  Chuckerhtitlv  for 
Respondents. 

Held  (Mitter,  I-,  dubitantr)  that  asuitcUimjgl 
oerty  by  a  title  on  inheritance  is  "arred  "y : 
and  7,  Code  of  Civil  Procedure.  whf«  P^^'Xi 
on  a  title  derived  by  ^h  has  already  been  adjut" 
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ilttoti£t  is  bound  to  pur  forward  all  the  titles  which  '  iS's  share   as  his   trustee.     The   answer   to 


pi  eusiiio^  at  the  time  of  his  suit ;  faiiinj^  to  do  so, 
i  estopped  from  adducing  in  a  future  suit  a  title 
jrWou^t  to  have  ur^d  in  a  former. 


this  objection  can  be  found  in  the  judgment 

of  the  Lower  Appellate  Court,  where  it  re- 

.  t       1  •    -ir        J  i  cords  this  finding  of  fact,  viz.,    ''  There  is 

tffkv,  y.-Ix  this  case  the  plaintiff  sued  I  ..  ^^  ^^^^  ^^^^^^^  ^^  ^^^   ^^^^^  reliance  as 

"  to  the  plainiift  s  age.  bhe  never  pleaded 
'*  minority  in  her  plaint,  and  it  seems  only 
•'  to  have  been  an  after-thought  of  her  plead- 
**  er  at  the  time  when  the  iss^ues  were 
"  framed."     It  is  not  shown  to  us  that  there 


ki^aanas  6-pie  share  in  4  jotes  in  mouzah 
tteaanaf  and  for  the  same  share  in  a 
lat  Moo^e  Moheshpore. 


regard  to  the  first  claim,  the  co-sharers 
tne  plaintiff  made  defendants  did  not 

:  but  in  regard  to  the  claim  in  thejote    ^^as  any  evidence  other  than  what  the  Lower 
leeMohcshporconeShakirBurkundaz,.  Appellate  Court   refers    to    as   not   reliable, 
ing  a  right  under  a  deed  of  sale  from  '  and  the  sulhciency  or  otherwise  of  evidence 
iaimi/fs  mother,  appeared  and  defend-    is  "»  legal  ground  for  a  special  appeal.   The 
'  sQjf  ,  alleged    minority    then    not     having     been 

proved,  the  plaintiff's  plea  of  her  right  on 
Moonsiff  gave  the  plaintiff  a  decree  account  of  her  mother's  possession  on.  her 
sbarc  claimed  in  the  4  jotes  minus  ;ih,    behalf  as   trustee   entirely    fails.     1    would 

issed  his  suit  as  10  the  2nd  jote  at    dismiss  the  special  appeal  with  costs. 
Moheshpore.     The  Louver  Appellate 

affirmed  the  judgment  of  the  Moonsiff,        MiiUr,  J, — I  am  of  the  same  opinion.     1 
dismissed  the   plaintiff's  appeal.     The  1  am  not  quite  prepared  to  say  that  the  pro- 
Appellate  Court  held  that  the  plaint- '  visions  of  Section    2,   Act    \TIL    of     1^59, 
claim  in  regard   to  the  jote  at  Monee    strictly  speaking,  arc  applicable  to  this  case, 
pore  bad,  on  a  former  occasion,  been  ,  inasmuch  as  the  cause  of  action  on  which 
against  him  by  a  competent  Court,    the  present  suit  is  brought   may   be   distin- 
ihcrefore  it  was    now  barred  by   Sec-  1  guished  from  the  cause  of  action  on  which 
,  AA'VIIL  of  1859,  and  that  the  rest  j  the   former   suit   was   instituted.     Hut   it    is 
plaintiff's  claim  was  barred  by  limit-    perfectly  clear  that  the  title  on  which  the 

I  plaintiff  has  brought  the   present   suit  was 
....  ,         ,  .    .rr  I  in   existence   at  the  time  when  the  former 

"isi  this  judgment   the    plaintiff    ap-  -  ^^^^  ,,.3,  brought,   and    she   was   bound   to 
ipecially,  and   urges   that  the  Lower    ^^^        j^e   latter  suit  on   all   the   titles  that 
»«€  Court  is  wrong  m  having  applied  ,  ,,.^rg   ^1^^,,    l„    existence.     She,  for   reasons 
iviiions  of  Section  «  10  the  plaintiff  s  ;  ^est  known  to  herself,  did  not  choose  to  do  so, 
as  to  the  jote  at  Monee  Moheshpore,    ^^^  j^  follows,  therefore,  that  the   decision 
acb  as  the   cause   of  action  and  the  ,  j^  ^^.^  f^^mer  case,  so  far  as  it  relates  to  the 
m  the  former  suit  were  different  from    ownership  of  the  jote  in  Monee  Moheshpore, 
present  suit.  must  operate  against  her  as  an  estoppel  in 

appears,  however,  that,  in  the  former  '  ^^is  case.  This  principle  has  been  applied 
tbeplainiiff  sued  the  co-sharer-defend- ;  »^y  ^"^^  ^'^ivy  Council  against  a  defendant, 
oa  the  strength  of  a  title.  That  title  ^"^  ^  ^^^^  "O  reason  either  in  justice  or 
««d  to  be  derived  from  a  gift  from  ,  ^^ui^y  ^^hy  it  should  not  be  applied  against 
itTs  mother.  Again,  a  similar  claim  '  a  plaintiff.  No  special  reason  has  been 
title  is  set  up.  But  this  time  it  is  by  assigned  by  the  present  plaintiff  to  explain 
00  inheritance.  1  concur  with  that  "^^^y  ^^^  ^^^  "^^  "^  ^^®  former  case  sue  upon 
in  holding  that  the  plaintiff's  claim  :  ^^e  title  of  inheritance  now  brought  forward 
^^e  has,  in  fact,  been  adjudicated  by  a  ^V  ^^^'"^  ^^^^  *"  ^^^  absence  of  such  an  ex-^ 
l^itnt  Court,  and  cannot,  with  reference  planation,  it  would  be  obviously  unjust  and 
Actions  2  and  7  of  the  Code  of  Civil  improper  to  harass  the  defendant  by  a  se- 
we  combined,  be  re-opened  in  the  cond  suit  for  the  same  property,  merely  be- 
cause the  plaintiff  has  now  come  forward 
upon  a  different  title-  -a  title  which  she  could 
have  and  ought  to  have  brought  forward  in 
the  former  suit  without  any  difficulty  what- 
ever. 


■w  case. 

^  second  ground  pressed  before  us  on 
^al  appeal  is,  that  the  Lower  Appellate 
^  Has  wrongly  applied  limitation  to  the 
■tiffs  claim  as  to  the  4  other  jotes,  wiih- 
^nvestigaiing  whether  the  plaintiff's 
^^  '•'is  not  in  possession  of  the  plaiiit- 


The  other  objection  is  altogether  without 
foundation.      The  plaintiff^   mother   might 
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have  been  in  possession  jointly  witb  her  co- 
sharers,  but  the  plaintifT  was  bound  to  show 
that  that  possession  was  held  by  her  mother 
as  her  guardian,  and  this,  in  fact,  was  the 
only  allegation  by  which  she  attempted  to 
evade  the  operation  of  the  law  of  limitation. 
The  Lower  Appellate  Court  has  distinctly 
found  that  the  evidence  on  this  point  is 
altogether  unreliable ;  and  it  follows,  there- 
fore, that  the  possession  of  the  plaintiff's 
mother,  even  if  it  were  admitted  as  a  fact, 
would  not  be  sufficient  to  save  her  claim 
from  th?  operation  of  that  law. 

This  special  appeal   must,   therefore,  be 
dismissed  with  costs. 


The  15th  January  1871. 

Present  : 

The  Hon'ble  F.  13.  Kemp  and  F,  A.  Glover, 

Judges, 

Decree  —  Execution  against  mortgaged  pro- 
perty —  High  Court's  powers— Section  15, 
Charter  Act. 

Khorshed  AH  and  another.  Petitioners, 

versus 

Chowdhry  Wahid  Ali  and  others,  Opposite 

Party, 

Mr,  A,  F.  Lingham  and  Bahoo  Chunder 
Madhub  Ghose  for  Petitioners. 

Messrs,  R,  E.  Twidale  and  C  Gregory 
and  Moonshee  Mahtmsd  Yusuf  \ox  Oppo- 
site Party. 

A  party  who  obtains  a  decree  enabling  him  to  recover 
a  mortgage  debt  by  sale  of  two  mortgaged  premises  is 
entitled  in  law  to  proceed  against  both  or  cither  pf  the 
properties  as  he  thinks  proper. 

The  High  Court  cannot  interfere  under  Section  15  of 
the  Charter  Act,  where  the  Lower  Court  has  not  acted 
without  jurisdiction,  or  where  there  is  a  remedy  by  a 
regular  suit. 

Kemp,  J, — This  is  an  application  to  this 
Court  to  exercise  its  powers  under  Section 
1 5  of  the  Charter. 

We  have  heard  the  Counsel  for  the  peti- 
tioner, Mr.  Lingham,  at  considerable  length. 
It  is  unnecessary  to  go  into  the  merits,  for  we 
may,  by  doing  so,  be  pre- judging  the  case. 

The  only  question  we  have  to  decide  is 
whether  this  is  a  case  in  which  we  ought  to 


exercise  the  powers  vested  in  us  by 
1 5  of  the  Charier. 

We   are  of  opinion   that   neither  rf^ 
Subordinaie  Judges,  by  any  order  ps 
them,  has  divided  the  mortgage-debt, 
very  clear  that  they  could  not  do  so, 
fact,  they  have  not  done  so.  •■ 

The  decree-holder  having  obtained 
cree  enabling  him  to  recover  the 
debt  by  sale  of  the  mortgaged  premii 
was  in  law  entitled  to  proceed  againatj 
or  either  of  those  properties  as  he 
proper.     There  has  been  no  order  ps 
this  case  without  jurisdiction,  and  t1 
we  ought   not,   under  the  precedent 
found    in    Volume    Vll.,    page  520, 
Weekly  Reporter,  to  interfere. 

We  also  observe   in  this  case 
opposite  party  is  the  auction- purchi 
may  be  that  he  is  an  innocent  purcl 
a  valuable  consideration. 

The  petitioner  has  his  remedy  in  a 
lar  suit.     Not  being  a  party  to  the 
decree,  he  cannot  appeal  under  Sect 
Aft  XXIII.  of  1861,  but  a  regular 
open  to  him. 

It   has  been    ruled   by   this    Coart 
where  there  is  a  remedy  bv  a  regalirj 
this  Court  cannot  interfere  by  the 
of  its  extraordmary  po«'ers   under 
15  of  the  Charier  Ad.     We.  tberefoi 
charge  this  rule  with  costs,  five  gold 
being  allowed  as  vakeel's  fees. 


The  17th  February  187 1. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarl 

Mi  tier.  Judges, 

Registration— Kubooleut-vEvideoce. 
Case  No.  1952  of  1870  under  Act  X.  of  U 

Special  Appeal  from   a   decision  passtii 
the  Officiating  Judge  oj  Rungpore, 
the  /fth  August  i8yo,  reversing  a  dti 
of  the  Deputy   Collector  of  that  Diti 
dated  the  21st  January  iSjo, 

Kislo  Kalee  Moonshee  (Plaintiff', 
Appellant. 

versus 

Agemona  Bewa  (Defendant)  and  am 
(Objector),  Respondents, 
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^^Debendro  Naraifi  Bou  for  Appellant. 

BfdtOQ  Kishen  Succa  Mookerjee  for 
Respondents. 

a  kobooleut  for  one  year  contains  a  provision 
its  terra  to  more  than  that  period,  it  cannot 
la  eirideDce  without  registration, 

^l^\  J.-  There  is  no  ground  for  this 

appeal.    The  kubooleut  is  one  for 

U  ind  therefore  it  could  not  form  the 

of  an  action  for  rent  for  1275  ;  but  if, 

noir  contended  by  the  pleader  for  the 

d  appellant,  there  was  a  provision  in 

tnbooleut  extending  its  term   to  more 

ibnc  vear.  the  document  cannot  be  ad- 

^fc  as   evidence    without    registration. 

wiit,  therefore,    on    the    basis   of   the 

5Ut  entirely  fails. 

• 

^k  next  contended  that  the  plaintiff 
to  have  g^ned  a  decree  for  the  amount 
)ces  70  admitted  by  Bunikoollah. 

[Appears  that  Bunikoollah  was  not  made 
iendant  in  the  present  suit,  which  the 
iff  brought    upon    the    kubooleut    for 
tsi26.    Bunikoollah  only  appeared  as 
J)jector  in  the  case,  and  said  that  he 
land  by  a  transfer,  and  was  liable  for 
70  only  as  rent.     In  this  action,  there- 
upon a  kubooleut,  not  alleged  to  be 
by  Bunikoollah,  but  by  the  principal 
^  It,  no  decree  could  be  given  against 
lib  at  all. 

^e  dismiss  the  special  appeal  with  costs. 


in  any  Court  ^bordfnate  to  him  iti  t!iat 
zillah.  The  Judge  forwards  the  letter  of 
the  Magistrate  with  the  remark  thlt  he 
thinks  the  mookhtear  deserves  to  lose  his 
sunnud.  Mr.  Vertannes,  who  appears  for 
Gotab  Khan,  has  drawn  the  attention  of  the 
Court  to  Section  16,  Act  XX.  of  1865,  and 
he  urges  that,  under  that  Section^  it  was 
necessary  for  the  Magistrate  to  send  k  c6py 
of  the  charge  to  his  client,  and  also  a  notice 
that,  on  a  day  to  be  therein  appointed,  such 
charge  would  be  taken  into  consideration. 

It  appears  from  the  record  that  the  only 
notice  (iolab  Khan  received  was  one,  dated 
the  1 6th  November  1870,  in  w^hich  ht  is 
directed  to  show  cause  why  he  ought  not 
to  be  suspended  from  practising  as  a  mookh- 
tear. No  charge  was  set  out  in  this  notice, 
and  therefore  the  requirements  of  Section 
16  have  not  been  complied  with.  We  there- 
fore direct  that  the  Magistrate  will  proceed 
according  to  law,  and  send  a  copy  of  &ny 
charge  he  may  wish  to  make,  or  that  may 
be  made  against  the  mookhtear,  to  the 
mookhtear,  and  also  a  notice  fixing  the  day 
on  which  such  charge  will  be  taken  into 
'  consideration.  The  day  appointed  to  be 
;  within  a  reasonable  time,  so  as  to  give  the 
mookhtear  an  opportunity  to  prepare  his 
defence.  In  the  meantime,  pending  the 
investigation,  Golab  Khan  will  remain  under 
suspension. 


The  iBih  February  1871. 

Present : 

Hon  bie  F.  B.  Kemp  and  F.  A.  Glover, 
•     Judges, 

r— Suspension— Charjfe— Notice- 
Section  16,  Act  XX.  of  1866. 

^Golab  Khan,  Mookhtear,  Petitioner . 
Mr,  S.  Vertannes  for  Petitioner. 

a  Magistrate  can  suspend  a  mookhtear  from 

tf  be  must  observe  the  requirements  of  Section 

!XX.i>f  1866,  and  furnish  the  mookhtear  with  a 

[*U£charire  against  him,  and  a  notice  fixing  a  day 

*Bch  charge  will  be  taken  into  consideration. 

*A  7— It  appears  that  the  Officiating 
^wtc  of   Midnapore    has    suspended 
Kban  frotn  practice  in  his  Court  or 
Vol  XV. 


The  20th  February  1871. 

Present : 

The  Hon'ble  £.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Jurisdiction— Ejectment— Metne-firofits. 

Case  No.  1789  of  1870. 

Special  Appeal  from  a  decision  passed  fy 
the  Additional  Judge  of  Chittdgongy 
dated  the  24th  June  i8yo,  reversing  a 
decision  of  the  Moonsiff  of  that  District ^ 
dated  the  26th  August  r86g, 

Huree  Nath  Doss  (Plaintiff),  Appellant, 


versus 

* 

Shaikh  Asmut  Ali  (Defendant),  Xesptmdent, 
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Baboo  Okhil  Chunder  Sein  for  Appellant. 
Mr,  G,  A.  Twidale  for  Respondent. 

A  suit  for  possession  with  mesne-proRts  on  the  allega- 
tion that  defendant,  who  had  once  been  a  tenant,  was, 
notwithstanding  the  determination  of  his  tenancy,  hold- 
ing on  as  a  trespasser,  does  not  lie  under  Act  X.  of  i.S  ^9. 

Jackson^  J, — The  decision  of  the  Judge 
seems  altogether  wrong.  The  suit  is  pro- 
perly brought  in  the  CiviJ  Court.  It  does 
not  lie  under  Act  X.  of  1859.'  It  is  a  suit, 
not  only  for  ejectment,  but  also  for  mesne- 
profits;  and,  on  this  ground  alone,  the  suit 
COttld  not  be  brought  in  the  Revenue  Court, 
as  has  been  frequently  held  by  this  Court. 
The  case  will  go  back  to  the  Judge  for  a 
decision.  Costs  of  this  appeal  will  abide 
the  ultimate  result  of  the  suit. 

Mookerjety  J, — I  concur.  The  suit  was 
brought  for  possession  of  land  wiih  wassi- 
lat.  The  defence  was  that  defendant  is  in 
possession  as  a  mortgagee  of  the  whole  plot 
of  land,  and  that,  as  regards  a  portion  of  it 
only,  defendant  has  a  permanent  ryotee 
tenure ;  and  that,  therefore,  on  both  these 
grounds,  the  plaintiff  cannot  succeed  in  ob- 
taining possession.  No  objection  was  raised 
as  to  the  jurisdiction  of  the  Court. 

The  Moonsiff  decreed  the  claim  of  the 
piaintifF,  finding  that  the  defendant's  allega- 
tions of  an  usufructuary  mortgage  and  per- 
manent ryotee  tenure  was  not  at  all  establish- 
ed, while  the  plaintiff  has  proved  his  case. 

On  appeal  to  the  Judge,  the  same  pleas  were 
again  urged  by  the  detendant  as  were  raised 
in  the  Court  of  the  Moonsiff.  The  Judge, 
however,  takes  the  objection  suo  motu  to  the 
jurisdiction  of  the  Civil  Court,  and  dismisses 
the  suit  of  the  plaintiff,  holding  that  the 
action  should  have  been  brought  in  the  Col- 
lector's Court  under  Act  X.  of  1859.  Now, 
the  question  of  jurisdiction  should  be  deter- 
mined from  the  allegations  contained  in  the 
plaint,  if  the  question  is  raised  in  limine 
before  the  merits  of  the  case  are  gone 
throug(i.  Looking  to  the  plaint,  I  find  the 
plaintiff  states  that  the  defendant  was  a 
kursa  ryot  of  the  plaintiff ;  that  his  tenancy 
had  been  determined  three  years  ago ;  and 
that,  as,  notwithstanding  the  determination, 
the  defendant  has  retained  possession  as  a 
trespasser,  the  plaintiff  seeks  to  get  possession 
with  wassilat. 

If  ihe?e  allegations  are  correct,  as  the 
Court  of  first  instance  has  found  them  to  be, 


I  cannot  understand  how  the  plaintiff 
have  gone  to  the  Revenue  Court.    Af 
determination  of  the  lease,  and  a< 
the  allegations  contained  in  the  ph 
defendant  was  no  longer    a  tenant 
piaintifF.   There  is  no  relationship  of 
and    tenant  between   the  pani^, 
plaintiff    is    right    in   coming    to  the 
Court,  which  is  the  only  Court  that 
him  full  redress,  and  is  competent  to 
all  the  pleas  raised  by  the  defendant 
plaintiff  is  not  to  be  at  the  mercy 
defendant,  and  it  is  not  competent 
defendant    to   oust  the   Civil   Court 
jurisdiction,  simply  by  stating  that 
ryot   with   permanent  rights.     The 
also   asks    for   wassilat    which    a 
Court  cannot  award.     For  that 
the  plaintiff  was  right  in  seeking  the 
ance  of  a  Civil  Court.     1  would  also 
the  case  for  an  adjudication  on  the 


reasofij 


The  20th  February  1871 


Present  : 


The  Hon'ble  G.  Loch  and  Dwarkanath! 

fudges. 

Arbitrators— Juriadictton. 

Case  No.  2095  of  1870. 

Special  Appeal  from   a   decision  pai 
the  Officiating  Judicial   Commisi' 
Assam,  dated  the  tst  June  tSjo, 
ing  a  decision  of  the  Deputy  Comt 
er   of  Aowgongy  dated  the   22nd 

Moshahel  Singh  (Plaintiff).  Appellin 

versus      * 

Konomutty  Bewa  and  another  I  Defcnc 

Respondents, 

Bahods  Rajendronath  Misser  and  Ci 
Madhuh  Ghose  for  Appellant- 

No  one  for  Respondents. 

The  decision  of  arbitrators  on  a  matter  not  m  J 
ence  between  the  parties,  nor  referred  to  them, 
and  void  for  want  of  jurisdiction. 

Mitter,   7.— The   question  whether^ 
widow  (Konomutty)  was  entitled  to  '" 
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or  not  was  not  a  matter  in  difference 
the  parties  to  this  suit,  nor  was  that 
referred  to  the  arbitrators  fordeci- 
Admitting,  therefore,   that  the  deci- 
\tk  the  arbiuators  on  the  quesiions  which 
expressly  referred   to  them,   and  the 
It  o{  the  Court,  so  far  as  it  was  passed 
rdance  with    that   decision,   is   final 
idosive,  the  decision  of  the  arbitrators 
question  of  maintenance  must  still  be 
sred  as  null  and  void  for  want  of  juris- 
I,  and  the  decision  of  the  first  Court, 
as  it  confirms  that  portion  of  the  award, 
koecessarily  fall  to  the  ground. 

,  therefore,  reverse  that  portion  of  the 
passed  by  the  Court  of  first  instance, 
Eh  a  sum  of  Rupees  i^^oo  was  allowed 
defendant  Konomutty  and  her  daugh- 
The  remainder  of  the  judgment  must 
[good,  as  being  in  strict  conformity  to  an 
'  which  was  passed  upon  matters  duly 
ed  to  the  arbitrators:  The  result  is. 
the  plaintiff  will  be  entitled  to  recover 
the  defendant.  Konomutty,  the  sum  of 
1,800,  in  addition  to  the  property  al- 
decreed  to  him  by  the  first  Court, 
ch  party  must  bear  his  own  costs  of 
)pcal  and  of  the  Lower  Courts. 


The  ioih  February  1871. 

Present  : 

^Hon'bie    j.    P.    Norman,     Officiating 
kf  Juitice,    and   the   Hon'ble    L.    S. 
and  W.  Ainslie,  fudges. 

repleaders— Cazee's  books—Sections  138 
•nd  355,  Act,VIII.  of  x8S9- 

Case  No*  32  of  1870. 

Appeal  from  a  decision  parsed  by 
Subordinate  Judge  of  Tirhoot,  dated 
December  i86g. 


Seioath  Sahoo  and-  others  (some  of  the 
Defendants),  Appellants, 

versus 

iMahomedHosseinandothers(Piaintiffs), 
Respondents, 

^r.  J,  W.  B,  Money  for  Appelltnts. 

Baboo  Chunder  Madhub  Ghose  idt 
Respondents. 


Order  on  the  application  by  Mr,  Money  to 
be  allowed  to  put  in  fhe  Cazee^s  book^  it 
not  having  been  tendered  in  evidence  in 
the  Court  below. 

It  ii  improper  for  a  pleader  to  endeavour  to  influence 
a  Court  Ijy  reference  to  a  course  which  another  Court 
might  think  fit  to  adopt,  or  to  the  view  which  the  Ap- 
pellate Court  might  take  of  its  proceedings. 

A  Cazee's  book  is  not  strictly  an  official  record  within 
the  meaning  of  Section  355  of  the  Code  of  Civil  Proce- 
dure, before  a  document  can  be  inspected  under  the 
provisions  of  Section  138,  Code  of  Civil  Procedure,  the 
Court  must  see  whether  it  comes  under  the  description 
of  a  public  record. 

Norman^  C,  J, — 1  havk  no  hesitation  in 
saying  that  we  should  not  be  ^ercising  a 
proper  discretion,  if  we  were  to  admit  the 
Cazee's  book  in  evidence  at  this  stage  of  the 
proceedings. 

While  the  trial  was  proceeding  before  the 
Subordinate  Judge,  the  book  appears  to 
have  been  sent  for  on  the  application  of  the 
plaintiffs,  under  the  provisions  of  Section 
138  of  the  Code  of  Civil  Procedure.  The  book 
was  in  the  Court  of  the  Subordinate  Judge, 
and  it  might  have  been  used  or  referred  to 
by  the  Court  or  put  in  evidence  by  either 
party  at  the  time.  The  plaintiffs  did  not 
think  fit  to  refer  to  it  or  to  use  it  in  any 
way,  for  what  reason  I  do  not  know;  bat 
I  can  understand  that  the  plaintiff's  pleader 
might  not  have  felt  himself  sufficiently 
strong  to  take  up  that  book,  and  to  prove 
that  the  entries  in  it  are  false. 

On  the  other  hand,  the  defendant's  plead- 
er knew  that  the  document  had  been  sent 
for  and  was  in  Court.  If  he  desired  to 
make  use  of  it,  it  was  his  duty  to  have  re- 
ferred to  it,  and  directed  the  attention  of  the 
Court  to  it.  He  had  the  fullest  opportunity 
of  doing  so. 

It  has  be^n  suggested  that  the  book  was 
put  in  evidence.  But  we  find  that  the  book 
is  not  marked  as  having  been  admitted,  as  re- 
quired by  law.  No  reference  is  made  to  the 
Cazee's  book  anywhere  in  the  judgment. 

We  have  little  doubt,  but  that  the  defend- 
ant's pleader  deliberately  abstained  from  re- 
ferring to  the  book,  or  using  it  in  any  way 
whatever  in  the  Lower  Court.  He  had  a 
difficult  case  to  support,  and  it  is  possible 
that  the  defendant's  pleader  knew  well  that 
his  difficulties  would  have  been  increased,  if 
the  book  had  been  used  and  referred  to  in 
the  Court  below.  The  Court  was  presided 
over  by  a  Mahomedan  Judge  of  consider- 
able experience.  If  the  book  hadjDeen  then 
put  forward,  a  full  and  careful  inquiry  into  the 
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genuineness  of  the  entries  in  August  184J 
would  have  taken  place  before  a  Judge  most 
competent  to  form  an  opinion  on  such  a 
question,  and  in  a  place  where  evidence 
might  have  been  within  reach. 

The  case  was  tried  on  the  materials 
which  the  defendants  thought  fit  to  make 
use  of,  and  it  is  clear  from  the  judgment  of 
tbe  Subordinate  Judge  that  the  Cazee's  book 
was  never  referred  10  by  the  defendant's 
vakeel. 

On  the  application  of  Mr.  Money,  the 
book  was  s«nt  for,  and  we  find,  on  referring 
to  it  that  the  entries  relating  to  this  trans- 
action are  the  last  entries  at  the  end  of  the 
book,  followed  by  a  number  of  blank  sheets. 
It  is  plain  from  the  appearance  of  the  book 
that,  if  put  in,  it  would  give  rise  to  an  in- 
quiry as  to  the  mbde  in  which  that  book 
hm  been  kept,  which  we  are  not  in  a  position 
to  saake. 

Oft  the  face  of  the  book  matters  are  ap- 
parent which^  if  we  receive  the  book  now, 
would  give  occasion  to  an  inquiry  upon 
which  the  Appellate  Court  ought  not  to  be 
asked  to  enter,  but  which  ought  to  have  been 
entered  upon  before  the  Lower  Court. 

Mr.  Money  has  alluded  to  what  may  take 
place  if  this  case  goes  before  the  Privy 
Council. 

1  trutit  thai  ibis  Court  will  do  lib  duty, 
and  that,  without  reference  to  any  person 
out  of  doors,  or  to  any  other  Court  to 
whicli  its  decisions  may  go  upon  appeal,  I 
deiMTe  to  say  that  I  think  it  improper  to 
endeavour  to  influence  this  tribunal  by  any 
reference  to  the  course  which  another  Court 
might  think  lit  to  adopt.  I  hftve  no  doubt 
that  the  Privy  Council  will  do  what  they 
think  fit;  and  if  they  think  fit  and  proper 
to  send  for  the  Cazee's  book,  they  will  exer- 
cise their  discretion  and  judgment,  and  will 
send  for  it.  I  desire  to  say  that  this  Court 
ought  not  to  be  told  that  some  other  Court 
wiH  take  any  particular  view  of  its  pro- 
ceedings, or  even  that  there  is  a  likelihood 
of  the  case  being  appealed. 

it  is  not  a  legitimate  argument  to  use 
before  any  Court  that  the  Appellate  Court 
will  take  a  different  view  of  the  case,  and  I 
memion  this,  because  it  is  not  the  first  time 
that  Mr.  Money  has  made  a  similar  ob- 
servation. 


Jackstm^  y, — I  desire  to  express  my 
currence  in  the  rejection  of  this  book, 
seem  to  be  two  ways  of  looking  at  thei 
plication  for  its  being  now  received 
annexed  to  the  record — one,  that  it  wa^^i 
and  dealt  with  by  the  Court  bek)v, 
sibly  in  some  such  way  as  that  ^nted 
Mr.  Money ;  but  it  is  clear  that  it 
so  used.    The  second  is  that  we  shotiUi 
use  of  the  discretion  vested  in  the  A] 
Court   under  Section   355   of  the  C( 
Civil  Procedure,  and  allow  the  appell 
4>ut  it   in  as   an  additional  exhibit 
do  not  thiuk  we  ought  t6  do  so^  and 
for  this  reason  that  the  book  in  qi 
not  strictly  an  official  record ;  and  befc 
should  be  in  a  position  to  refer  to  it 
use  it  with  any  effect,  it   would  have 
established  by    the   evidence   either 
Cazee  who  kept  it,  or  of  some  other 
who  has   been   responsible  for  its  ci 
It  would  be  extremely  unsafe  to  take 
book  of  this  description,  which  pui 
have  been  kept  and  used  30  years  ago 
person   not  in  the  service  of  the  Govt 
or  responsible  to  the  Government,  and 
wards  deposited  in  the  office  of  the  Ji 
and  to  deal  with  it  as  if  it  were  an( 
edly  an  authentic  record.      I  do  not 
therefore,  we   ought  to  deal  with  it 
Section  355. 

Then  we  are  asked  to  send  for  the 
and  inspect  it  under  the  provisions  of 
tion  138  of  the  Code,  which  I  have  no  ' 
applies  to  Appellate  Courts  as  well 
Courts  ol  Original  Jurisdiction.    Bat 
doing  so,  we  should  have  in  some  way 
whether  it  was  a  document  which  conM 
der  the  description  of  a  public  record 
this  book  does  not  bear  that  character 
and    upon    such   cursory  inspection  or 
book  as  we  have  given  to  it,  it  appears 
that  it  would  be  extremely  unsafe  to 
as  a  public  record.     The  appearance  < 
book  suggests  a  doubt  as  to  whether  »ti 
tained  an  entrv  of  the  document  in  qB*" 
in  the  way  in  which  it  now  shows  it 
der  this  Section,  also,  I  think  the  af 
tion  ought  to  be  refused. 

As  to  Mr.  Money's  allusions  to  the 
bability  of  an  appeal  to  the  Privy  Coi 
1  concur  in  the  observations  made  by 
Chief    Justice,    having    myself  not 
•quentl\*been  witness  to  the  use  of  la"^ 
of  ih^*  Stune  kind  by  Mr.  Money. 

Ai/ts/te,  y.   -I  concur. 
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Tbe  aoth  Febraary  1871. 

Present : 

^Hon'blc  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

new  of  ex-fiarte  judgment— Appeal— 
Jnrisdicttoo. 

Case  No.  1701  of  1870. 

Appeal  from  a  decision  passed  by 
Judge  of   Wesl  Burdwan,  dated  the 

May  iSjo,  reversing  a  decision  of 
Opcialing  Moonsiff  of  Banco  or  ah  ^ 
'  31st  January  tSyo, 

\t  Dossee  {Froformd  Defendant), 
Appellant, 

versus 

rga  Churn  Paul  and  others  (Plaintiffs), 
Respondents, 

Nil  Madhub  Sein  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for 
Respondents. 

setting  abide  an  ex-parte  judgment  is  Hnal, 

^e  defendant  proves  that  he  was  prevented  from 

by  sufticient  cause,  and  applies  within  30  da>;s 

npt  to  execute  process.     But  an  appeal  will  lie 

Hkr  bte  been  msule  without  jurisdiction,  or  if  the 

was  admitted  after  the  prescribed  time. 


«^7- — The  special  appellant  in  this  j 
^isToolsee  Dossee.    She  was  made  21. pro- 1 
defendant  in  a  suit  brought  by  Doorga  1 
Pad  and  others  to  obtain  their  re- ' 
shares  in  certain  moneys  and  also  in 
decrees. 


,  main  object  of  this  suit,  though  it  was 
Nbly  brought  to  recover  the  shares  of 
plaintiffs  which  had  been  appropriated 
principal  defendant  in  the  case,  Mo- 
Soodan,  the  managing  member  of  the 
riamily,  was  to  exclude  Toolsee  Dossee 
die  share  she  inherited  from  her  hus- 
one  of  the  members  of  the  joint  family, 
the  improbable  averment  that  she  had  i 
^  skU  right  and  title  in  her  husband's  | 
■  which  was  of  a  considerable  value,  for  i 
ttderation  of  a  few  maunds  of  paddy  to  , 
Ip'^eu  to  her  yearly  in  lieu  of  maintenance. 


Modhoo  Soodun  alone  defended  the  suit, 
Toolsee  Dossee  not  appearing.  Judgment 
went  against  Modhoo  Soodun,  and  Toolsee 
Dossee  was  made  liable  with  Modhoo  Soodun 
for  the  costs  only. 

Toolsee  Dossee  then  applied  under  Sec- 
tion 119  of  Act  VIII.  of  1859;  and  having 
proved  to  the  satisfaction  of  the  Court  that 
she  was  prevented  by  sufficient  cause  from 
appearing  in  the  suit,  the  Moonsiff  ordered  a 
re-hearing  of  the  suit  in  as  far  as  Toolsee 
Dossee  was  concerned.  The  order  was 
passed  on  the  29ih  December  1869. 

The  issues  raised  were :  tst, — Whether 
Toolsee  Dossee  had  relinquished  her  hus- 
band's share  or  not.  2nd. — If  such  relin- 
quishment be  not  proved,  how  far  can  the 
former  judgment  be  reversed  .? 

■ 

On  the  first  issue,  the  Moonsiff  found  thai 
there  was  no  proof  that  Toolsee  Dossee 
relinquished  her  husband's  share.  The  evi- 
dence of  the  witnesses  of  the  plaintiff  were 
considered  to  be  tutored.  The  Moonsiff  also 
dwelt  on  the  improbability  of  Toolsee  Dossee, 
who  had  a  daughter  and  grandson,  consent- 
ing to  any  such  arrangement  for  the  paltry 
consideration  of  a  few  maunds  of  paddy. 
The  clear  presumption  in  the  opinion  of  the 
Moonsiff  was,  that  the  suit  was  brought  in 
collusion  with  the  male  co-sharers  of  the 
plaintiffs  to  make  away  with  the  rights  of 
Toolsee  Dossee.  Toolsee  Dossee  was,  there- 
fore, declared  not  to  be  liable  for  the  plaint- 
iff's costs  in  modification  of  the  former 
decree. 

On  appeal  the  Judge,  Mr.  VV.  Tucker, 
reversed  this  decision.  He  observes  that 
although  no  appeal  lies  from  an  order  ad- 
mitting a  review  of  judgment,*  yet  when 
the  case  has  been  decided  in  review,  any 
irregularities  in  admitting  the  review  may 
be  urged  (Section  363,  Act  Vlll.  of  1859). 
The  Judge  then  says :  *  In  this  case  the  appli- 
*'  cation  for  review  was  made  fifteen  months 
''  after  the  decree,  and  the  applicant's  state- 
"  ment  that  she  was  not  aware  of  the  decree 
"  was  not  proved,  but  was  found  to  be  false 
"  by  copy  of  a  petition  presented  by  the 
"  applicant  in  another  Court.  The  acting 
''  Moonsiff,  Baboo  Thakoor  Dass,  had,  there- 
"  fore,  no  power  to  admit  a  review  of  the 
''judgment  of  his  predecessor,  Moulvie 
'*  Bootul  Tumkin.  The  order  Admitting 
'*  the  review  was,  therefore,  without  juris- 
*'  diction  and  cannot  stand." 
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The  judgment  of  the  first  Court  was 
reversed  wiih  costs. 

In  special  appeal  the  grounds  taken  are.— 

1st, — That  the  order  of  the  first  Court 
passed  under  Section  119,  Act  Vlll.of  ifc^9, 
was  final. 

2/1^.— That  Section  363,  Act  Vlll.  of 
1859,  is  not  applicable  to  this  case. 

^rd, — That  the  Judge  should  have  deter- 
mined whether  the  petition  alluded  to  was 
really  filed  by  the  special  appellant  or  with 
her  knowledge. 

^M. — That  there  was  no  appeal  against 
the  order,  and  the  reasons  assigned  by  the 
Judge  for  setting  it  aside  are  not  in  accord- 
ance with  the  provisions  of  Section  119; 
moreover,  the  order  appears  to  have  been 
passed  by  the  first  Court  upon  good  and 
sufficient  grounds. 

An  appeal  will  lie  against  an  order  setting 
asfde  an  ex-par ie  judgment  under  Section 
119,  if  the  order  has  been  made  without 
jurisdiction,  or  where  an  application  has  been 
admitted  after  the  prescribed  time. — Volume 
VI.,  Weekly  Reporter,  page  500. 

Section  363,  quoted  by  the  Judge,  does 
not,  in  our  opinion,  apply.  In  this  case  the 
Moonsiff  gave  excellent  reasons  for  admit- 
ting the  review.  He  found  that  the  special 
appellant,  whom  he  examined,  had  satisfac- 
torily proved  that  she  knew  nothing  of  the 
fact  of  a  suit  having  been  brought  against 
her,  until  the  opposite  party  took  out  ex- 
ecution. The  petition  alluded  to  by  the 
Judge,  the  Moonsiff  found  on  the  evidence 
of  the  special  appellant,  and  the  probabilities 
of  the  case  had  never  been  presented  by  her 
or  with  her  knowledge  or  sanction. 

It  appears  to  us  very  clear  that  the  suit 
was  brought  with  the  view  of  obtaining  a 
decree  to  the  effect  that  the  special  appellant 
had  relinquished  her  right  to  her  husband's 
estate,  which  is  of  considerable  value,  for  the 
paltry  consideration  of  a  few  maunds  of 
paddy.  She  was  made  a  pro-formd  defend- 
ant; and  although  the  decree  obtained  as 
against  her  did  not  declare  that  she  had 
made  any  such  relinquishment,  she  was  sad- 
dled with  the  costs  of  the  suit. 

This,  therefore,  was  a  judgment  passed 
ex  parte  against  a  defendant  who  had  not  ap- 
peared, and  Section  119  of  Act  VIII.  of  1859 
is  applicable.  The  Moonsiff  having  given 
reasons,  and,  iii  our  opinion,  good  reasons  for 


being  satisfied  that  the  special  appell^ 
proved  that  she  was  prevented  by  a 
cause  from  appearing  in  the  suit, 
application  being  within  30  days  afttr! 
cess  for   enforcing  the  judgment 
tempted  to  be  executed,   his    order 
Section  119  was  final.  • 

We  reverse  the  decision  of  the  Ju4 
remand  the  case  for  trial. 


Costs  to  follow  the  result. 


The  2ist  February  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A. 

yudges. 

Section  159,  Act  VIII.,  1859— Pi 

Case  No.  44  of  1870. 

Special  Appeal  from  a   decision   p* 
the   Judge   of  Tirhoot^   dated  th* 
September  1 86 g,  affirming  a   dei^  *^ 
the  Subordinate  Judge  of  thai 
dated  the  i^th  April  i86g. 

Ajoodhya  Doss  and  others  (Plaindi 

Appellants, 

versus 

Bibee  Misrun  (Defendant),  Respoi 

Baboos  Romesh  Chunder  Mitter  and 
Churn  Banerjee  for  Appellants. 

Mr,  R.  E,  Twidale  for  Responds 

Where  an  application  was  made  •*  a  very 
of  a  case  to  enforce  the  provisions  of  Section  i^i 
Code  of  Civil  Procedure  without  proffer  of  a»y 
that  the  witness  was  absconding,  or  keeping  01^ 
way  for  the  purpose  of  avoiding^  the  service  of  • 
mons,  the  Lower  Appellate  Court  was  held  to  h 
justified  in  not  postponing  the  case  to  secure 
tendance  of  the  witness,  although  material. 

Kemp,  7.— This  is  a  suit  against 
respondent,  Mussamut  Misran,  to 
a  sum  of  Rupees  2,998-5  annas,  piinci]. 
interest,  being  the  balance  alleged  to  be 
by  her  on  a  buhee  khatta  to  the  pW 
who  ^as  the  proprietor  of  a  banking 
in  Mozufferpore,  and  who  alleges  that  ] 
samut  Misrun  had  an  account  carroit 
his  bank,  and  that  the  son  of  the 
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lat  Misran   carried  on   transactions 

behalf  from  the  year  1270  10  Magh 

Fuslee.    Mussamut  Misrun  admitted 

with  the  plaintiff's  bank,  but  takes 

m  to  two  of  the  items  in  the  accounts 

plaintiff,  namely,  to  a  sum  of  Rupees 

and^o  another  of  Rupees  800.     Her 

km  was  that  her  son,  Moulvie  Wullee 

liad  received  these  sums  on  his  own 

IQt. 

the  first  instance,   the   Courts   below 

ibeplainiiffs  case. 

appeal  to  this     Court   on   the    18th 

iber  1868.  the  case  was  remanded*  by 

s  Kemp  and  Elphinstone  Jackson  to 

)wer 'Court.     We  then  observed  that 

not  follow  that,  even  if  the  defendant 

imut  MisTun's  son  was  acting  as  her 

■ft.  business,  and  was  in  the  habit  of 

small  sums  for  current  expenses, 

A  a  course  of  dealing  would  of  itself 

the  plaintiff,  a  banker,  to  advance 

that  is,  to  Moulvie  Wullee  Alum, 

large  sums  as  Rupees  3,000  on  one  oc- 

I,  and  Rupees  800  on  another,  on  bonds. 

robserved   also   that    the   very   circum- 

thai  these  sums  were  advanced  on 

lew  some  weight'  lo  the  presumption 

«y  were  advanced  on  the  son's  ac- 

bttt  that,  however  that  was,  it  ought 

proved  by  the  plaintiff  that  they  were 

d  on  account  of  the  mother ;  and  we 

^.      that  the  banker,  the  plaintiff,  should 

^led  upon  to  depose  to  the  circum- 

ander  which   these    two    sums    of 

vere  advanced,  for,  as  observed  by 

nwihcr's  statement  was  that  the  son 

^ttwn  these  sums  without  any  authority 

'^i  and  that  the  banker  who  had  been 

j^them,  being  unable  to  realize  them 

«e  son,  had,  in  collusion   with  him, 

them  to  the  mother's  account. 

"*niand,  the  Judge  found  on  the  whole 

•  evidence  that  these  sums  were  ad- 

tothe  son  of  Mussamut  Misrun  on 

account,  and  not  on  account  of  his 

n»ay  observe,  before    proceeding   to 

«ni,  that  the  plaintiff  dftd  very  short- 

wi  or   before    the    remand-order — it 

certain   which;    at    all   events,    he 

;^becn  examined,  and  could  not  be 

lined.    The    gomasbta,    however,    has 

'  examined.    The  order  of  remand  says 

*'*«»'  the  plaintiff  or  his  gomashta, 
"*^^Dody  acquainted  with  the  transac- 

^W  be  examined ;  and  so  far  the 

•  10  W.  R.,  p.  376. 


plaintiff  or  his  successor  have  acted  up  to 
the  order  of  remand  by  examining  the 
gomashta. 

The  grounds  taken  in  special  appeal  are, 
first,  that  the  Lower  Appellate  Court  has 
misconstrued  the  remand-order  in  holding 
that  it  lays  down  that  it  is  not  sufficient  to 
show  that  Wullee  Alum  was  his  oiother's 
general  manager,  and  that  this  fact  at  least 
establishes  a  primd-facie  case  for  the  special 
appellant;  second,  that  the  Lower  Appellate 
Court  has  misconstrued  the  evidence  of  the 
gomashta,  and  has  not  considered  whether 
his  evidence  and  the  khatta-book  do  not 
establish  the  plaintiff's  case  :  and  third  and 
lastly,  that,  as  the  order  of  remand  distinctly 
directed  the  Lower  Court  to  enforce  the  pro- 
duction  of  the  buhee  chittee  or  pass-book 
from  Wullee  Alum,  the  Lower  Court  was 
wrong  in  refusing  to  enforce  bis  attendance 
on  the  application  of  the  special  appellant, 
merely  because  the  application  was  not 
presented  at  the  time  of  the  first  hearing,  but 
after  the  remand  ;  and  that  the  Lower  Ap- 
pel  late  Court  was,  therefore,  wrong  in  pre- 
suming against  the  bona  fida  of  the  plaintiff's 
claim  from  the  non-attendance  of  Wullee 
Alum. 

On  the  first  point,  it  is  very  clear  that  the 
order  of  remand  has  been  properly  con- 
strued by  the  Lower  Appellate  Court.  We 
directed  the  Judge  most  distinctly  on  this 
pomi,  namely,  that  it  was  noi  outEiCieiu  i^^r 
the  plaintiff  lo  show  that  Wullee  Alum  was 
his  mother's  general  manager,  a  fact  which 
is  not  denied  by  his  mother ;  but  it  is  con- 
tended in  the  latter  part  of  the  first  ground 
of  special  appeal  that  the  fact  of  his  being 
his  mother's  general  manager  was  sufllicient, 
at  all  events,  to  establish  a  primd-Zacie  case 
for  the  special  appellant. 

Now,  it  is  admitted  that  no  general  power- 
of-atiorney  appointing  Wullee  Alum  as  his 
mother's  attorney  is  forthcoming,  though  it 
has  been  proved,  and  the  Judge  has  found  on 
the  evidence  of  respectable  people,  that  he 
was  her  general  attorney.  It  appears,  as 
remarked  in  the  judgment  of  Mr.  Justice 
Kemp  remanding  the  case,  that  this  lady, 
Mussamut  Misrun,  who  resides  at  Patna, 
and  Is  a  secluded  female,  had  estates  in 
Zillah  Mozufferpore,  and  that,  for  the  pur- 
pose of  securing  the  punctual  payment  of 
the  Government  revenue,  and  preventing  all 
chance  of  these  estates  being  sold  for  arrears, 
he  had  opened  an  account  currerfk  with  the 
plaintiff's  banking  firm,  and  her  son  was  her 
I  attorney    or    manager    for  the   purpose  of 
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seeing  that  these  sums  were  paid  through 
the  banking-house  into  the  Collector's  Court. 
But  it  is  said  that,  in  his  capacity  as  her 
attorney,  her  son  granted  leases  which  were 
subsequently  accepted  by  the  mother,  and 
that,  therefore,  he  was,  from  that  circumstance 
above  shown,  to  have  been  her  accredited  agent, 
and  that  he  had  the  power  to  raise  money 
on  bonds,  and  to  bind  her  by  his  contract. 
We  think  that  this  argument  is  wholly  un- 
tenable. It  might  be  that  he  had  the  power 
to  get  from  the  banking  house  certain  sums 
on  account  of  Government  revenue,  and  it  is 
also  clear  that  he  did  so,  and  that  his  mother 
has  not  objected  to  the  other  items  in  the 
account  which  were  expended  for  that  pur- 
pose ;  but,  as  already  observed  in  our  order 
of  remand,  the  fact  that  the  son  had  already 
overdrawn  the  account  of  his  mother  in  the 
payment  of  Government  revenue  ought  to 
have  made  the  banker  more  cautious  in  ad- 
vancing large  sums  of  money  to  the  son,  and 
charging  the  same  to  the  mother  without 
being  in  a  position  to  prove  that,  at  the  time 
he  made  these  advances  to  the  son,  he  knew, 
or  had  reason  to  know,  that  the  son  was 
receiving  this  money  on  account  of  the 
mother.  This  he  has  altogether  failed  to 
prove,  and  therefore  the  first  ground  of 
special  appeal  is  decided  against  him. 

The  second  ground,  namely,  the  mis-con- 
stroction  by  the  Lovyef  .Apgtf^ 
Jte — cvRtencC^  the  gomashta,  has  been 
shown  in  the  course  of  the  argument  to 
have  proceeded  from  a  mis-construction  of 
the  Lower  Appellate  Court's  judgment  on  the 
part  of  the  pleader  who  drew  the  grounds  of 
appeal,  and  this  point  was  not  pressed 
further  by  Baboo  Romesh  Chunder  Mitter, 
who  conducted  the  case  as  pleader  for  the 
special  appellant. 

On  the  last  point,  with  reference  to  the 
enforcement  of  the  attendance  of  Moulvie 
Wullee  Alum  with  the  buhee  chittee  or  pass- 
book, we  may  observe  that  this  Court,  in 
remanding  the  case,  did  lay  considerable 
stress,  and  very  properly  so,  on  the  attend- 
ance of  this  party  with  the  pass-book  in 
question.  It  appears  that,  on  the  13th  of 
April  1869,  after  the  remand,  the  special 
appellant  did  apply  to  the  Court  to  enforce 
the  attendance  of  Wullee  Alum.  It  .  was 
said  in  the  course  of  the  argument  that  this 
application  was  made  under  Section  159  of 
the  Code^of  Civil  Procedure. 

Now,  under  that  Section,  the  party  apply- 
ing to  enforce  its  provisions  must  prove  that 


the  evidence  of  such  witness  or  the 
tion  of  such  document  is  material, 
the   witness  or  rather  person  ab< 
keeps  out  of  the  way  for   the  purj 
avoiding  the  service  of  the  summons, 
that  the  attendance  of  this  witness 
terial  has  already  been  decided  ^^  thitj 
in  its  order  of  remand,  and  no  doabl 
tendance  was  material ;  but  we  find 
evidence  whatever  was  given  or 
to  be  given  in  proof  ot  the  fact  that 
Alum  was  absconding  or  keeping  oat 
way  for  the  purpose  of  avoiding  the 
of  the  summons,  a  simple  petttion  beii 
in  when  the  arguments  were  comme&< 
at  a  very  late  stage  of  the  case  wttboflt, 
fer  of  any  proof  that  Wullee  Alum 
scon  ding  or  keeping  out  of  the  way 
purpose  of  avoiding  the  service  of  the 
mons.     We,  therefore,  think  that,  01 
Section  quoted,  the  Lower  Appellate 
was  justified  in  not  postponing  the 
that  late  stage,  and  was  quite  right  iiij 
ceeding  to  trial. 

All  the  grounds  taken  in  special 
therefore  fail,  and  the  special  appeal 
be  dismissed  with  costs. 


T.^4e  3 1  St  February  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and 

Mitter,  Judges. 

Limitation—  Dispossession — Groimdi « 

dismissal. 

Case  No.  2355  of  1870. 

Special  Appeal  from  a  decision  passJl 
the  Judge  of  Rajshahjfe,  dated  Iht  n 
July  i8*jo,   reversing  a    decision  y 
Moomiff  of  that  District,  dated  tht  ij 
February  i8jo.  • 

Hurro  Chunder  Chowdhry  (one  of  the 

iffs).  Appellant, 

jfersus 

Gobind  Chunder  Moitroand  others  (1 
ants),  Respondents. 

Mr.  y.  S.  Rochfort  and  Baboo  iVW«/j 
Chunder  Sein  for  Appellant.      ' 

Baboo  Grija  Sunkur  Mojocmddr  w 
Respondents. 

A  plaintiff's  failure  to  prove  dis^odsesfion  M* 
ticular  date  mentioned  in  the  plaint  is  net  &  ' 
frround  for  the  dismisaal  fA  the  salt. 

^    b 
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tier,  J. — We    think    the    ground  on 
the  Sabordinate  judge  has  decided 
is  a  "tcty  narrow  one.    The  mere 
of  the  plaintiff  to  prove  that  he  was 
~  on  the  particular  date  mention- 
die  plaint  Is  not  of  itself  a  sufficient 
to  justify  the  dismissal  of  the  suit, 
pbintiif  can  prove  that  he  has  a  title 
^pertj  in  dispute,  and  that  that  title 
'  extiogoished  by  the  operation  of  the 
A  limitaiion,  he  would  be  entitled  to 
notwithstanding  his  failure  toestab- 
allegation  that  he  was  dispossessed 
date  referred  to  above. 

therefore,  reverse  the  decision  of  the 
.Appellate  Court,  and  remand  the  case 
Court  with  directions  to  try — 

-Whether  the  plaintiff,  or  the  per- 
whom    he    derived  bis  title,  had 
in  possession   of  the   land  in  dispute 
12  years  prior  to   the   institution  of 

iL 

^— Whether  the  plaintiff  has  a  title  to 
property,  and 

'.—Whether  the  defendants  are  en- 
to  a  verdict  on  the  ground  of  their 


costs  of  this  appeal  and  of  the  Lower 
Court   will    abide    the    ultimate 


The  2ist  February  187 1. 

Present  : 

IfHon'ble  H.  V.  Bayiey  and  Dwarkanath 
Mitter,  Judges, 

Appeal— DamAses-^Section  6,  Act  XI., 
tB6s-.Section?3,  Act  XXIII.,  x86x. 

Case  No.  1865  of  1870. 

»«/  Appeal  from  a  decision  passed  by  the 

rdinait  Judge  of  Rajshm^ye,  dated 

\m  28(h  June  tSjo,  reversing  a  decision 

/fc  Moonsiff  of  Seraj gunge,  dated  the 

^^  7uly  iS6g. 

Vol  XV. 


Brojo  Soondur  Bhadooree  (Plaintiff), 
Appellant, 

versus 

Eshan  Chunder  Roy  (Defendant), 
Respondent, 

Baboos  Sreenath  Banerjee  and  Nulleet  Chun- 
der San  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondent. 

A  suit  for  damages  not  exceeding  Rs.  500  on  account 
pardy  for  injury  to  reputation,  and  partly  for  loas  in 
business  and  professional  position,  comes  within  the  pror 
visions  of  Section  6,  Act  XI.  of  1865,  and  is  not  open  to 
special  appeal. 

Bayiey,  J, — We  think  that  no  special  ap- 
peal lies  in  this  case  undfer  the  provisions  of 
Section  33,  Act  XXIII.  of  186 1. 

We  have  carefully  read  the  plaint,  and  we 
find  that  the  plaintiff  there  not  only  pleaded 
injury  to  reputation,  but  also  consequent  loss 
in  business  and  in  professional  position,  he 
being  a  niooktear  in  the  Criminal  Court. 
The  case,  therefore,  not  exceeding  Rs.  500 
in  value,  comes  within  the  provisions  of  Sec- 
tion 6,  Act  XI.  of  1865. 

The  special  appeal  is  dismissed  with  costs. 


The  21st  February  1871. 

Present: 

The  Hon'ble  H.  V.  Bayiey  and  Dwarkanath 

Mitter,  Judges, 

Special  appeal— Stamps— Section  350,  Code  of 
CiTil  Procedure—  Hiffh  Court 


Case  No.  2082  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Rajshahye,  dated  the 
6th  August  t8jo,  reversing  a  decision  of  the 
Moonsiff  of  Nattore,  dated  the  tgth  May 
1870,  * 

Khan  Mahomed  Shaha  (Defendant), 
Appellant, 

versus 

Lall  Mahomed  and  another  (Plaintiffs), 
Respondents. 


tSt> 
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Baboo  NuUett  Ckundtr  Sein  for  Appellant.      Baho  Rajendro  Natk  Bott  for  A 
Bahoo  Ashooiosk  Dhur  for  Respondents.      ]  Snboo  T^ruck  A^fM  ^>f  for  R< 

Under  Section  350,  Act  VilL  of  1859,  it  is  not  for  the  j      A   inap  19  not  admtsMMe  as  «Ti<knce 
High  Court  to  interfere  when  the  decision  6T  the  Lower  \  stamped. 
Appellate  Court  on  tf«  tn^veMfoA  of  stamps  does  not 
affect  the  case  on  the  merits. 


Bayley^  /.— Wk  think  the  special  appeal 
must  be  dismissed  with  costs. 

The  first  objection  is  one  which  does  not 
affea  the  decision  on  the  merits.  It  appears 
thai  ibe  Arst  Cenrt  dismissed  the  plamtifi's 
case  tyn  the  gfonnd  that  the  faoondee  on 
which  he  based  his  suit  was  a  fabricatlop. 

The  Lower  Appellate  Omirt,  however,  ac- 
cepted the  hooadee  as  genuine. 

We  think  that,  under  the  provisions  of 
Section  350,  Act  VIII.  of  1859,  ^^^'^  ^^^ 
decision  of  the  Lower  Appellafte  Court  on  the 
quealinn  of  stamps  does  not  affect  the  case 
irti  the  nerits^  it  is  not  for  ns  to  interfere. 

The  second  plea  is  that,  the  hoondee  and 
the  receipt  of  money  not  being  duly  attested, 
the  plaintif!*s  suit  based  thereon  must  fall. 

Now,  the  Lower  Appellate  Court  has  found, 
as  a  faei,  that  the  special  appellam  did  re- 
ceive the  money.  We  see  no  such  error  in 
law  as  requires  our  interference  in  special 
appeal,  and  we,  therefore,  dismiss  the  special 
appeal  with  costs. 


Mttttr,  y. — We  see  no  reasotf  toil 
with  the  judgment  of  the   Tx>wer 
Both  the  Courts  below  have  foimd 
plaintiff  has  proved  his  po^psession  is 
his  title.    As  this  is  a  finding  of  fact/ 
nbt  disturb  St  in  special  appeal. 

With  reference  to  the  map  wl 
produced  by  the  defendant,  we 
concur  with  the  Lower  Appellate 
in  thinking  that  the  defendant  was 
petent  to  produce  fresh  evidence 
late  stage  of  the  proceedings.  M< 
the  document  was  not  admissible  as 
inasmuch  as  it  was  not  stamped  as  itt 
have  been. 

The  special  appeal  is  dismibsed  ^vi) 


The  3 1  St  February  1871. 

Present : 

The  HoliH)le  H.  V.  Bayley  and  Dwarkanath 

W^iitx.  Judges, 

Maps— Evidence^Stamps. 

Case  No.  2111  of  1870. 

S^ictal  Appeal  from  a  decision  passed  by  the 
Judge  of  Dinagepore^  dated  the  i8th  July 
iSjOt  a  firming  a  decision  of  the  Moonsiff  of 
Maldah,  dated  the  12th  March  i8yo, 

Kanuck  Monee  Doseee  (one  of  the  Defend- 
ants), Appellant, 

^  versus 

Gopee  Mundul  and  others  (Plaintiffs), 
Respondents, 


I 


The  22nd  February  1871. 

Present  : 

T«ie  Hon'Me  F.  B.  Kemp  and  F.  A«i 

Judges. 

Putnees — Kists  —  Sale  for  arrears  — 
Sectioo8,  Regrulation  VIII.,  xSz^Sf 
peal—  Pleadinsfs. 

Case  No,  405  of  187c. 

Regular  Appeal  from  a  decision 
the    Officiating    Deputy   Qmmii 
Meiunbifoom^  dated  ike  20tA  Jme  d 

Darimba  Debia  (Defenclant),  Appeili 

Venus 

Nil  Monee  Singh  Deo  (Wainiiff). 
Respondent, 

Baboos  Mm,  Ckunikr  Banerjn  and 
dronath  MUter  for  Appellant 

Mr.  R,  T.  Allan  and  Baboo  BhfW^^ 
Churn  Dutt  for  Rtt^Onftnt 

'  b 
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We,  therefore,  think  that  these  proceed- 
ings were  proceedings  to  enforce  the  decree, 
or  to  keep  it  alive  within  the  meaning  of 
Section  20,  Aa  XIV.  of  1859. 

We  reverse  the  decision  of  the  Lower 
Court,  and  decree  this  appeal  with  costs. 


The  2 and  February  187 1. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Onus  probandi--Procediire. 

Cases  Nos.  1915  to  1918  of  1S70. 

Special  Appeals  from  a  decision  passed  by  the 
Subordinate  Judge  of  Midnapore^  dated 
the  lyth  June  iSjOy  reversing  a  deci- 
sion of  the  Moonsiff  of  Tumlook^  dated  the 
26th  September  1869. 

Sreemuttee  Dossee  (Plaintiff),  Appellant, 

versus 

Ram  Nidhee  Koondoo  (Defendant), 
Respondent. 

The  Advocate- General  and  Baboos  Ashootosh 
Dhur  and  Ram  Chunder  Mitter  for  Ap- 
pellant. 

Baboos  Romesh  Chunder  Mitter,  Kalee  Mo- 
hun  Doss^  and  Huree  Mohun  Chuckerbutty 
ior  Respondent. 

In  \  suit  in  which  plaintiff  claimed  4  plots  of  land  as 
helongingto  his  putnee,  and  defendant  alleged  that  they 
formed  part  ol  the  resumed  land  of  a  jote  for  which  be 
had  obtained  a  decree  in  a  resumption-suit,  and  of 
which  he  had  ever  since  been  in  possession,  the  parties 
went  to  trial  on  the  issue  whether  the  land  was  m41  as 
beyond  the  limits  of  the  decree,  or  lakheraj  as  included 
m  the  chitfcahs  according  to  which  possession  was  given 
to  the  defendant  in  execution.     On  a  consideration  of 
what  the  latter  had  received  under  the  decree,  the  first 
Court  held  that  he  was  not  entitled  to  retain  the  dis- 
puted land.    The  Appellate  Court  did  not  look  beyond 
^  plaintiff's  chittahs. 


Hbld  that  the  circumstances  justiiied  the  first  Court 
in  deviating  somewhat  from  the  usual  rule  of  law  as 
regards  the  onus  probandif  and  that  the  course  taken 
by  it  was  most  consonant  with  justice. 

Glover,  y. — The  plaintiff  in  these  suits 
claimed  four  separate  plots  of  land,  as  be- 
longing to  his  putnee  estates  Doobachuttee 
and  Boistub  Chuck.  The  defendant  alleged 
that  they  formed  part  of  the  resumed  land 
of  Khyra  jole  in  mehal  Gojae,  for  which  he 
(defendant)  obtained  a  decree  in  1865,  and 
of  which  he  has  ever  since  been  in  posses- 
sion. 

It  appears  that,  in  1868,  the  plaintiff  sued 
the  occupants  of  the  land  in  question  under 
Ad  X.  of  1859,  but  lost  his  case  in  conse- 
quence of  the  intervention  under  Section  jj 
of  the  defendant;  and  it  is  to  get  rid  of 
the  effect  of  that  decision,  and  to  establish 
his  title,  that  the  present  suits  are  brought. 

The  first  Court  found  that  the  lands  ^ere 
not  the  same  as  those  given  to  the  defend- 
ant by  the  resumption-suit,  and  that  the 
plaintiff  had  proved  his  title  to  them.  But 
the  Subordinate  Judge,  on  appeal,  went  on 
the  general  ground  that  the  plaintiff  had 
not  been  able  to  prove  that  the  plots  apper- 
tained to  Doobachuttee ;  that  the  onus  was 
upon  him ;  and  that  he  had  failed  to  sup- 
port it. 

The  objection  taken  in  special  appeal  is 
that  the  Subordinate  judge  has  taken  an 
entirely  wrong  view  of  the  case ;  that  he  has 
paid  no  attention  to  the  evidence  on  which 
the  Moonsiff  founded  his  decision,  but  has 
decided  the  appeal  on  an  issue  which  was 
not  raised  in  the  Court  below. 

We  think  that  this  case  has  not  been 
properly  considered  by  the  Subordinate 
Judge.  As  a  general  rule,  no  doubt,  a  plaint- 
iff coming  into  Court  to  prove  his  title 
would  have  the  onus  distinctly  upon  him- 
self, and  it  would  be  for  him  to  prove  his 
case.  But  there  were  circumstances  in  this 
case  which  necessarily  altered  somewhat  the 
usual  rule  of  law,  and  made  the  course 
taken  by  the  Moonsiff  the  one  most  conso- 
nant with  justice.  It  appears  that,  when 
the  defendant  got  his  decree  for  resumption, 
and  got  possession  of  the  lands  awarded  on 
the  25th  of  September  1865,  he  gave  a 
receipt  specifying  that  he  had  received  pos- 
session as  per  chittahs,  which  give  the  area 
and  boundaries  of  the  lands  covered  by  the 
decree,  so.  that  liuie  could  be  no  difficulty 
whatever  in  finding  out  by  a  lo<&l  inquiry 
whether  the  land  now  aued  for  did  or  did 
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is  on  that  account,  and  also  because  slve 
is  not,  under  the  Regulation  above  quoted,  \ 
liable  for  the  kist  of  Kartick  at  all,  entitled  to 
a  decree  in  her  favor. 

If  we  were  to  hold  olherwisc,  it  is  clear 
that  the  ryots  of  this  mehal  would  have  to 
pay  twice  over,  that  is  to  say.  that  they 
woitM  have  lo  pay  thu  two  kist^  of  Asein 
and  Kartiuk  to  the  defendant  if  the  zemin- 
dar's contention  be  correct ;  and  they  would 
also  have  to  pay  the  same  kists  to  the  new 
putneedars  according  to  the  "  bundobust "  ^ 
of  the  zemindar,  and  therefort  they  wonld 
have  to  pay  twice  over. 

With  reference  to  the  one  day  of  the  | 
kist  of  Aghran,  it  is  unnecessary,  as  the  ' 
kists  of  Asein  and  Kartick  have  been  found  ' 
to  be  not  due,  to  express  any  opinion  on  this 
point ;  but  we  may  say  that  it  is  not  an  arrear 
which  would  be  due  by  the  defendant, 
according  to  the  terms  of  her  kisibundee  and 
of  Section  zo.  Act  X.  of  1859. 

We,  therefore,  reverse  the  decision  of  the 
Lower  Court,  and  decree  this  appeal  with 
costs  of  all  the  Courts  and  inieresi,  in  favor 
of  the  defendant,  appeltani. 


The  iind  Febniary  1871. 


The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover. 
fudges. 


Case  No.  387  of  1870, 

MiKellantous  Appeal  from  an  ordtr  pnsseif 
by  /he  Aidiiional  yttdge  of  Hoogkly, 
dated  Ike  jo/i  July  iSjo,  aprming  an 
order  9/  the  Sithordinale  Judge  of  thai 
District,  dated  the  15th  January  iSyo. 

Rajethuree  Debia  and  others  (Decree- 
holders),  Appellants, 


Ra)  Coomaree  Dossee  and  others  (JudgmerK- 
MMin);RtipnidmU. 


iTK«.  RuUngs.  [Va 

Buhoo  Anund  Chunder  Ghttss 
Appellants. 

•"  Umbika  Churn  Bost  for  I 


bv  1I.C  appliMDl,  for  I 
,i;-,-ref,  satisfies  the  (cri  .      .    .  _._, 

.-o,  A.:t  \[V.  of  1S59,  was  held  In  apidy  U 
N^irir  jriiTciniluctinBasaIr  and  remitting  It 
Xh-i  Culli-ctor,  and  to  the  act  of  the  dcocc 
|ilyin<>  lur  and  drawing  aut  apoition  of  H 

h\mp,  7.— \Vb  think  that  in  thi 
deLJsionof  the  Lower  Court  must  b 
The  s.ile  in  execution  of  llie  det 
hy  the  plaintiff  took  place  on  I 
September  i86'>.     This  sale  was  t 
by  the  \azir  in  the  mofussil,  and  j 
from  the  Nazir's  report,  dated  tbe3 
(Ictober  1 866,  which  is  on  the  file,  i 
we  have  perusCd,  that  after  cenaii 
tions  made  by  the  Nazir  for  the  eiq 
conducting  the  salt 
espeiises,    he   remitted  on   that   dale  \ 
Collector  the  balance  of  the  sale-pn 
Now.  il  is  admitted  that  the  decr« 
took  out  the  proceeds  on  the  (ih  a 
October  1866,  and  the  present  applic 
e\cciile  the  decree  is  made  on  the  J 
ricioher  1869.      There  is,  as  shown  t 
conllict  of  decisions  as  to  whether  t 
taking  out  of  sale-proceeds  is  a  p 
to  enforce  a  judgment,  decree,  ot 
to  keep  the  same  in  force  within  th 
of  Section  to.  Act  XIV.  of  1859  ; 
is  a  decision  (which  has  been  pointed  ] 
us  in  the    course   of  the    argutnentJif 
Privy  Council  to  be  found  in  Voloi 
Hengal    Law    Reports,    in 
Maharajah    of    Eurdwan 
Sitigli    Baboo  and  others,"   in    whid 
Lordships,  referring  to  a  case  decided^ 
Court,  approve  of  llie  rule  laid  dowib* 
decision — the  rule    being  that  all  i 
by  the  Conrl  or  by  an  oOic'er  of  the  ( 
or  honifide  by  the  applic 
a  decree  ot  keeping  it  in  force  would  J 
the  term  ■■some  proceeding"  in 
Section.     Now,  here  we  have  the 
officer  of  the  Court  who  conducted  i, 
and  who,  by  his  n^purt  of  the  ind  of  C 
iS6''i.  remitted  the  sale-proceeds 
10  ihi?  Colli^ctor  :  and  we  have  Ibc  I 
holder  within  reasonable  lime  apptjH 
and    actualiy   drawing  out    on   the  1 
<')ctober,  a  portion,  and  on  the  6tfa  c 
another  portion,  of  the  sale-p 
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fe,  therefore,  think  'that  these  proceed- 
were  proceedings  to  enforce  the  decree, 
keep  it  alive  within  the  meaning  of 
20,AaXIV.  of  1859. 

leverse  the    decision  of  the   Lower 
and  decree  this  appeal  with  costs. 


Thestnd  February  187 1. 

Present: 

I'bJc  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Ooitt  probandi— Proctdure. 

!S  Nos.  1915  to  1918  of  1870. 

Appeals /rom  a  decision  passed  by  the 

wdinate  Judge  of  Midnapore,  dated 

tph  June    i8*j0y    reversing  a   deci- 

rfthe  Moonsiff  of  Tumlooky  dated  the 

September  i86g, 

luttee  Dossee  (Plaintiff),  Appellant, 

versus 

Nidhee  Koondoo  (Defendant), 
Respondent. 

weate-General  and  Baboos  Ashootosh 
tr  and  Ram  Chunder  Mitter  for  Ap- 
Jt. 

Romesh  Chunder  Mitter,  Kalee  Mo- 
^JhUfZnA  ffuree  Mohun  Chuckerbutty 
Ibspondent. 

in  which  pUintsff  claimed  4  plots  of  land  as 

ftohis  potnee,  and  defendant  alleged  that  they 

^ittit  of  the  resumed  land  of  a  jote  for  which  be 

a  decree  in  a  resumpttoa-suit,  and  of 

rie  M  ever  since  been  in  possession,  the  parties 

I  to  trial  00  the  issue  whether  the  land  was  mAl  as 

1^  Emits  of  the  decree,  or  lakheraj  as  included 

tckittihs  according  to  which  possession  was  given 

f^cadaat  in  execution.     On  a  consideration  of 

'^btttcr  bad  received  under  the  decree,  the  Brst 

tbrid  tbtt  he  was  not  entitled  to  retain  the  dis-, 

had.  The  Appellate  Court  did  not  look  beyond 

**»6rscbittahs. 


Held  that  the  circumstances  justiBed  the  first  Court 
in  deviating  somewhat  from  the  usual  rule  of  law  as 
regards  the  onus  probandi,  and  that  the  course  taken 
by  it  was  most  consonant  with  justice. 

Glover,  J. — The  plaintiff  in  these  suits 
claimed  four  separate  plots  of  land,  as  be- 
longing to  his  putnee  estates  Doobachuttee 
and  Boistub  Chuck.  The  defendant  alleged 
that  they  formed  part  of  the  resumed  land 
of  Kbyra  jote  in  mehal  Gojae,  for  which  he 
(defendant)  obtained  a  decree  in  1865,  and 
of  which  he  has  ever  since  been  in  posses- 
sion. 

It  appears  that,  in  1868,  the  plaintiff  sued 
the  occupants  of  the  land  iii  question  under 
A^  X.  of  1859,  but  lost  his  case  in  conse- 
quence of  the  intervention  under  Section  'j'j 
of  the  defendant;  and  it  is  to  get  rid  of 
the  effect  of  that  decision,  and  to  establish 
his  title,  that  the  present  suits  are  brought. 

The  first  Court  found  that  the  lands  yrere 
not  the  same  as  those  given  to  the  defend- 
ant by  the  resumption-suit,  and  that  the 
plaintiff  had  proved  his  title  to  them.  But 
the  Subordinate  Judge,  on  appeal,  went  on 
the  general  ground  that  the  plaintiff  had 
not  been  able  to  prove  that  the  plots  apper- 
tained to  Doobachuttee ;  that  the  onus  was 
upon  him ;  and  that  he  had  failed  to  sup- 
port it. 

The  objection  tal^en  in  special  appeal  is 
that  the  Subordinate  judge  has  taken  an 
entirely  wrong  view  of  the  case ;  that  he  has 
paid  no  attention  to  the  evidence  on  which 
the  Moonsiff  founded  his  decision,  but  has 
decided  the  appeal  on  an  issue  which  was 
not  raised  in  the  Court  below. 

We  think  that  this  case  has  not  been 
properly  considered  by  the  Subordinate 
Judge.  As  a  general  rule,  no  doubt,  a  plaint- 
iff coming  into  Court  to  prove  his  title 
would  have  the  onus  distinctly  upon  him- 
self, and  it  would  be  for  him  to  prove  his 
case.  But  there  were  circumstances  in  this 
case  which  necessarily  altered  somewhat  the 
usual  rule  of  law,  and  made  the  course 
taken  by  the  Moonsiff  the  one  most  conso- 
nant with  justice.  It  appears  that,  when 
ihe  defendant  got  his  decree  for  resumption, 
and  got  possession  of  the  lands  awarded  on 
the  25th  of  September  1865,  he  gave  a  • 
receipt  specifying  that  he  had  received  pos- 
session as  per  chittahs,  which  give  the  area 
and  boundaries  of  the  lands  covered  by  the 
decree,  so  that  iluie  could  be  no  difficulty 
whatever  in  finding  out  by  a  lo(&i  inquiry 
whether  the  Jand  now  sued  for  did  or  did 
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not  cone  within  the  ares  of  thsl  obtained 
by  the  defcBdaDl  in  tiie  resumptioD-suit. 
When  the  rent-suits  were  brought  by  the 
plaintiff,  the  Collector  made  a  local  inquiry 
(with  a  view  to  intervening  on  the  part  of 
Government),  the  result  of  which  was  that 
the  lands  on  which  rent  was  demanded  were 
found  not  to  be  the  defendant's  resumed 
lands.  Noihing  came  oE  this  inquiry,  and 
il  may  be  said  that  the  report  of  the  Ameen 
would  not  be  evidence  against  the  defendant 
in  this  case;  but  if  ibis  be  put  aside,  there 
still  remains  a  considetable  body  of  the  very 
bmt  possible  evidence  to  show  what  the  de- 
fendant received,  and  on  a  consideration  of 
which  the  Moon  si  ff  held  that  he  was  rrat 
entitled  to  retain  the  disputed  land. 

It  appears  to  us  that,  as  the  issue  was 
framed  and  decided  by  the  first  Couil,  it 
was  not  competent  to  the  Subordinate  Judge 
to  aaake  an  entirely  new  case  between  the 
parties,  and  to  call  upon  the  plaintiff  to 
prove  his  own  case  without  reference  lo  the 
•widenee,  which,  from  the  nature  of  the  de- 
fence, was  brought  [vominently  forward  at 
the  commencement  ol  the  suit.  There  was 
no  objection  taken  in  the  appeal  to  the 
Subordinate  Jndge,  as  to  the  way  tn  which 
tbejMoonsiS  had  drawn  the  issues;  and  we 
think,  therefore,  that  the  Appellate  Court 
should  have  heard  and  decided  the  case  upon 
the  whole  of  the  recorded  evidence,  as  the 
MoonsiS  did,  and  not  have  thrown  out  the 
plaiatiS's  case  without  looking  to  the  facts 
on  which  the  judgment  of  the  first  Court 
bad  mainly  depended. 

We  may  also  observe  that,  on  turning  to 
the  written  statement  of  the  defendants,  we 
find  that  they  rested  their  defence  mainly 
upon  the  plea  that  the  disputed  lands  were 
included  within  the  lands  for  which  they  got 
a  decree,  and  of  which  they  got  possession 
in  execution  of  that  decree.  The  defend- 
ants say  :  "  The  disputed  land  is  not  beyond 
the  decree,  and  that  ihey  are  in  possession 
in  execution  of  that  decree."  So. that  the 
parties  went  to  trial  on  the  issue  ivhelher 
the  land  was  msLI  as  beyond  the  limits  of 
the  decree,  or  lakheraj  as  iiKluded  in  the 
chittahs  according  to  which  possession  was 
given  to  the  defendant  in  execution  of  the 
decree. 

And  tlie  course  taken  by  the  SubordiBaie 
Judge  is  the  mora  to  be  regretted,  as  the 
dispute  could,  to  alt  appearance,  have  been 
moat  satiWactortly  disposed  of  by  using  the 
I   the  record.     The  plaintiff  is 


[he  admitted  e^t-ner   of   Doobac 
Boistob  Chuck,  and  the  defence  i>  i 
pariicular  land  in  quesrion  was  inaded 
to  the  defendant  in  execution  ni.  his 

■decree.  Nothing  could  be  easiq 
to  prove  this  by  a  comparison  of  tbe  j| 
and  chittahs,  which  were  made  j*t  lli" 
of  execution,  with  the  disputed  land. 
is  no  doubt  whatever  as  lo  what  ibc  I 
ant  ivas  entitled  to  jjei  under  \\n  i 
tioii-dccree;  and  if  the  land  now  clai^ 
nul  included  in  the  schedule  of  tbat  Q 
and  in  the  receipt  of  ilie  I5ih  nf 
iHn5.  it  clearly  <»nnot  belong  to  ll 
aiii.  It  \s  contended  that,  however  t 
be.  the  plaintiff  cannot  take  posse 
any  surplus  without  esiablishing  bit 
liilt,  and  that  the  failure  of  ttie  i"  " 
to  prove  that  the  disputed  plo;s  wei 
ed  in  the  decree  will  not  give  the  | 
a  title:  but  there  is  no  question  in 
of  any  third  party's  ri(thl,  and 
which  was  setilert  and  tried  was 
the  land  belonged  to  the  phiniiff's 
or  wtiether  it  formed  [lait  oi  ihe  tand  i 
lo  the  defendant  by  the  decree  of  >S^J 

Tlie  Mooiisiff,  after  considering  ihcfl 
of  the  evidence  adduced  on  either  siff 
that  the  land  was  not  inchidetl  in  t 
and  ti^at  the  plaintiff  had  esiabHsi 
title.  The  Suhordmate  Judjje 
beyond  the  plainiiR's  chittahs. 
to  have  ignored  entirely  the  Isrfte  i 
of  documentary  evidence 
Moonsiff  came  to  his  decision,  and  1 
dismissed  the  plaintiff's  sail  bccatne-^ 
believed  bis  chittahs.  We  do  not  tbi 
this  was  the  right  way  to  dispose  of  the  1 
The  "Moonsiff  had  gone  into  the 
on  both  sides,  and  the  Appellate  Cowt  4 
have  done  the  same.  The  peculii 
stances  of  this  case  called  in  a  mor«  C 
manner  for  such  a  ireatmeei  Of  I 
inasmuch  as  an  examination  of  all  I 
corded  evidence  would  have  shown  im 
alily  wlieiher  or  not  the  defendant  h 
just  claim  to  the  land,  and  that  wovU 
ilie  circumstances,  have  given  the  [ 
possible  corroboration  to  the  pUuuxFfll 

We  think  that  this  case, 
other  three  cognate  ones,  must  l>e  r 
Co  tfic  Subordinate  Judge,  in  ordei 
may  i^ke  the  wirole  ot  the  recorded  « 
into  consideraiion.  and  pass  a  fresh  d 
in  accordance  therewith.     CoMs  vnli-k 
ilie  result. 
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Tkc  ijrd  February  1871. 
Present : 

Bon'ble   J.    F.    Norman,    Oficiaiing 
Jmiice,  and  the  Hon'bl^  G.  Loch, 

9B«tie»-^WflMf atvml  of  aec«rit|t. 

CtseNo.  167  of  1870. 

Appeal  from  a  decision  passed  by 
ktcerder    of   Moulmeitty    dated    the 

Chit  Poe  (PlaintifiF),  Appellant, 

versus 

t  Chang  and  another  (Defendants), 
Respondents, 

Mr,  C,  Fiffard  for  Appellant. 

^.  7-  ^*  S-  Money  for  Respondents. 

»a  safety,  without  Ukinif  preauitkMis  to  see  to 

T  application,  permits  the  party  for  whom  he  is 

iKtMssesaSon  of  monkey  miithy  by  an  arran^- 

that  party  and  Ifat  €o-sw*ti6s»  had  hrai 

fats  (the  surety's)  hands  for  the  purpose  of 

*ig  the   co-sureties,    he   loses    his   remedy 

co-sureties  to  the  extent   of  the  security 

I  to  be  withdrawn. 

money  is  permitted  to  remain  in  the  hands 

siaftiderto  its  bein|r  appKed  to  the  purpose 

JiMch  the^  became  saretiest  it  is  the  duty  «f 

betveeo  himself  and  co-sureties  to  see  that 

is  not  misapplied. 

urn,  €.  y. — Tms  is  a  suit  which  was 
m  the  Court  of  the   Recorder  of 
I.  hy  one  Woon  Chk  Poe  agamst 
Wee  Chang  and  Ahyan  Shoke, 
contnbtition  in  respect  of  money 
^  ihe  plaintiff,   as   surely  for   one 
^  fee,  irom   the  defendants,  his  co- 
By  a  bond,  dated    the   aist   of 
1865,  the  pJaiiuiff  and  defeodaaifi 
tbtmselves  to  be  answerable  for,  and 
good,  any  sums  realised  by  Awkin 
^  for  which  he  might  fail  to  account 
to  the  order  of  Court  granting  to 
certificate  under  the  provisions  of 
^VIL  of  i860,  empowering  him  to 
u«  debu  due  to  the  estate  of  one 


'« estate  seems  to  have  been  con- 
^  aad  a  large  number  of  bonds  and 


j  other  securities  came  to  the  hands  of  Awkin 
Fee,  who  proceeded  to  collect  in  the  assets 
of  the  esute.  On  the  19th  of  January  1^70, 
the  Court  directed  Awkin  Fee  to  pay  into 
Court  the  sum  of  Rupees  14,804.  Awkin 
Fee  failed  to  pay,  was  committed  to  prison 
for  contetnpt.  and  on  the  21st  of  March 
1870  the  plaintiff  and  defendants,  as  the 
sureties  of  Awkin  Fee,  were  ordered  to  pay 
the  sutn  of  Rupees  14,804  into  Court. 

On  the  4th  of  May  the  plaintiff  paid  that 
sum  of  money,  and  immediately  afterwards 
brought  this  suit  against  his  co-sureties  for 
cootribation. 

The  defendants,  by  their  Counsel,  con- 
tended  that  the  plaintiff  Chit  Poe  had  re- 
ceived moneys  belongingto  the  estate  amount, 
ing  to  Rupees  9,325  and  12  annas.  No 
written  statement  appears  to  have  been  call- 
ed for,  but  upon  this  allegation  an  i^sue  was 
fixed,  which  was  as  follows  :— 

"  Has  the  plaintiff,  since  enterHig  into  the 
"  surety-bond,  received  or  retained  out  ol 
"  the  estate   of  the   late   Mewsoon   a  sum 

Z  o^"*^  }^  ^^^^  ^^^*^^  ^^  ^^^  P^'*^  "'^^^r  the 
"  Court's  order,  or  any  other,  and  what 
"sum?"  ^^ 

At  the  trial  the  Recorder  found  ttot  the 
dttendants  were  liable  each  for  one*44iifd 
xA  the  difference  between  R«f»eeB  14,804 
and  Rupees  9-3«5-»«  annas,  namely,  Rupees 
5,478-4  annas ;  and  he  made  a  decree  against 
«ach  of  the  defendants  for  Rupees  1,826-1 
anna  with  costs  in  proportion. 

From  that  decision  the  plaintiff  appeals 
this  Court,  and  he  contends  '*  that  the 
facts  of  the  case,  as  disclosed  upon  the 
evidence,  do  not  constitute  a  valid  defence 
in  law  or  in  equity  to  the  suit  of  the 
plaintiff  (appellant),  or  an  answer  to  the 
whole  or  any  part  of  the  claim  made  by 
the  plaimifiF  against  the  defendants,  his  co- 
sureties." 

The  facts  of  the  case,  as  we  tmderetand 
them,  appears  to  be  simple  enough  We 
think  there  is  very  little  real  dispute  or 
doubt  on  the  evidence  as  to  what  those  facts 
are. 

We  have  a  witness  who  speaks  to  a  con- 
versation between  the  parties  at  the  time 
when  the  bond  was  entered  into. 

A  person  of  the  name  of  Bormie^  says  he 
"  heard  a  conversation  between  Awkin  Fee 
•'  and  Chit  Poe  about  the  latter's  security 
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"  There  were  four  or  five  persons  present  at 
"  the  time  the  conversation  took  place. 
"  Chit  Poe  said  :  *  The  old  man  can  do 
"  *  nothing.  We  will  take  care  of  the  money, 
"  *  documents,  and  other  things/  We  were 
"  then  outside  the  Court.  The  parties  went 
"  inside  the  Court  after  that.  That  is  all  I 
"  know  about  the  matter." 

Another  witness,  Kayn,  takes  up  the  story 
at  this  point.  He  says  that  he  heard  the 
conversation  when  Awkin  Fee  asked  Wee 
Chang  and  Chit  Poe  to  be  his  securities. 
The  conversation  which  he  heard  took  place 
inside  the  Court :  it  was  in  Mr.  Macrae's 
Court  (Mr.  Macrae  is  the  Judge  of  the 
Small  Cause  Court).  The  witness  says  :  '*  1 
'*  was  present.  Ahyan  Shoke  said  there 
"  are  two  long  jackets  and  one  short  jacket. 
"  Let  the  long  jackets  be  securities.  Wee 
'*  Chang  and  Chit  Poe  said  :  *  There  are  do- 
"  *'cuments.  let  them  take  that.'  Chit  Poe 
**  and  Wee  Chang  said  to  Ahyan  Shoke : 
•*  *  Do  not  fear,  we  will  take  all  the  docu- 
"  *  ments.' " 

The  next  event  in  point  of  time  is  spoken 
to  by  Chysoo,  who  is  the  brother  of  Chit 
Poe  and  his  partner.  He  says  :  "  I  remem- 
*'  ber  when  the  parties  to  this  suit  became 
*'  security  to  the  Court  for  Awkin  Fee.  It 
"  was  not  long  ago  Awkin  Fee  gave  me 
"  some  documents  connected  with  Mewsoon's 
"  estate.  I  made  no  list  of  the  documents 
"  or  note  of  their  receipt.  I  know  Tomkin. 
**  I  cannot  read  English.  I  do  not  know 
**  what  the  contents  of  the  documents  were. 
**  I  merely  made  a  note  in  Chinese  of  the 
"  number  of  the  documents.  I  returned 
"  some  of  the  documents  to  Awkin  Fee.  I 
"  returned  all  of  them  to  him.  He  took 
**  them  one  or  two  at  a  time.  He  did  not 
"  say  what  he  wanted  the  documents  for. 
"  Sometimes  he  brought  the  documents 
"  back.  When  he  did  not  bring  back  the 
"  documents,  he  deposited  cash.  I  made 
"  a  note  when  Awkin  Fee  took  a  document, 
*•  and  brought  back  money.  Awkin  Fee 
**  gave  me  a  list  similar  to  No.  lo,  when  he 
"  gave  the  documents  over  to  Chit  Poe. 
"  That  list  Awkin  Fee  took  away  long  ago 
"  when  he  took  away  the  documents.  That 
"  was  about  9  or  10  months  ago." 

Now,  the  evidence  of  these  witnesses 
leaves  no  doubt  whatever  upon  our  minds, 
that  at  the  time  when  it  was  proposed  that 
the  several  parties  should  become  sureties 
for  Awkin  Fee,  it  was  arranged  that  Awkin 
Fee    should    deposit    the    bonds,    papers, 


and  other  documents  of  tide 
ing  to  Mewsoon's  estate  with  the 
Awkin  Fee  himself  says  in  speaki 
Mewsoon's  estate :  "  I  collected 
•'  money  due  to  the  estate.  •  ♦  *i 
"  it  to  Soobwa  (Soobwa  is  another 
"  Chysoo),  the  brother  and  pai*ner 
"  Poe."  *  *  ♦  I  deposited  Rupees 
"  or  Rupees  9,000  belonging  to  tki; 
**  of  Mewsoon  with  the  plaintiff  after 
"  the  certificate.  I  think  1  got  Rupees^ 
"  odd  from  Tomkin.  I  have  an 
"  the  same.  I  gave  the  amount 
"  Poe's  partner.  *  ♦  *  »  1  gavcj 
"  bonds  and  securities  to  Soobwa  ai 
*\  Chang  when  I  came  back  from  Ri 
''  I  had  no  chest  to  keep  them  in. 
"  No.  10  (which  is  a  list  of  secni 
"  posited  with  Wee  Chang)  to  Wee 
**  1  do  not  recollect  how  long  it  was, 
<' got  the  certificate.  I  think  15  dai 
"  month.  I  gave  some  documents  to. 
**  the  same  day  I  gave  the  oibe»  I 
"  Chang.  I  think  I  gave  them  the 
"  ments  10  or  15  days  after  I 
"  from  the  Court.  1  filed  my  ac( 
"  Court." 

Though  he  says  that  he  had  no  cl 
does  not  say  that  that  was  the  ream 
made  over  the  documents  to  Wee  '" 
Soobwa. 

Not  only  did  he  deposit  the  d( 
but,  as  stated  by  the  witness  Chyso(Vj 
he   took   away   any  documents  to 
money  due  upon  them,  he  brought  * 
money,  and  deposited  it  with  the 
Chit  Poe.    When  money  was 
Awkin  Fee  by  means  of  documents 
possession  of  Chit  Poe  or  Wee  Oa 
moneys  collected  were    evidently 
to  them  to  be  held  on  the  same 
those  on  which  the  documents  had 
deposited. 

A  considerable  sum  of  money, 
to  Rupees  9,325,  was  paid  by  Aw 
to  Chysoo  as  money  belonging  to  Mr 
estate.    The  items  appear  at  page  n 
printed  paper-book.     Of  these  items 
Fee  says  :  "  I  made  seven  payments  10' 
"  of  moneys  belonging  to  McwsoonV 
"  No.     1 1  contains  the    items."    He 
afterwards :  "  When  I  paid  the 
«  Chit  Poe,  I  did  not  tell  him  what*^ 
**  for.''     It  is  clear  that  this  last 
must  be  taken  with  a  considerable 
of  qualification.     In  the  first  P|*^  * 
of  Rupees  2,000  was  reaiiaed  *"  ^*"' 
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says;  "I  remember  giving  to  Awkin 

»  document  connected  with  Tomkin. 

[ht  me  money,  but  did  not  say  on 

account.     He    brought  me   Rupees 

1  gave  the  document  to  Awkin  Fee 

day  I  got  the  money." 

rio  d3i  think  any  reasonable  person 
ibt  that  that  money  was  the  produce 
1*5  bond.  Then  there  is  a  sum  of 
1,067,  which  was  the  proceeds  of  a 
given  by  Awkin  Fee  to  Chit  Poe. 
je  was  a  cheque  for  money  de- 
with  Wee  Chang,  drawn  by  Wee 
to  favor  of  Awkin  Fee,  and  forthwith 
by  Awkin  Fee  to  Chysoo.  Both 
iffls  consisted  of  moneys  belonging  to 
of  Mcwsoon. 

ive  no  doubt,  notwithstanding  the 
by  Awkin  Fee,  that  the  moneys 
Awkin  Fee  and  received  by  Chit 
I  moneys  handed  over  as  of  Mewsoon's 
representing  securities  which,  by  the 
lent  between  the  parties  when  they 
the  suretyship,  were  to  be  depo- 
Ib  Chit  Poe,  the  plaintiff,  by  way  of 
ity  to  him.  That  being  so,  we  have  to 
isurety  having  in  his  hands  money  for 
of  keeping  him  indemnified — 
une  of  that  money. 

as  to  two  sums,  one  of  Rupees  2,000 
other  of  Rupees  1,000,  it  is  quite 
they  were,  with  the  knowledge  of 
ff,  applied,  not  to  the  purposes  of 
of  Mewsoon,  but  to  the  private 
of  Awkin  Fee  in  connection  with 
Arrack  Farm  in  which  he  was  in- 
As  regards  the  rest,  the  position 
^miff  is  this.  He  had  moneys  be- 
to  the  estate  of  Mewsoon  in  his 
neys  which,  if  he  had  chosen  to  act 
lent  man,  and  taken  the  steps  which 
^OfKn  to  hrm  to  take  as  a  prudent  man, 
protection  of  his  own  interests  and 
co-sureties,  he  might  have  applied 
icen  applied  specifically  to  the  pur- 1 
the  estate.  He  might  have  refused 
with  the  money  except  for  the  pay- 
the  debts,  or  the  expenses  attending 
inistration  of  the  estate  of  Mewsoon ; 
there  was  surplus,  he  might  have  seen 
surplus  was  paid  to  the  persons 
toil. 

piaintifiF,  however,  permitted  Awkin 
ttiisappropriate  and  apply  to  his  own 
'  pttrpose  3,000  rupees  out  of  the 
<«  Mewsoon.    He  permitted  him  to 
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get  possession  of  other  sums  without  taking 
any  sort  of  precaution  to  see  that  they  were 
properly  applied.     He  thereby  lost  security 
which  was  in  his  hands,  and  which,  by  the 
arrangement  with  Awkin  Fee  and  the  co- 
sureties, was  placed  in  h^s  hands,  for  indem- 
nifying the   co-sureties.    According  to  the 
rule  which  governs  the  liabilities  of  sureties 
under  the  law  as  administered  in  England 
(see   2    White    and  Tudor,   page  907),  he 
would  lose  his  remedy  against  the  co-sureties 
to  the  extent  to  which   he  allowed    these 
securities  to  be  withdrawn  from  him.     The 
rule  is  one  founded  on  equity  and  good  sense. 
But  apart  from  the  general  rule  as  applied 
in  England,  upon  the  circumstances  of  this 
case,  on  the  facts  as  they  appear  on  the  evi- 
dence in  this  case,  we  think  that  the  mean- 
ing and  intention  of  the  parties  in  permitting 
the  tponey  to  remain  in  the  hands  of  the 
surety  was  that  the  money  should  be  applied 
by  the  surety  to  the  purposes  of  Mewsoon's 
estate ;  and  it  became  the  duty  of  each  surety 
with  whom  money  was  deposited,  as  between 
himself  and.  his  co-sureties,  to  see  that  the 
money  was  not  misapplied. 

The  result  of  that  conclusion  is  that,  as 
regards  the  Rupees  9,325  referred  to  above, 
the  plaintiff,  by  parting  with  it,  has  lost 
his  remedy  as  against  his  co-sureties.  • 

But  a  point  has  been  ingeniously  put  by 
the  plaintiff's  Counsel,  Mr.  Piffard,  on  the 
appeal  before  us,  that  plaintiff  has  a  similar 
complaint  against  the  defendant  Wee  Chang 
as  regards  the  money  which  had  been  de- 
posited with  him. 

Securities  were  deposited  with  "Wee  Chang. 
Wee  Chang  received  and  paid  over  various 
moneys,  the  accounts  of  which  appear  on 
the  record.  Of  the  moneys  collected  on 
account  of  the  estate  during  the  two  years 
preceding,  there  was  in  his  hands  in  October 
1868  a  balance  of  Rupees  4,397,  and  on  the 
3rd  of  October  1868  Awkin  Fee  appears  to 
have  written  a  letter  to  Wee  Chang,  of 
which  the  following  is  a  copy. 


({ 


Moulmeiuy  3rd  October  rf^68. 


(< 


To 


"  Wf.e  Chang, 


<» 


Moulmein. 


"  Gentleman, 

"  I  beg  to  call  upon  you  for  tfie  return 
"  to  me  of  the  moneys  I  deposited  with  you 
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at  different    times    during    the    last    two 
years  as  per  detail  at  foot. 

"  As  1  have  already  informed  you,  this 
money  is  immediately  and  most  urgently 
required  for  the  purposes  of  the  estate, 
to  counteract  the  proceedings  of  Mah 
May,  and  to  dispossess  her  of  the  greater 
portion  of  the  estate  of  the  lat^  Mewsoon  ; 
and  if  not  furnished  within  a  short  time, 
there  will,  in  all  probability,  be  a  heavy  and 
irretrievable  loss  which  must  fall  upon 
yourself,  as  you  are  my  security. 

"  The  balance  due  by  you  is  Rupees  4,397. 
I  cannot  do  more  than  again  warn  you, 
which  I  do  now,  of  the  consequences  of 
your  non-compliance  with  this  demand ;  and 
I  also  beg  to  give  you  notice  that,  if  within 
three  days  the  money  is  not  paid,  I  will 
be  compelled  to  ask  the  assistance  of  the 
Court  against  you,  and  perhaps  sue  ydu  for 
breach  of  trust. 

"By  complying  with  this  demand,  <S:c,, 
"  you  will  be  simply  protecting  yourself  from 
"that  heavy  loss,  which  the  contrary  line 
"of  conduct  (hitherto  pursued  by  you),  if 
"  continued  in,  will  most  certainly  bring  upon 
"  yourself. 

"  Your  immediate  and  particular  attention 
"  to  this,  and  the  favor  of  a  reply,  is  request- 
"ed. 

"  I  remain, 
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ing   on  a  litigation  and   conducliog^ 
business  connected  with  the  estate 
soon.     As  regards  Rupees  2,067, 
was   transferred   and   paid   to  Aw] 
and  taken  immediately  from  the 
Wee  Chang  to  the  house  ol  Chit 
other  surety,  where  it  was  to  reroaia^ 
have  no  doubt,  for  the  purpose  of  ki 
the  sureties  indemnified. 

Therefore,   as    regards    Wee   01 
seems  to  have  done  every  thing  that  %\ 
could  reasonably  do  to  see  that  the 
was  correctly  applied  for  the  prot< 
the  co-sureties,  and  for  the  purposes 
estate  to  which  it  should  properly  hai 
applied.     There  is  no  imputation 
upon  the  conduct  of  Wee  Chang. 

The  result  is  that  the  judgment 
Recorder  is  correct,  and  we  affirm  hisi 
with  costs. 


{( 


Gentleman, 


"  Your  obedient  servant, 

"  AwKiN  Fee."   " 

Rather  more  than  two  months  after  this, 
namely,  on  the  i6th  December  following,  a 
letter  was  addressed  to  Wee  Chang  by  Mr. 
De  Wet,  an  Advocate  at  Moulmein,  intimat- 
ing that,  if  immediate  payment  of  the  sum 
of  Rupees  4,397»  being  money  in  his  hand 
belonging  to  Awkin  Fee,  was  not  made,  legal 
proceedings  would  be  commenced  against 
him. 

The  result  of  these  letters  was  that  on  the 
22nd  of  December  the  whole  sum  of  Rupees 
4,397  was  paid  by  Wee  Chang,  and  it  is 
important  to  see  how  that  money  was  paid. 

Two  sums  of  Rupees  580  and  Rupees  1,700 
respectively  were  paid  to  Mr.  De  Wet  appa- 
rcnily— for  there  is  not  a  particle  of  evidence 
to  the  contrary,  and  the  letter  above  quoted 
would  show  this — for  the  purpose  of  carry- 


The  23rd  February  1871. 

Present : 

The  Hon*ble  L.  S.  Jackson  and  W. 

Judges. 

Execution — Attachment^Mjunt 

Case  No.  405  of  1870. 

Miscellaneous  Appeal  from  an  order 
hy  the  Subordinate  Judge  of  Saru%t. 
the  12th  September  i8jo. 

Monessur  Doss  (Plaintiff),  Appelld^ 

'  versus 

Beer  Protap  Sahee  (Defendant),  Riip<^ 

Mr.  R.  T,  Allan  for  AppeJlant. 

Baboo  Mohesh  Chunder  Chowdhry 
Respondent. 

An  ord«r  cannot  legally  be  made  for  the  pr 
attachment  and  sale  of  a  judgment- debtor's  n| 
maintenance  allowed  by  a  decree;  but  in  W"* 
instalment  of  such  maintenance  being  about  to  I 
due,  the  Court  may  make  an  order  for  the  no«-f*J 
of  such  instalment  by  the  party  chargeabkaiwl'*'^ 
receipt  by  the  judgment-debtor. 
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wduotty  J. — ^The  question  which  arises  in 
lease  is,  whether  a  creditor  holding  a  de- 
ri^inst  a  party  who  is  entitled  to  an 
puce  bf  way  of  maintenance  under  a 
of  Court,  can  proceed  against  such 
mce  as  a  fund  out  of  which  his  debt 
^besatis5ed. 

I  dear,  on  the  one  hand,  that  such  sums 
already  become  due  on  account  of 
ince  may  be  attached  and  applied  to 

Ifment  of  debts  by  order  of  Court.  It 
clear  upon  the  decided  cases  that  an 

to  attach  and  sell  prospectively  a  right 

'  tenance  could  not  be  sustained. 

>pears  to  me,  however,  that  there  is  a 

of  making  an  allowance  available,  in 

lily  with  the  Code  of  Procedure,  with- 

Ling  the  order  which  I  have  stated 

legally  be  made. 

execution-creditor's  difficulty  in  this 
is,  that  the  debtor  never  allows  the  sum 
^me  available,  that  is,  to  remain  due ; 
>y  receiving  it  promptly  from  the  Maha- 
on  whose  estate  the  maintenance  is  a 
defeats  the  judgment-creditor,  and 
tts   his    taking    the    sums    accruing 
It  seems  to  me,  under  these  circum- 
s.  thai  the  Court  may  properly  make  1 
ler,  in  view  of  any  instalment  of  allow- 
I about  to  become  due  under  the  decree, 
t'tbc  Maharajah   should   not  pay   such 
]to  the  judgment-debtor,  and  may  forbid 
Jgment-debtor  to  receive  such  sum,  so 
amount  may  either  be  paid  to  such 
as  the  Court  may  direct,  or  an  ar- 
icnt  be  made  under  Section  243  for 
ilection  or  administration,  if  necessary, 
amount  of  the  maintenance. 

course,  in  making  any  such  order,  the 

woald  have  to  be  guided  both  by  a 

-ration  of  the  reasons  for  which  the 

ice  was  accorded,  so  that  the  party 

to  it  may  not  be  deprived  altogether 

means  of  supporting  himself  and  his 

}^  aod  also  to  the  claims  of  other  cre- 


ibink,  therefore,   that  the  decision  of 

iSubordinate  Judge  must  be  set  aside,  and 

ie  shoald  be  directed  to  take  up  the 

it  navo^  and  pass  such  order  as  the  cir- 

"tanccs  may  render  desirable  with  advert- 

^  these  considerations.    Each  party 

pay  bis  own  costs. 


iindie,  7.^1  concur. 


The  23  rd  February  1871. 

Preseni : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Retention  of  a  deed  of  sale—Right  of  suit-« 
Joinder  of  causes. 

Case  No.  1877  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Chitlagong,  dated  the 
2nd  April  18 JO,  reversing  a  decision  of  the 
Moonsiff  of  Hoivla,  dated  the  i6th  Feb- 
ruary i8yo, 

Tripoora  Soonduree  (Plaintiff),  Appellant ^ 


versus 

Russick  Chunder  Kanoongoe  (Defendant), 

Respondent, 

Mr.  R,  T,  Allan  and  Baboo  Okhil  Chunder 
Sein  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Bania 
Churn  Banerjee  for  Respondent. 

Where  a  party  contracting  to  execute  a  bill  of  sale 
takes  an  advance  of  a  part  of  the  consideration- money, 
and  retains  in  his  own  possession  the  deed  which  he 
had  taken  away  for  registration,  the  other  party  is 
entitled  to  bring  a  suit  to  recover  the  deed,  or  to  compel 
the  defendant  to  execute  a  fresh  document. 

Held  (Mookerjee,  J M  dissentiente)  that  plaintiff  could 
not  sue  for  possession  in  the  same  suit. 

Mookerjee,  J. — In  this  case  the  plaintiff 
states  that  the  defendant  had  contracted  to 
sell  to  him  a  certain  piece  of  land  ;  that  the 
plaintiff  advanced  a  sum  of  99  rupees,  as 
part  of  the  consideration- money  which  was 
fixed  at  1 1 1  rupees,  and  he  promised  to  pay 
the  balance  of  the  consideration- money  after 
the  registration  of  the  bill  of  sale.  The  plaint- 
iff also  states  that  the  defendant  kept  the  ko- 
bala  with  him  for  the  purposes  of  registering 
the  same,  but  that  he  did  not  present  the 
deed,  as  he  agreed  to  do,  to  the  registry- 
office,  and  has  not  got  it  registered.  He, 
therefore,  sues  for  a  specific  performance  of 
I  the  contract  which  the  defendant  Rad  enter- 
.  ed  into  with  him. 
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The  defendant  denies  the  contract,  denies 
the  execution  of  the  kobala,  and  in  fact  de- 
nies ail  the  allegations  set  up  by  the  plaintiff 
in  his  plaint. 

The  Court  of  first  instance  held  that,  under 
the  Full  Bench  Ruling,  reported  in  page  51, 
10  Weekly  Reporter,  the  plaintiff  was  not 
entitled  to  possession ;  but  it  gave  a  decree  to 
the  plaintiff  for  specific  performance  of  the 
contract,  namely,  that  the  defendant  should 
execute  to  the  plaintiff  a  kobala,  as  he  con- 
tracted to  do.  On  appeal  by  the  defendant, 
the  Judge  dismissed  the  entire  claim  of  the 
plaintiff.  He  seems  to  consider  that  the  Full 
Bench  ruling  alluded  to  above  applies  en- 
tirely to  the  circumstances  of  the  case.  He 
says :  "  It  has  been  urged  by  respondent's 
"  pleader  that  the  circumstances  of  this  case 
**  are  peculiar ;  that  plaintiff  actually  obtain- 
'*  ed  a  kobala  or  deed  of  sale  from  defend- 
*' ant;  and  that  it  was  fetched  fraudulently 
**  from  her  relation  by  defendant,  when  the 
**  said  relation  was  endeavouring  to  have  it  re- 
"  gistered  at  the  registry,  office.  Under  such 
"  circumstances,  the  pleader  urges  that,  even 
"  if  the  Full  Bench  Ruling  bars  the  obtaining 
"  of  a  decree  for  possession  and  declaration  of 
**  right  on  specific  performance,  there  is  no 
**  reason  why  a  decree  should  not  issue  for  the 
"  restitution  of  the  document  fetched  from 
**her  with  a  view  to  a  renewed  attempt  at 
**  registration." 

The  Judge  goes  on  to  say  :  "  This  Court 
"  is  clear  that  there  was  no  such  relief 
"sought  by  the  plaintiff  in  the  Lower  Court, 
**and  that  the  asking  of  such  relief  was 
"never  contemplated  till  the  hearing  of  the 
"Full  Bench  Ruling  came  to  light  in  this 
"  Court."  He,  therefore,  thinks  that,  under 
the  enunciation  of  the  law  in  the  decision  of 
the  Full  Bench,  he  can  give  no  relief  to  the 
plaintiff. 

On  referring  to  the  plaint  in  this  case,  we 
find  that,  although  the  plaintiff  seeks  to  re- 
cover possession  of  the  land  which  the  de- 
fendant had  contracted  to  sell,  he  also  prays 
that  the  Court  will  be  pleased  to  order  a 
specific  performance  of  the  contract  by  re- 
quiring the  defendant  to  execute  a  bill  of 
sale.  He  does  not  sue  upon  the  unregister- 
ed document,  which  cannot  be  under  the  re- 
gistration law  adduced  in  evidence  before  a 
Court  of  Justice.  But  the  main  gist  of  his 
action  appears  to  be  that  the  defendant,  hav- 
ing contracted  to  execute  a  bill  of  sale  of 
this  prop^ty  to  him.  has  not  done  so,  namely, 
that  he  has  not  given  him  a  proper  bill  of 


sale,  as  he  had  promised  to  do.  I  do 
that  a  claim  like  this  falls  within  thej 
view  of  the  principle  laid  down  in 
Bench  Ruling.  I  consider  that,  alihc 
stated  in  this  case  that  the  defeoi 
executed  a  deed  of  sale,  what  the 
really  means  to  say  is  that,  the  defem 
having  delivered  that  deed  to  Mm, 
having  registered  it,  he  has  not  cs 
the  terms  of  the  contract  he  entered  li 
him.  He  is,  therefore,  I  think,  at  111 
prove  the  contract  which  was  or 
made  by  the  defendant  with  him, 
proof  of  that  contract,  I  think,  he  is 
to  a  relief.  If  we  consider  the  law 
otherwise,  and  say  that,  because  a  d( 
had  been  executed  by  the  defendant 
he  has  not,  however,  delivered  to  the] 
that  the  plaintiff,  from  the  mere  fact 
defendant  having  put  his  signature  toj 
cument,  cannot  say  that  the  defeni 
not  performed  his  part  of  the  conti 
would  be  opening  a  door  to  fraud  of 
and  assisting  a  party  guilty  of  fraad 
priving  an  innocent  man  of  his 
The  case  appears  to  me  to  be  a  cle 
It  is  a  case  of  non-fulfilment  of 
entered  into  by  the  defendant 
plaintiff;  and  I  am  of  opinion  that, 
Act  VIII.  of  1859,  the  plaintiff  ' 
entitled  to  ask  the  Court  to  compel 
fendant  to  fulfil  his  part  of  the  c( 
namely,  by  requiring  the  defendant 
him  a  proper  bill  of  sale.  The  mere 
tion  by  defendant  of  a  deed  which 
retained  in  his  possession  is  no  fulfil 
the  contract  that  he-  has  entered  in 
the  plaintiff. 

I   would,   therefore,   remand  the 
the  Court  of  second  instance,  in  order 
the    other    issue   in   this    case,  f/^v 
whether  there  was  a  contract  or  not, 
be  tried,  and  the  case  decided  accordi 
the    result   of  that  inquiry.    I  cannrt 
why,  in   such  a  case   as   this,  the  pl^ 
cannot  also  ask  for  possession  to  be 
to   him  along  with  the  kobala.    It 
be  denied  that,  after  obtaining  a  kobala 
the  defendant,  the  plaintiff  will  be  at  H 
to  sue  for  possession  of  the  land  covcfe( 
that   deed.     Looking  to  Section  8  d 
VIII.  of    1859,    I   cannot   understand 
then  plaintiff  cannot  ask  for  possession 
specific  performance  in  the  same  salt, 
why  it  should  be  necessary  for  bio  tfl 
stitute  a  separate  suit  for  possession. 

Costs  to  abide  the  final  result. 
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hdsMj  /.—I  also  think  that  this  case 

10  be  remanded.     The  suit  was  on 

^pounds.     One  was  to  recover  back  a 

I,  which  the  plaintiff  alleges  that 

fendant  took   away  from  him  for  a 

parpose,  but  which  he  now  falsely 

lost.    The  claim  is  either  to  recover 

:um^t,  or,  if  that  document  has  been 

the  defendant,  to  require  the  defend- 

exccute  a   similar  document.     The 

prayer  was   for   possession.     I  quite 

iriih  the  Lower  Court  in  thinking  that 

it  /or  possession  cannot  at  present  be 

i.    Bat  I  do  not  see  why  the  plaintiff 

not  recover    the    document.     This 

mt   is    most    valuable    to    him.     It 

his  possession,  but  it  was  taken  away 

defendant  for  a  certain  purpose.     It 

fto  me  quite  immaterial  whether  it  was 

^^away  for  registration  or  taken  away 

other    purpose.     The  defendant, 

taken  it  away  for  a  certain  specific 

f,  is  bound    to   restore  it,   and   the 

liff  is  entitled  to  bring  a  suit  to  recover 

Inder  these   circumstances,   I    would 

this  case  to  the  Lower  Appellate 

in  order  that  it  may  try  the  question 

the  defendant  did  take  away  the 

jm  or  not.     If,  on  inquiry,  it  is  found 

did  take  away  the  document,  it  will 

the  defendant  to  restore   it,   or,    if 

iry,  to  execute  a  fresh  document. 

argument  which  has  been  used  in 
J,  that  by  doing  so  the  Court  would 
Stig  a  document  in  evidence  which  is 
|cpstcred,  is  wholly  unsound.     The  do- 
ll itself  is  not  used  in  any  way  what- 


The  23  rd  February  1871. 

Present : 

|*onble  L.  S.  Jackson  and  VV.  Ainslie, 
Judges, 

Uaitation— Intermediate  temires. 
Case  No.  1892  of  1870. 

!w  Apptal  from   a  decision  passed  by 
Judge  of  Sarun,  dated  the  tst  June 
^    ?«>,  affirming  a  decision  of  the  Moonsiff 
■^^ma,  dated  the  20th  January  iSyo. 


Dhunookdharee  Singh  (Plaintiff),  Appellant, 

versus 

Gopee  Singh  (Defendant),  Respondent, 

Baboo  Tarucknath  Dutt  for  Appellant. 

Baboo  Khetternath  Bose  for  Respondent. 

The  purchaser  of  certain  land  claiming  to  receive  the 
rents  directly  from  the  ryots  sued  to  get  rid  of  an 
alleged  mokurruree  intermediate  tenure  of  1257.  It 
appeared  also  that  plaintiff  had  been  previously  in 
occupation  under  a  ticca  lease  extending  to  1263. 

Held  that,  before  defendant  could  successfully  plead 
limitation,  it  would  be  for  him  to  show  that  the  plaint- 
iff had  notice  of  his  claim  to  hold  under  a  mokurruree 
tenure. 

Jaclison,  J, — The  law  of  limitation  ap- 
pears to  have  been  erroneously  applied  to 
this  case. 

The  plaintiff  is  a  purchaser  from  the 
owner  of  the  land,  and  he  claimed  to  be 
entitled  to  receive  directly  the  rents  payable 
by  the  ryots;  and  for  that'  purpose  he 
sought  to  get  rid  of  an  alleged  mokurruree 
intermediate  tenure  set  up  by  the  defend- 
ant. 

The  date  of  the  mokurruree  so  set  up  was 
in  the  year  1257. 

The  Judge  finds  that  the  plaintiff  had  not 
shown  that  he  was  in  possession  of  the  land 
in  dispute  at  any  time  within  12  years  next 
before  the  commencement  of  the  suit. 

It  appears,  however,  that  the  plaintiff  had 
been  previously  in  occupation  of  this  an4 
some  other  land  under  a  ticca  lease,  of 
which  the  term  extended  down  to  1263, 
because  his  kubooleut  to  that  effect  was  put 
in  and  was  admitted  by  the  defendant  to  be 
genuine.  Now,  it  would  be  for  the  defend- 
ant, under  those  circumstances,  to  show  that 
the  plaintiff  had  notice  that  he  held  or  claim- 
ed to  hold  under  a  mokurruree  title  set  up, 
before  he  could  successfully  plead  limitation. 
The  Judge  will  find  the  observations  appli- 
cable to  this  subject  in  the  case  of  Rajah 
Saheb  Perladh  Sein,*  reported  in  1 2  Moore's 
Indian  Appeals,  page  330  of  the  judgment. 
It  is  not  contended  that  there  was  any  such 
evidence ;  and  this  being  so,  the  decision  of 
the  Judge  must  be  set  aside.  The  case  will 
have  to  go  back  to  the  Lower  Appellate 
Court  in  order  that  it  may  try  whether  the 
defendant  had  a  real  valid  mokurruree  title 
or  not. 

Ainslie  J  J, — I  concur.  • 


*  13  W.  R.,  F.  C,  p.  6. 
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The  23rd  February  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Joint  decree->H etrs— Guardian— Liability. 
Case  No.  2088  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Mymensingh^  dated 
the  rjth  July  i86g^  reversing  a  decision  of 
the  Sudder  Moonsiff  of  that  District,  dat- 
ed the  20th  March  i86g, 

Brojo  Mohun  Mojoomdar  (one  of  the 
Defendants),  Appellant y 

versus 

Roodronath  Surraah  Mojoomdar  (Plaintiff), 

Respondent, 

Baboo  Kahe  Prosunno  Roy  for  Appellant. 

Baboo  Nuleet  Chunder  Sein  for 
Respondent. 

In  a  suit  against  heii-s  inheriting  equally,  a  joint 
decree  may  be  passed  without  determining  the  liability 
of  each. 

A  widow  defending  a  suit  as  guardian  of  her  minor 
son  cannot  be  made  liable  in  her  own  person  as  well 
as  representing  the  heirs  of  her  husband. 

Mookerjee,  J. — In  this  case  the  plaintiff, 
who  was  a  co-debtor  with  the  defendants  in 
a  certain  decree  for  costs  passed  against 
them,  seeks  to  reimburse  himself  for  what 
he  had  been  obliged  to  pay  in  execution 
over  and  in  excess  of  his  share  of  the  liabi- 
lity under  the  decree.  The  suit  is  brought 
against  the  heirs  of  one  Ram  Mohun,  who 
are  four  in  number.  The  first  Court  gave 
a  decree  for  100  rupees  in  favor  of  the 
plaintiff  to  be  paid  by  the  four  sons  of  Ram 
iMohun  jointly,  and  as  regards  the  rest  of 
the  claim  dismissed  the  plaintiff's  suit.  The 
plaintiff  alone  appealed  to  the  Subordinate 
Judge,  who  confirmed  that  portion  of  the 
decree  passed  by  the  first  Court.  The  Sub- 
ordinate Judge  also  decreed  the  rest  of  the 
claim  against  Brojo  Mohun. 

Brojo  Mohun  appeals  specially  to  this 
Court,  and  urges,  firstly,  that  a  joint  decree 


should  not  have  been  passed  against 
and  his  brothers  for  100  rupees,  but 
liability  of  each  of  the  four  brothers 
have  been  determined  in  this  suit, 
of  opinion  that  this  objection,  even  if 
is  any  force  in  it,  not  having  been 
in  the  Lower  Appellate  Court,  fpr  ihertj 
no  appeal  on  the  part  of  Brojo  M(' 
his  brothers,  the  defendant   Brojo 
has  no  right  to  urge  before  us.    NVtJ 
also  of  opinion  that  there  is  no  force  itj 
contention,  even  if  it  had  been  urged  'n 
Lower  Appellate  Court.    These  four 
are  the  sons  of  Kristo  Pria,  and  being 
doos,  there  is  no  question  that  all  of 
inherited  equally,  if  they  inherited  an] 
from  the  mother. 

Another  objection  has  been  taken 
decision  of  the  Subordinate  Judge, 
that  he  was  wrong  in  making  Brojo 
alone  liable  for  the  rest  of  the  ai 
claimed  in  this  suit.  On  reading  the 
we  find  that  it  makes  the  heirs  of 
Mohun  and  Roop  Ranx  liable  for 
But  in  that  case  the  mother,  Kristo 
appeared  as  the  guardian  of  Brojo  H( 
alone ;  and  therefore  the  right  const 
of  that  decree  appears  to  us  to  be 
heirs  of  Roop  Ram  and  Ram  Mohooj 
the  only  persons  that  were  made  " 
But  of  the  heirs  of  Ram  Mohun  only 
Mohun  was  the  defendant  in  that  casei] 
therefore  Brojo  Mohun  was  the 
who,  along  with  the  other  heir  or 
Roop  Ram,  was  made  liable  for  the 
According  to  this  construction  of  the 
Brojo  Mohun  would  have  been  lis 
make  good  the  whole  of  the  ai 
claimed  in  this  suit ;  whereas,  by  the 
the  Subordinate  Judge,  he  is  made  h 
regards  100  rupees  along  with  his  br 
and  made  solely  liable  for  the  rest 
claim.  We,  therefore,  find  that  ibcrei 
ground  on  which  Brojo  Mohtm  can  imf 
the  order  of  the  Subordinate  Judge,  vl 
advantageous  to  him,  inasmuch  as  heis< 
liable  for  an  amount  less  than  that  for 
he  would  have  been  liable.  We 
however,  we  cannot  make  out  what: 
Subordinate  Judge  means  by  holding  « 
defendants  liable  as  to  100  rupees  »' 
of  Kristo  Pria  defendant,  and  Brojo 
responsible  for  the  rest  of  the  claim  aij 
son  of  Ram  Mohun.  Kristo  Pria  apf  ^ 
in  the  former  suit  as  mother  and 
of  Brojo  Mohun,  a  minor  son 
Mohun.  Kristo  Pria,  therefore,  was 
liable  as  representing  the  csiaic  01 
,  Mohun  or  was  personally  rcsponsib»c. 
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be  liable  in  her  own  person,  as  well 
ffeseDting  ihe  heirs  of  her  husband, 
is  nothing  in  ihe  decree  making  her 
illy  liable,  for  she  was  no  heir  of  Ram 
But  the  other  heirs  of  Ram  Mohun, 
Ijban  been  made  jointly  liable  with  the 
It,  have  not  chosen  to  appeal  to  us  ; 
p,  therefore,  cannot  interfere  with  the 
passed  against  them. 

appeal  is  dismissed  with  costs. 


The  24th  February  1871. 

Present: 

rble  E.  Jackson  and  Onookool  Chun- 
der  Mookerjee,  Judges, 

lent  of  rent — Presumption —Section 
4,  Act  X.  of  Z859. 

No.  1044  of  1870  under  Act  X.  of 
1859. 

Appeal  from  a  decision  passed  by 

Judge  of  Bhaugulpore,  dated  the  3rd 

tch  iSyo,  affirming  a  decision  of  the 

>i^y  Collector   of  that  District,  dated 

'*/M  November  i86g, 

Ida  Misser  and  others  (Plaintiffs), 
Appellants, 

7'ersus 

Singh  and  others  (Defendants), 
Respondents. 

Luckkee  Churn  Bose  for  Appellants. 
*.  E.  Twidale  for  Respondents. 

^  for  enhancement  of  rent,the  defendant  is  not 
WD«  presumption  arisingr  under  Section  4,  Act 
Sj.fT^^t  appears  that  his  tenure  commenced 
»ter  than  the  permanent  settlement,  even 
payment  at  an  uniform  rate  for  20  years. 


Ente 


p 

^'!/''»  7.— This  is  a  suit  for  arrears 
^}  an  enhanced  rate  for  3  beegahs 
^»>«8was  of  land.  The  plaintiff  stales 
\^?^  a  notice  on  the  defendant  at 
'of  Choit  1272,  requiring  him  to  pay 
^e  rale  of  4  rupees  per  beegah.  The 
^M  pleaded  that  no  notice  was  served 
^^"^«  and  that  be  held  a  pottah,  dated 


1259,  from  Kadir  Khan  and  Nadir  Khan, 
the  former  proprietors  of  this  land,  and  that 
he  has  been  paying  rent  according  to  that 
pottah  from  that  time  downwards  ;  and  that 
the  plaintiff,  in  1270,  admitted  the  pottah, 
and  received  rent  accordingly. 

This  case  was  once  before  this  Court  in 
special  appeal,  and  it  was  remanded  in  order 
that  the  witnesses  to  the  pottah,  who  were 
in  attendance  in  the  Deputy  Collectors' 
Court,  might  be  examined.  On  remand,  the 
Judge  has  examined  those  witnesses,  and 
has  changed  his  opinion,  and  has  now  found 
that  the  pottah  is  a  genuine  document.  He 
then  remanded  the  case  to  the  Deputy  Col- 
lector to  ascertain  what  was  the  rate  pre- 
valent in  the  mouzah,  and  also  suggested 
that  the  defendant  might  have  an  oppor- 
tunity to  show  whether  on  any  other  ground 
the  enhancement  was  barred.  On  remand, 
the  Deputy  Collector  allowed  the  defendant 
to  file  several  other  dakhilas  extending  be- 
yond 1259,  and  on  proof  of  those  dakhilas, 
found  that,  inasmuch  as  the  defendant  has 
proved  that  the  rent  has  been  paid  at  an 
uniform  rent  for  the  last  20  years  previous  to 
the  suit,  the  enhancement  was  barred  under 
Section  4,  Act  X.  of  1859. 

On  appeal,  the  Judge  affirmed  the  decision 
of  the  Deputy  Collector,  and  the  plaintiff 
comes  up  to  this  Court  in  speciar appeal, 
urging  that,  from  the  written  statement  of 
the  defendant  and  from  the  pottah  produced 
by  him,  it  is  clear  that  the  defendant's 
tenure  commenced  only  in  1259,  so  that 
he  is  not  entitled,  according  to  his  own 
showing,  to  a  presumption  under  Section  4, 
that  the  land  has  been  held  at  the  rent 
which  he  now  pays  from  the  time  of  the 
permanent  settlement. 

On  a  careful  perusal  of  the  written  state- 
ment filed  by  the  defendant  as  well  as  of  the 
pottah,  we  find  that  this  contention  is  good. 
The  defendant  nowhere  alleges  that  his  tenure 
was  in  existence  previous  to  1259;  on  the 
contrary,  there  are  words  which  convey  a 
clear  and  distinct  meaning  that  he  obtained  the 
potUh  in  1 2  59  for  the  first  time.  The  defend- 
ant's  case,  therefore,  being  that  he  has  been  in 
possession  from  1259  under  the  pottah  set  up 
by  him,  we  do  not  think  that  he  is  entitled  to 
a  presumption  under  Section  4.  The  latter 
portion  of  Section  4  says  that,  "  unless  it  be 
proved  that  such  rent  was  fixed  at  some 
later  period."  Now,  the  pottah  'and  the 
written  statement  show  that  the  rent  which 
the  defendant  has  been  paj^ng  has  been  fixed 
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at  some  period  later  than  the  date  of  the 
permanent  settlement.  Therefore,  the  de- 
fendant cannot  claim  any  such  presumption 
in  his  favor ;  his  own  title-deeds  and  his  own 
admissions  show  that  his  tenure  commenced 
in  1259.  The  intention  of  the  Legislature! 
appears  to  us  to  be  that,  where  a  ryot  stales 
that  his  tenure  dates  so  far  back  as  the  date 
of  the  permanent  settlement,  and  pleads  that 
he  has  been  paying  rent  at  an  uniform  rate 
from  that  time,  he  is  entitled  to  the  benefit 
of  a  presumption  under  Act  X.,  if  he  can 
show  that  he  has  been  paying  reiit  at  the 
same  rate  for  20  years  next  preceding  the 
year  of  suit.  But  it  is  merely  a  presumption 
which  the  Legislature  thought  it  necessary  to 
give  to  a  ryot,  because  the  permanent  settle- 
ment had  been  made  at  a  very  early  period, 
and  because  it  would  be  impossible  at  this 
distance  of  time  for  a  ryot  to  show,  by  any 
strict  proof,  that  he  has  been  paying  rent  at 
the  same  rate  -from  that  time.  But  when 
from  the  defendant's  own  statement  and  his 
title-deeds  it  is  apparent  that  his  tenure 
commenced  from  a  date  later  than  the  per- 
manent settlement,  surely  he  is  not  entitled 
to  any  presumption  that  the  tenure  existed 
from  before. 

The  case  must,  therefore,  go  back  to  the 
Court  of  first  instance  for  a  determination  of 
the  other  issues  in  this  case. 

Costs  of  this  appeal  will  abide  the  final 
determination  of  the  suit. 


The  24th  February  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice^  and  the  Hon'ble  G.  Loch, 
Judge, 

Rent-suit— Receipts— Cause  of  action. 

Case  No.  1658  of  1870  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  0/  the  24-PergumiahSy  dated  the 
/2th  M^y  'S70,  affirming  a  decision  of 
the  Collector  of  that  District,  dated  the 
^th  January  i8jo. 


Huro  Pershad  Roy  Chowdbry  (Plaint 

Appellant^ 

versus 

Wooma  Tara  Debee  (Defemlanl), 
Respondent. 

Baboo  Bho'ivanee  Churn  Dull  for 
Appellant. 

Baboos  Anund  Chunder  Ghossal  and 
Ch  under  Mitter  for  Respondent 

Where  rents  are  not  sued  (or  within  3  years  I 
end  of  the  year  for  which  they  are  alleged  to 
the  fact  that  damages  were  awarded  against  the] 
iff  in  a  former  suit  for  not  giving  receipts 
year  will  not  create  a  cause  of  action. 

Norman,  C,  J, — It  appears  clear 
plaintiff's  claim  is  barred  so  far  as  k 
the  rents  of  1272  for  chucks  15  and- 
The  Judge,  on  appeal,  has  shown  thit] 
plaintiff  is  in  a  dilemma,  namely  this, 
the  rents  for  chucks  15  and  16  have 
paid  or  not.  If  the  rent  has  never 
paid,  there  was  never  anything  to 
the  plaintiff  from  suing  for  the  rei 
those  chucks  at  any  time  within  three 
from  the  end  of  1272,  and  there  is  no 
tence,  therefore,  for  saying  that  the  smt 
now  be  maintained.  If  the  rent  of 
two  chucks  has  been  paid,  there  is  fio 
of  the  matter.  The  mere  fact  that  di 
were  awarded  against  the  plaintiff  in  »' 
mer  suit  for  not  giving  receipts  for  the 
1272  will  not  create  a  cause  of  acti( 
revive  that  which  has  been  extingi 
by  payment.  If  that  decision  was 
neous — if  the  damages  awarded  for  notj 
receipts  were  calculated  on  a  wrong  pi 
pie,  and  involved  a  refund  of  rents 
may  have  been  a  ground  of  appeal  frtBHi 
Collector's  decision. 

The  appeal  is  dismissed  with  costs. 
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The  24th  February  1871. 

Present : 

i 

tt  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
I  Judges, 

■K74ecree~Ezecatioo-sale— Prior  mort- 


Case  No.  21 12  of  1870. 

Appeal  from  a  decision  passed  by 
Subordinaie  Judge  of  East  Burdwan, 

the  2gth  July  iSjo^  reversing  a 
m  of  the  Moonsiff  of  Mungulcote, 
the  28th  January  i8jo, 

smoonissa  Bibee  and  others  (Plaintiffs), 
Appellants^ 

versus 

inissa  Bibee  (Defendant),  Respondent. 

Ba^o  Umhika  Churn  Banerjee  for 
Appellants. 

Bahoo  Debendro  Narain  Bose  for 
Respondent. 

having  been  mortgaged  as  security  for 

^kot,  the  mortgagee  sued  on  his  bond  and  elected 

a  simple* decree  for  money,  in  execution   of 

W  sold  the  mortgaged  land  entering  up  satis- 

^ttihis  decree,  became  the  purchaser,  and  got 

).    He  was  afterwards  ejected  on  a  suit  by 

ty  datming  to  hold  on  a  prior  conveyance  from  the 

itdebtor. 

KLD  that,  having  purchased  with  full  knowledge, 
not  afterwards  bring  a  suit  to  have  the  mort- 
property  declared  liable,  or  saddle  it  with  the 
^e  on  his  decree  at  the  expense  of  an  innocent 

Ipirty. 
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Glover ^  J, — We  think  that  this  special 
appeal  must  be  dismissed  with  costs.  The 
plaintiff's  ancestor  got  a  mortgage  of  the 
disputed  property  from  the  defendant  No.  2, 
as  security  for  money  lent,  on  the  24th 
Assar  12^6.  He  sued  on  his  bond,  and  got 
a  simple  money-decree  on  the  5th  of  April 
1865.  This  decree  he  executed  in  1866 
against  the  judgment-debtor's  land — the  same 
as  had  been  mortgaged — and  himself  became 
the  purchaser  of  the  property,  and  got  pos- 
session, entering  up,  at  the  same  time,  satis- 
faction of  his  decree.  After  getting  into 
possession,  a  claim  was  set  up  by  the  defend- 
ant No.  I  to  the  property  under  a  fore- 
closed mortgage  from  the  defendant  No.  2, 
the  deed  of  conditional  sale  being  dated  the 
2nd  Bysack  1268.  This  claim  was  decreed 
in  favor  of  the  mortgagee- defend  ant,  and  the 
decision  of  the  Court  below  was  eventually 
confirmed  by  this  Court,  on  the  17th  De- 
cember 1868,  by  Justices  Bayley  and  Mac- 
pherson.  The  case  is  to  be  found  reported 
in  the  loth  Weekly  Reporter,  page  468. 
On  this  decision  being  given  against  him, 
the  plaintiff  brought  the  present  suit  to  have 
the  mortgaged  property  declared  liable  for 
his  claim.  The  Subordinate  Judge  has  de- 
cided this  point  against  him. 

We  do  not  dispute  the  contention  put  for- 
ward by  the  special  appellant's  pleader  that 
plaintiff  had  authority  to  bring  a  suit  of  this 
nature.  Many  decisions  of  this  Court  have 
settled  that  a  party  getting  a  money-decree 
upon  a  deed  of  mortgage  hypothecating  lands 
for  the  payment  of  tlie  money  due  can  bring 
a  subsequent  suit  to  declare  that  property 
liable  under  his  mortgage ;  but  iif  this  case 
the  facts  are  different.  The  plaintiff,  having 
the  option  either  to  elect  a  decree  binding 
the  property  or  to  take  a  simple  decree  for 
money,  chose  the  latter.  In  execution,  he 
got  possession  of  the  property  as  belonging 
to  his  judgment-debtor,  and  entered  satisfac- 
tion of  the  decree.  If,  after  that,  he,  having 
had  full  knowledge  of  what  he  was  about, 
and  knowing  what  it  was  he  was  purchasing, 
is  afterwards  ejected  on  a  suit  by  a  party 
claiming  to  hold  the  mortgaged  property 
on  a  prior  conveyance  by  the  judgment- 
debtor,  we  think  that  he  cannot  then  bring 
a  suit  to  have  that  mortgaged  property 
declared*  liable  or  saddle  it  with  the  mo- 
ney due  on  his  decree  at  the  expense  of 
an  innocent  third  party,  A  similar  view 
has  been  taken  by  a  Division  Bench  of  this 
Court  in  the  case  of  Shaikh  ^lahomed 
BasirooUah    versus    ghaikh    Abdoollah   and 
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others,  reported  in  Volume  IV.,  Bengal 
Law  Reports,  page  35  of  the  Appendix,  *  in 
which  the  judgment  of  the  Court  afSrms 
the  principle  that  a  decree-holder  must  abide 
by  the  consequences  of  steps  deliberately 
taken  by  bim,  that  he  cannot  afterwards 
urge  the  plea  of  a  mistake  on  his  part,  and 
that  the  principle  of  caveat  emptor  applies. 
We  see  no  reason  to  dissent  from  this  prin- 
ciple, the  less  so  in  the  case  now  before  us, 
as  the  plaintiff's  bond  is  more  than  10  years 
old,  and  his  decree  more  than  six. 

The  appeal  is  dismissed  with  costs. 


*  The  24th  January  1S70. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath  Mitter,  fudges. 

Case  No.  396  of  1S69. 

Miscellaneous  Appeal  from  an  order  passed  by  the 
Officiating  Additional  ^udge  of  Chittagong,  dated 
the  I2th  June  l86g,  affirming  an  order  of  the  Subor- 
dinate Judge  of  that  District,  dated  tfte  30th  De- 
cember 1868, 

Shaikh  Mahomed  Bassiroollah  (E>ecree-holder), 

Appellant, 

tersus 

Shaikh  AbdooUah  and  others  (Judgrmcnt-debtors), 

/Respondents. 

Baboo  Luckhee  Churn  Bose  for  Appellant. 

Baboo  Nulleet  Chunder  Sein  for  Respondents. 

Loch,  y.— We  think  the  judgment  of  the  Court  below 
is  right.  The  decree-holder  is  not  in  a  better  position 
than  any  other  auction-purchaser,  a  stranger.  In  this 
case,  if  the  auction-purchaser  had  been  a  stranger,  he 
would  not  have  been  entitled  to  recover  his  purchase- 
money,  and  this  roust  be  the  case  where  the  auction- 
purchaser  is  the  decree-holder.  We,  therefore,  reject 
this  appeal  with  costs,  sixteen  rupees  being  allowed 
for  pleader's  fees. 

<• 
Mitter,  J.— 1  concur. 


The  24th  February  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A. 

Judges. 

Lessor^Lessee — Mesae-firoitfc ' 

Case  No.  1893  of  1870. 

Special  Appeal  from  a  decision 
the     Judicial     Commissioner    tf 
Nagpore,     dated    the    toih  Jum' 
affirming  a  decision  of  the   Mo 
Manbazar,  dated  the  yth  SepUmkr 

Bheekumbur  Singh  and  others  (Defe 

Appellants, 

versus 

Raj  Chunder  Ghose  (Plaintiff),  Ri 

Mr,  G.  A,  Twidale  for  Appel 

Baboo  Gopeenath  Mookerjee  for  R< 

A  lessor  who  prevents  ryots  from  payinif 
lessee  when  the  latter  conies  to  take  possessiofti 
for  mesne-profits,  even  though  he  may  ootbii 
lect  the  rents. 

Kemp,  y, — Thbre  are  no  groandsi 
special  appeal.  The  defendants  \ 
grantors  of  the  lease  to  the  plaintiff, 
plaintiff's  case  is  that,  on  his  attem^. 
take  possession  of  the  property  leased' 
by  the  defendants,  the  defendants  * 
the  ryots  to  withhold  the  rents,  and 
defendants  appropriated  the  mangoes 
fish,  and  dispossessed  him. 

• 

Both  Courts  have  found  that  the 
ants  did  induce  the  ryots  not  to  come 
settlement  with   the  grantee,  the  pli" 
that  they  turned  off  his  ploughs  wl 
attempted  to  cultivate  the  land  and  pr 
the  ryots  paying  rent  to  him,  and  il 
gave  the  plaintiff  a  decree  with  wai 
be  ascertained  in  execution  of  that  dt 

The  defendants  now  appeal  special! 
ing  that  they  ought  not  to  be  made  lial 
wassilat  unless  it  be  clearly  shown  th*| 
collected  the  rents.    The  Lower  Coartf^ 
ing  found  that  the  defendants  granted ti 
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propertj  to  the  plaintiff,  and,  after 

so,  when  the  plaintiff  came  to  take 

that  they    prevented   the    ryots 

rent  to  bim,  they  have  heen  rightly 

viih  wassilat. 

wassilat  will  be,  as  directed  by  the 
Cooits,  ascertained  in  execution  of 

:e;  and  sach  amount  of  wassilat  will 
rded  as  may  be  found  on  that  inquiry 

been  appropriated  by  the  defend- 

spedai  appeal  will  be  dismissed  with 


The  i4ih  February  1871. 
Present : 

m'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Law— Inheritance  ~  Byrageea  ~  Kept 
-Harf atwaree  payment  of  rent 

Case  No.  2 142  of  1870. 

Appeal  from  a  decision  passed  by  ike 
vriinaie  Judge    of  East    Burdwan^ 

Ihe  jih  September  iSyOj  reversing  g. 
»«  of  the  Moonsiff  of  Mungulcote, 

the  22nd  January  iSjo. 

sram  Chatterjee  (Plaintiff), 
Appellant, 

versus  • 

Rookhinec  Boistobee  (Defendant), 
•  Respondent. 

Umbika  Churn  Banerjee  for 
Appellant. 

^ohoo  Motee  Lall  Afookerfee  for 
Respondent. 

by  becoming  a  byragfee,  does  not  divest 

^«rf  tU  tide  in  his  family-estate,  which,  on  his 

100  btsheits,  and  not  on  a  Itept  mistress, 

'  *1*  «>ay  have  performed  his  funeral  rites  on 

'tf  bit  being  an  outcast. 

»t  of  rent  marfutwaree  confers  no  ryotee  title 

^*«rfut*tr. 


Kempy  J, — ^Th«  plaintiff  in  this  case,  the 
special  appellant,  purchased  from  Gunga  Na- 
rain  his  malikee  rights  in  certain  lakheraj 
lands,  and  also  his  rights  in  a  certain  jummaie 
tenure.  Gunga  Narain,  the  plaintiff's  vendor, 
purchased  from  Shiboo,  who  was  the  heir, 
as  alleged  by  the  plaintiff,  of  Nobo  Krishto. 
The  dispute  before  the  Court  refers  to  the 
jummaie  land  only,*  it  having  been  found 
that  Gunga  Narain  was  the  proprietor  of  the 
malikee  rights  by  the  Judge,  and  that  deci- 
sion has  become  final.  In  the  first  Court  the 
Moonsiff  held  that  Nobo  Krishto  was  suc- 
ceeded by  his  nephew  Shiboo,  that  Shiboo 
sold  his  jummaie  rights  which  he  inherited 
from  Nobo  to  Gunga  Narain,  and  that 
Gunga  Narain  sold  to  the  plaintiff ;  that 
Rookhinee  was  the  kept  mistress  of  Nobo ; 
that  she  was  not  entitled  to  succeed  as  his 
heiress ;  and  that,  therefore,  the  plaintiff,  being 
the  purchaser  of  the  jummaie  holding  of 
Nobo  Krishto,  was  entitled  to  direct  posses- 
sion of  the  same,  and  he,  therefore,  gave  the 
plaintiff  a  decree.  There  was  no  appeal, 
we  may  observe,  by  the  plaintiff's  vendors, 
who  were  the  parties  principally  concerned ; 
the  appeal  was  on  the  part  of  Rookhinee 
alone.  Rookhinee  did  not  in  any  way  im- 
pugn the  genuineness  of  the  bill  of  sale  to  the 
plaintiff.  Her  contention  appears  to  have 
been,  as  shown  in  her  petition  of  appeal,  as 
to  whether  Shiboo  was  the  heir  of  Nobo 
Krishto,  and,  as  his  heir,  had  any  right  to  sell 
to  Gnpga  Narain.  Rookhinee  appears  to 
have  been  examined  in  the  Court  below, 
and  in  her  examination  she  says  that  '*  I,  as 
''  heiress  of  Nobo  Krishto,  am  dwelling  in 
'*  the  house ;  if  the  plaintiff's  purchase  be 
"  good,  he  can  receive  rent  from  me,  but  he 
**  is  not  entitled  to  eject  me."  The  Lower 
Appellate  Court  has  found  that  Shiboo  is 
not  the  heir  of  Nobo  Krishto,  but  gives  no 
reason  whatever  for  coming  to  that  finding. 
The  Subordinate  judge  sa^  that  Rookhinee 
is  the  heiress  of  Nobo,  and  he  apparently 
comes  to  this  conclusion,  because  she  per- 
formed the  funeral  rites  of  Nobo,  who  was 
an  outcast.  The  Subordinate  Judge  also 
finds  that  the  house  in  dispute  was  built 
by  Nobo  Krishto  and  Rookhinee  jointly, 
and  Rookhinee  has  been  paying  rent  for  the 
same.  He,  therefore,  dismissed  the  plaint- 
iff's claim  with  reference  to  the  jummaie 
tenure. 

We  think  that  the  decision  of  the  first 
Court  is  a  right  decision,  and  that  the  deci- 
sion of  the  Subordinate  Judge  is  altogether 
wrong.  As  already  observed,  there  was  no 
contention   on    the   part    of   the   plaintiff's 
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vendors  as  to  their  having  parted  with  their 
rights  to  the  plaintiff,  and  Rookhinee  in  her 
examination  does  not  seem  to  question  the 
plaintiff's  purchase,  but  she  says  that  he  is 
not  entitled  to  anything  more  than  the 
receipt  of  rent  from  her.  The  Subordinate 
Judge  is  clearly  wrong  when  he  says  that 
Nobo  Krishto  and  Rookhinee  have  jointly 
built  this  house,  for,*  on  referring  to  the 
evidence  of  Rookhinee,  we  find  that  she  dis- 
tinctly states  that  the  house  was  built  by 
Nobo.  He  is  also  clearly  wrong  in  saying 
that  Rookhinee  is  the  heiress  of  Nobo.  It 
is  very  clear  that,  under  the  Hindoo  Law, 
Nobo  Krishto's  heir  would  be  his  nephew 
Shiboo.  Nobo,  by  becoming  abyragee,  did  not 
divest  himself  of  all  title  in  his  family- estate, 
and  therefore,  on  his  death,  his  heirs  would 
be  entitled  to  inherit  that  estate,  and  not  his 
kept  mistress,  although  she  may  have  per- 
formed his  funeral  lites  on  account  of  his 
being  an  outcast.  The  Ix)wer  Court  is  also 
wrong  in  laying  any  stress  on  the  i5ayment 
of  rent  by  Rookhinee.  The  dakhilas  show 
that  Nobo  Krishto  is  the  ryot  mentioned, 
and  Rookhinee's  name  is  merely  mentioned 
marfutwaree,  and  those  payments  of  rent  by 
her  would  not  confer  upon  her  any  title  to 
the  property.  It  is  clear  that  Shiboo  is 
Nobo's  heir,  and  that  he  sold  his  rights  to 
Gunga  Narain;  and  Gunga  Narain  having 
sold  to  the  plaintiff,  the  plaintiif  is  entitled  to 
the  jummaie  lands,  and  to  eject  Rookhinee. 

We,  therefore,  reverse  the  decision  of  the 
Subordinate  Judge,  and  restore  the  decree 
of  the  first  Court  with  all  costs  payable  by 
the  defendant,  respondent. 


The  24th  February  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge. 

Authorized  assent— Section  301,  Act  VIII. 

of  1859. 

Kishoree  Mohun  Bose,  Petitioner, 

versus 

Gour  Monee  Dossee,  Opposite  Party. 


Baboo  Bama  Churn  Banerjee  for  Petitii 
Baboo  Nil  Mad  hub  Sein  for  Opposite 

A  vakeel  may  be  a  '*  duly  authorised  agent" 
the  meaning*  of  Section  301  of  the  Code  of  Cii 
cedure. 

Norman,  C.  J. — 1  am  of  opinion 
rule  must  be  discharged  with  costs. 

It  appears  to  me  that  the  appli( 
vexatious^     The  facts  are  simply  these; 

Gour  Monee  Dossee  applied  to  tbej 
Subordinate  Judge  of  the  24-Perguni 
leave  to' sue  informd  pauperis. 

She  is  a  woman  who,  according 
usages  and   customs  of  the  country, 
not  to  be  compelled  to  appear  in 
Her  petition  is  signed  and  verified 
self,  and  it  was  presented  to  the  C( 
pleader  of  the  Court.    After  the  petiti< 
admitted,  or  I  should  rather  say 
the  Subordinate  Judge  issued  a  comi 
to    examine    the    petitioner   regardii 
merits  of  her  claim  and  her  property 
manner  provided  for  by  the  303rd  ' 
After  the  making  of  that  order, 
Mohun,  who  is  the  person  against  vl 
complaint  was  made — the  person  who^ 
be  the  defendant  in  the  suit-^prcj 
petition,  objecting  that  Gour  Monee's] 
bad  not  been  presented  by  a  duly  at 
agent,  as  required  by  the  301st  Secti( 
prayed  that  the  petition  should  be 
the  file. 

On  that  petition  the  parties  were 
and  the  Subordinate  Judge  passed  at 
stating  that    the    301st    Section 
nothing   which   prohibited  a  pleader 
presenting  a  petition  on  behalf  of  a 

The  petitioner  then  camejip  to  tbii 
and   without  distinctly   bringing  it  t 
notice  of  the  Court  by  his  petition  that 
had  been  any  adjudication   by  the 
dinate  Judge  on  Gour  Monee's  petitic 
that  the  petition  had  been  admitted 
determination  and  adjudication  on  thii 
by  the  Subordinate  Judge,  obtained  ' 
from  a  Division  Bench  of  this  Court 
upon  the  other  side  to  show  cause 
order  of  .the  Subordinate  Judge  i 
the  petition  should  not  be  set  aside. 

Now,  I  cannot  help  thinking  that  if  ^^ 
been  properly  and  distinctly  brought tt>J 
notice  of  the  Court  that  there  bad  been 
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^«d|adication  and  determination  by  the 

irdinate  Judge  as  above  referred  to,  the 

voald  not  have  been  granted.     I  think 

;Court  would  have  said  :  **  If  you  are  not 

cd  with   the   order  of  the   Subordi- 

jttdge,  if  you    have  an  appeal,   go 

the  jadge  on  appeal    with   a  petition 

a  proper  stamp.     If  you  have  no  ap- 

we  cannot  help  you." 

Bama  Chum  Banerjee  for  the  peti- 
says  that  the  petition  to  the  Judge 

the  order  on  it  were  read  to  the  Court, 

J«rlainly  it  is  not  mentioned  in  the  peti- 

this  Court  that  there  was  any  adjudi- 

by  the  Subordinate  Judge  after  hearing 

panics.  However,  a  rule  was  issued 
explanation  was  called  for  from  the 

iinate  Jadge,  and  the  Subordinate 
in  his  explanation  says  that  he  does 
lerstand  but  that  a  pleader  may  be  an 

nzed  agent  under  Section  301. 

)n  this,  the  other  side  was  called  upon 
>w  cause  why  the  order  of  the  Subordi- 
Judge  of  the  12th  of  September  1870, 

)g  the  plaintiff  to  sue  as  a  pauper, 

not  be  set  aside. 

case  coming  on   to-day,   we    have 
It  it  right   to   call   on   Baboo   Bama 
Banerjee  to  support  the  rule,  and  to 
that  the  vakeel  by  whom  the  petitioner 
lepresented  may  not  be  an  authorized 
within  the  meaning  of  the  301st  Sec- 
It  is  hardly   necessary  to  state  that 
is  nothing  in  the  character  of  a  vakeel 
would  disable  htm  from  acting  as  the 
of  a  pauper  who  has  suffered  an  injury. 

301,  dealing  with  paupers,  accords 
cm  a  privilege  which  is  not  allowed  to 
'persons  under  Section  35.     It  provides 
'if  the  petitioner  be  a  female,  who, 
^ng  to  the  custom  and  manners  of 
!  country, «K)ught  not  to  be  compelled  to 
in  public,   the    petition    may    be 
tted  by  a  duly  authorized  agent  who 
he  able  to  answer  all  material  ques- 
I  relating  to  the  application,  and  who 
M  be  liable  to  be  examined  in  the  same 
-r  as  the  party  represented  by  him 
have  been  examined  had  such  party 
led    in    person.''     A    plaint    under 
>  25  can  only  be  presented  by  the 
tifl  in  person,  his  recognized  agefif,  or 
»  pleader. 

w,  what  are  recognized  agents  appears 
ttfcrence  to  Section  17.  Recognized 
^  *re  a  very  limited  class,  bat  the  peti- 


tion of  a  pauper  may  be  presented  by  a  duly 
authorized  agent — not  such  agents  only  as 
are  mentioned  in  Section  25. 

If  the  Subordinate  Judge,  dealing  judicially 
with  the  materials  before  him,  had  come  to 
a  wrong  conclusion  as  to  the  facts  on  the 
question  whether  the  vakeel  was  the  agent 
duly  authorized  by  the  petitioner,  I  think 
we  should  not  have  authority  under  Section 
15  of  the  24  and  25  Vic.  104  to  deal  with  the 
question  of  fact  as  if  it  were  before  us  on  a 
regular  appeal.  The  Judge  considered  that 
the  vakeel  was  a  duly  authorized  agent  with- 
in the  meaning  of  the  301st  Section,  and 
in  this  we  think  he  was  right. 

It  is  said  that  the  lady  executed  a  vaka- 
lutnamah,  which  authorized  a  large  number 
of  vakeels  to  appear  for  her.  (This  does 
not  appear  in  the  petition,  but  it  has  been 
mentioned  before  us  by  Baboo  Bama  Churn 
Banerjee,  and  we  accept  the  statement.)  Two 
of  these  accepted  the  vakalutnamah,  and 
one  vakeel  ultimately  presented  her  petition. 
Now,  it  is  not  stated  anywhere  in  the  peti- 
tion that  that  vakeel  was  not  in  a  position 
to  answer  all  material  questions  connected 
with  the  petition  or  relating  to  the  applica- 
tion. 

Was  he  an  agent  duly  authorized  or  not  ? 
We  can  scarcely  do  otherwise  than  assume 
that,  when  he  accepted  the  power  to  act  for 
the  lady,  when  he  consented  to  present  her 
petition,  he  must  have  taken  the  petition 
into  his  hands  and  read  it.  If  his  mind  was 
constituted  like  that  of  all  other  persons 
with  whom  our  experience  has  brought  qs  ' 
in  contact  when  undertaking  the  cause  of  a 
pauper,  he  would  have  taken  care  to  ascer- 
tain from  the  petition  that  the  facts  stated 
in  the  petition  were  true  and  capable  of 
being  substantiated.  No  person,  with  the 
legal  training  of  a  vakeel,  would  take  a  case 
from  a  pauper  without  satisfying  himself  on 
this  point.  A  regard  for  his  own  interest 
as  well  as  for  his  own  character  would 
render  it  necessary  that  he  should  do  so ;  and 
it  cannot,  therefore,  be  presumed  in  the  pre- 
sent case  that  the  vakeel  who  appeared  for 
the  pauper  was  not  capable  of  answering  all 
material  questions  connected  with  her  appli- 
cation, and  that  he  had  not  that  amount  of 
knowledge  that  is  required  in  authorized 
agents  under  Section  305. 

Speakin^:  for  myself,  I  may  say  that,  in 
my  opinion,  the  order  of  the  Subordinate 
Judge  is  perfectly  correct.  I  thifik  that  the 
course  taken  by  the  petitioner  is  one  that  has 
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been  adopted  by  him  for  the  purpose  of  em- 
barrassing the  poor  woman  to  whom  he  is 
opposed.  Although  costs  are  not  usually 
awarded  in  proceedings  in  formd  pauperis^ 
I  think  that  in  this  case  the  rule  should  be 
discharged  with  costs.  We  assess  the 
pleader's  fees  at  %  gold  mohurs,  and  the 
petitioner  must  also  pay  the  amount  of 
stamp-duty  due  to  Government  on  account 
of  these  proceedings. 

Loch^  J, — I  concur  in  the  order  made  by 
the  Chief  Justice.  The  question,  as  to  whe- 
ther the  party  who  presented  the  petition 
was  a  duly  authorized  agent,  was  one  for  the 
Subordinate  Judge  to  determine,  and  on  the 
objection  raised  by  the  petitioner,  the  Subor- 
dinate Judge  did  hear  and  determine  that 
question,  and  certainly  there  is  nothing  in 
the  finding  to  which  the  Subordinate  Judge 
has  come  that  is  either  contrary  to  law 
or  improbable  in  itself.  There  is  nothing  to 
prevent  a  pleader  of  the  Court  being  a  duly 
authorized  agent  as  described  in  the  law  ; 
and  as  this  has  been  found  by  the  Subor- 
dinate Judge,  there  is  no  ground  for  asking 
the  interference  of  the  High  Court  in  the 
manner  which  has  been  done  in  this  case. 


The  25th  February  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Joist  Hindoo  family— Separation--Re*imio]i. 

Case  No.  1989  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Hooghly,  dated 
the  jist  May  i8yo,  modifying  a  decision 
of  the  Moonsiff  of  Hurripal^  dated  the 
^tst  March  iSjo, 

Pctambur  Dutt  (Plaintiff),  Appellant, 

versus 

Hurish  Chunder  Dutt  and  another 
(Defendants),  Respondents. 

Baboo  Bykuntnath  Paul  and  Moonshte 
Mahomed  Yusufiox  Appellant. 

Baboos  Hem  Chunder  Banerjee  and  Omen- 
dronath  Chatterjee  for  Respondents. 


Where  the  partition  of  a  family-properW  is  made 
simply  for  the  purpose  of  determining  what  the  share  of 
one  member  is,  and  after  his  secession  the  other 
members  continue  to  live  together  and  mess  together, 
remaining,  to  all  intents  and  purposes,  as  they  were 
before,  these  others  must  be  presumed  to  have  re-united. 

Glover^  J. — It  will  be  unnecessary  to 
detail  at  length  the  circumstances  of  this 
rather  complicated  case,  inasmuch  as  the 
special  appeal  is  preferred  only  in  respect 
of  a  one-anna  share  of  the  property.  The 
plaintiff  claims  this  as  his  portion  of  the 
estate  of  his  deceased  uncle  Modhoo  Soodan, 
on  the  ground  that  the  family  had  separated, 
and  never  re-united  so  as  to  give  the  de- 
scendants of  the  re-united  brothers,  vi^.^  the 
defendants,  a  superior  claim. 

There  is  no  doubt  that  the  father  of  the 
plaintiff,  Gunesh  Ram,  did  separate  from 
his  brothers  in  1224,  B.S. 

The  Moonsiff,  on  this  part  of  the  case, 
found  that  the  separation  continued,  and 
that  Modhoo  Soodun  was  not,  at  the  time  of 
his  death,  re-united.-  He,  therefore,  gave 
plaintiff  a  decree  for  his  share  of  his  uncle's 
property. 

The  Subordinate  Judge  considered  t)iat, 
after  Gunesh  Ram's  separation,  the  three 
remaining  brothers  remained  joint,  and  that 
Modhoo  Soodun  died  a  member  of  the  re- 
united family,  and  that  his  heirs  were  con* 
sequently  the  descendants  of  the  re-united 
brothers. 

Against  this  decision  Petambur,  one  of 
the  sons  of  Gunesh  Ram,  appeals  specially, 
urging— 

(i.) — That  the  Subordinate  Judge  has 
come  to  his  finding  on  re-unton  npon 
inadmissible  evidence,  the  angshonamak 
not  having  been  proved,  and  it  not  having 
been  shown  to  have  come  out  of  proper 
custody;  and  that,  if  admissible,  it  did  not 
prove  re-union,  but  rather  separation,  and 

(2.) — ^That  there  is  no  proof  as  to  re-onion 
after  the  separation  in  1224,  the  evidence 
given  by  the  defendants  being  insufficient  to 
prove  re-union  according  to  Hindoo  I  **' 

With  regard  to  the  first  point,  we ve 

that  the  Subordinate  Judge  has  not  dec  ^d 
the  question  of  re-union  on  the  ang^  6- 
namah  alone,  but  upon  the  whole  evideo  e, 
oral  as  well  as  documentary;  and  as  to  iie 
deed  in  question,  he  remarks  that  its  p- 
pearance  is  satisfactory ;  that  it  comes  fi  m 
proper  custody;  and  that  many  witn<^«  es 
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speak  to  the  fact  that,  after  Gunesh  Ram's 
secession,  the  rest  of  the  brothers  continued 
to  live  in  the  same  house,  in  the  same  mess, 
and  to  all  appearance  in  the  same  way  as 
before  the  elder  brother  left  them. 

As  to  the  angshonamah  having  come  from 
proper  custody,  it  seems  clear  that  the  Subor- 
dinate Judge  was  right.      The    document 
would  have  remained  in  the  hands  of  those 
members  of  the  family  who  remained  joint, 
and  it  has  been  filed  by  their  representa- 
tives.    This  document  sets  forth  in  detail 
the  share  of  Gtjnesh   Ram,  the  separating 
brother ;  and  considering  that  it  is  said  to 
have  been   executed  more  than    50   years 
ago,  direct  evidence  in  support  of  it  was  not 
to  be  expected.    The  plaintiff  himself  does 
not  deny  that  a  separation  did  take  place  in 
1224,  and  there  is  considerable  force  in  the 
Subordinate  Judge's  remarks  that,  if  it  were 
true  that  the  separation  affected  all  four  bro- 
thers,   the    plaintiff  could    have    filed    his 
angshonamah,  and  so  have    supported    his 
allegation.     On  the  whole,  we  think  that  the 
Subordinate  Judge  had  evidence  before  him, 
on  which   he   could    legally   come  to   the 
conclusion  that  the  separation  of  1224  only 
affected  the  plaintiff's  father,  Gunesh  Ram  ; 
and  that  the  other  brothers,  Modhoo  Soodun, 
Ramjee,  and  Gunga  Narain,  remained  joint 
both  in  mess  and  in  interest.     No  doubt,  the 
Moonsiff  who  examined  the  witnesses  came 
to  a  different  conclusion;  but  whether  the 
Subordinate  Judge's  estimate  of  the  evidence 
were  correct  or  not,  there  is  no  error  in  law 
in  his  judgment  so  far. 

But  it  is   contended  that,  admitting  that 

estimate  of  the  evidence  to  be  correct,  the 

j    Subordinate  Judge  is  still  wrong  in   law; 

{    that  there  must  be  direct  evidence  as  to  the 

■    joint  nature  of  the  interest ;  and  that  general 

evidence  as  to  a  family  living  in  commensa- 

lity  IS  no  suffioient  proof  that  they  were  a 

joint  family  according  to  Hindoo  Law. 

The  case  of  Jadub  Chunder  Ghose  versus 
Motee  Lall  Ghose  and  others,  decided  by 
Mr  Justice  Wells  on  the  Original  Side  of 
the  High  Court,  and  reported  in  i  Hyde 
21  i  is  cited  to  show  that  a  separation  by 
ont .  brother  is  a  virtual  separation  of  the 
whi  le  family ;  but  granting  this  to  be  so, 
the  decision  quoted  lays  down  this  also, 
"tl  sit  when  the  remaining  brothers  continue 
"  j(  nt,  they  are  supposed  to  have  re-united." 

]  f,  in  this  case  it  has  been  found  by  the 
Su)    r^ins^tc  Judge  that,  after  Gunesh  Ram's 


secession,  the  remaining  three  brothers  con-, 
tinued  to  live  together  and  mess  together, 
and  to  all  appearance  to  hold  all  their  in- 
terests in  common,  " ekkuire  and  ekkhane" 
and  that,  in  fact,  the  partition  of  the  family- 
property  into  shares  was  made  simply  for 
the  purpose  of  determining  what  Gunesh 
Ram's  portion  was,  and  that,  as  regards  the 
remaining  brothers,  the  transaction  was  no- 
minal only,  the  three  remaining,  to  all  in- 
tents and  purposes,  as  they  were  before 
Gunesh  Ram  left  them,  and  must,  therefore, 
be  presumed  to  have  re-united.  This  seems 
to  dispose  of  the  second  objection. 

But  if  it  were  otherwise,  the  plaintiff,  it 
a(>pears  to  us,  must  fail  on  his  own  state^ 
ment  of  facts.  Supposing,  as  he  alleges, 
that  the  separation  of  1224,  B.  S.,  included 
all  the  brothers,  and  that  from  that  date 
Modhoo  Soodun  remained  separate  till  his 
death  without  re-uniting  with  the  family, 
it  is  clear  that  the  plaintiff's  cause  of  action 
arose  on  the  death  of  the  widow  of  Modhoo 
Soodun,  who,  if  her  husband  died  separated, 
would  have  succeeded  to  a  life-interest  in 
his  estate ;  and  it  1^  proved  by  the  evidence 
that  this  lady  died  at  least  17  years  ago,  so 
that  the  plaintiff's  suit  would  now  be. barred 
by  the  Statute  of  Limitation. 

The  Subordinate  Judge  did  not  decide 
this  point,  although  he  found  as  a  fact  that 
the  plaintiff  had  failed  to  prove  any  possession 
of  the  disputed  property  in  the  terms  of  his 
plaint,  as  he  had  already  found  that  Modhoo 
Soodun  was,  at  the  time  of  his  death,  living 
joint  in  esute  with  his  brothers,  Ramjee  and 
Gunga  Narain. 

We  find,  therefore,  no  reason  to  interfere 
with  the  decision  of  the  Court  below,  and 
dismiss  this  special  appeal  with  costs. 
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been  adopted  by  him  for  the  purpose  of  em- 
barrassing the  poor  woman  to  whom  he  is 
opposed.  Although  costs  are  not  usually 
awarded  in  proceedings  in  formd  pauperis^ 
I  think  that  in  this  case  the  rule  should  be 
discharged  with  costs.  We  assess  the 
pleader's  fees  at  %  gold  mohurs,  and  the 
petitioner  must  also  pay  the  amount  of 
stamp-duty  due  to  Government  on  account 
of  these  proceedings. 

Lochy  J, — I  concur  in  the  order  made  by 
the  Chief  Justice.  The  question,  as  to  whe- 
ther the  party  who  presented  the  petition 
was  a  duly  authorized  agent,  was  one  for  the 
Subordinate  Judge  to  deterpiine,  and  on  the 
objection  raised  by  the  petitioner,  the  Subor- 
dinate Judge  did  hear  and  determine  that 
question,  and  certainly  there  is  nothing  in 
the  finding  to  which  the  Subordinate  Judge 
has  come  that  is  either  contrary  to  law 
or  improbable  in  itself.  There  is  nothing  to 
prevent  a  pleader  of  the  Court  being  a  duly 
authorized  agent  as  described  in  the  law  ; 
and  as  this  has  been  found  by  the  Subor- 
dinate Judge,  there  is  no  ground  for  asking 
the  interference  of  the  High  Court  in  the 
manner  which  has  been  done  in  this  case. 


The  25th  February  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Joiat  Hindoo  family— Separation^-Re-anion. 

Case  No.  1989  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Hooghly,  dated 
the  jist  May  iSjo,  modifying  a  decision 
of  the  Moonsiff  of  Hurripal,  dated  the 
2ist  March  18*10, 

Petambur  Dult  (Plaintiff),  Appellant, 

versus 

Harish  Chunder  Dutt  and  another 
(Defendants),  Respondents, 

Baboo  Bykuntnath  Paul  and  Moonshee 
Mahomed  Yusufiox  Appellant. 

Bahoos  Item  Chunder  Banerjee  and  Omen- 
dronath  Chatterjee  for  Respondents. 


Where  the  partition  of  a  family-property  ii 
simply  for  the  purpose  of  determiningr  what  toe  ik 
one  member    is,   and  after    his  secession  dtt 
members  continue  to  live  together  and  mess 
remaining,  to  aU  intents  and  purposes,  as  tli^i 
before,  these  others  must  be  presumed  to  have  1 

Glover,  J, — It  will  be    unnecci 
detail  at  length  the  circumstances 
rather  complicated  case,   inasmuch  asj 
special  appeal  is  preferred  only  in 
of  a  one-anna  share  of  the  property, 
plaintiff  claims  this  as  his   portion  tfj 
estate  of  his  deceased  uncle  Modhoo 
on  the  ground  that  the  family  had  scf 
and  never  re-united  so  as  to  give 
scendants  of  the  re-united  brothers,  ni 
defendants,  a  superior  claim. 

There  is  no  doubt  that  the  father 
plaintiff,  Gunesh   Ram,    did   separate 
his  brothers  in  1224,  B.S. 

The  Moonsiff,  on  this  part  of  the 
found   that  the  separation   continued, 
that  Modhoo  Soodun  was  not,  at  the  til 
his  death,  re-united.     He,    therefore, 
plaintiff  a  decree  for  his  share  of  his 
property. 

The  Subordinate  Judge  considered 
after  Gunesh  Ram's  separation,  the  \ 
remaining  brothers  remained  joint,  %xa\ 
Modhoo  Soodun  died  a  member  of 
united  family,  and  that  his  heirs  were 
sequently  the  descendants  of  the  re* 
brothers. 

Against  this  decision  Petambor, 
the  sons  of  Gunesh  Ram,  appeals 
urging— 

( I.)— That  the    Subordinate   Judge 
come    to    his    finding    on    re^uniofl 
inadmissible    evidence,    the    ang^^ 
not  having  been  proved,  and  it  not 
been   shown  to  have  come  out  of  . 
custody;  and  that,  if  admissible,  it  did] 
prove  re-union,  but  rather  separation, 

(2.) — ^That  there  is  no  proof  as  to  re^ 
after  the  separation  in  1224,  the  evi{ 
given  by  the  defendants  being  insofficii 
prove  re-union  according  to  Hindoo  \^^ 

With  regard  to  the  first  point,  we  ol 
that  the  Subordinate  Judge  has  not  ii 
the  question  of  re-union  on  the 
namah  alone,  but  upon  the  whole  evi< 
oral  as  well  as  documentary;  and  as  to 
deed   in  question,  he  remarks  that  its^ 
pearance  is  satisfactory ;  that  it  comes 
proper  custody;  and  that  mW  ^^^ 
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to  the  fact  that,  after  Gunesh  Ram's 

I,  the  rest  of  the  brothers  continued 

in  the  same  house,  in  the  same  mess, 

>  til  appearance  in  the  same  way  as 

die  eider  brother  left  them. 

to  the  angshonamah  having  come  from 

ctistQfij,  it  seems  clear  that  the  Subor- 

Judge  was  right.      The    document 

have  remained  in  the  hands  of  those 

of  ihe  family  who  remained  joint, 

it  has  been  filed  by  their  representa- 

Tiiis  document  sets  forth  in  detail 

of  G^esh    Ram,  the  separating 

;  and  considering  that  it  is  said  to 

been  executed   more  than    50   years 

[direct  evidence  in  support  of  it  was  not 

expected.    The  plaintiff  himself  does 

ly  that  a  separation  did  take  place  in 

rttnd  there  is  considerable  force  in  the 

linate  Judge's  remarks  that,  if  it  were 

It  the  separation  affected  all  four  bro- 

the   plaintifiF  could    have    filed    his 

xmah,  and  so   have    supported    his 

ion.    On  the  whole,  we  think  that  the 

rdinate  Judge  had  evidence  before  him, 

lich  he  could    legally   come  to   the 

siOQ  that  the  separation  of  1224  only 

'  the  plaintiff's  father,  Gunesh  Ram  ; 

the  other  brothers,  Modhoo  Soodun, 

\i  and  Gunga  Narain,  remained  joint 

mess  and  in  interest.     No  doubt,  the 

who  examined  the  witnesses  came 

different  conclusion;  but  whether  the 

iiiute  Judge's  estimate  of  the  evidence 

^iPorrect  or  not,  there  is  no  error  in  law 

Judgment  so  far. 

it  is  contended  that,  admitting  that' 
of  the  evidence  to  be  correct,  the 
late  Judge  is  still  wrong   in   law; 
most  be  direct  evidence  as  to  the 
tare  of  the  interest ;  and  that  general 
as  to  a  family  living  in  commensa* 
,  BO  suffiaient  proof  that  they  were  a 
^^1?  according  to  Hindoo  Law. 

case  of  Jadub  Chunder  Ghose  versus 

Lall  Ghose  and  others,  decided  by 

ttsiice  Wells  on  the  Original  Side  of 

ligh  Court,    and  reported  in   i   Hyde 

is  cited  to  show  that  a  separation  by 

hoiher  is  a  virtual  separation  of  the 

pP  family ;  but  granting  this  to  be  so, 

LOecision  quoted   lays  down  this  also, 

when  the  remaining  brothers  continue 

they  are  supposed  to  have  re-united." 

\  in  this  case  it  has  been  found  by  the 
itoate  Judge  that,  after  Gunesh  Ram's 


secession,  the  remaining  three  brothers  con- 
tinued to  live  together  and  mess  together, 
and  to  all  appearance  to  hold  all  their  in- 
terests in  common,  "  ekkuire  and  ekkhane" 
and  that,  in  fact,  the  partition  of  the  family- 
property  into  shares  was  made  simply  for 
the  purpose  of  determining  what  Gunesh 
Ram's  portion  was,  and  that,  as  regards  the 
remaining  brothers,  the  -transaction  was  no- 
minal only,  the  three  remaining,  to  all  in- 
tents and  purposes,  as  they  were  before 
Gunesh  Ram  left  them,  and  must,  therefore, 
be  presumed  to  have  re-united.  This  seems 
to  dispose  of  the  second  objection. 

But  if  it  were  otherwise,  the  plaintiff,  it 
appears  to  us,  must  fail  on  his  own  state^ 
ment  of  facts.  Supposing,  as  he  alleges, 
that  the  separation  of  1224,  B.  S.,  included 
all  the  brothers,  and  that  from  that  date 
Modhoo  Soodun  remained  separate  till  his 
death  without  re-uniting  with  the  family, 
it  is  clear  that  the  plaintiff's  cause  of  action 
arose  on  the  death  of  the  widow  of  Modhoo 
Soodun,  who,  if  her  husband  died  separated, 
would  have  succeeded  to  a  life-interest  in 
his  estate ;  and  it  f^  proved  by  the  evidence 
that  this  lady  died  at  least  17  years  ago,  so 
that  the  plaintiff's  suit  would  now  be. barred 
by  the  Statute  of  Limitation. 

The  Subordinate  Judge  did  not  decide 
this  point,  although  he  found  as  a  fact  that 
the  plaintiff  had  failed  to  prove  any  possession 
of  the  disputed  property  in  the  terms  of  his 
plaint,  as  he  had  already  found  that  Modhoo 
Soodun  was,  at  the  time  of  his  death,  living 
joint  in  estate  with  his  brothers,  Ramjee  and 
Gunga  Narain. 

We  find,  therefore,  no  reason  to  interfere 
with  the  decision  of  the  Court  b«low,  and 
dismiss  this  special  appeal  with  costs. 
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The  27th  February  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges, 

Section  246,  Act  VIII.,  1859— Onus  probandi. 

Case  No.  1673  o^  187c. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  26th 
May  i8yo,  reversing  a  decision  of  the 
Moonsiff  of  that  District,  dated  the  20th 
July  1868, 

Toofanee  Doss  (Plaintiff),  Appellant, 

■ 

versus 

Mun  Rakbun  Roy  and  others  (Defendants), 

Respondents, 

Baboos  Mohesh  Chunder  Chowdhry  and 
Gopal  Chunder  Mookerjee  for  Appellant. 

Baboos  Kishen  Succa  Mookerjee  and    Gopee 
Nath  Mookerjee  for  Respondents, 

Where  an  unsuccessful  claimant,  under  Section  246, 
Code  of  Civil  Procedure,  sues  for  conHrmation  of  alleged 
possession  and  adjudication  of  title,  the  onus  in  the 
first  instance  is  on  plaintiff,  and  an  important  question 
in  the  case  is,  who  was  in  possession  at  the  time  of  the 
attachment. 

Kemp,  ^.— We  think  that  this  case  must 
be  again  remanded.  It  appears  that  the 
plaintiff  sues  on  the  allegation  that  he  is  a 
guzashtadar  of  the  property  in  dispute. 
The  disputed  property  was  sold  in  execu- 
tion of  a  decree,  and  was  purchased  by  the 
decree-holders,  the  special  respondents,  as 
the  guzashta  holding  of  their  judgment- 
debtor.  The  plaintiff  claimed  under  Section 
246,  and  was  unsuccessful.  He  then  brought 
a  suit  to  establish  his  right.  In  the  plaint, 
as  IS  usual  in  such  suits,  he  alleged  that  he 
was  still  m  possession,  but  that  his  title 
had  been  prejudiced  by  the  proceedings 
under  Section  246,  and  therefore  he  sued 
for  confirmation  of  possession  and  adjudi- 
cation of  title.  In  ihe  first  instance,  the 
Court  below  tried  this  suit  as  if  it  were  a 
possessory  suit,  and  gave  the  plaintiff  a 
decree.  We  remanded  the  case  on  the  2nd 
of  December  1869.  We  told  the  Judge 
that,  under  Section  246,  the  plaintiff  had 
to  establish  his  right,  and  that  the  onus  in 
the  first  instance  would  be  upon  him  We 
drew  hR  attention  to  a  case  reported  in 
Volume  XL,  Weekly  Reporter,  page  42  ;  and 


we  particularly  directed  his  attention 
important  question  in  the  case,  nameijr^i 
was  in  possession  at  the  time  of  the 
ment.    The  Judge,  on  remand,  findi 
the  plaintiff  refers  to   shushmabee 
receipts,  and  farkhuttees  as  the  pi 
which  he  had  to  rely  to  establish  hit 
These  proofs,  the  Judge  observes, 
ready  been  overruled  ;  that  the  sbi 
papers  are  not  proof  admissible  in 
and   that  the   farkhuttees  and  receipttj 
not  show  for  what  lands  they  were 
and  therefore  are  of  no  value  in  the 
suit ;  and  further  that  thejr  have  not 
proved  by  oral  evidence. 

In  this  case  the  decree-holder,  «s^ 
chaser  of  the  rights  and  interests 
judgment-debtor,  and  the  plaintiff 
claimant  under  Section  246,  both 
guzashta  right  in  the  lands  in 
Both  parties  must  seek  for  proof  of 
title  in  the  zemindaree  sheristah. 
plaintiff  has  filed  a  copy  of 
shushmabee  papers  which  he 
from  the  CoUectorate.  These  shi 
papers  were  delivered  by  the 
ree  of  the  pergunnah,  and  in 
plaintiff's  name  appears  as  the 
tenant.  These  shushmabee  papen, 
Judge  observes,  have  been  ovemiWj 
we  cannot  find  any  order  overruling 
and  certainly  the  order  of  remand 
overrule  these  documents.  The  ]^^{ 
fore,  ought  to  have  given  the  pl«| 
opportunity  of  proving  these  shus' 
papers,  and  there  is  also  oral  cvi(' 
the  record  and  the  local  inqniry 
Ameen  and  Moonsiff.  It  may  be 
this  case  the  plaintiff's  title  is  one 
cupancy  alone  depending  upon  bis 
possession,  and  therefore  it  was  all  thci 
important  that  the  Judge  should  have^ 
fully  .inquired  into  the  point  to  wbi 
attention  was  called  in  our  order  of " 
as  to  who  was  in  possessioif  at  the 
the  attachment,  namely,  the  plaintiff 
judgment- debtor.  The  Judge  will 
stand  that  long  possession,  when  esttbl 
is  evidence  of  title.  We,  therefore, 
the  case.  The  Judge  will  give  the 
iff  an  opportunity  to  proving  the 
mahee  papers;  he  will  take  into  o 
ation  the  whole  of  the  evidence  in  the 
decide  who  was  in  possession  at  the 
the  attachment  was  made,  and  find  w 
the  plaintiff  has  proved  possession  !« 
a  time  as  would  be  sufficient  to  cw 
his  title,  independent  of  any  pottah  or 
title-deed. 
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The  28th  Febraary  1871. 

Present : 

[^Hon'ble    J.    P.    Norman,     Officiating 
itf  Justice^  and  the  Hon'ble  G.  Loch, 

rofits-Section  196.  Act  VIII.  of  1859— 
Costs  of  collection. 

Case  No.  305  of  1870. 

llaneous  Appeal  from  an  order  passed 
the  Judge  of  yessore,  dated  the  2jrd 
rSjOj  reversing  an  order  of  the 
mtiff  of  that  District,  dated  the  gth 
imher  rS6p, 

>roo  Doss  Roy  (Judgment-deblor), 
Appellant, 

versus 

Moyee  Debia  and  another  (Decree- 
holders),  Respondents. 

tho:  Mohendro  Lai  I  Shome  and  Hem 
Chunder  Banerjee  for  Appellant. 

w  Moltee  Lall  Moolieriee  and  Bung* 
thtt  Dhur  Sein  for  Respondents. 

a  suit  is  decreed  as  one  for  possession  with 
i>fit»»  the  decree-holder  is  not  barred  from  ask- 
rCwrt  under  Section  197,  Civil  Procedure  Code, 
^«  into  the  amount  of  mesne-proiits  in  execu- 

Eiog  mesne-profitSy  a  Court  has  no  right  to 
the  costs  of  collection  on  the  assumption  that 
•  ttmindarcan  collect  rents  without  costs. 

^man,  C,  J, — It  appears  to  us  that 
il  must  clearly  be  dismissed,  except 
awry  small  portion. 
first  point  taken  is  that  the  original 
contains  no  award  of  mesne-profits 
period  of  the  plaintiff's  dispossession 
^io  the  suit.  It  seems  to  us  that  this  is 
^c.  The  decree  is  a  very  short 
rind  contains  these  expressions :  "  The 
[^  for  possession  with  mesne-profits," 
subsequently  states  that  "  the  suit  is 
d,"  that  is  to  say,  the  suit  for  posses- 
^  mesne-profits  is  decreed.  The 
goes  onto  make  an  award  with  le- 
to  the  land  of  which  the  plaintiff  sued 
>ver  possession.  It  makes  no  provision 
wesne-profits,  and  for  a  very  good  rea- 
»|^ase  it  appears  from  the  judgment 
the  amount  of  mesne-profits  is  to  be 
■'lined  in  execution.  We  think,  there- 
Vol.  XV. 


fore,  that  there  is  no  ground  for  saying  that 
the  decree  does  not  award  mesne-profits  to 
the  plaintiff  in  such  a  sense  as  to  enable  him 
to  ask  the  Court,  under  Section  197  of  Act 
VIII.  of  1859,  to  inquire  into  the  amount  of 
the  mesne-profits  in  execution  of  the  de- 
cree. 

The  second  objection  is  that  the  Judge 
was  wrong  in  not  making  any  allowance  on 
account  of  collection-charges.  We  think 
that  the  Judge  has  disallowed  the  costs  of 
collection  for  a  very  insufficient  reason.  He 
assumes — and  we  think  quite  gratuitously — 
that  because  the  defendant  is  a  large  zemin- 
dar, therefore  he  can  collect  rents  without 
costs. 

It  appears  to  us,  therefore,  that  the  decree 
of  the  Judge  must  be  modified,  by  deducting 
from  the  amount  of  wassilat  allowed  by  him 
the  collection-charges,  at  the  rate  of  lO  per 
cer\t.  as  allowed  by  the  first  Court — a  rate 
which  seems  to  us  to  be  reasonable. 

The  plaintiff  presented  a  cross-appeal,  on 
the  ground  that  the  Judge  did  not  allow 
mesne-profits  from  the  date  of  the  suit  to  the 
date  of  delivery  of  possession.  The  answer 
to  the  cross-appeal  is  simply  this,  that  no 
provision  is  made  in  the  decree  for  the  pay- 
ment of  any  mesne-profits  after  the  date  of 
suit  until  the  date  ot  delivery  of  possession, 
as  might  have  been  done,  rf  the  Court  had 
thought  fit,  under  the  196th  Section. 

The  result  is  that  the  decree  of  the  Lower 
Appellate  Court  will  be  varied  to  the  extent 
we  have  mentioned  above,  and,  except  as  to 
that  extent,  the  appeal  of  the  defendant  and 
the  cross-appeal  of  the  plaintiff  will  be  dis- 
missed. Each  party  will  bear  his  own  costs 
in  the  appeal  and  cross-appeal. 


The  28th  February  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge, 

Bona  fides— Presumptiofl—Exectttion. 

Case  No.  307  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Backergunge, 
dated  the  21st  May  iS'jo,  affirming  an 
order  of  the  Moonsiff  of  Burrisaul,  dated 
the  20th  February  i86g. 

Meer  Lootf  Mi  and  others  (Objectors), 

Appellants, 

versus 

Aboo  Bibee  (Judgment-debtor),  Respondent* 
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Baboo  Kashee  Kant  Sein  for  Appellants. 

Baboo  Bama  Churn  Banerjee  for 
Respondent. 

Honesty  and  bona  fides  must  be  presumed  in  all  cases 
in  the  absence  of  evidence  to  the  contrary,  as  well  in 
all  applications  for  execution  as  in  every  other  instance, 
in  which  the  conduct  of  a  party  to  a  civil  suit  or  crimi- 
nal  orosecution  is  considered,  and  has  to  be  dealt  with 
by  a  Court  of  justice. 

Normattj  C,  J, — It  is  clear  that  the  judg- 
ment of  the  Judge  must  be  reversed,  and 
that  process  of  execution  in  this  case  must 
issue.  The  question  which  has  been  argued 
before  us  is,  whether  the  right  to  issue  exe- 
cution is  barred  bv  the  20th  Section  of  Act 
XIV.  of  1859. 

Now,  the  facts  appear  to  be  these.  The 
decree  is  a  decree  of  the  late  Sudder  Court, 
dated  ist  June  1861.  The  iirst  application 
to  execute  the  decree  was  made  on  the  1 6th 
May  1864,  and  upon  thalr  a  notice  under 
Section  216,  Act  VIII.  of  1859,  issued  calling 
on  the  defendant  to  show  cause  why  the 
decree  should  not  be  executed  against  him. 
That  notice  is  on  the  record,  and  the  return 
of  the  ofTicer  who  effected  the  service  is  en- 
dorsed on  the  back  of  the  notice.  We  con- 
cur with  the  learned  Judges  who  remanded 
this  case,  in  considering  the  return  to  be 
primd  facie  evidence  of  the  truth  of  the 
facts  stated  therein.  It  appears  from  this 
return  that  the  notice  was  taken  by  an  offi- 
cer of  the  Court  to  the  house  of  the  judg- 
ment-debtor ;  and,  as  he  was  not  found,  a  copy 
was  stuck  up  upon  the  door  of  his  house. 
No  further  proceedings  appear  to  have  taken 
place  upon  that  application  for  execution. 
From  the  date  of  service  of  that  notice 
down  to  the  time  when  the  plaintiff  applied 
for  execution  on  the  i6th  July  1868,  there 
is  no  pretence  for  saying  that  steps  had  not 
been  taken  from  time  to  time  to  keep  the 
decree  in  force. 

The  Judge,  however,  finds  that  "  the 
'*  notice  of  Jiily  1864  was  clearly  only 
*'  colorable.''  Baboo  Bama  Churn  Baner- 
jee, ,  who  appears  to  support  the  Judge's 
finding,  is  not  able  to  point  out  any  evidence 
on  which  that  findinjf  of  the  Judge  is  based, 
beyond  the  mere  fact  that  the  plaintiff  did 
not  choose  to  proceed  further  with  the  exe- 
cution. We  think  that,  when  a  step  towards 
the  execution  of  a  decree  is  taken  in  a  Court 
of  Justice,  it  must  be  assumed  to  have  been 
taken  honestly  and  bond  fide,  Honesty-and 
bona  fides  must  be  presumed  in  all  cases, 
in  the  absence  of  any  evidence  to  the  con- 
trary, in  a  case  of  application  for  execution, 
as  well  as  in  every  other  instance  in  which 


the.  conduct  of  a  party  to  a  civil  w{ 
criminal  prosecution  is  considered,  and 
to  be  dealt  with  by  a  Court  of  Justice, 
seems  to  us  that  the    presumption 
would  arise  in  this  is  exactly  the  revc 
any  inference  adverse  to  the  decret- 
The  decree-holder,  seeking  to  execute 
cree,  serves  a  notice  under  Section  21I 
cannot  find  the  judgment-debtor.    Is 
order  to  preserve  his  right  from  being 
by  limitation,  to  bring  in  a  fictitious 
property    which     probably    the   judj 
debtor  does  not  possess ;  or  if  he  does 
the  decree-holder  does  not  know,  and 
means  of  knowing,  where  and  how  th: 
perty  is  to  be  found  ?    Is  he  to  be  drii 
issue  out  process  of  execution  agaii 
person  of  the  judgment-debtor,  the  ef 
which  may  probably  be  that  he  will  ' 
pay  the   daily  expenses  of  the  judj 
debtor  whilst  in  the  civil   jail,  and  gjl 
thing   whatever  from    him  ?    The  infe 
that  ive  should  draw  from  the  circunw 
which  appear  in  this  case  is,  that  the  d( 
holder  felt  that  it  was  useless  to  takc^ 
further  steps  against  the  man  who  bad 
bably  concealed  himself. 

We  think  there  is  nothing  to  warrax 
inference  of  the  Judge  that  the  noii( 
July  1864  was  "only  colorable," 
not  bond  fide.  That  being  so,  the  ap| 
tion  for  execution  of  July  1868  is  ^ 
time,  and  the  execution  must  proceed. 

The  respondent  will  pay  the  appcH 
costs  in  this  Court  and  in  the  Courts  bci 


The  28th  February  1871. 
Present : 
The  Hon'ble  J.  P.  Norman,  Officiating 
Justice,  and  the  Hon'ble  G.  Loch,7< 

Section  273,  Act  VIII.  of  iSj^St 
Annuities  —Discharge. 

Case  No.  398  of  1870. 

Miscellaneous  Special  Appeal  from  an 
passed  by  the  Judge  of  the  24'PeriMt 
dated  the  22nd  September  i8jo,  revi 
an  order  of  the  First  Subordinate  j 
of  that  District,  dated  the  lOlh  SepU 
i8yo, 

Nowab  Asudut  Dowla  Reza  Hossein 
(Judgment-debtor),  Appdlani, 

versus 
Haminsud  Dowla  Abed  Khan  (Decrcj- 

er),  Respondent, 
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OS  Askooiosh  Dhur  and  Kumolakant 
t^ein  for  Appellant. 


Jiff.  i?.  E.  Tividale  for  Respondent. 

lenNdebtor  refusing^  to  place  at  the  disposal 

irt  vhatever  property  he  has  (even  thoug^h  it 

doraonuity  receivable  from  the  Government), 

l^nev  10  i»rovision  beins^  made  for  the  payment  of 

t»  23 'Qot  entitled  to  ask  for  his  dischar^^^e  under 

27J,  C'jde  of  Civil  Procedure. 

fflii/i,  C.  J, — This  is  a  special  appeal 
the  decree  of  the  Judge  of  the  24-Per- 
hs.  The  facts  appear  to  be  these, 
judgment-debtor  is  a  person  enjoying 
is  called  a  stipend  or  annuity  of 
200  a  month ;  it  does  not  very 
appear  what  are  the  conditions  under 
he  receives  that  stipend.  The  first 
iiods  that  the  judgment- debtor  receives 
Government,  and  the  Judge  assumes 
creditor  cannot  touch  it.  The  judg- 
bior,  being  arrested  in  execution  of  a 
for  a  sum  of  Rupees  x,  7*10,  applied,  im- 
provisions  of  Section  273,  Act  VIII. 
K59,  for  his  discharge,  on  the  ground 
lie  had  no  present  means  of  paying  the 
either  wholly  or  in  part,  and  that  he 
willing  to  place  whatever  property  he 
d  at  the  disposal  of  the  Court. 
Judge  of  the  24-Pergunnahs  has  held 
the  inability  of  the  decree- holder  to 
this  stipend  is  no  reason  why  the  debt- 
lid  take  advantage  of  that  circumstance, 
ist  on  retaining  that  stipend  without 
any  .attempt  to  pay  his  debt.  The 
has,  therefore,  directed  that  the  debt- 
id  set  apart  a  fixed  portion  of  his 
,  and  authorize  the  decree-holder  to 
that  amount  monthly ;  and  he  ordered 
ihhe  debtor  would  not  consent  to  this 
mem,  the  decree-holder  should  be  at 
to  have  his  decree  executed  by  im- 
em  of  the  debtor. 

^  of  opinion  that  the  decision  of  the 
is  perfectly  correct.     It  is  one  of  the 
ns  upon  which  the  person  arrested 
a  warrant  in  execution  of  a  decree  is 
eniiiled  to  his  discharge,  that  he  is  to 
ffmg  to  place  whatever  property  he  pos- 
at  the  disposal  of  the  Court.    If,  there- 
debtor  refused  to  place  this  stipend 
inuity  at  the  disposal  of  the  Court  in 
that  the  Court  might  make  provision 
payment  of  the  debt  due  to  the  de- 
liolder  in  such  a  manner  as  it  might 
just  and  proper  with  reference  to  the 
distances  of  the  case,  the  judgment- 
jr  was  not  entitled  to  ask  the  Court  for 
discharge  under  the  273rd  Section. 


The  result  is  that,  in  our  opinion,  this  spe- 
cial appeal  must  be  dismissed  with  costs, 
which  we  assess  at  one  gold  mohur. 


die 


the 


The  25th  February  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice^  and  the  Hon'ble  G.  Loch,  Judge, 

Pauper-sttit — Stamps — Claim  of  Government — 

Costs  of  suit 

Case  No.  438  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  fudge  of  Moorshedabad,  dated  the 
2jrd  September  iSyo, 

IVan  Kristo  Roy  (one  of  the  Judgment- 
debtors),  Appellant, 

versus 

The  Collector  of  Moorshedabad  on  behalf  of 
Government  (Decree-holder),  Respondent, 

Baboo  Sreenath  Doss  for  Appellant. 

Baboo  Unnoda  Ptrshad  Banerjee  for 
Respondent. 

Where  Government,  after  attaching  a  pauper  plaint- 
iff's decree  in  order  to  recover  the  value  of  stamps 
under  Section  309  of  the  Code  of  Civil  Procedure,  con- 
sents  to  the  sale  of  the  decree  in  execution  of  another 
decree  against  the  pauper,  and  obtains  an  order  by 
which  it  secures  the  chance  of  any  sucplus  arising  from 
such  sale,  it  cannot  afterwards,  when  the  sale  is  found 
to  yield  no  surplus,  be  heard  10  say,  as  against  the  pur- 
chaser, that  the  decree  was  sold  subject  to  its  claim  for 
stamps. 

The  amount  of  stamps  in  a  pauper-case  cannot  be 
claimed  as  a  lien  or  charge  upon  the  decree  in  favor  of 
Government,  but  is  recoverable  in  the  same  manner  as 
costs  of  suit ;  Government  being,  as  regards  its  claim 
in  such  a  case,  in  no  higher  position  than  an  ordinary 
judgment-creditor. 

Norman,  C.  J, — One  Unnopoorna  Dossia 
brought  a  suit  as  a  pauper,  and  obtained  a 
decree  for  moveable  and  immoveable  pro- 
perly in  suit  No.  11  of  1869.  The  decree 
did  not  give  costs  to  either  p^rly,  but  it 
contained  an  order  that  Government  should 
recover  the  value  of  stamps  under  the  309th 
Seciion  of  Act  Vlll.  of  1859  from  the 
pauper  plaintiff,  Unnopoorna.  The  decree 
was  dated  the  22nd  of  January  1870. 

Gunga   Ram  Paul,   a  creditor  *of   Unno- 
poorna,  in    execution   of  a  decree  against 
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her,  attached  the  decree  which  she  had 
obtained  in  suit  No.  ix  of  1869.  Subse- 
quently to  the  attachment  of  Gunga  Ram 
Paul,  the  Collector  of  Moorshedabad,  on 
behalf  of  the  Government,  obtained  an  at- 
tachment against  Unnopoorna^s  decree  for 
satisfaction  of  the  amount  awarded  to  them 
in  respect  of  stamps.-  On  the  24th  of 
June  1670,  a  petition  was  put  in  on  behalf 
of  Government,  alleging  that  Unnopoorna's 
decree  in  suit  No.  11  of  1869  had  been 
attached  in  execution  of  the  decree  of 
Gunga  Ram  Paul,  praying,  amongst  other 
things,  that  the  sale  might  proceed,  and 
after  payment  of  the  amount  due  under 
Gunga  Ram  Paul's  decree,  the  surplus-pro- 
ceeds arising  from  the  sale  should  be  made 
over  to  Government. 

The  decree  of  Unnopoorna  in  suit  No.  1 1 
of  1869  was  sold  in  execution  of  Gunga 
Ram  Pauls  decree  on  the  4th  July.  It  did 
not,  however,  realize  sufficient  to  pay  off 
the  amount  due  to  Gunga  Ram  Paul.  One 
Pran  Kristo  Roy  became  the  purchaser. 
The  Government  subsequently  presented  a 
petition  for  the  attachment  of  the  decree 
purchased  by  Pran  Kristo  for  satisfaction 
of  the  amount  due  to  them  for  stamps,  con- 
tending that,  notwithstanding  the  sale,  Pran 
Kristo  Roy,  as  purchaser  of  Unnopoorna's 
decree,  was  liable  for  the  amount  payable  to 
Government  for  stamps. 

The  case  came  before  the  Officiating 
Judge  of  Moorshedabad,  who  held  that 
Pran  Kristo  Roy,  as  assignee  of  the  decree, 
must  be  held  responsible  for  any  sum  due 
from  the  original  decree-holder,  Unnopoorna, 
to  Government  in  respect  of  stamp-duty. 

From  that  decision  an  appeal  is  preferred 
to  this  Court. 

Two  objections  are  taken  by  Baboo  Sree- 
nath  Doss. 

The  first  is,  that  the  Government  having 
consented  to  the  sale  of  the  decree  under 
the  execution  of  Gunga  Ram  Paul,  and 
having  obtained  an  order  by  which  they 
secured  to  themselves  the  chance  of  any 
surplus  arising  from  that  sale,  cannot  be 
heard  to  say  now,  as  against  the  purchaser 
at  that  sale,  that  the  property  sold  was  sub- 
ject to  any  claim  of  Government  under  the 
decree  made  in  its  favor  for  the  value  of 
stamps. 

We  think  that  this  contehtion  is  well- 
founded.     Whatever    may   have    been    the 


right  of  Government  to  have  preventedi 
sale  by  Gunga  Ram  Paul,  or  to  have 
on  any  supposed  rights  as  incumbi 
the  decree,  by  consenting  to  the  sate 
became,  in  fact,  the  sellers  themseh, 
put  it  at  the  lowest.  They  permitted,  ij 
actually  did  not  induce,  the  purchi 
sent  at  that  sale  to  believe  that  nhej 
buy  the  decree  free  from  all  claims 
Government,  who  were  to  be  satisfied' 
the  proceeds.  If  such  a  claim  as 
made  b)  the  Government  should  be 
the  greatest  injustice  would  be  done 
nopoorna.  If  her  decree,  noiwilhs 
the  consent  of  Government  to  the  sal 
their  election  to  take  payment  out 
proceeds  of  the  sale,  was  still,  notwil 
ing  the  sale,  to  be  treated  as  subject  to'4 
for  the  stamp-duty,  the  price  which 
be  realized  at  the  sale  would  be  the 
the  decree  less  the  amount  of  the  li 
brance  in  favor  of  the  Government ;  ai 
out  of  the  price,  after  that  value 
ducted.  Government  would  get  paid, 
contention  of  the  Government  is  well-fc 
ed,  it  would  prove  that,  if  the  decree^ 
realized  a  sum  sufficient  to  pay  off  tbe< 
of  Government,  and  if  Government  bad - 
paid  in  full  out  of  the  proceeds,  UnDO{ 
might  be  mulcted  in  double  the  amoontj 
to  the  Government. 

We   think,  therefore,  it  is  clear  tl 
Government   is    bound,   as  between 
selves  and   other    parties   to  that  s^ 
treat  the  sale  as  passing  an  absolute  ii 
in  the  decree  free  from  any  claim  or 
on  the  part  of  Government. 

The  next  point  urged  by  Baboo  Sr( 
Doss  seems  equally  fatal  to  the  right 
Government.     By  the    309th    Section, 
amount  of  stamps  in  a  pauper-case  is ' 
verable   by  Government,   from   any 
ordered  to  pay  the  same,  in  the  same  ©1 
as  costs  of  suit  are  recoverable.    Now, 
of  suit  are  recoverable  by  attachment 
execution.     There   is   nothing  in  the  3< 
Section   which  makes    the   claim  for 
amount  of  stamps  ordered  by  the  deci 
be  paid  to  Government,  a  lienorcharj 
favor  of  Government   upon  ihq  decree^ 
the  amount  of  such  stamp. 

The  decree  of  Unnopoorna  having 
attached  by  Gunga  Ram  Paul  before 
steps  were  taken  by  the  Govcrnmeni, 
sold  by  the  permission  of  the  Go^^^ 
^  under  that  decree,  we  think  it  qflii^  " 
that  the  purchaser  acquired  a  perfectly 
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^  the  decree,  and  a  right  to  enforce  it 
manner  he  might  think  fit  without  any 
to  the  claim  of  Government. 

decree  of  the  Lower  Court  is  reversed 
in  both  Courts. 

,J.—l  concur,  for  it  appears  to  me 

^mmeat  in  this  case  is  in  no  higher 

than  an  ordinary  judgment-creditor; 

tbe  other  creditor  Gunga  Ram  attach- 

.property  of  the  debtor  before  Govern - 

Be  VIS,  under  the  law,  entitled  to  have 

satisfied  in  full  out  of  the  sale- 

before  any  part  of  them  could  be 

the  other  creditor.     It  matters  very 

, under  such   circumstances,    whether 

lent  consented  to  the  sale  by  Gunga 

ibc  property  of  the  debtor  or  not. 


I 


The  28th  February  1871. 

Present : 

Hon'ble  £.  Jackson  and  Onookool 
Chnnder  Mookerjee,  Juclges. 

iMMi-iiroceedtnrs— Section  20,  Act  XIV. 
011859. 

Case  No.  483  of  1870. 

hntoys  Appeal  from  an  order  passed 
tt<  Judge  of  JDacca,  dated  the  22nd 
htr    1 8 JO,    affirming  an   order   of 

Sudder    Moomiff   of   that    District, 

'the  nth  July  i8jo. 

Ibq  Oobind  Shaha  (Decree-holder'), 
Appellant, 

versus 

Iro  Coomar  Chowdhry  (Judgment- 
debtor),  Respondent. 

^.  T,  Allan  and  Baboo  Dxvarkanaih 
Sein  for  Appellant. 

Sreenath  Doss  and  Mohinee  Mohun 
Roy  for  Respondent. 

*  ^ree^holder  is  referred  to  a  civil  suit  by 

t  to  which  he  applies  for  execution,  and  he 

Py  carries  on  proceedings  in  order  to  get  full 

^  his  decree,  such  proceeding's  must  be  held 

^JortWra»ce  of  execution  and  as  keepinsj  the 

frjft,  7.— The     appellant    in    this 

Uie  decree-holder.     He  obtained   a 

fet  possession  of  certain  land  in  July 


1863.  This  decree  was  confirmed  on  appeal 
in  January  1864,  'and  further  confirmed  on 
Special  appeal  in  November  1S64.  The 
decree-holder  applied  for  execution  of  his 
decree  on  the  9th  June  1864,  while  the 
appeal  in  the  High  Court  was  pending. 
The  decree- holder  in  that  application  stated 
that  the  judgment-debtor  had,  after  the  pass- 
ing of  the  decree,  built  a  pucca  house  on  a 
portion  of  the  disputed  land,  and  he  prayed 
that  possession  be  given  him  by  the  demo- 
lition of  the  building.  The  Moonsiff,  before 
whom  the  execution-proceedings  were  pend- 
ing, referred  him  to  a  regular  suit. 

The  decree-holder  went  to  the  Civil  Couit, 
praying  that  a  complete  relief  under  his 
decree  might  be  granted  to  him  by  ordering 
the  demolition  of  the  building  erected  by  the 
judgment-debtor.  This  case  was  pending 
for  some  time  in  the  Zillah  Courts;  but 
ultimately,  an  appeal  being  preferred  to  the 
High  Court,  this  Court  held,  on  the  nth 
April  1867,  that  the  decree-holder  could  have 
obtained  relief  in  the  execution-department, 
and  that  there  was  no  necessity  for  him  to 
institute  a  separate  suit.  The  High  Court 
accordingly  dismissed  that  suit. 

The  decree-holder  then  applied  to  the 
Moonsiff  for  the  execution  of  the  decree  by 
the  removal  of  the  pucca  house.  Both  the 
Lower  Courts  have  held  that  the  execution 
is  barred,  refusing  to  take  into  account  the 
proceedings  taken  in  the  regular  suit  as  pro- 
ceedings to  keep  the  decree  in  force.  The 
Lower  Appellate  Court  says :  *'  The  only 
*'  question  is  whether  the  regular  suit,  which, 
*'  at  the  instance  of  the  Moonsiff,  the  appel- 
"  lant  instituted,  can  in  any  way  be  made  to 
"  keep  the  decree  in  force.  Strictly  speaking, 
"  of  course,  it  cannot,  but  I  think  also  the 
"appellant  can  take  no  benefit  from  his 
"  regular  suit,  because  it  was  open  to  him  to 
"  appeal  against  the  Moonsiff's  order  refer- 
"ring  him  to  a  regular  suit." 

Although  it  is  correct  to  say  that  the 
decree-holder  could  have  appealed,  but  did 
not  appeal,  still  the  proceedings  that  he  has 
taken  in  the  Civil  Court  to  give  effect  to  his 
decree  are  proceedings  to  keep  the  decree  in 
force.  We  find  that  the  decree- holder  ap- 
plied to  the  Moonsiff  to  give  him  possession 
of  the  land  by  the  removal  of  the  building. 
The  Moonsiff,  not  knowing  his  duty,  refused 
to  give  him  possession,  and  referred  him  to  a 
civil  suit.  The  decree-holder  weift  to  the 
Civil  Court,  and  the  only  object  in  going  to 
the  Civil   Court  was  to  have  the  complete 
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benefit  of  the  decree  he  obtained  against  the 
defendant.  The  High  Court  thought  that  it 
was  unnecessary  for  him  to  bring  a  separate 
suit.  But  that  does  not  show  that  the  pro- 
ceedings were  not  bvnd  fide,  for  there  is 
nothing  to  show  that  he  did  not  take  those 
proceedings  to  keep  the  decree  alive. 

I  would,  therefore,  hold  that  the  proceed- 
ings takeo  in  that  suit  were  proceedings 
under  Section  20,  Act  XIV.  of  1859,  to  keep 
the  decree  in  force ;  and  as  this  application  is 
within  three  years  of  the  last  order  passed  in 
those  proceedings,  the  decree  is  not  barred 
by  limitation.  1  would,  therefore,  remand 
the  case  to  the  Court  below  for  adjudication 
on  the  merits  of  the  application.  I  think 
the  decree-holder  should  have  his  costs, 
which  will  be  three  gold  mohurs. 

Jackson,  J, — I  concur.  I  also  think  that, 
in  a  case  where  the  decree-holder  was  referred 
to  a  civil  suit  by  the  Court,  and  he  accord- 
ingly carried  on  proceedings  in  order  to  get 
full  relief  under  his  decree,  such  proceedings 
ought,  in  justice,  to  be  held  proceedings  in 
furtherance  of  the  execution  of  the  decree. 


The  28ih  February  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Res  adjudicata— Onus  probandi. 

Case  No.  2182  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Choia 
Nagpore,  dated  the  4th  July  i8*jo,  affirm- 
ing a  decision  of  the  Officiating  Deputy 
Commissioner  of  Manbhoom,  dated  the 
2yth  November  i<S6g, 

Rajah  Mokoond  Narain  Deo  (Dcfenda.nt), 

Appellant, 

7'ersns 

Jonardun  Dey  Burnick  (Plaintiff), 
/Respondent. 

Baboo  Gopeenath  Mookerjee  for  Appellant. 

Baboo  Tarucknath  Paleet  for  Respondent. 

The  cause  of  action  between  two  parties  cannot  be  said 
to  be  a  res  adjiidicata,  if  the  first  case  was  disposed  of  on 
appeal  on  a  purely  technical  point,  even  though  the 
suit  was  decided  on  its  merits  in  the  Court  of  first 
instance. 


In  a  suit  for  possession  where  plaintiff  ctuos, 
a  pottah,  the  execution  of  which  is  not  deoied 
fendant,   whose  contention  is  that  the  lessor 
power  to  grant  it,  the  onus  is  on  the  defendant! 
his  plea. 

Glover,  J, — The  plaintiff  in  this 
sues  for  possession  of  a  mouzah  called 
with  mesne-profiis  from  the  jear  i\ 
1275  inclusive.  He  claimed  under  a 
ruree  pottah  granted  by  the  defei 
ancestor.  Rajah  Hurry  Narain  Deo, 
25  th  By  sack  1252  to  one  Bisho  Xatb 
Lalla,  who  transferred  the  holding 
plaintiff's  elder  brother,  Sheodursan.  ia] 
The  plaintiff  alleges  that  he  remained 
ly  with  Sheodursun  in  possession  o(- 
lands  till  the  year  1265,  when  the  def< 
collected  rents  direct  from  the  ryots, 
dispossessed  him. 

It    appears    that,    in   1864,    the 
brought  a  suit  alleging  ouster  on  \\ 
of  the  defendant    with    reference  to 
lands;  and  although  he  got  a  decree 
first  Court,  his  case  was  dismissed  io 
without  going  into  the  merits,  on  the 
that,  so  long  as  the  widow  of  his 
Sheodursun  was  alive,  he  had  no  4) 
bring  the  suit.    The  present  suit  was 
on  the  5th  of  April  1869.     The  defe 
alleged  that  the  matter  was  res  adji 
having  already  been   decided  beiw 
parties  in  the  suit  of  1864;  that  the 
iff  had  not   been   in  possession  wit 
years,  and  that  limitation  barred  hiij 
that  his  mokurruree  title  was  a  frai 
one,  and,  even  if  genuine,  would  be  ii 
inasmuch  as  the  grantor  thereof  had 
power  to  give  it.     Both   the  Lower 
have  decided  on  all  points  in  favor 
plaintiff. 

It  is  contended  in  special  appeal,  iiri^ I 
this    suit  comes    under   the    provisi( 
Section  2  of  Act  VIII.  of  1859,  the  sul 
matter  being  a  res  ad  judicata  which 
not  form  the  subject  of  a  second  suit, 
objection   appears   to   us   altogeiber 
able. 

The  original  suit  brought  by  the  pli 
against  the  defendant,  no  doubt,  was  ' 
on  the  merits  in  the  Court  of  first  in! 
(that   decision   being    in   plaintiffs 
but  the  Judge,  on  appeal,  disposed 
case  purely  on  a  technical  point,  so 
between  the  plaintiff  and  defendant,  th« 
been  no  cause  of  action  similar  to  the  p' 
one  already  heard  and  determined  by  a 
of  competent  jurisdiction. 
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second  objection  is  that  the  Judicial 
itssioQer  has  decided  the  issue  of  limi- 
>  on  no  evidence  at  all.    This  objection, 
think,  is  worthless,  as  the  Judge  has 
on  the    evidence   that  the  rent   for 
(fixated  lands   was  paid  to  the  de- 
fs  tebseeldar,  and  that  the  receipts 
lade  cfver  to   the   plaintiff,  and   this 
some  evidence  on  which  the  Judge 
presume  that  the  plaintiff   had  paid 
^tBis,  and  was  in  possession  by  doing 
is  said  that  these  receipts  have  not 
f^'itfested ;  but  even  if  it  were  so,  this 
"  not  affect  the   credibility  of  the  oral 
which  was   to  the  effect  that  the 
was  collected  from  the  plaintiff  and 
given  to  him  ;  and  whether  the  re- 
given  to  him    are  the   receipts   now 
other  receipts  does  not  affect  the 
at  issue.     The  question  was  whe- 
plaintiff  paid  any  rent  and  got  any 
1;  and  if  he  did  so,  whether  that  was 
of  possession. 

third  and  last  objection  with  refer- 
[10  the  validity  of  the  pottah  has  been 
'  sposcd  of  by  both  the  Courts  below, 
tge  has  found  as  a  fact  that  the  de- 
does  not  deny  the  execution  of  the 
but  that  his  objection  is  that  it  was 
by  somebody  who  had  no  power  to 
[it    That  being  so,  the  Judge  was  not 
in  throwing  the  onus  on  the  defend - 
prove  his  special  plea.     He  failed  to. 
and  the  point  was,  therefore,  properly 
against  him. 

At  grounds  taken  in  special  appeal, 
re,  fail,  and  the  special  appeal  is  dis- 
with  costs. 


The  I  St  March  1871. 

Present  : 

I.Bto'blc  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges, 

330,  Act  VII I,  of  1859— Procedure. 

Case  No/407  of  1870, 

ilaneous  Appeal  /roiifi/ui  order  passed 
iht  Officiaiuig.  yudkial  Commissioner 
www,  dated  the  22nd  September  i8yo, 
ffrsing  an  order  of  the  Deputy  Commis- 
jxr  of  Kumroop^  dated  the  nth  August 


•  Luleet  Narain  Gossamee  (Claimant), 

Appellant, 

versus 

Keshub  Deb  Gossamee  (Decree-holder), 

Respondent, 

Baboo  Luleet  Chunder  Sein  for  Appellant. 

Baboo  Obhoy  Churn  Bose  for  Respondent. 

Where  a  party  complains  under  Section  230,  Civil 
Procedure  Code,  of  having  been  dispossessed  in  ex- 
ecution of  a  decree  to  which  he  was  not  a  party,  and 
there  are  reasonable  grounds  for  thinking  that  his 
clainn  is  bond  fidt\  it  is  the  duty  of  the  Court  to  treat 
the  case  as  a  regular  suit  between  the  claimant  as  plaint- 
iff and  the  decree-holder  and  judgment-debtor  as  de- 
fendants. 

Mitter,  J, — The  decree-holder  in  this  case, 
one  Keshub  Chunder  Gossamee,  instituted 
a  suit  against  Sreepoora  Debia  and  Buddun 
Chunder  Surma  for  possession  of  certain 
lands.  The  special  appellant,  Luleet  Narain 
Gossamee,  intervened,  claiming  the  property 
in  dispute  under  a  will  alleged  to  have  been 
executed  in  his  favor  by  the  predecessor  of 
the  decree-holder,  Keshub  Chunder.  The 
Court,  however,  without  making  Luleet 
Narain  a  party  to  the  suit,  and  without  de- 
termining what  his  rights  in  the  disputed  pro- 
perly were,  gave  a  decree  in  favor  of  Keshub 
Chunder  as  against  the  defendants  Sreepoora 
and  Buddun  Chunder.  Keshub  Chunder 
has  now  applied  for  execution,  and  the  special 
appellant,  Luleet  Narain,  appeared  before 
the  Deputy  Commissioner  of  Kamroop,  evi- 
dently under  the  provisions  of  Section  230,  Act 
VIIL  of  1859,  complaining  that  he  had  been 
dispossessed  by  the  decree-holder,  Keshub 
Chunder,  of  the  lands  in  question  in  execution 
of  a  decree  to  which  he  was  not  a  party. 
The  Deputy  Commissioner,  instead  of  trying 
the  case  in  the  mode  prescribed  by  the  Sec- 
I  tion  above  referred  to,  viz.,  instead  of  ascer- 
taining in  the  first  place  whether  the  claim 
brought  by  Luleet  Narain  was  a  bond-fide 
claim  brought  by  a  person  other  than  the 
defendant  in  the  original  suit,  and  then  try- 
ing the  case  as  a  regular  suit,  as  he  ought  to 
have  done,  passed  an  order  to  the  effect  that 
the  order  passed  by  him  on  the  i^ih  June 
last  **  will  not  disturb  Luleet  Narain  if  he 
is  in  possession.' 

Against  this  order  the  decree-holder,  Ke- 
shub Chunder,  appealed  to  the  Qfficiaiing 
Judicial  Commissioner,  and  that  ofiicer,  with- 
out going  into  the  merits  of  the  cSse  as  a 
regular  suit  between  the  parties,  reversed 
the  order  of  the  Deputy  Commissioner  upon 
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the  ground  that  he,  the  Deputy  Commission-  ! 
er,  had  no  power  to  stay  the  execution  of 
the  decree. 

We  are  of  opinion  that  there  has  been  a 
miscarriage  in  the  investigation  of  this  case  , 
in  both  the  Lower  Courts.     The  provisions . 
of  Section  230  are  clear  and  imperative.     If 
there  are  reasonable   grounds  for  thinking 
that  the  claim  preferred  by  the  plaintiff  is  a 
bond-fide  claim,  preferred  not  on  behalf  of 
the  party  cast  in  the  original  litigation,  it  is 
the  duty  of  the  Court  to  treat  the  case  as  a 
regular  suit  between  the  claimant  as  plaint-  ' 
iff  and  the  decree-holder  and  the  judgment-  ' 
debtor  as  defendants,  the  application  being 
registered  and  numbered  as  a  regular  suit.       1 

We,    therefore,    reverse    the    decision    of ; 
both   the   Courts    below,   and    remand    the  ' 
application  of  Luleet    Narain  to  the  Court 
of  first  instance  to  be  dealt  with  under  the 
provisions  above  referred  to. 

The  costs  of  this  Court  and  of  the  Lower 
Courts  will  abide  the  ultimate  result. 


The  LSI  March  1871. 

Present : 

The  llonble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Section  119,  Code  of  Civil  Procedure— 
Re-hearing. 

Case  No.  460  of  1870. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Subordinate  Judge  of  East 
Burdwan,  dated  the  12  h  September  iSyo. 

Sookh  Moyee  Dossce,  Appellant, 

versus 
Xurmooda  Dossee,  Respondent. 

Baboo  Bhyrub  Ch under  Banerjee  for 
Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondent. 

Ill  an  application  for  a  re-hearing  under  Section  1 19, 
Act  yill.  of  1S59,  niade  after  the  time  allowed  by 
that  Section,  where  applicant  alleg^ed  that  the  property 
which  had  been  attached  in  execution  was  not  her 
property,  and  that  she  had  had  no  notice  of  either  suit 
or  decree : 

Hki.u  tftat  ^hc  wai  entitled  to  an  imiuiry  into  the 
truth  of  the  alleg^ation  a^>  to  attachment,  and  that,  if  hei 
whole  plea  wci  c  made  out,  &he  would  be  entitled  to  a 
re-hearing"  of  the  case. 


Glover^  J. — Thk  appellant  in  this 
was  one  of  a  number  of  co-def( 
against  whom  a  suit  had  been  broiigfat| 
bond  which  hypothecated  certain 
property  as  security  for  the  debt 
of  the  defendants  made  their  appears 
defended  the  suit,  but  the  present 
was  not  present  at  the  time  th^  suit 
cided,  and  she  now  comes  in  under 
119,  forty-five  days  after  (as  the  Sal 
Judge  says)  the  attachment  of  her 
in  the  mofa«sil,  to  pray  for  a  re-h( 
the  ground  that  she  had  no  notice  of 
The  Subordinate  Judge  refused  her 
cation  on  the  ground  that  she  was 
time,  more  than  15  days  over  the 
lowed  by  Section  119  having  elapsed] 
the  process  for  enforcing  the  jad[ 
this  case,  the  attachment  of  her  propei 
been  executed  in  the  mofussil. 

The  appeal  is  made  on  the  groai 
no  process  for  enforcing  the  jadgm< 
ever  been  taken  against  the  property 
petitioner,  and  that  she  had  no  intn 
a  suit  having  been  brought  against 
appears  from  the  record  that  this 
Mussamut    Sookh    Moyee,    did,  vl 
came  before  the  Subordinate  Judge, 
give  evidence  in  support  of  her  alli 
that  the  property  which  had  beea  at 
was  not  her  property,  and  that,  ther 
process  for  enforcement  of  judgment 
.executed  against  her. 

It  is  contended  by  the  pleader 
other  side  that  the  petitioner  has  no 
the  privileges  given  by   Section  119 
she  was  one  of  a  number  of  co-defei 
against  several  of  whom  judgment  «'as] 
ed;  and  if  she  did  not  choose  to  make  f 
pearance  at  the  time  the  case  was  dia 
of,  the  Court  had  the  power  to  pass^ 
orders  with  regard  to  her  as  appear 
and  proper  under  the  circumstances 
case  (Section  1 16).     We  do  not  uDd< 
why  a  party,  against  whom  such  an 
may  have  been  passed  under  Sectioa] 
cannot  afterwards  come  up  and  apply 
re-hearing  under  Section  119.    Tbat^ 
tion  applies,  without  any  distinction, 
parties  against  whom  a  judgment  tSi 
has  been  pronounced,  on  the  ground  of  I 
not  putting   in   appearance  when  ibc 
was  first  heard.     Further,  it  does  nflC 
pear  that  any  order  was  passed  under  1 
provisions  of  Section  116. 

I'heu  with  regard  to  the   objalion 
the  property  which  was  attached  in  the 
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il,  and  the  attachment  of  which  is  said 
been  the  first  notice  which  the  peti* 
had  of  the  judgment  passed  against 
it  is  contended  that  she  must  neces- 
have  known  of  the  judgment,  and  that 
hment  was  made  against  her    pro- 
fnim  the  fact  that  this  property  had 
nortgs^ed  under  a  bond  by  herself  as 
dian  of  her  minor  son.     No  doubt, 
was  any  evidence   on   the   record 
that  Sookh   INIoyee   admitted   that 
rl?  attached  was  that  very  property 
she  had  mortgaged,  there  would   be 
id  oi  the  question  ;  but  in  her  applica- 
e  distinctly   says   that   the   property 
had  been  attached  in  execution  of  the 
was  not  her  property,  but  the  proper- 
fome  other  person,  and  offered  to  give 
in  support  of  that  plea. 

.die  case  of  Shib  Chunder  Bhadooree 
Luckhee  Debia  Chowdhrain,  reported 
6lh  Volume,  Weekly  Reporter,  page 
rhich  is  a  case  very  similar  to  this,  the 
^d  Jadges  remanded  the  suit  to  the 
Court  to  take  evidence  on  an  allega- 
'isade  under  circumstances  similar  to 
In  that  case  the  party  who  was  ap- 
for  a  re-hearing  under  Section  119 
that  the  property  which  had  been 
in  execution  was  not  his ;  that  it 
have  been  attached  as  his,  but  that,  in 
h  he  bad  no  interest  in  it ;  and  therefore 
[tile  attachment  gave  him  no  intimation 
Jre  had  been  an  ex-parie  decree  passed 
biffl,  and  the  learned  Judges  remand- 
case  to  have  an  inquiry  made  on 
[pointsj  and  to  have  it  decided  whether 
the  applicant  had,  by  reason  of  the 
ty  attached  being  the  property  of 
person,  not  received  intimation  by 
is  of  attachment  of  the  decree  pass- 
pinst  him.  This  case  appears  to  be 
"^lilar.     • 

the    property    which   the    decree- 
has  attached   is  the   property  mort- 
by  this  petitioner  is  denied  by  her ; 
this  denial  can  be  made  out,  and  if  it 
i'fcriher  be  made  out  that  she  had  no 
tttber  of  the  institution  of  the  suit  or 
tX'Parte  decree  passed  against  her, 
^tould  be  clearly  entitled,    under  the 
"  )n8  of  Section  1x9  to  a  re-hearing  of 

le  remand  this  case  to  the  Lower  Court 
ffcsh  trial  with  reference  to  the  above 
is. 

Vol  XV. 


The  I  St  March  1871. 

Present : 

The  Ilon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Cause  of  action— Pleadings— Registered  tenants 
—Section  27,  Act  X.  of  1859. 

Case  No.  1928  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Purneahy  da^ 
ted  the  2nd  July  i8yo,  affirming  a  deci^ 
sion  of  the  Moonsiff  of  Kishengunge^ 
dated  the  jrd  February  iSyo, 

Dhunput  Singh  Roy  Bahadoor  (one  of  the 
Defendants),  Appellant, 

versus 

Vellayet  Ali  and  others  (Plaintiffs), 
Respondents. 

Mr,  R.  T.  Allan  and  Baboos  Sreenath  Doss 
and  Kishen  Dyal  Roy  for  Appellant. 

Baboo  Grish  Chunder  Ghose  for 
Respondents. 

A  plaintiff  has  no  riqht  to  change  the  character  of  his 
pleading,  and  to  obtain  a  decree  on  a  cause  of  action  not 
originally  contemplated. 

A  zemindar  is  bound  to  look  only  to  his  registered 
tenant ;  the  equivalent  of  registration  being  presumed 
where  he  receives  rents  from  his  tenant  in  recognition  of 
his  tenancy. 

Bayley,  J, — In  this  case  the  plaintiff  sues 
to  feverse  the  sale  of  a  madad  niaish  paiki 
jageer,  held  under  Regulation  VIII.  of  1819, 
on  the  ground  of  no  notice  having  been 
served  upon  him.  I  may  add  that  we  have 
carefully  considered  the  whole  terms  of  the 
plaint,  and  we  find  there  is  nothing  whatever 
in  it  that  the  tenure  was  not  of  the  class 
contemplated  by  Regulation  VIII.  of  18 19, 
or  that  the  sale  was  improperly  held  under 
that  Regulation,  excejit  the  bare  mention 
that  the  plaintiff  did  not  receive  due 
notice. 

The  first  Court  gave  the  plaintiff  a  decree, 
which  the  Lower  Appellate  Court  has  affirmed 
on  appeal. 

In  special  appeal  the  contention  by  the 
pleader  for  the  special  appellant  1^  that  the 
Lower  Appellate  Court  has  erred  in  law  in 
holding  that  the  §ale  made  in  this  case  under 
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Regulation  VIII.  of  1819  is  illegal.  It  is 
admitted,  or  rather  it  has  been  found  as  a 
fact,  that  some  of  the  plaintiffs  are  pur- 
chasers of  a  portion  of  the  lands,  and  others 
claimants  as  co-parceners  by  inheritance. 
It  is  admitted,  however,  that  all  the  cases 
will  be  governed  by  one  decision  in  special 
appeal.  The  whole  question  is  as  to  the 
correctness  of  the  decision  of  the  Lower 
Appellate  Court  in  holding  that  the  sale  in 
this  case  was  illegal  under  Regulation  VIII. 
of  1819.  Ad  X.  of  1859,  Section  27,  clearly 
lays  down  that  a  zemindar  is  bound  to 
look  only  to  his  registered  tenant,  and  the 
equivalent  of  that  registration  may  be,  ac- 
cording to  the  rulings  of  our  Courts,  pre- 
sumed in  case  the  zemindar  receives  rents 
from  his  tenant  in  recognition  of  his  te- 
nancy. But  the  tenure  itself,  in  the  case 
now  before  us,  is  one  of  the  class  contem- 
plated by  Section  8,  Regulation  VIII.  of  1 819 ; 
and  on  the  pleadings  the  plaintiff,  whose  only 
case  really  was  that  the  sale  under  that 
Regulation  in  this  case  was  wrong  and  ille- 
gal, rested  on  the  allegation  of  no  notice  hav- 
ing been  served  upon  him.  Now,  the  plaint- 
iff had  ample  opportunity  of  requesting  to 
have  an  issue  fixed  and  determined  upon  that 
point,  but  from  the  first  to  the  last  he  has 
not  done  or  attempted  to  do  anything  of  the 
kind,  though  the  plaint  itself  indicated  this 
as  the  basis  of  the  illegality  of  the  sale. 
It  is  extremely  difficult  to  find  out  from  the 
judgment  of  the  Lower  Appellate  Court 
what  its  view  on  the  merits  of  the  case  is  ; 
but  this  fact  is  clear  that  the  I^wer  Appel- 
late Court  has  erred  in  law  in  holding  that 
the  property  was  not  liable  to  sale  under  the 
provisions  of  Regulation  VIII.  of  1819. 
Plaintiff's  case  was  that  the  sale  was  illegal 
in  consequence  of  no  notice  having  been 
issued  on  him.  Nevertheless,  he  took  no 
means  to  have  that  point  raised  in  issue 
and  decided.  He  raised  no  other  point,  and 
has  no  right  to  change  the  character  of  his 
pleading  now.  I,  for  myself,  am  always 
averse  to  see  a  plaintiff  who  comes  to  Court 
on  one  cause  of  action  resiling  from  that 
point,  and  getting  a  decree  on  a  cause  of 
action  which  he  never  thought  of. 

In  this  view,  I  would  reverse  the  decision 
of  the  Lower  Courts,  and  dismiss  the  plaint- 
iff's suit  with  all  costs. 

Miiier,  J. — I  am  of  the  same  opinion. 
I  think  the  Lower  Appellate  Court  is  wrong 
in  holdijig  that  the  tenure  in  question  was 
not  liable  to  be  sold  under  the  provisions  of 
Regulation  VIII  of   181 9.     The  objection 


was  never  raised  either  in  the  plaint 
any  other  proceeding  in  the  Court  ofi 
instance ;  and  if  it  were  raised  there, 
fendant-zemindar  might    have  concl 
proved  that  the  tenure  fell  within  tl 
visions  of  Section  8  of  that  Regulatioa. 

On  the  other  point  raised  in  the 
is  sufficient  for  me  to  say  that,  the 
Appellate  Court  having  distinctly  foi 
the  plaintiff's  name  was  never  regis 
the  zemindar's  books,  and  that  the  pi 
was   never  recognized   as   a  tenant  If 
shape  whatever,  the  defendant-zemii 
not  bound  to  give  any  notice  to  the 
when  he  instituted  proceedings  agaii 
registered  tenant  for  arrears  of  rent 
tedly  due  to  him.    That  being  so,  tbe{ 
iff's  suit  for  reversal  of  the  sale  most 
sarlly  fall  to  the  ground. 


The  ist  March  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.GI 

Judges. 

Rights  of  fishing  (]mbltc  and  pritate)— 1 

tion—User. 

Case  No.  2020  of  1870. 

Special  Appeal  from    a  decision 
ike  Subordinate  Judge  of  East  B\ 
dated  the   i$th   July    iSjo^  afn 
decision  of  the  Moonsiff  of  Culna^ 
the  loth  January  rSyo, 

Chunder  Jaleah  and  others  (Plaindl 

Appellants, 

versus 

Ram  Churn  Mookerjee  and  others  (1 
ants),  Kespondehts, 

Baboos  Chunder  Madhuh  Ghost  and 
nath  Banerjee  for  Appellants. 

Baboos  Kalee  Mohun  Doss  and  Kkd 
Mohun  Mookerjee  for  Respondent! i 

The  rig^ht  of  fishing  in  a  navigsble  river doesi 
long  to  the  public,  nor  is  the  Government  pmhA 
any  law  from  granting  to  individuals  the  exdusn*! 
of  fishing  in  such  a  river. 

Prescriptive  rights  are  founded  on  thepn 
of  a^grant  from  long-continued  uninterrupted 
enjoyment  as  of  right. 

Glover,  J. — ^This  was  a  suit  for  at, 
ration  of  the  plaintiffs'  right  to  fish  ia 
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Ganges  between  two  given  points,  viz., 
of  Gopee  Boishtub  and  the  Satga- 
trf enf,  without  payment  of  rent,  and  to 
damages  for  loss  of  fish  occasioned 
defendant's  action  in  obstructing  the 
:«idi  stakes,  nets,  and  other  appliances, 
ij  the  plaintiffs  were  prevented  from 
that  quantity  of  fish  which  they 
would  have  caught  had  there  been 
obstructions. 

defendants  Ram  Chunder  and  Sham 

Hooker jee,  after  denying  that  they 

any  bund,  or  in  any   way  ob- 

the  river  to  the  loss  of  the  plaint- 

ged.  that  the  plaintiffs  had  no  right 

ng  within   the    limits   specified    by 

without  payment    of  rent;    that   the 

Bhandoduho   was   included    in    the 

m  estate   No.  2375   on  the  Col- 

towjee,  which  was  sold  by  Govern- 

d  purchased  by  the  defendants,  who 

right  of  fishing  to  tenants.    They 

that  no  injury  had  been  done  to  the 

(iffs  or  to  the  public. 

other  defendants,  Otul  Beharee  Mun- 

[ffid  Nil   Kant    Roy,    the    owners    of 

portion  of  the  juikur  called  Nubo- 

suted  that  this  juikur  was  part  of 

;e  Kaleepore,   which  was  sold   for 

of  rent  due    by  the  durputneedar, 

bought  by  them  (defendants),  since 

time  they  have  been  in  possession. 

regard  to  the  juikur  Bhandoduho, 
formed  part  of  the   river   in  which 
lintiSs  sued  to   have    their  right  to 
:bired,  the   Moonsiff   found   that   it 
a  khas  mehal  of    Government, 
been  sold  to  the  defendants  Ram 
and  Sham  Chunder  by   Govern- 
v>d  that  these  defendants  had,  there- 
right  to  fish  the  water  in  any  way 
smed  be^t  to  them. 

to  the  other  juikur  Nubogunge,  the 
'"^ considered  that  the  defendants  Otul 

2nd  Neel  Kant  had  not  been  able 
re  ihat  the   flowing   stream   of   the 

in  which  the  plaintiffs  claimed  the 
of  fishing  was  identical  with  the 
Nubogunge,  purchased  by  them  at  the 
•sale  for  arrears  of  rent. 

»i^  regard  to  the  plaintiff's  title,  he 
Fwat,  although  they  had,  in  common  with 
pablic  generally,   the   right  of  fishing 
"^payment  in   the  navigable   stream 
Ganges,  which  was  the  khas  property 
'tmment,  they  had  no  tiile  to  do  so  on 


the  ground  that  they  had  exercised  the  right 
for  more  than  1 2  years  without  payment  of 
rent.    The  claim  for  damages  was  dismissed. 

The  Subordinate  Judge,  on  the  appeal  of 
both  plaintiffs  and  defendants,  modified  the 
Moonsiff's  decision,  and  passed  an  order  dis- 
missing the  plaintiff's  claim  altogether. 

They  now  appeal  specially  to  this  Court, 
and  urge — 

(i.) — That  the  Subordinate  Judge  has  mis- 
conceived the  nature  of  the  suit,  which  was 
not  to  prove  a  rent-free  title  to  the  river, 
but  to  establish  a  right  to  fish  therein  based 
on  an  uninterrupted  enjoyment  for  more  than 
12  years. 

(2.) — That  the  Subordinate  Judge  was, 
therefore,  wrong  in  dismissing  the  suit, 
because  plaintiffs  were  unable  to  file  docu- 
ments of  title. 

(3.) — That  he  was  also  wrong  in  supposing 
that  no  private  rights  of  fishing  can  exist  in 
a  navigable  stream. 

(4.) — That  12  years'  unirtterrupted  enjoy- 
ment of  the  right  of  fishing  would  give  the 
plaintiffs  a  title  to  have  their  right  declared, 
and  to  have  the  obstructions  in  the  way  of 
their  exercising  that  right  in  its  entirety 
removed. 

The  first  objection  appears  to  me  well- 
founded.  The  Subordinate  Judge  treated 
the  suit  as  one  of  alleged  rent-free  tenure. 
The  two  first  issues  fixed  by  him  at  the 
hearing  of  the  appeal  show  this.  They 
were  (i)  whether  the  juikur  is  the  valid 
rent-free  holding  of  the  plaintiffs,  or  does 
the  said  property  form  part  of  the  zemin- 
daree  as  well  as  of  the  Government  khas 
mehal  ?  and  (2)  whether  the  plaintiffs  had 
held  under  a  rent-fret  title  possessfon  of  the 
property  in  question  before  the  alleged  dis- 
possession mentioned  in  the  plaint  ?  and  on 
these  issues  the  Subordinate  Judge  decided 
that,  as  the  "  plaintiffs  had  not  been  able  to 
'*  prove  their  allegation  by  any  documentary 
"evidence,"  and  as  "they  could  not  show 
"  that  they  received  from  the  actual  owner 
"of  the  said  river  any  document  of  rent- 
"free  title  or  any  old  char  with  regard  to 
"  their  holding  any  rent-free  title  to  catch 
"  fish  in  an  unfordable  stream,"  therefore 
their  claim  is  not  proved,  and  their  suit  is 
dismissed,  the  mere  fact  of  their  having 
fished  "  without  any  right  in  the  juytur"  not 
being  sufficient  to  give  them  a  rent-free 
title. 
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Now,  it  is  clear  from  the  words  of  the 
plaint  which  have  been  read  to  us  that  the 
plaintiffs  did  not  attempt  to  set  up  any  rent- 
free  tiile.  What  they  said  was  that  they 
had  for  very  many  years  been  in  the  habit  of 
fishing  in  the  julkurs  in  question,  which  were 
the  navigable  stream  of  the  Ganges,  and  that 
the  defendants  had  no  right  to  obstruct  the 
free  exercise  of  their  privilege  by  erecting 
bunds  or  putting  up  stakes  and  nets.  They 
did  not,  as  the  pleader  for  the  special  respond- 
ents contends,  claim  an  exclusive  right  in 
themselves,  but  sued,  on  general  grounds,  as 
forming  part  of  the  general  public.  No  doubt, 
the  wording  of  the  plaint  is  in  one  place 
somewhat  dubious;  but  taking  the  whole 
together,  and  looking  to  the  way  in  which 
the  case  was  conducted  in  the  first  Court, 
there  can,  I  think,  be  no  doubt  that  the  plaint- 
iffs claimed  the  right  of  uninterrupted  fish- 
ery, on  the  ground  that  the  public  were 
entitled  to  fish  in  the  river,  and  had  so  fished 
from  time  immemorial.  And  if  this  view  be 
correct,  of  course  the  Subordinate  Judge 
was  wrong  in  insisting  on  documentary  evi- 
dence of  an  exclusive  rent-free  title,  and  in 
dismissing  the  plaintiffs'  case  for  want  of 
such  evidence. 

I  do  not,  however,  think  it  necessary  to 
remand  the  case  for  further  trial. 

It  has  been  strongly  contended  that  the 
right  of  fishing  in  a  navigable  river  belongs 
to  the  public,  and  that  no  grant  of  such 
right  can  be  made  to  any  private  individual, 
and  that  on  this  account,  if  on  no  other,  the 
plaintiffs  are  entitled  to  succeed.  1  am  not 
aware  of  any  law  in  force  in  this  country 
which  restricts  the  power  of  the  State  in  this 
way.  No  doubt,  there  is  a  decision  of  the 
late  Sudder  Court  (S.  D.  A.  Reports,  1859, 
page  1357),  ^ureeb  Hossein  Chowdhry  and 
others  versus  G.  Lamb,  which  has  been  much 
relied  oji  by  the  special  appellant,  in  which 
there  is  the  following  remark  :  "  That  by  the 
"Regulation  Law,  Regulation  XL  of  1825, 
*'  which  is  declaratory  of  the  Common  Law 
**  of  this  country,  as  well  as  by  the  Common 
"  Law  of  England,  the  bed  of  a  navigable 
"  river  is  not  the  property  of  any  individual, 
"  and  consequently  the  right  of  fishery  in 
*'  such  rivers  is  not  private  properly,  but 
*'  that  right  is  a  right  common  to  every  per- 
"  son.  And  if  any  individual  claims  an 
"  exclusive  right  in  navigable  waters, 
*'  he  must  show  that  it  has  been  acquired 
"  either  by  grant  or  by  prescription,  and  that, 
"  until  that  be  shown,  the  presumption  is 
"  Strong  against  him." 


But  in  the  first  place,  this  case  is 
all  fours  with  the  present.     It  had 
to  the  IMegna,  a  large  river  in  which 
ebbs  and  fiows  regularly,  and  which 
every  thing  to  do  with  the  decision 
at ;  for  the  learned  Judges  say  in  the 
ing  part  of  the  decision  :  "  Altogether 
'  of  opinion  that  neither  of  the  (Mirtiet; 
'  us  has  to  any  extent  proved  the 
'  titles  set  up  by  them.     Had  the 
'  claims  advanced  on  either  side  been 

*  exclusive  right  of  fishing  in  a  river 

*  the  ebbing  and  flowing  of  the  tide, 
'  case  the  claims  of  the  parties  would 
'  been  limited  to  the  extent  of  their  rii 
'  ownership." 

The  julkur  now  in  dispute  is  in  &; 
gable  river  certainly,  for  boats  can 
pass  at  all  seasons  of  the  year,  altlK 
the  hot  and  cold  seasons  the  water 
very  deep,  but  the  river  has  no  tide 
place  where  the  julkurs  are  situated, 
dormant  stream  like  most  other  inland: 

In  the  next  place,  I  do  not  underst 
Regulation  XL  of  1825   enacted  tint 
"  bed  of  a  navigable  river  could  not  * 
**  property    of    any    individual."     Oaj 
contrary,    that    Regulation    appears 
distinctly    to    recognize    the  fact  tbilj 
bed  of  such  river  might  become  the  pi 
of  an  individual  proprietor,  as  in  the 
an  island  between  which  and  a  riparii 
prietor  the   water   might   be  fordabie»] 
this   case,   the    nearest    riparian   pK 
could,  if  the  channel  between  his  es 
the  newly-formed  island  were  fordablc^j 
in  and  secure  it  for  himself.     The  R< 
tion  did  not,  therefore,  as  it  seems 
declare  that  the  beds  of  all  navigable 
were  the  property  of  the  State;  but  if 
done  so,  it  would  have  followed,  I  supposM 
the  right  of  fishery  in  the  waters  o«f| 
bed  would  be  the  property*of  Govei 
also.     Anyhow  I   fall  to  see  the  infc 
which  has  been  much  pressed  upon  ti^j 
because  the  bed  of  a  navigable  river 
not  belong  to  any  individual,  bat  does, 
under  particular  circumstances,  belong 
State,  the  right  of  fishery  in  such  a  riverj 
not  become  private  property.    I  sboul 
ther  have  inferred  that,  if  the  State  had^ 
under  ordinary  circumstances  over  the 
bed,  they  had  also  over  the  fisheries 
could  grant  the  latter  to  individuals  as 
as  the  former. 

I  do  not,  indeed,  consider  that  the  dectf 
above  quoted  laid  down  any  such  g« 
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ition,  and  it  is  certain  that  the  point 
led  had  no  connection  with  it.     I  have 
nsolted  Mr.  Justice  Bayley,  one  of  the 
who  took  part  in  that  decision,  and 
no  doubt  that  the  only  point  decided 
fight  to  a  fishery  in  what  was  almost, 
qoite,  an  arm  of  the  sea. '  In  short,  the 
gist  of  the  judgment  is  opposed  to  the 
gvbichthe  special  appellant's  pleader 
to  pat  upon  it,  although  there  are  de-  ' 
passages  which  may  support  his  con- 
m. 

must  not  be  forgotten,  moreover,  that, 

gh  ihe  Common  Law  of  England  now 

s  the  grant  of  rights  of  fishing  by  the 

in  a  public  river,  meaning  by  that  a 

ble  river  where  the  tide  ebbs  and  flows, 

not  so  always  ;  but  before  the  Great 

,  the  Crown  had  the  power  to  grant  to 

uals  exclusive  rights  of  fishing  therein 

Stephen's  Commentaries  680),  and  I  do 

t«cc  that  the  governing  power  in  this 
is  prohibited  by  any  law  from  doing 

«amc  .thing.  As  a  matter  of  fact,  it  has 
80  in  very  many  instances,  and  very 
jolkurs  composed  of  portions  of  large 
"le  rivers  (meaning  by  navigable, 
which  allow  of  the  passage  of  boats 
seasons,  although  they  are  not  tidal) 
been  leased  out  by  Government  either 
tcly  or  as  adjuncts  to  estates.  To  my 
knowledge,  "  julkurs  in  the  large 
Soane  and  Gunduk  have  been  and 
id  out  to  individuals  by  the  Govern- 
and  the  practice  has  gone  on  for  the 
indred  years. 

do  not.  therefore,  think  that  it  can  be 
tliat  the  public   have  the  right   which 
•pccial  appellant's   pleader  claims  for 
or  that,  the  plaintiffs,  as  representing 
Public,  could    remove   the    obstruction 
in  the  way  of  their  more  profitable 
by  the*  proprietors  of  the  julkurs  in 
Q.    And  it  has  been  found  as  a  fact 
Subordinate  Ju.ige  that  the  defend- 
are  proprietors    holding    their   rights 
the  Government. 


the 


jere  remains  the  question  whether  1 2 
enjoyment  of  an  unrestricted  rig-ht  of 

»gis  sufficient  to  create  in  the  plaintiffs 
pgbt  to  have  the  defendant's  appliances 
whing  removed. 

think  not  The  plaintiffs  cannot,  at  any 
M  claim  a  title  by  prescription,  for 
"^iptive  rights  are  founded  on  the  pre- 

?t»on  of  a  grant  from   long-continued 


uninterrupted  user  and  enjoyment  as  of  right. 
Now,  as  the  plaintiffs'  case  is  that  Govern- 
ment had  no  power  to  interfere  with  the 
rights  of  the  public  to  fish  in  any  navigable 
river,  it  could  not  have  conferred  a  grant  of 
such  privileges  to  any  one.  The  enjoyment 
claimed  cannot,  therefore,  be  accounted  for, 

and  is  inconsistent  with  there  having  even 
been  a  grant  or  conveyance. 

And  as  for  uninterrupted  enjoyment  for 
12  years,  that  cannot,  it  seems  to  me,  give 
the  plaintiffs  any  claim  under  the  Statute  of 
Limitations ;  for  they  do  not  allege  that 
they  have  held  their  rights  adversely  to  the 
defendants,  but  admit  that  the  defendants 
have  themselves  the  right   to  fish  even    as 

they,  the  plaintiffs. 

No  one  has  prevented  the  plaintiffs  from 

fishing,  and  no  one  has,  so  far  as  this  record 

shows,   demanded  rent  from   them.     They 

ask  to  have  the  defendants  restrained  from 

exercising,  what  appear   to   me    legitimat«, 

rights  of  ownership  in  property  sold  to  them 

by  Government. 

I  think  that  this  special  appeal  should  be 
dismissed  with  costs. 

Kemp,  y, — I  concur  in  dismissing  this 
special  appeal.  The  Subordinate  Judge 
was,  no  doubt,  wrong,  as  shown  by  my  learn- 
ed colleague,  in  considering  this  to  be  a  case 
in  which  the  plaintiff  based  his  right  on  a 
sunnud  or  any  lakheraj  holding ;  but  the 
Subordinate  Judge  found  on  the  evidence 
that  the  two  julkurs  in  dispute,  which  are 
not  julkurs  of  a  tidal  river,  had  been  settled 
by,  or  purchased  from,  the  Government,  and 
that  the  defendants  were  entitled  to  the 
exclusive  right  of  fishing  in  those  julkurs. 
The  julkurs  in  dispute  belonged  to  khas 
mehals  in  which  the  Government  have  or  had 
a  proprietary  title.  That  title  has  been  leased 
in  the  one  case  and  sold  in  the  other  to  the 
defendants.  The  plaintiffs  did  not  prove  a 
right  to  fish  either  by  grant  or  by  user  for 
such  a  period  as  to  raise  the  presumption  of 
a  grant. 
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The  I  St  March  1871. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Dwarkanath 

WiWtT,  Judges, 

Rights— User. 

Case  No.  2081  of  1870. 

Special  Appeal  from   a  decision  passed  by 
the  Subordinate  Judge    of  Bkaugulpore^ 
dated  the  8th  July  iSjo,  affirming  a  de- 
cision of  the  Moonsiff  of  that  District, 
dated  the  2gth  November  i86g. 

Shunkur  Sahoo  and  others  (Defendants), 

Appellants, 

versus 

Gurbhoo  Sahoo  and  others  (Plaintififs), 
Respondents. 

Mr,  C,  Gregory  and  Baboo  A  binash  Chun- 
der  Banerjee  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

Deprivation  of  the  right  to  a  rise  of  water  is  an  in- 
jury; and  a  claim  to  repair  a  bund  for  the  purpose  of 
securing  such  ri^^ht  is  not  answered  by  the  tender  of 
another  bund  quite  as  good. 

Bay  ley,  J, — We  think  this  special  appeal 
must  be  dismissed  with  costs. 

The  plaintiffs  sued  for  the  declaration  of 
their  right  to  repair  an  old  bund  over  a  piece 
of  water  called  Daw  Singia. 

The  defendants'  allegation  was  that  the 
suit  was  barred  by  limitation;  that  there 
was  no  exercise  of  the  rights  claimed  by  the 
plaintiffs  within  13  years  of  suit;  and  that 
no  injury  had  accrued  to  the  plaintiffs  at 
all. 

The  first  Court,  upon  the  evidence,  gave 
plaintiff  a  decree,  and  the  Lower  Appellate 
Court  has  affirmed  that  decree. 

In  special  appeal  it  is  contended  by  Mr. 
Gregory  that  the  judgment  of  the  Lower  Ap- 
pellate Court  is  erroneous  on  two  grounds : 
firstly,  because  the  Lower  Appellate  Court 
has  not  come  to  any  finding  whether  the 
plaintiffs  had  exercised  the  right  of  repair- 
ing the  old  bund  within  12  years  of  suit; 
and,  secondly,  because  no  injury  had  accrued 
to  the  plaintiffs  by  the  defendants'  action. 

Now,  the  Subordinate  Judge  has  believed 
the  plaintiffs'  evidence  as  proving  their  al- 
legation. The  suit  was  for  declaration  of 
the  plaintififs*  right  to  repair  the  old  bund. 
The  evidence  is  to  the  effect  that  that  right 
existed  for  many  years  until  within  a  very 
recent  period ;  when  the  plaintififs'  people 


went  to  repair  the  bund,  the  defendants 
structed   them.     If  the   Subordinate  }i 
believes  this  evidence,  and  be  says  he 
it  would   prove  that  the  plaintififs  did 
cise  the  right  within  12  years  of  suit 
are,    therefore,   of  opinion  that  the 
Appellate  Court  has  substantially  foaod 
fadt  upon  the  evidence  that  the  plaintib) 
exercise   the  right  of    repairing  the 
'  within  1 2  years  of  suit. 

As  to  the  second  objection,  it  was 
as  part  of  the  plaintiffs'   case  that  ' 
'*  existed  an  old  bund  on  account  of 
'Uhe  water  used  to  rise  up  and  pass 
''  the  dandh  of  the  plaintififs,  which  is 
"  nected  with  it,  and  irrigates  the  land  d\ 
*'  plaintififs  ;  that  that  bund  had  been  d< 
^*  ed,  and  the  defendant  had  erected 
'*  bund   on  a  low  ground ;  that,  in  this 
''  bund,  the  water  does  not  rise  so  high 
''  flow  into  th^  dandh  of  the  plaintifb; 
''  that  hence  the  suit  was  instituted  forj 
"pairing  the  old  bund."     This    allc^ 
is  found  as  a  fact  by  the  Lower  Ap( 
Court  to  be  supported  by  the  evidence 
duced  by  the  plaintififs.     It  is  clear,  tl 
fore,  that  there  is  deprivation  of  the  pt 
ififs'  right  of  some  rise   of  water  which 
previously  enjoyed,  and   that  this  is 
to  the  new  bund  raised  by  the  defenc" 
low  ground  and  the  obstruction  by  dt 
ant  to  plaintififs'  repairing  their  old  bl 
Such  deprivation  of  right  is  certainly  aa" 
jury. 

It  is  argued  that  the  new  bund  ai 
the  purpose  of  the  plaintififs  quite  as 
the  old.     The    previous    remarks  and 
statements  of  facts  contradict  this 
tion ;  and  even  if  they  do  not,  it  is  pr 
that  the  plaintififs  had  a  certain  right  (OJ 
pair  a  certain  bund,  and  it  is  no  answer" 
claim  of  a  right  to  say  that  the  party 
have  another  bund  quite  as  good  as  thej 
specific  one  which  they  repsSred  by 
Addison  on  Tort,  page  73.  has  been  q« 
in  support  of  the  contention,  but  we 
opinion  that  the  passages  cited  have  no 
plication  to  the  present  case.    Essential 
jury  must  be  proved  in  cases  where  a  ~' 
deals  with  what  is  entirely  his  own  pf 
ty.     Here  the   defendant  obstructs  the^ 
pair  of  the  old  bund,  which  it  was  the 
of  the  plaintififs  to  repair. 

On  the  whole,  we  think  the  Lo«^cr 
pellate  Court  has  come  to  a  finding  of 
which  cannot  be  interfered  with  in 
appeal,  and  we,  therefore,  dismiss  this 
appeal  with  costs. 
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Tte  12nd  February  1871. 


( 


Present: 

Hoo'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Oamges— Breach  of  contract. 

Case  No.  i8cx)  of  1870. 


Several  groands  have  been  taken  before 

us  in  special  appeal  against  this  decision. 

But  we  are  satisfied  that  none  of  them  is 

tenable  with   the   exception  of    one.     One 

of  the  contentions  on  the  part  of  the  defend- 

I  ant  was  that,  even    if  he  had   broken  the 

i  contract,  he  was  not  liable  for  the  whole 

;  of  the   wood-work   required   for  the  build- 

'  ing,  but  only  for  such  portion  of  it  as  he 

had  been  required  by  the  plaintiff  to  supply. 

Apptal  from  a  decision  passed  by  \  Both  the  Lower  Courts  have  alluded  to 
jfudgi  of  Dacca^  dated  the  3rd  June  ;  this  question :  the  Judge  in  the  following 
t?,  a  firming  a  decision   0/  the  Addi-    terms: — 


\l  Subordinate   Judge  of  that    Dis-  | 
r,  dated  the  21st  Juty  i86g. 

iGobind  Shaha  (Defendant),  Appellant, 

versus 

Imam  fiaksh  Oostagur  (Plaintiff), 
Respondent. 

\  JR.  T,  Allan  and  Baboo  Dwarkanath 
Sein  for  Appellant. 

M  Sreenath  Doss  and  Gopal  Lfill 
Milter  for  Respondent. 

^  for  damages  for  breach  of  contract  to  supply 

^    idefeodaot  had  engaeed  to  supply  for  the 

0  of  a  house,  where  the  intention  was  found 


'^  Again  the  appellant  urges  that  he  is 
''not  liable  for  more  timber  than  specified 
''in  the  list  admitted  by  plaintiff.  It  ap- 
"  pears  to  me  that  this  plea  is  not  sound. 
"There  is,  indeed, a  sentence  in  the  contract 
"saying  that  plaintiff  will  give  defendant 
"notice  from  time  to  time  as  the  wood  is 
"wanted,  but  the  contract  was  for  the 
"whole  of  the  timber  required  for  a  par- 
"ticular  building,  and  while  defendant  has 
"confessedly  never  supplied  for  more  than 
"  3  beams  out  of  the  quantity  specified  in 
"the  list,  I  cannot  see  that  the  plaintiff 
"has  been  guilty  of  any  neglect  in  sending 
"  no  requisition  for  more." 


(^niich 


But  looking  into   the   contract,   we  find 
k^  .L  .  L     .'..«..     ..  i        . r  -    that,  although  there  was  a  general  agreement 

been  that  the  plaintiff  should  from  time  to  time    *^  e«r.r.l«  f£^  ,«i,r.U   ..y.>^A    ^^^..\,^A    fr.^  *k^ 

^ndantnoticeWthcdiffercntarticlcsof  wood,    to  supply  the  whole  wood  required  for  the 

"qvired:  '  house,  it  was  also  specially  stated  that  the 

tbat  defendant  was  only  liable  for  damans  to  I  plaintiff  informed  defendant  what  particular 

It  ofdie  wood  which  he  did  not  supply  accord-    sort  of  wood-work  was  required  to  be  sup- 

tf »*S ffioU,^ m".l^°' '■''  "~^  ^°'    plied  within  a  particular  time;  and  it  does 

appear  as  if  it  was  the  intention  that  the 
w,  J, — This  is  an  action  by  the  '  plaintiff  should  continue  from  time  to  time  to 
for  damages  arising  out  of  a  breach  j  R»ve  the  defendant  further  notice  of  the 
:t  by  the  defendant  to  supply  wood  '  other  different  articles  of  wood-work  which 
by  the  Public  Works  Department  would  be  required.  There  is  nothing  to 
building  of  the  Magistrate's  Cutcherry  show  that  the  defendant  obtained  any  such 
^  Th^  plaintiff  alleged  that,  in  con-  further  notice  beyond  the  special  notice 
oE  the  breach  of  contract,  he  had  I  which  is  alluded  to  in  the  contract ;  and 
<>(>liged  to  procure  wood  at  a  higher  ^^^^^  ^^  nothing  to  show  that  the  defendant 
fcto  some  other  party ;  and  he  accord-  1  ^^^^  made  acquainted  with  what  was  actually 
'  ttes  to  recover  the  excess  costs  of  the  ,  required  beyond  what  was  specially  stated 
The  defendant,  on  the  other  hand,  '  ^"  *^*t  notice.  The  defendant's  objection, 
that  he  had  been  prepared  to  supply  *  then,  that  he  could  only  be  made  liable  for 
Und  he  had  not  broken  the  contract, !  what  he  was  specially  required  to  supply, 
wft  breach  of  the  contract  had,  in  fact  '  ^^^  which  he  did  not  supply,  seems  therefore 
"00  the  part  of  the  plaintiff.  to  be  sound.     It  may  be  that,  because  the 

.    .  defendant  broke  the  contract  as  regards  that 

tne  Lower  Courts  upon  these  points  -,  particular  order,  therefore  the   plaintiff  did 
wiacd  against  the  defendant,  and  have  !  not  thmk  it  necessary  to  give  him  any  fur- 


^c  plaintiff  a  decree  for  the  excess 
w  the  whole  of  the  timber  which  had 
«imaicd  for  the  building. 


ther  order.  But  it  is  evident  thai  the  de- 
fendant could  not  supply  until  the  plaintiff 
gave  him  such  order;  and  it  is  not  quite 


2i8 


Civil 


THE  WESKtY  REPORtER. 


Rulings.  [Vol. 


certain  that  the  defendant  might  not  have 
carried  out  the  subsequent  order,  even  if  he 
did  not  carry  out  the  first  order.  The  de- 
fendant is  only  liable  for  the  amount  of  wood 
which  he  did  not  supply  according  to  the 
order  given  to  him  by  the  plaintiff,  and  the 
decree  given  against  him  must  be  reduced  to 
a  very  great  extent.  The  decree,  as  it  stands 
at  present,  is  for  2,433  cubic  feet,  and  we 
decrease  the  amount  to  719  cubic  feet;  and 
we  accordingly  confirm  the  decree  of  the 
Lower  Court  in  so  far  as  it  awards  to  .the 
plaintiff  the  excess  price  for  719  cubic  feet 
of  wood,  and  the  decree  of  the  Lower  Courts 
which  allows  the  excess  price  of  the  remain- 
der of  the  wood  must  be  set  aside. 

Costs  of  this  Court  and  of  the  Lower 
Courts  will  be  calculated  in  proportion  to 
the  amount  decreed. 

Mookerjee^  J, — I  entirely  concur. 


The  2nd  March  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

JNIitter,  Judges, 

Measurement-papers— Evidence. 

Special  Appeal  from  a  decision  passed  by 
ike  Subordinate  Judge  of  Bhaugulpore, 
dated  the  3rd  September  i8yo,  affirming 
a  decision  of  the  Moonsiff  of  Monghyr, 
dated  the  loth  June  i8yo, 

Jharee  Sahoo  (Plaintiff),  Appellant, 

versus 

Bundhoo  Sahoo  and  others  (Defendants), 

Respondents, 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Mr,  C,  Gregory  for  Respondents. 

A  Lower  Appellate  Court  was  held  to  have  been  fully 
justified  in  rejecting^  measurement-papers  as  inadmissible 
m  law,  where  no  proof  was  given  to  show  in  what  cir- 
cumstances, under  wha^  authority,  and  for  what  purpose 
.they  had  been  prepared. 

Bayley,  J, — Wk  think  this  special  appeal 
must  be  dismissed  with  costs. 

The  plaintiff,  as  purchaser  of  a  decree 
against  Sheo  Sahoy  Satioo,  sues  for  the  de- 
claration "of  his  right  to  have  a  house  sold  in 
execution  as  the  properly  of  these  judgment- 


debtors.     In   the  execution-department 
petition  for  sale  was  disallowed  on  the 
tion  of  Bundhoo  Sahoo,  the  defendant. 

The  first  Court,  after  a  careful  rcvj 
the  whole  evidence,  and  referring  tothei 
surement-papers,  which  it  held  were 
drawn  up  in  the  presence  of  the 
made  the  subject  of  a  judicial  Investi] 
came  to  the  conclusion  that  the  plaintiS 
to  prove  his  right.  The  first  Court  fi 
found  that  the  title  and  possession  of  the 
fendant  were  borne  out  by  the  evidence, 
that  the  plaintiff's  suit  was  barred  by 
tion. 

The  Lower  Appellate  Court  has  alsa 
stantially  come  to  the  same  finding  and 
dismissed  the  plaintifTs  suit. 

In  special  appeal  the  only  ground 
upon  us  is,  that  the  Lower  Appellate 
wrong  in  holding  that  the  measurem< 
pers  were  no  evidence  in  the  case. 

Now,  the  words  used  by  the  Lower  S 
late  Court  must  be  read  as  a  whole, 
their  context,  and  not  by  detached  ps 
or  words.    The  Lower  Appellate  Cooit 
**  The'   measurement-papers  relied  nj 
^^  the  plaintiff  are  no  evidence  in-tbis 
''  they  are  not  said  to  have  been  drawn 
"  the  presence  of  any  of  the   parlies. 
"  proof   is  forlhcoming  that  the  jadf 
''  debtors  ever  tenanted  the  house ; 
"  though  Seetul,  who  lived   in  it  for 
'^  time,  says  that  he  had  been  paying 
"the  father  of  the  judgment-debtors,^ 
*'  is  forced  to  admit  that  latterly  he  paid 
"to  the  defendant."     Reading   the 
passage  together,  it  is  clear  that  the 
"  no  evidence"  is  with  reference  to  the 
ance  to  be  put  upon  it.  The  Lower  Api 
Court's  meaning   is  that  it  is  no  xtfi 
evidence  ;  and  that  is  clear  from  the  si 
ing  sentences  with  reference»to  the  evil 
of  Seetul.     The  Lower  Appellate  Coaitj 
ceeds  to  hold  that  on  his  part  the  deft 
proved  by  sufficient  evidence  his  pos5« 
under  the  kobalah,  by  receipt  of  rent 
period  of  more  than  1  z  years,  and  ihJ 
plaintiff's  suit  was  thus  barred  by  limit' 
This  is  a  finding  of  fact  upon  the  cvii 
come  to  by  both  the  Lower  Courts.  No^ 
appeal  will  lie,  and  it  is  therefore  disi 
with  costs. 

Mitter,   J,— I  concur  in  dismissing 
appeal.     I  wish  merely  to  add  that  the ' 
sion  of  the  Lower  Appellate  Court  nJtt^ 
affirmed,  even  if  we  consider  ihalibal^^ 
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[jtjected  the  measurement-papers  in  ques- 
as  inadmissible  in   law.     The  special 
ilant  gave  no  proof  whatever  to  show 
under  what  circumstances,  under  what 
ty,  and  for  what  purpose,  those  papers 
prepared;  and.  in  the  absence  of  such 
'   the  Lower  Appellate  Court  was  fully 
*  in  rejecting  them  as  inadmissible. 


The  ind  March  1871. 

Present  : 

lon'bleE.  Jackson  and  Onookool  Chun- 
der  Mookerjee,  Judges, 

Att«&nent--RiTal  decree-holders— 
Jurisdiction. 

Case  No.  1347  of  1870. 

Appeal  from    a   decision  passed  by 

Jndge  0/  Dacca,  dated  the  i8th  April 

fo,  reversing  a  decision  of  the  Subor- 

tie  Judge  of  that  District,  dated  the 

May  i86g. 

Gobind  Shah  (Plaintiff),  Appellant, 

versus 

likh  Oozeer  Jemadar  (Defendant), 
Respondent, 

R'  T,  Allan  and  Baboo  Dwarkanaih 
Sein  for  Appellant. 

If.  R,  E,  Twidale  for  Respondent. 

Property  has  been  attached  in  execution  of  a 
** '"'™P«tent  to  a  rival  decree-holder  to  show 
•ttachment  should  not  have  issued,  as  the 
wr  which  it  issued  was  barred  by  lapse  of 
the  Court,  if  satisfied  that  the  decree  is  so 
cwipcteni  to  see  that  the  decree-holder,  who 
ttttntion,  does  not  share  in  the  distribution  of 


of  which  the  plaintiff  had  attached  the  pro- 
perty, were  barred  by  limitation  ;  and  that, 
according  to  Section  20,  Act  XIV.  of  1859, 
no  process  of  execution  should  have  been 
issued    in    regard   to   those   decrees.    The 
Sudder  Ameen,  therefore,  ordered  the  plaint- 
iff to  refund,  the  money  he  had  received  as 
his  share,  and  held  that  the  defendant  was 
entitled  to  that  sum — he  being  the  sole  re- 
maining attaching  creditor.  When  the  plaint- 
iff   was    required    by   the    Sudder   Ameen 
to  refund  the  money,  the  plaintiff,  who  had 
other  decrees   in  the  Subordinate  Judge's 
Court  against   the  same   judgment-debtor, 
applied  to  the  Subordinate  Judge  to  require 
the  Moonsiff  to  send  the  amount  to  his  Court. 
The  Subordinate  Judge,  by   a  proceeding, 
asked  the  Moonsiff  to  remit  the  sum  to  his 
Court.     But  the   Moonsiff  refused  to   send 
the  money,  because  he  had  already  ordered 
it  to  be  paid   to   the   defendant,   who  had 
attached  the   property   after    Munglanunda. 
The  plaintiff  has  now  instituted  this  suit  to 
recover  that  money. 


/'f»  J.^Thk  plaintiff  as  well  as  the 
I  in  this  case  held  certain  decrees 
the  same  judgment-debtor.  There 
w|er  person  of  the  name  of  Mungla- 
»ho  also  held  a  decree  against  the 
"Igmem-debtor.  It  was  found  that 
«ny  had  been  first  attached  on  the 
*on  of  the  decree-holder  Mungla- 
After  the  sale  of  the  property,  the 
Ameen,  in  distributing  the  sale-pro- 
►MW  that  Munglanunda  was  entitled  to 
•re  sausfaction  of  his  decree,  and  ad- 
^0  the  plaintiff  and  the  defendant 
shares  of  the  surplus  sale-proceeds. 
?Vf/!r  ^^^sequently.  at  the  instance  of 
^n<lant,  that  the  decrees,  in  execution 


His  suit  is  based  on  the  ground  that  the 
Sudder  Ameen  ought  to  have  remitted  the 
money  as  required  by  the  Subordinate  Judge, 
and  that  the  decrees   he   held   against  the 
judgment-debtor  in  the  Subordinate  Judge's 
Court  would  have  been  satisfied  if  the  money 
had  been  sent.     He,  therefore,  prays  that  the 
order  of  the  Sudder  Ameen,  dated  the  3rd 
February  1868,  refusing  to  send  the  money, 
should  be  set  aside.    There  is  also  a  prayer 
in  the  plaint  that  a  previous  order  of  the  36th 
September  1 867,  by  which  the  Sudder  Ameen 
held   that   the   decrees    which   the   plaintiff 
held  in  his  Court  were  barred,  should  also  be 
set  aside.     But  from  the  whole  tenor  of  the 
plaint,  it  is  very  clear  that  the  plaintiff  rested 
his  right  to    a  share   in   the  surplus  sale- 
proceeds  on  the  ground  of  his  being  a  decree- 
holder  of  the   Subordinate  Judge's   Court. 
There  is  no  allegation  in  the  plaint  that  the 
decrees  which  the  Sudder  Ameen  had  held 
to  be  baired  were  not  actually  barred,  but 
were  really  subsisting  decrees  at  the  time  of 
the  plaintiff's  attachment.     We,   therefore, 
find  that  in  the  Courts  below  there  were  no 
issues  on  the  point  whether  the  decrees  which 
the  Sudder  Ameen  had  held  to  be  barred 
were  actually  barred  or  not. 

The  first  Court  gave  the  plaintiff  a  decree, 
but  it  is  not  very  clear  on  what  ground  the 
decree  was  given.  There  is  no  adjudication 
whether  the  decrees  which  the  plaintiff  held 
were  justly  found  bj*  the  Sudder  Ameen  to 
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be  barred  or  not.  But  the  first  Court,  being 
of  opinion  that  the  Sudder  Ameen  ought  to 
have  obeyed  the  order  of  the  Subordinate 
Judge  by  sending  the  money  to  his  Court, 
and  as  the  Sudder  Ameen  has  not  done  so, 
and  as  the  plaintiff  had  attached  the  property, 
but  the  defendant  had  not,  the  plaintiff  was 
entitled  to  get  the  money.  Now,  there  ap- 
pears to  be  a  confusion  of  ideas  in  the  Subor- 
dinate Judge's  mind.  He  does  not  state 
clearly  whether  the  attachments  he  speaks 
of  were  attachments  made  in  execution  of  the 
lapsed  decrees  or  the  decrees  of  his  own 
Court.  But  he  says  only  that  the  plaintiff 
had  attached,  and  the  defendant  had  not.  On 
appeal,  the  Judge  found  that  the  defendant 
had  attached  the  property  in  execution  of  his 
decree,  whereas  the  only  attachment  which 
the  plaintiff  had  made  of  the  property  was  in 
execution  of  the  decrees  which  had  lapsed  by 
efflux  of  time,  and  there  was  no  attachment  of 
the  property  under  the  decrees  of  the  Subor- 
dinate Judge's  Court.  The  Judge,  there- 
fore, reversed  the  decision  of  the  Subordi- 
nate Judge,  and  held  that  the  plaintiff,  not 
being  an  attaching  judgment-creditor,  who 
had  attached  the  property  prior  to  the  order 
of  the  distribution  of  the  sale-proceeds,  was 
not  entitled  to  a  rateable  distribution  of  the 
same. 

It  is  now  contended  before  us  bv  Mr.  Allan 
that  the  real  object  of  the  suit  was  to  have  it 
declared  that  the  order  of  the  26th  Septem- 
ber 1867,  by  which  the  Sudder  Ameen  held 
that  the  decrees  in  execution  of  which  the 
attachment  was  made  were   decrees   which 
were  no  longer  subsisting,  being  barred  by 
limitation,  was  a  wrong  order ;  and  that,  al- 
though in  the  plaint  it  was  not  stated  that  the 
decrees  were  not  barred,  still  that  point  ought 
to  have  been  tried  by  the  Courts  below.    The 
simple  answer  to  this  argument  is  that  the 
suit  has  not  been  brought  on  that  ground, 
and  that  point  has  not  been  pressed  before 
any  of  the  Courts  below.     We  cannot   in 
special  appeal  say  that  the  decisions  of  both 
the  Court  below  are  wrong  on  a  point  which 
was  never  pressed  before  them.     However, 
we   allowed    Mr.   Allan   an   opportunity    to 
show  from  the  records  of  the  case,  which  have 
been  sent«for  by  an  order  of  this  Bench,  that 
the  decrees  were  not  really  barred.     But  he 
was  unable  to  satisfy  us  on  that  point ;  and 
even  if  we  were  disposed  to  send  the  case 
back,  we  see  there  is  no  use  of  our  doing 
so,  when  we  find  that  the  appellant's  pleader 
is  unable  to  satisfy  us  that  any  good  would 
result  to  any  party  by  our  sending  the  case 
back,  plaintiff  being  unable  to  show  us  that 


the  decrees  were,  in  reality,  not  barred  «l{ 
time  of  the  attachment. 

Then,  it  is  contended  by  Mr.  Allan 
the  Court  had  no  authority,  at  the  im 
of  a  rival  decree-holder,  to  decide,  for  the] 
poses  of  distributing  the    surplus 
ceeds,  whether  the  decrees,  under  wbidii 
plaintiff  had  obtained  the  attachment, 
really  barred  or  not.     I,  however,  think 
it  is  in  the  power  of  a  rival  decree-hok 
show  that   any  other  decree,   under 
the  propeny  has  been  attached,  is  no 
a  subsisting  decree,  and  that  the  pf 
issued  by  the  Court  in  execution  of 
decree  should  not  have  been  issued  atj 
It  is  a  matter  of  the  greatest  concern 
decree-holder  to  see  that  the  assets  ait 
tributed    amongst   persons   who  are 
entitled   to  them.     Under    Section 
the  Procedure  Code,  it  is  undoabtc 
the  power  of  one  decree-holder  to 
the  decree  obtained  by  another  decree- 
and  under  which  the  property  had 
tached,  was  a  decree  obtained  by 
fraud  or  by  other  improper  means; 
he   can   show  .  that,   the  •  Court  distril 
the  surplus  sale- proceeds  would  be 
tent  to  award   satisfaction   to  the 
holder,  who  has  shown  that  his  rival's 
has  been  obtained  by  fraud  or  other 
per  means.      By  a  parity  of  rea 
think  one  decree-holder  is  quite  coi 
to  show  that  the  decree  of  another 
holder  is  barred  by  lapse  of  time,  aodi 
therefore,  that  person  is  no  longer  a 
holder,  and  consequently  not  entitle 
share  in  the  sale-proceeds ;  and  if  thej 
is  satisfied  that  that  decree  is  really ' 
the  Court  is  also  fully  competent  to 
he  shoiild  not  have  any  benefit  in 
tribution.     Parties  aggrieved  by  riwt^ 
may  contest  the  justness  of  it  by  a 
may   show   that    the  order  passed 
distributing  officer  was  a  wl'ong 
much  as  the  decree  was  not  barred, 
case  of  the   plaintiff  was  that  the 
Ameen  was  wrong,  inasmuch  as  the 
was  not  barred,  it  was  quite  comf"^ 
him  to  show  and  prove  that  fact  in 
he  has  brought,  and  to  state  that  fact 
and  to  ask  the  Court  to  decide  whr 
decrees  held  by  him  in  the  Sudder 
Court  were   really  barred  or  not. 
done  no  such  thing.     But,  in  the  n 
of  special  appeal,  he  has  asked  us  »^ 
and  even  then,  when  opportunity  wf' 
to  him,  he  was  unable  to  show  « 
decrees   were  not  barred.    I  *'^fT^ 
fore,  hold  that  the  order  of  the  ]«* 
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\t  order,  and   that  the  plaintiff  is  not 

sd  to  participate  in  the  distribution  of 

lale-proceeds.      I  would,  therefore,  up- 

the  order  of  the  Judge,  and  diemiss  this 

with  costs. 

^mhion,  J. — I  entirely  concur. 


The  2nd  March  1871. 

Present : 

Hoo'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges, 

Obttnictioft— Damages— Wmasilat 

Case  No.  1407  of  1870. 

Appeal  from   a  decision   passed  by 

Suhordinaie    jfudge    of   Gya,    dated 

20th  May  iSjOj  affirming  a  decision 

the  Sudder  Moonsiff  of  that  District^ 

fdlhe  ijth  September  i86g. 

lam  Singh  (one  of  the  Defendants), 
Appellant^ 

versus 

mgoo  Singh  and  others  (Plaintiffs), 
Respondents, 

Mr,  C  Gregory  for  Appellant. 

w  Kishen  Succa  Mookerjee  and  Hem 
pkunder  Bantrjee  for  Respondents. 

,j^-*»n  to  possession  may  be  the  g^rouod  of  a 
[w  damage  but  it  cannot  support  a  claim  for 
™  onlcss  there  has  been  dispossession,  and  the 
^  has  been  prevented  from  enjoying  rents  and 

Wj  J^ — We  have  come  to  the  con- 
in  thij  case  that  there  has  not  been 
ctory  trial  on  proper  issues. 

plaintiff  alleged  himself  to  be  holding 
\  of  mouzah  Sadipore,  and  he  alleged 
.»e  defendant  had  obstructed  his  pos- 
^  and  enjovment  of  that  mouzah ;  and 
Jrefore,  asked  the  Court  to  give  him 
ree  for  possession  and  for  wassilat. 

^  K  defendant  put  in  a  written  statement 
Jwch  he  alleged  several  things.  He 
^^that  he  had  any  connection  with 
w  Sadipore,  but  he  alleged  that  he 
y||^  of  a  certain  other  mouzah  called 
'^  Lahuiee;  he  further  sUted  that 
«ed  of  lease  bad  been  stolen  from  bis 


house,  and  that  the  plaintiff,  becoming 
aware  of  that  fact,  had  brought  the  present 
suit  for  the  purpose  of  annoying  him,  and  in 
some  way  of  disturbing  him,  the  defendant, 
in  the  enjoyment  of  his  rights  as  ticcadar 
of  Sadipore  Lahuree ;  and  he,  therefore, 
prayed  that  the  suit  might  be  dismissed,  and 
be  allowed  his  costs. 

The  Moonsiff  who  tried  the  suit  origin- 
ally framed,  what  he  calls,  two  issues  of  fact, 
which  are  vague  and  obscure,  and  involved 
to  the  last  degree.  The  points  that  he  really 
did  try  were,  whether  the  defendant  had  got 
a  lease  of  mouzah  Sadipore,  and  upon  this 
point  going  into  the  evidence  he  decides 
in  the  negative.  He  then  goes  on  to  ob- 
serve that,  in  this  state  of  things,  the  plaint- 
iff is  undoubtedly  entitled  to  possession, 
''  for  the  lease  of  20  years  pleaded  by  the 
^'  defendant  has  not  been  proved  to  the 
"  satisfaction  of  the  Court  The  plaintiff, 
"  therefore,  can  no  longer  be  deprived  of 
''  possession,"  and  thereupon  he  orders 
that  ''the  suit  be  decreed,  that  the  plaintiff 
''  be  put  in  possession  of  the  disputed  mou- 
*'  zah,  and  the  principal  defendant,  Jugger 
"  Nath  Singh,  do  pay  to  plaintiff  Court-costs 
''  with  interest  from  date  of  decision  to 
''  date  of  realization,  at  the  rate  of  13  per 
"  cent,  per  annum,  and  mesne-profits  to 
"  whatever  amount  the  same  may  be  ascer- 
''  tained  in  execution  of  decree,  from  the  day 
'*  of  the  institution  of  the  suit  to  the  day 
*'of  possession." 

Then  the  defendant  appealed,  and  he  ap- 
pears to  have  chiefly  laid  stress  upon  the 
fact  that  he  set  up  no  claim  of  a  nature 
adverse  to  the  plaintiff's  claim  as  ticcadar 
of  Sadipore ;  and  that  consequently  there 
was  no  cause  of  action  against  him,  and 
that  the  suit  ought  to  have  been  dismissed 
w^ith  costs. 

The  Subordinate  Judge  then  taking  up 
his  written  statement,  and  considering  that 
one  part  of  that  written  statement  contained 
a  denial  of  the  plaintiff's  title^  holds  that 
he  was  endeavouring  in  appeal  to  make  a 
different  defence  from  that  which  he  set  up 
in  the  Court  of  first  instance,  and,  holding 
him  to  be  thus  impugning  the  plaintiff's 
title,  decides  that  judgment  has  been  pro- 
perly given  against  him. 

Now,  the  decision  of  the  Moonsiff,  which 
was  in  this  way  upheld  by  the  Judge,  re- 
ally concludes  almost  nothing  except  this, 
that  the  defendant  had  no  lease  t)f  mouzah 
Sadipore.     It  gives   the    plaintiff    a    vague 
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relief  in  the  shape  of  wassilat  against  the 
defendant  without  having  found  that  the 
plaintiff  had  really  been  ousted  from  his 
mouzah  by  the  defendant,  and  it  leaves  the 
amount  of  the  wassilat  to  be  determined 
afterwards  in  execution.  I  do  not  think  it 
would  be  satisfactory  or  safe  if  we  should 
allow  the  case  to  remain  in  that  condition. 

The  defendant  did  not  seriously  deny  the 
plaintiff's  right  as  lease-holder  of  Sadipore, 
nor  did  he»  it  seems  to  me,  deny  that  Sadi- 
ppre  and  Sadipore  Lahuree  are  distinct 
niouzahs.  It  may  be  that  the  defendant's 
allegation  in  respect  of  mouzah  Sadipore 
Lahuree  was.  put  forward  with  the  inten- 
tion of,  if  possible,  avoiding  any  liability  for 
mesne-profits,  by  disclaiming  in  distinct  terms 
any  title  adverse  to  that  of  the  plaintiff. 
It  seems  to  me,  therefore,  in  that  state  of 
.things,  that  the  Moonsiff  ought  to  have 
determined  whether  the  defendant  had,  under 
color  of  his  ticca  of  mouzah  Sadipore 
Lahuree,  dispossessed  the  plaintiff  from  his 
own  lands  of  Sadipore,  or  from  any  part 
of  it. 

The  only  evidence  which  has  been  shown 
bearing  upon  that  point  is  the  decision  of 
the  Magistrate  in  a  certain  criminal  case  in 
which  the  plaintiff  alleges  himself  to  have 
been  obstructed  by  the  defendant,  and  the 
defendant,  it  appears,  was  fined  by  the 
Magistrate  on  that  account. 

Now,  such  obstruction  by  the  defendant 
might  be  the  ground  of  a  claim  for  damages ; 
but  unless  the  plaintiff  had  been  dispossessed 
by  the  defendant,  and  the  defendant  had 
collected  the  rents  or  prevented  the  plaintiff 
from  enjoying  the  rents  and  profits  of  his 
mehal,  it  would  not  support  a  claim  for 
wassilat. 

We  think,  therefore,  that  the  case  must 
go  back,  in  order  that  the  Moonsiff  may  try 
it  de  novo  on  fresh  issues,  namely,  whether 
the  plaintiff  had  been  dispossessed  from 
mouzah  Sadipore  or  any  part  of  it  by  the 
defendant,  under  color  of  his  lease  of  mouzah 
Sadipore  Lahuree ;  and,  if  so,  what  the 
period  of  dispossession  had  been,  and  whe- 
ther the  plaintiff  was,  in  fact,  out  of  posses- 
sion by  the  act  of  the  defendant  at  the  time 
of  bringing  the  suit;  and  whether,  conse- 
quently, he  is  entitled  to  wassilat  for 
mouzah  Sadipore,'  as  prayed  in  the  plaint, 
from  the  time  of  bringing  the  suit  until 
the  perio(^  of  final  possession. 

AinsitCj  y, — I  concur. 


The  2nd  March  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A. 

Judges, 

Conveyance  of  attached  property-T-Ezi 

Attachment. 

Case  No.  1695  of  1870. 

Special  Appeal  from   a   decision 
the  Officiating  Judge  of  East  Bwi 
dated  the  12th    May    iSjOj    affif 
decision    of    the     Subordinate    Ji 
that  District,   dated  the   i^th    Ftl 
i8'/0, 

Maharajah  Dheeraj  Mahatab  Chund 
door  (one  of  the  Defendants),  Appeli 

m 

versus 

Surno  Moyee  Dossee  (Plaintiff)  and 
(Defendants),  Respondents. 

Baboos  Chunder  Madhub  Ghose  and  Ai 
tosh  Mookerjee  for  Appellant. 

Baboos  Romanath  Bose  and  Taruck 
Sein  for  Respondents. 

A  deed  of  sale  conveyinsf  property,  if  exenferf] 
theproperty  is  under  attachment,  cannot  after 
maae  valid  by  the  release  of  the  property. 

The  striking  off  of  the  execution-case  does 
away  with  an  attachment  once  made,  unless  tiK| 
ment  is  expressly  abandoned  by  the  party  at '  ^^ 
it  was  issued. 

Glover,  J, — The  plaintiff  in  this 
tained  a  decree  on  the   5  th  of  May 
against   Sham   Chand  Baboo  and  bis 
Joy   Coomaree   Bibee.     The  circamst 
under  which  Joy  Coomaree  came 
suit  are  not  very  intelligible:  bat 
no  necessity  to  enter  into  iheA,  because! 
is  no  doubt  that  the  decree  was  given 
against  husband  and  wife.    In  execi 
this  decree,  the  plaintiff  attached  one 
properties  which  had  originally  bclonf 
Joy  Coomaree,  and  on  the  6th  ^o^'^ 
1865  obtained  1,500  rupees  on  account 
decree,  and  allowed  the  execution-case 
struck  off  the  file.     In  the  interim,  ho^ 
the  defendants  (special  appellants  bek 
got  a  conditional  deed  of  sale  itovi 
Chand  Baboo  and  his  wife  Joy  Coot 
which    was    eventually    foreclosed,  i^ 
decree   for  possession  obtained.    Afttf 
Rajah  had  so  obtained  possession,  the onf 

d 


0 


Civil 


THk  WESKLY   RBPOkTSlL 


kulings. 


233 


•holder  took  out  execution  again,  and 
for  attachment  of  the  judgnient- 
rs  properly.  The  Rajah  objected  to 
ittacbment,  and  his  objection  was  al- 
:  hence  the  present  suit  by  the  plaint- 
M  a  declaration  that  the  property  of 
the  Rajah  is  in  possession  is  liable 
unsatisfied  portion  of  the  plaintiff's 
of  the  5ih  of  May  1863.  The  de- 
of  the  Rajah  is  that,  as  his  kut-kobalah 
I  legistered,  the  decree  obtained  on  it 
l^eoiitled  to  take  precedence  of  the  decree 
plaintiff ;  and  that,  although,  when  the 
ilab  was  executed,  the  property  con- 
was  under  attachment,  that  attach- 
was  very  soon  after  allowed  to  drop, 
IS  ineSectual.  | 

Lower  Courts  decided  in  plaintiff's  , 
and    we    think    that    they    decided  j 
There  can  be  no  doubt  that,  when  I 
tndant's  conditional  deed  of  sale  was 
lied,  the   property    conveyed    by    that 
Iwas  under  attachment,  and  no  alienation 
legally  have  been  made  by  the  judg- 
lebtor.    The  contention  that  the  kut- 
became    afterwards    effectual    as 
the  judgment-debtor,  by  reason  of 
decree-holder's     having     allowed     the 
lent  to  lapse,  is  altogether  untenable, 
^sequent  laches,  supposing  there  to  have 
hches  on  the  part  of  the  decree- holder, 
'make  valid  what  was  in  its  inception 
If  the  kut-kobalah  was  a  document 
could  not  have  been  legally  given  by 
igment-debtor  at  the  time  it  was  given, 
that  judgment-debtor  had  then  no 
10  alienate,  it  was  not  afterwards  made 
Jby  the  fact  of  the  property  being  re- 
from  attachment.     But  we  are  by  no 
satisfied  that  the  attachment  ever  did 
to  exist.    The  Lower  Court  has  found, 
that  it  continued,  and  the  joint  peti- 
f  the   judgment-debtor   and    decree- 
shows  that,  when  the  execution- case 
:k  off,  it  was  agreed  upon  by  both 
that  the  attachment  should  be  consi- 
.as  subsisting.     It  is  contended  that,  in- 
as  the  decree-holder  subsequently 
two  several  applications  for  attachment 
18  and  1869,  that  of  itself  shows  that 
attachment  was  abandoned.     But  it 
not  follow,  of  necessity,  that,  because 
luent  applications  for  attachment  were 
the  original    attachment  was  aban- 
The  question  was  discussed  at  some 
in  the  case   of  Jhoboo   Sahoo   and 
vtrsus  Ram  Churn   Roy  and  others, 
"*  in  Volume  XI.  of  the  Weekly  Re- 
^»  P*gc  516.    In  that  case  the  learned 


Judges  gave  detailed  reasons  for  holding  that 
the  striking-off  of  an  execution-  case  does  not, 
of  necessity,  do  away  with  an  attachment  pnce 
made,  unless  there  is  something  to  show  that 
the  attachment  was  expressly  abandoned  by 
the  party  at  whose  suit  it  was  issued.  If 
it  could  be  shown  in  this  case  that  the  sub- 
sequent petitions  by  the  judgment'-creditor 
were  to  the  effect  that  he  had  of  his  own 
accord  abandoned  the  first  attachment,  and 
applied  to  have  the  property  attached  de 
novo,  that  would  be  a  different  thing;  but 
there  is  nothing  on  the  record  to  show  the 
circumstances  under  which  the  subsequent 
applications  were  made,  nor  can  the  pleader 
for  the  special  appellant  show  us  that  the 
facts  are  as  stated  by  him. 

We  see,  therefore,  no  reason  to  interfere 
with  the  judgment  of  the  Court  below,  and 
dismiss  the  special  appeal  with  costs. 


The  2nd  March  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Pre-emption. 

Case  No.  1747  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sylket,  dated 
the  2yth  May  iS'jo,  affirming  a  decision 
of  the  Moonsiff  of  Lushkerpore^  dated 
the  jrd  March  iSyo, 

Akhoy  Ram  Shahajee  ( Plaintiff j,  Appellant ^ 

versus 

Ram  Kant  Roy  and  others  (Defendants), 

Respondents, 

Mr.  C,  Pijfard  and  Baboos  Ashootosh  Dhur 
and  Debendro  Narain  Bose  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee  and  Nuleet 
Chunder  Sein  for  Respondents. 

A  right  of  pre-emption  attaches  to  the  sale  of  the^  share 
of  a  zemindaree  in  the  case  of  a  co-sharer,  though  it  may 
not  attach  on  the  ground  of  vicinage. 

The  right  of  pre-emption  is  not  one  which  attaches  to 
property,  and  tlie  obligation  it  iaipUes  may  be  limited  to 
the  residents  of  a  district  or  to  a  family  or  to  any  parti- 
cular class  of  persons,  it  being  for  the  claimant  m  each 
case  to  show  that  it  attaches  to  the  defendant. 

Jackson,   7.— The   plaintiff   in  this  case 
claimed  a  right  of  pre-emption  on  the  ground 
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that  he  was  a  co-sharer.  The  defendant 
Rookinee  Kant  had  purchased  a  4-anna 
share  of  the  estate,  of  which  plaintiff  was 
a  co-sharer  from  the  defendant.  The  defend- 
ant Rookinee  Kant  stated  that  he  had 
effected  the  purchase  from  one  Koroona 
Moyee,  whose  general  agent  he  was,  though 
the  purchase  had  been  made  in  his  own 
name ;  and  Koroona  Moyee,  intervening  as 
defendant,  urged  that  neither  she  nor  the 
vendor  were  bound  by  any  right  of  pre- 
emption, and  that  she,  Koroona  Moyee,  was 
herself  a  co-sharer  in  the  estate.  There  was 
also  an  allegation  that  the  preliminaries  had 
not  beeii  properly  performed. 

The  Appellate  Court,  from  whose  decision 
this  appeal  is  preferred,  agreed  on  each  and 
every  point  with  the  decision  of  the  Moon- 
siff  who  originally  tried  the  suit.  The 
Subordinate  Judge  held  that  no  right  of 
pre-emption  existed  as  to  a  share  in  a 
zemindaree ;  that  the  vendor  and  purchaser, 
being  residents  of  the  Mymensingh  and 
Tipperah  Zillahs,  were  not  bound  by  any 
right  of  pre-emption,  as  the  exercise  of  that 
right  was  not  customary  in  those  districts 
among  Hindoos;  that  the  purchaser  was 
herself  a  co-sharer  in  the  estate,  and  finally 
agreed  with  the  Moons  iff  that  the  prelimi- 
nary rites  had  not  been  properly  performed. 

On  each  and  all  of  these  points  this 
special  appeal  has  been  argued.  On  the 
first  point,  that  no  such  right  attaches  to  a 
share  in  a  zemindaree,  the  Subordinate  Judge 
IS  in  error.     It  was  ruled  by  the  decision  of 

the  Full  Bench  of  this 

^lliT^X^y.'^'''-  ^'ourt  in  the  decision 
page  I,  run  tsencn.  ^  j   •      .i_  •   * 

quoted  m  the  margin* 

that  such  a  right  did  attach  to  a  sale  of  a 
share  of  a  zemindaree  in  the  case  of  a  co- 
sharer,  though  it  might  not  attach  on  the 
ground  of  vicinage. 

On  the  second  point,  I  am  of  opinion  that 
the  Subordinate  Judge  has  laid  down  the 
law  correctly.  It  is  admitted  that,  among 
the  residents  of  the  district  of  Sylhet,  there 
is  a  custom  sanctioning  a  right  of  preemp- 
tion  even  among  Hindoos.  But  the  defend- 
ants are  not  residents  of  that  district,  and 
there  is  no  evidence  to  prove  that,  in  the 
case  of  transactions  between  them,  any  such 
right  can  be  exercised.  It  would  not  be 
exercised  in  the  case  of  a  European  buying 
or  selling  landed  property  in  the  district  of 
Sylhet,  unless  it  would  be  proved  that  such 
was  a  general  custom  among  Europeans  in 


page 


that  district.  It  has  been  found  that 
is  no  such  custom  among  Hindoos  in 
Mymensingh  or  Tipperah.  Conscqi 
defendants  are  not  bound  to  acknowl 
right  any  more  than  a  European  would 
bound.  It  is  not  a  right  which 
to  the  property.  This  was  ruled  in 
Bench  decision  of  this  Court  quoted 

margin.     Tbete 

'/e  T?^X  £rr  •    be  «ich  .  a 

the   district  of 
The  obligation  may  be  limited  to 
dents  of  a  district,  or  of  a  family,  or 
particular  class  of  persons,  as  stated 
Justice  Phear  in  his  judgment  in 
Reporter,  Volume  VIII. ,  page  446. 
for  the  plaintiff  in  each  case  to  show 
attaches  to  the  defendant     The  Lowei 
is  satisfied  in  this  case  that  it  does 
the  defendant,  and,  in  my  opinion,  q 
good  grounds. 

But  it  is  said  that,  as  the  actual  pi 
was  a  resident  of    Sylhet,   the  pi 
entitled  to  exercise  the  right.    This 
be  the  case  if  the  defendant  Rookii 
was  the  actual  purchaser.     But  tlus 
found   against  the  plaintiff.    I 
that  the   mere  fact  of  the  purchase; 
made  in  Rookinee  Kant's  name  mal 
difference.    The  plaintiff  states  that 
have  been   thereby  deceived.    This 
probable.     It  may  give  him  some 
action  if  he  has  been  injured  thereby, 
does  not  bring  into  force  the  right  d\ 
emption  if  it  did  not  otherwise  exist. 

It   is  unnecessary  to  notice  any 
points  in  this  appeal.     If  the  above 
the  law  is  correct,  and  it  is  the  view 
Full  Bench  of  thi«  Court,  the  plaini 
not  succeed,   and  his  special  appeal 
therefore  be  dismissed  with  costs. 

Mooktrjet,  J, — I  oonctir  in  dismiaai 
appeal. 
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The  and  March  1871. 

Present : 

Hon'ble  G.  Loch  and  W.  Ainslie, 
Judges, 

-*  Khnleet-^Shiireek  —  Thorough- 
-Botwarm — Ambtgnons  plaint 

Case  No.  1875  of  1870. 

Appeal  from  a  decision  passed  by 
Judge  of  Saruny  dated  the  14th  July 
},  reversing  a  decision  of  the   Subor- 

Judge  of  ihat  District,  dated  the 
December  iS6g, 

Puriag  Dutt  and  another  (two  of  the 
Defendants),  Appellants, 

versus 

laikh  Bandeh  Hossein  (Plaintiff), 
Respondent, 

Mr,  R,  T,  Allan  for  Appellants. 

K,  E,    Twidale  and    Baboo  Romesh 
Chunder  Milter  for  Respondent. 

item  hhuleet  applies  to  a  pre-einptor  in  the  first 
,t.  f.,  a  partner  in  the  substance  ot  a  thing  (called 
\  m  Baiilie's  Digest  of  Mahomedan  Law)  as  well 
ipre>eniptor  in  the  second  degree,  1.  e.,  a  partner 

thoroughfares  give  no  right  of  pre-emption. 

nght  to  pre-emption  of  a  partn^  in  the  sub- 
applies  wbere  he  is  a  partner  in  the  whole  pro- 
tWAvhere  there  has  been  a  partition  of  the  origi- 
ufider  the  Butwara  Law,  even  though,  not- 
%  the  intention  to  make  a  complete  partition, 
less  has  resulted  from  accident  or  oversight. 
UibigDous  plaint  is  bad  in  ^  form,  a  plaintiff 
'"  under  two  several  rights  being  l>ound  to  state 
Mnctly. 


r/tf,  7.-- This   is  a  suit  founded   on 
of  pre-emption.     The  plaintiff  claims 
'^slioffee  khuleet/'  and  has  obtained  a 
in  the  Lower  Appellate  Court. 

^e  first  ground  of  appeal  taken  by  de- 

its,  special  appellants,  is  that,  whereas 

^  claims  as  "khuleet"  or  pre-emptor 

kt  second  degree,  it  was  not  open  to  the 

(e  to  find  that  he  was  ''  shureek"  or 

Mnptor  in  the  first  degree. 

This  objection  is  founded  on  the  opening 

Ifdj  of  Chapter  2  on  Pre-emption  in  Bail- 

[1  Digest  of  Mahomedan  Law,  page  476. 

'ihareek'  (or  partner  in  the  substance 

»  thing)  •'  is  preferred  to  a  *  khuleel'  (or 


tt 


partner  in  its  rights  as  of  water  or  way). 
But  it  has  been  brought  to  our  notice  by  the 
respondent's  pleaders  that  in  the  original 
Arabic  version  of  the  Hedaya  the  word 
*^  khuleet "  is  used  in  both  places,  and 
'^  shureek  "  does  not  appear  at  all;  and  from 
my  personal  experience  1  incline  to  think 
that  in  the  Behar  districts  *' khuleet''  is 
habitually  used  to  represent  a  pre-emptor 
of  the  first  decree.  It  certainly  was  so  in 
Tirhoot  in  the  case  reported  in  1 1  Weekly 
Reporter,  page  169,  and  in  a  Sarun  case 
(this  appeal  also  comes  from  this  district) 
to  be  found  in  12  Weekly  Reporter,  page 
484. 

And  as  it  appears  that  the  term  ''  khuleet '' 
is  used  in  the  Hedaya  to  designate  the  per- 
son whom  Baillie  calls  a  "  shureek,''  it  can- 
not be  said  that  it  is  improperly  used  in  a 
plaint  as  a  designation  of  a  partner  in  the 
substance.  No  doubt,  it  requires  some  ad- 
dition to  make  clear  what  the  foundation  of 
the  plaintiff's  alleged  title  is ;  but  this  may 
be  either  shown  by  express  words,  or  it  may 
be  inferred  from  the  written  statement.  In 
this  suit  it  seems  clear  that  the  plaintiff 
was  claiming  as  partner  in  the  substance. 
It  is,  therefore,  quite  unnecessary  to  fol- 
low the  appellant's  pleader  into  a  discussion 
of  whether  a  pre-emptor  by  partnership  in 
the  appendages  (one  of  the  second  degree)  can 
enforce  his  claim  in 'respect  of  anything 
but  small  parcels  of  land. 

The  respondent  has  attempted  to  set  up 
an  alternative  case  for  the  plaintiff,  that  he 
is  "khuleet"  either  in  respect  of  the  sub- 
stance or  of  the  appendages 

In  the  first  place,  I  think  a  plaint  that  is 
ambiguous  is  bad  in  form.  I  do  not  mean 
to  say  that  the  plaintiff  might  not  have 
claimed  under  two  several  rights;  but  if 
he  intended  to  do  so,  he  should  have  stated 
the  fact  distinctly  that  the  adversary  might 
have  due  notice,  and  the  Court  be  enabled  to 
raise  the  proper  issues — and,  in  the  seoHid, 
I  think  that  in  this  case  the  ambiguity 
really  is  non-existent,  and  is  only  an  ingeni- 
ous suggestion  of  the  respondent's  pleader. 
From  the  judgment  of  the  first  Court,  it  is 
quite  clear  that  what  the  Court  and  the  par- 
ties understood  to  be  in  issue  was  simply 
the  right  by  partnership  in  the  substance,  and 
that  no  claim  by  partnership  in  the  appen- 
dages was  advanced  under  cover  of  the  am- 
biguous expression  *'  khuleet." 

If  it  were  possible  at  this  stagS  to  admit 
a  claim  as  pre-emptor  by  right  of  way,  it 
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would  be  very  simply  disposed  of  by  point- 
ing out  that  public  thoroughfares  give  no 
right  of  pre-emption,  and  that  village  roads 
are  in  the  nature  of  thoroughfares. 

It  remains  to  inquire  whether  the  Judge 
was  right  in  holding  plaintiff  to  be  a  partner 
in  the  substance.  The  village  was  regular- 
ly partitioned  by  the  Revenue  Authorities. 
Plaintiff's  interest  is  in  one  of  the  separated 
lots  and  defendant's  in  another ;  but  it  is 
urged  that  some  ii  beegahs  were  left  un- 
divided. The  greater  portion  consisted  of 
the  aforesaid  roads  and  of  land  of  mafeedars 
'and  others  over  which  the  owners  of  the 
village  exercised  no  rights  of  proprietor- 
ship; but  the  Judge  finds  that  certain  small 
portions  recorded  in  Nos.  248,  251,  and  314 
of  the  butwara  khusrah  were  left  the  joint 
property  of  the  owners  of  the  village,  and 
on  the  existence  of  these  lands  he  founds  a 
title  for  the  plaintiff  by  right  of  partnership 
in  the  substance.  The  Judge  states  that 
these  lands  are  described  in  the  partition- 
proceedings  as  worthless,  and  therefore  not 
susceptible  of  being  divided,  but  that  one 
small  plot  of  6  cottahs,  which  was  described 
as  a  whole,  is  now  a  fishery  yielding  rent  and 
that  oh  another,  which  was  then  a  road,  a 
ryot  has  since  erected  a  house. 

It  is  on  this  joint  ownership  that  the  re- 
spondent relies.  The  decision  reported  in  10 
Weekly  Reporter,  page  314,  is  brought  for- 
ward in  support.  In  that  case  the  reserva- 
tion of  the  Julkur  and  Nimukshayer  as  com- 
mon property  after  the  division  of  the  land 
was  held  to  be  sufficient  foundation  for  the 
claim  of  the  pre-emptor.  1  wish  to  offer  no 
opinion  on  this  point — this  case  is  clearly 
distinguishable. 

In  that  case  the  parties,  by  consent  and 
deliberately,  reserved  a  joint  interest  (if  the 
subject-matter  was  capable  of  partition).  In 
this  case,  it  is  stated  by  the  Judge  of  the 
first  Court  that  they  divided  Julkur,  Nimuk- 
shayer, Kayaree,  &c.,  in  short,  every  thing 
which  was  worth  dividing,  and  only  remain- 
ed jointly  interested  in  what  was  either  ut- 
terly worthless  or  (more  probably)  was 
treated  as  public  property  in  the  same  way 
as  the  roads. 

In  short,  the  partition  was  as  if  two  per- 
sons dividing  a  house  and  its  curtilage  care- 
fully marked  of!  each  room  and  foot  of 
ground,  but  forgot  or  neglected  to  sub-divide 
a  worn  ^and  useless  brick  that  had  fallen 
from  one  of  the  walls,  and  was  lying  in  a 


rubbish  heap  in  some  corner.     Got  di\ 
brick  can  we  build  a  joint  ownershipr^ 
portion  of  the  thing  sold,  when  one 
two  sells  his  separated  share  to  a  stn 
Yet  this   is  just  what  the  plaintiff 
do  in  this  case.     It  is  said  that  the  ao( 
property    is  now  of    some  value.    1 
manifest  that   the  intention  was  to 
complete  separation,  and  that  the  io< 
ness,  if  such  it.  can  be  called,  was  at 
most  the  result  of  mere  accident  (as  I 
said  above,  I  think  it  extremely  probibl 
this   land   was   treated   as    subject  to 
of  the   public   at    large,   and  not   the 
vate   property  of  the  landlords)  and  I 
not  conceive  that  the  respondent  can 
tain   that   the   oversight   is   to   ovcrrlt 
express  intention  of  the  parties. 

Mr.  Twidale  for  the  respondent  bias 
ed  the  instances  mentioned  in  page 
Baillie's  Mahomedan  Law;  but  in  my 
those  cases  in  no  way  support  his  coDt 
but   rather   go   against   it.     In  the 
stance,   when   two  persons  holding 
common  divide  it,  but  leave  an  exi< 
and  the  land  on  which  it  stands  ai 
as  their  common  boundary,  they  d< 
ly  and  intentionally  maintain   a  coi 
of  interest  for  their  mutual  advantage, 
wall  is  an  integral  part  of   the  pre 
each    at    the    time   of   partition,  and 
sequently  the  right  of  pre-emption  by 
nership  is  held  to  attach.     In  the 
case  no  community  of  interest  is  maint 
A  new  common  interest  is  created,  bi 
not  extend  further  than  the  intention 
parties  at  the  time  of  creating  it,  1.  ^., 
the  wall.     The   previous  intentionio 
completely  is  not  afifecied,  though  the^ 
wall  becomes  a   source  of  common 
So  in  this  case,  the  common  profit 
may  have  arisen    since  the  separation,^ 
was  intended  to  be  complete  at  the  ft 
was  made,  cannot  operate  to  defeat 
ginal  intention. 

\  would,  therefore,  reverse  the  deaa 
the  Lowef  Appellate  Court,  and  dismi' 
suit  with  costs  in  all  Courts. 

Lochy  J. — I  concur  in  making  afi 
reversing  the  judgment  of  the  Lower 
late  Court  as  proposed  by  my  col« 
The  cases  which  rule  that  a  partner  iig 
suosiance  is  entitled  to  exercise  tlic 
pre-emption    presume     that    the  pajT] 
claiming  is  a  partner  in  the  whole  P'OP*^ 
and  those  rulings  are   not  applictble J 
case   like  the   present,    where  ^^  ^ 
» estate    has    been    pariiiioned    tind*^ 
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Law,  and   these  separate  estates 
oat  of  the  one  original  estate.     The 
that  can  be  conceded  to  the  plaintiff 
of  pre-emption  to  so  much  of  the 
IS  remains  in  the  joint  possession  of 
Ijjiid  the  vendor,    but   nothing   beyond 
appeal   is   decreed   with   costs   in 
the  lower  Appellate  Court,  and  the 
of  the  first  Court  dismissing  the  suit 
icosts  is  restored. 


The  and  March  1871. 

Present : 

Hon'ble  L.  S.  Jackson  and  VV.  Ainslie, 
Judges. 

don  548,  Code  of  Civil  Procedure. 
Case  No.  2028  of  1870. 

Appeal  from  a  decision  passed  by 
First  Subordinate  Judge  of  Shahabad, 
W  the  2nd  June  1870,  reversing  a 
*'      of  the    Moonsiff   of   Saseeram, 

ihe  I  St  October  i86g. 

imm  Ritooraj  and  others  (Plaintiffs), 
Appellants, 

versus 

ir  Singh  and  others  (Defendants), 
Respondents. 

Taruck  Nath  Duit  for  Appellants. 

^ughoobuns  Sahoy  for  Respondents. 


kiot 


to  establish  title  to  3  annas  and  a  fraction  of 
plaintiff,  having  obtained  a  decree  for  only  2 
Med;  but  the  Lower  Appellate  Court  reduced 
aOotted  to  the  plaintiff. 


L^i*3^  no  question  of  the  share  to  be  awarded 
■b  before  the  I^wer  Appellate  Court  by  the 
■"J^r  Section  34S,  Code  of  Civil  Procedure, 
tdiottld  Dot  hare  interfered  with  the  decision 
f  •>!  It  did. 


*f,  7.— In  this  suit  the  plaintiff 
to  establish  his  title  to  i  anna  7  pies 
krants  of  mouzah  Surenda,  and  3 
•*  pies  and  5  krants  of  mouzah 
with  a  view  to  obtain  partition  of 
^'  The  suit  in  respect  of  mouzah 
*  was  dismissed  entirely,  and  in  re- 
w  motizah  Nowa  a  decree  was  given 
'"«  Comt  for  2  annas.  The  plaint- 
'  ukd  an  appeal,  which  was  tried  by 
Vol  XV. 
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the  Subordinate  Judge  of  Shahabad,  who 
confirmed  the  decision  of  the  first  Court  in 
respect  of  Surenda,  and  modified  it  in  re- 
spect of  mouzah  Nowa  by  reducing  the 
share  allotted  to  the  plaintiff  to  i  anna  and  9 
pies.  In  this  Court  plaintiff  only  claims  i 
anna  2  pies  in  mouzah  Surenda,  and  the  2 
annas  of  mouzah  Nowa  awarded  by  the 
Moonsiff.  No  question  as  to  the  share  to 
be  awarded  in  mouzah  Nowa  appears  to 
have  been  raised  by  the  respondent  before 
the  Lower  Appellate  Court  under  Section 
348  of  the  Civil  Procedure  Code.  The 
Subordinate  Judge,  therefore,  should  not 
have  interfered  with  the  judgment  of  the 
first  Court  in  respect  of  that  mouzah ;  no 
attempt  has  been  made  in  this  Court  to 
support  his  judgment  in  respect  of  it,  and  it 
must  be  set  aside. 

As  regards  mouzah  Surenda,  it  appears 
that  there  were  three  brothers,  Kashee, 
Gunga,  and  Gopal,  each  holding  a  share  Of 
1  anna  and  2  pies.  The  shares  of  Kashee 
and  Gopal  were  sold  in  execution  of  decree, 
and  purchased  by  Hur  Suhae  and  others; 
but  the  share  of  Gunga  has  remained  in- 
tact up  to  the  present  time.  Subsequently 
to  the  execution-sale,  a  suit  was  brought 
by  the  plaintiffs  against  the  representatives 
of  the  auction-purchasers  to  establish  their 
(plaintiffs')  right  to  continue  in  possession, 
on  the  ground  that  the  auction-purchasers 
had  lost  their  rights  by  neglecting  to  enter 
on  the  lands  sold.  This  suit  was  dismissed. 
In  it  the  plaintiffs  claimed  to  establish 
their  title  to  i  anna  and  9  pies  out  of  the 
shares  of  Kashee  and  Gopal  which  had  been 
sold.  They  then  set  out,  as  they  have  done 
in  this  case,  that  each  of  the  three  brothers, 
Kashee,  Gunga,  and  Gopal,  held  a  i  anna 
and  2  pies  share,  and  this  does  not  seem  to 
have  been  contradicted  either  in  that  case 
or  the  present  one.  No  question  was  raised 
in  that  suit  as  to  the  rights  which  the 
plaintiff  derived  from  Gunga.  The  only 
question  was  as  to  the  shares  of  the  other 
two  brothers.  The  fact  that  that  suit  was, 
dismissed  in  no  way  affects  the  claim  now 
set  up;  and  the  Moonsiff  appears  to  have 
been  in  error  when  he  supposed  that  the 
plaintiffs  in  that  suit  were  stating  their 
entire  interest  in  the  estate  as  1  anna  and 
9  pies,  whereas  from  a  perusal  of  the  plaint 
it  appears  that,  in  addition  to  the  1  anna  and 
9  pies,  the  subject  of  that  suit,  there  was 
another  share  of  i  anna  and  2  pieS;^  concern- 
ing which  there  was  then  no  dispute  or 
suit. 
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The  Subordinate  Judge  has  followed  in 
the  same  error.  No  one  appears  in  this 
Court  to  oppose  the  claim  of  the  plaintiff  in 
respect  of  the  i  anna  and  2  pies  share  of 
mouza  Surenda.  We,  therefore,  think  that 
the  appeal  must  be  decreed,  and  that  the 
plaintiff  must  obtain  a  declaration  of  his 
title  in  respect  of  i  anna  and  2  pies  of 
mouzah  Surenda  and  2  annas  of  mouzah 
Nowa.  The  appellant  is  entitled  to  his 
costs  of  this  Court  and  of  the  Court  be- 
low. 

Jacksofiy  y, — I  concur. 


The  2nd  March  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  fudges. 

Secondary  evidence— Copy  of  a  copy— Lower 
Court's  decision— Lec^al  presumption— Hin- 
doo Law — Shebait— Alienation— Putnees. 

Case  No.  2 191.  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rungpore,  dated 
the  i^th  July  iS^o,  reversing  a  decision 
of  the  Officiating  Subordinate  Judge  of 
that  District^  dated  the  i^h  April  i86g. 

Tahboonissa  Bibee  and  others  (Defendants), 

Appellants^ 

versus 

Koomar  Sham  Kishore  Roy  (Plaintiff), 
Respondent, 

Baboos  Sreenalh  Dass  and  Luleet  Chunder 
Sein  for  Appellants. 

Baboo  Debendro  Narain  Bose  for 
Respondent. 

Where  the  Lower  Appellate  Court  regarded  the  evi- 
dence as  proving  that  there  was  an  urpunnamah,  and 
that  it  could  not  be  found  on  search,  that  Court  was 
held .  to  have  done  right  in  accepting  as  secondary 
evidence  the  authenticated  copy  of  an  authenticated 
copy  of  that  document. 

It  must  be  presumed  in  law  that  the  judgment 
of  the  U>wer  Court  is  right,  until  the  contrary  is  shown. 
If  there  is  any  doubt  in  the  case,  the  benefit  of  the 
doubt  ought  to  be  given  to  the  respondent,  and  not 
to  the  appellant. 

Under  the  Hindoo  Law,  the  Shebait  or  trustee 
manager  of  an  endowment  is  competent  to  alienate  a 
reasonable  portion  of  the  property,  if  such  alienation 


is  absolutely  required  by  the  necessities  of  Jhei 
ment,  c.  j^.,  restoration  of  an  image  or  tenu 
pair  of  a  temple. 

The  grant  of  a  putnee  tenure  by  a  Shefaak 
valid. 

Mitter,  J, — The  plaintiff  in  ihis 
the  purchaser  of  an  estate  paring 
to  Government  at  a  sale  held  under 
visions  of  Act  XI.  of  1859.  and  he 
this  suit  for  ihe  purpose  of  selling 
putnee  tenure  created  by  one  Chundcri 
Surmah  in  favor  of  the  defendant, 
cially   registered   in  the   Collectors 
prior  to  the  purchase  of  the  plaimiffi 
the  provisions  of  Section   31)  of  thi 
The  plaint  alleges  that  the  property  in| 
tion  belonged,  in  fact,  to  the  idol  Doyal 
Dabec ;  that  Chunder  Nath  was  simj 
manager  of  the  endowed  property  ; 
no  permanent  alienation  like  the 
the  putnee  which  was  alleged  to  havj 
made  by  Chunder  Nath  was  legally 
against  the  idol,  who  was,  in  fact, 
defaulter ;  and  that  the  plaintiff  was 
fore    entitled    to    recover    khas 
of    ihe    property,    treating    the   pot 
question  as  a  nuUiiy  upon  the  groi 
it  was   created   by   a    person    wiih( 
right  or  title  whatever. 

The  case  set  up  by  ihe  defendant 
the  property  was  not  debuttur;  that 
der  Nath  was  the  real  owner  of  that 
ty ;  and  that,  even  if  Chunder  Nath  w( 
manager  of  the  idol  Doya  Moyee  Dal 
putnee  was   created   for   such  purj 
would   justify   such   alienations    an( 
Hindoo  Law,  which  is  the  law  accor( 
which  disputes  relating  to  the  debnlti 
perty  are  to  be  determined. 

The  Court  of  first  instance  came 
conclusion  that  the  putnee  was  a  valil; 
nee;  that  the  debuttur  was^a  nomiftd 
(using  the  English  word  '*  nominaV  ^ 
middle  of  its  decision  which  was  wi 
Bengalee);  and  that  the  person  who  rcall 
the  beneficial  enjoyment  of  it  was 
idol  Doya  Moyee  Dabee,  but  Chunder 
the  lessor  of  the  defendant.  * 

On  appeal,  the  Judge,  after  accepiii 
copy  of  a  copy  of  an  alleged  urpuni 
by   which   the   debuttur  was '  said  to 
been  created,  came  to  the  conclusion 
the  evidence  on  both  sides  was  nearly] 
lanced ;    that  under  that  circomstaoc 
burden  of  proof  ought  to  be  shitted  01 
defendant ;  that  if  the  burden  of  proof 
thus  shifted,  no  sufficient  case  is  made 
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to  rebut  ihe  primd-facie  evidence 
[bt  ihe  plaintiff ;  and  the  Judge  therefore 
that  the  property  was  a  bond-fide 
property  of  which  Chunder  Nath, 
)r  of  the  defendant,  was  simply  the 
{cr.  The  judge  has  further  found 
;ording  to  a  decision  of  the  Privy 
reported  in  page  18,  Volume  XIII., 
Reporter,  he  had  every  reason  to 
thai  the  creation  of  a  putnee  by  a 
was  altogether  null  and  void,  even 
it  might  have  been  made  under 
istances  of  necessity.  The  Judge 
!s  on  to  say  that,  even  if  such  an 
would  be  justified  by  a  special 
necessity,  the  case  of  necessity  set 
^the  defendant  was  not  sufficient. 

;r  the  above  state  of  facts,  the  simple 
15  which  we  have  to  determine  in 
rial  appeal  are,  /j/,  whether  the  find- 
the  question  of  debuttur  has  been 
at  by  the  Judge  on  legal  evidence 
a  legal  manner. 

tfV'—Wheiher,  assuming  the  property  to 
if^nd'fide  debuttur  property,  a  putnee 
by  a  Shebait  would  be    absolutely 
rtnd  void  in  law,  even  though  made  un- 
uoistances  of  special  necessity,  and 

^— -Whether  the  case  of  necessity 
^,  and,  as  the  Judge  afterwards  says, 
out  by  the  defendant  in  this  case,  is 
mi  under  the  Hindoo  Law  to  justify 

nation. 

think  the  learned  Judge  in  the  Court 
has  committed  errors  in  law   on   all 
^[KHnts. 

reference    to    the  first   point,    the 
admits  that  the  evidence  was  equally 
I  and  it  is  clear  from  his  judgment 
.k  would   not    have   thought  that  the 
ice  adduced  by  the  plaintiff  was  suffi- 
to  shift  ihe  burden  of  proof  on   the 
int,  if  he  had  not  accepted  the  copy 
copy  of  the  urpunnamah    above   re- 
to.    We  do  not  mean  to  say  that  the 
'Was  wrong  in  admitting  that  docu- 
in  e\i'lence  in  the  first   instance.     It 
rered  in  the  Court  below,  and  there  is 
^ce  on  the  record,  viz,,  that  of  Chun- 
^ath.  which  has  been  held  by  the  Judj^e 
'C  that  there    was   an    urpunnamah, 
thai  th\t   urpunnamah   could    not    be 
out  or  discovered  by  him  on  search. 
^  such  circumstances,  the  Judge   was 
«  accepiing  secondary  evidence,  and 
'^ndary  evidence  the  authenticated  copy 


of  an  authenticated  copy  is  admissible  un- 
der the  rulings  of  the  Judicial  Committee 
of   Her   Majesty's   Privy   Council.     But  we 
are  clearly  of  opinion  that  the  Judge  ought 
not  to  have  acted  upon  that  deed  when  it 
is  admitted  that  no  evidence  whatever  was 
given  to  prove  that  a  deed  of  that  descrip- 
tion,  containing  the  terms   atnd    provisions 
embodied  in  it,  had  been  actually  executed 
in  favor  of   Chunder  Nath  by   the  former 
owner  of  the  property.     It  being  clear,  there- 
fore, that  the  Judge  was  wrong  in  acting 
upon  this  document,  we  think  he  should  not 
have    reversed    the    judgment  of  the   first 
Court  in  the  absence  of  the  urpunnamah, 
for  the  duty  of  the  Appellate  Court,  as  laid 
down  by  the  Privy  Council,  is  not  to  inter- 
fere with  the  iudgment  of  the  first  Court 
until  it  is  perfectly  satisfied  in  its  own  mind 
that  the  conclusion  arrived   at  by  the  first 
Court  is  erroneous.     If  there  is  any  doubt  in  • 
the  case,  the  benefit  of  that  doubt  ought  to 
be  given  to  the  respondent,  and  not  to  the 
appellant,  for  it  must  be  presumed  in  law 
that  the  judgment  of  the  Lower  Court  is 
right  until  the  contrary  is  shown.     No  doubt, 
the  Appellate  Court  may  make  further  in- 
quiries;   but   such    inquiries  ought    to   be 
made   with   discretion,   and  only   in    those 
cases  in  which   the  Appellate   Court  finds 
itself  unable  to  do  justice  to  the  parties  on 
the    evidence  and  .material   as  they  stand 
upon  the  record. 

Assuming,  however,  that  the  finding  on 
the  question  of  debuttur  is  correct,  we 
cannot  agree  with  the  Judge  in  holding 
that  it  has  been  finally  decided  by  the 
Privy  Council  that  a  permanent  alienation 
such  as  the  creation  of  a  putnee  made  by 
the  Shebait  of  an  endowed  property  is 
absolutely  null  and  void,  even  though  it  be 
made  under  special  circum<«tances  of  neces- 
sity. It  is  true  that  the  idol  munt  be  treated 
in  law  as  the  owner  of  the  property,  and  it 
is  also  true  that  the  Shebait  must  be  looked 
upon  in  no  other  light  than  the  Shebait  or 
trustee  manager  of  that  endowed  property ; 
but  under  the  Hindoo  Law,  a  Shebait  Is 
competent  to  alienate  a  reasonable  portion  of 
the  propert}',  if  such  alienation  is  absolutely 
required  by  the  necessities  of  the  manage- 
ment. This  point  has  been  so  ruled  by  this 
Court,  and  it  is  therefore  unnecessary  for  us 
to  dwell  upon  it  any  further.  The  case 
referred  to  by  the  Judge  is  not  at  all  in 
point.  In  that  case  their  Lordships  in  the 
Privy  Council  had  simply  to  deal^ith  the 
question  whether  a  certain  alienation  had 
been  actually  made  by  a  person  who  held 


2ZO 


Civil 


THE    WEEKLY    RKPORTKK. 


Rulings,         [\-ol. 


the  property  in  dispute  simply  in  the  capa- 
city of  a  Shdbaii;  and  in  dealing  with  that 
question,  their  Lordships  observed  in  the 
course  of  the  discussion  that  such  an  aliena- 
tion would  raise  a  presumption  of  breach 
of  trust  on  the  part  of  the  manager,  and 
their  Lordships  would  not,  therefore,  pre- 
sume that  the  manager  in  that  particular 
case  actually  executed  the  deed  in  question. 

But  this  decision  actually  shows  that  there 
may  be  cases  in  which  the  grant  of  a  pulnee 
tenure  by  a  Shebait  would  be  valid ;  for  if 
such  grants  were  absolutely  null  and  void, 
it  would  not  have  been  necessary  for  iheir 
Lordships  in  the  Judicial  Committee  to  con- 
sider whether  the  grant  in  that  particular  case 
had  been  actually  made  or  not. 

On  the  3rd  and  last  point,  we  observe  that 
the  case  of  necessity  set  up  by  the  defend- 
ant has  not  been  rejected  by  the  Judge  as 
untrue.     The  Judge  believes  the  testimony 
of   Chonder  Nath,   and   he   expressly   uses 
the  words   "made   out"   with   reference   to 
the  defendant's  case,  as  we  have  already  ob- 
served.    Now,    accepting    the  evidence   of 
Chunder  Nath  as  true,  it  appears  that  the 
putnee  in  question  was  granted  for  the  pur- 
pose of  raising  funds  to  repair  the  temple 
of  the  idol,  and  to  restore  its  image  which 
had  been  destroyed  by  some  accident  after 
the    performance    of    the    not    inexpensive 
ceremonies  prescribed  by  the  Hindoo  Law 
in  such  cases.     According  to  these  circum- 
stances, it  is  quite  clear  that  the  very  exist- 
ence of  the  idol  was  at  stake;   and  if  the 
destroyed  image  of  the  idol  had  not  been 
restored,  and  its  temple  which  was  unfit  for 
habitation   repaired,    Chunder    Nath    could 
not  have  been  in  a  position  10  fulfil  the  trust. 
The  power  then  of  Chunder  Nath  to  resort 
to  an  alienation  of  a  portion  of  ihe  endowed 
property  in  order  to  raise  funds  for  such 
purposes  would  necessarily  follow  under  the 
Hindoo  Law  which  is  applicable  to  such  trust- 
property,  for  Chunder  Nath  was  not  bound 
to  provide  for  such  expenses  from  his  per- 
sonal funds.     It  has  been  contended  that  the 
Judge  did  not  accept  the  case  of  necessity 
set  up  by  the  defendant ;  but  this  objection 
has  been  sufficiently  disposed  of  above. 

On  the  whole,  then,  we  think,  concur- 
rently wiih  the  opinion  expressed  on  this 
point  by  the  Court  of  first  instance,  that  the 
plaintiff  is  not  entitled  to  have  the  putnee 
set  aside  as  invalid.  We  accordingly  reverse 
the  decision  of  the  Judge,  and  dismiss  the 
plaintiff's  suit  with  costs  of  all  Courts. 


The  2nd  March  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarka 

Mitter,  Judges, 

Zemindar— Ijaradar  (fanaer)b 

Case  No.  2196  of  1870. 

Special   Appeal  from   a    decision 
the     Officiating     Judge     of    JKaji 
dated  the  gth   August    1870,   reuen 
decision  of  the  Deputy    Collector  9f\ 
District,  dated  the  30th  March  iSjo, 

Kristo  Soondur  Sandyal  and  ai 
(Defendants),  Appellants, 

versus 

Koomar  Chunder  Nath  Roy  (Plaii 
Respondent, 

Baboo  Bhyrub  Chunder  Banerjet 
'Appellants. 

Baboo  Sreenath  Doss  for  Respondt 

The  rigfht  of  a  landlord  to  receive  rent  from  tl 
depends  upon  his  secui^ing  to  the  latter  quiet  pa 
and  giving  hira  proper  and  lawful  means  of 
rents  from  the  tenants. 


Bayley,  J, — Jn    this    case   the  pi 
sued  the  defendants,  ijaradars,  for 
of  rent. 

The  defendants'  case  was  that  the 
on  the  ^art  of  the  plaintiff  came  ai 
possessed  the  defendants,  turning  them 
their  cutcherry,  and  forbidding  the 
pay  rents  to  the  defendants,  and  ah* 
interfering    with    the    proper  collccii 
their  rents. 

• 

The  first  Court  gave  the*  plainiiff  ^ 
cree  for  Rupees  217-3-9,  which  was 
by  the  agent  of  the  defendants  as 
It  found  that  no  means  had  been  2&c 
plaintiff  by  the  defendants  to  asccitt 
amount  of  rent  due  to  the  defendant 
the  ryots  with  reference  to  the  pof 
period  for  which  the  plaintiff  bad  dis( 
ed  the  defendants. 

The  Lower  Appellate  Court,  in  rci 
upon   the    evidence    taken  by  ibe 
states :  '*  That  evidence  confirms  ibc 
'*  have  already  stated  as  my  impression 
**  the  evidence  taken  in  Court,  '.  'n 
•'  there  was  no  formal  dispossession  I? 
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itjab,  plaiotiff,  bat  that  the  ryots  were  ' 
jKooraged  to  pay  their  rents  directly  to 
it  Rajab.  Most  of  the  witnesses  admit- 
that  ibe  ijaradars  were  in  possession ; 
did  not  know  which  party  was 
possession;  many  stated  that  rents 
not  now  being  paid,  and  nearly  all 
red  that  the  Rajah  had  sent  for 
dakhilas,  and  that  the  dakhilas  were 
with  him."  Then  the  Lower  Ap- 
CoQit  goes  on  :  "  It .  is  quite  clear 
vhile  there  had  been  no  formal  eject- 
;  the  Rajah,  plaintiff,  had  unjustifiably 
fered  in  the  collection  of  rents,  had 
(raged  the  ryots  to  deposit  their 
with  him  as  superior  landlord,  and 
for  the  same  reason,  collected  their 
kilas,  probably  with  the  view  of  de- 
ing  bow  far  the  arrears  of  the  far- 
were  due  to  the  non-paynoent  of 
by  the  ryots."  The  Lower  Appellate 
however,  held  that  the  farmers,  def end- 
ure in  possession,  and  were  liable  for 
of  rents  which  had  accrued  since 
ll^d  dispossession.  Further  on  in 
Igment,  the  Lower  Appellate  Court  ob- 
that  the  defendants  had  their  re- 
tt  law  by  suing  the  defaulting  ryots 
rears,  and  that  they  could  not  plead  as 
the  amount  they  had  paid  to  the 
landlord. 

U  the  real   right  of  the  zemindar  to 

rents  from  the  farmers  depends  upon 

iriog  to  the  latter  quiet   possession, 

iag  him  proper  and  lawful  means  of 

rents  from  the  ryots.     In  the  pre- 

^.  it  is  clear  from  the  findings  of  the 

Appellate  Court,  as  quoted  above,  that 

possession  and  proper  and  legal 

^^ collecting  rents  have  been  directly 

*  wiib. 

>Aidthat«the  Rajah,  plaintiff,  received 
,ni)y  as  depositary,  but  he  refused  to 

his  books  or  to  show  that  credit  was 

to  any  way   to   the    farmers   for   the 

Fcceived.    It  is  quite   clear  that  the 

*  of  rents  by   the  zemindar  from  the 

^  a  direct    interference    with    the 

tight.  It  is  no  answer  to  say  that 
rmcrs  must  pay  to  the  zemindar  after- 

Tbe  contract  with  the  farmers  was 
?  should  be  guaranteed  in  quiet  and 
tbed  possession  and  means  of  collect- 
»t«  direct  as  was  defendant's  right. 
^^  it  seems  that  the  finding  of  the 
Appellate  Court  is  against  the  evi- 
'wh  the  Court  itself  records. 


We,  therefore,  reverse  the  decision  of  the 
Lower  Appellate  Court,  and  afiirm  t^e  decision 
of  the  first  Court  with  costs  of  this  appeal 
and  of  the  Lower  Appellate  Court. 


The  and  March  187 1. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Right  of  occupancy^Ejectment. 

Case  No.  2204  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  RungporCy  dated  the  ijfk 
August  rSyOj  reversing  a  decision  of  the 
Subordinate  Judge  of  that  District,  dat^ 
ed  the  i$th  May  j86g. 

Hyder  Buksh  and  another  (Defendants), 

Appellants, 

versus 

Bhoopendro  Deb  Coomar  (Plaintiff), 
Respondent, 

Baboo  Debendro  Narain  Bose  for 
Appellants. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

A  zemindar  cannot  eject  tenants  who  have  been  hold- 
ing or  cultivatinj^  for  a  period  of  more  than  12  years, 
even  thou|;h  thej'  were  orijjinally  tenants-at-will. 

Mitter,  J, — \Vk  think  this  case  ought  to 
be  sent  back  to  the  Lower  Appellate  Court 
for  the  purpose  of  determining  whether  the 
defendants,  special  appellants,  have  acquired 
a  right  of  occupancy  in  the  property  in  dis- 
pute under  the  provisions  of  Section  6,  Act 
X.  of  1^59.  The  defendants  might  have 
been  originally  tenants-at-will ;  but  if  they 
and  their  ancestors  have  been  holding  or 
cultivating  the  lands  in  dispute  for  a  period 
of  more  than  12  years,  the  zemindar,  who  is 
the  lessor  of  the  plaintiffs  in  this  case,  could 
not  have  ejected  them  under  the  law,  and  the 
plaintiffs,  who  derive  their  title  from  the 
zemindar,  woul<}  also  stand  in  the  same  posi- 
tion. From  the  tenor  of  the  Judge's  deci- 
sion, it  appears  that  one-half  of  thfe  jote  at 
least  has  been  in  the  possession  of  the  defend- 
ants and  their  ancestors   for  a   very  long 
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time.  With  reference  to,  the  other  half, ! 
no  express  opinion  has  been  given  by  the 
Judge  as  to  the  length  of  time  for  which 
the  defendants  and  their  predecessors  have 
been  in  possession.  The  case  is,  therefore, 
remanded  to  the  Judge  for  the  purpose 
of  trying  whether  the  defendants  and  their 
predecessors  have  been  in  possession  of 
the  disputed  lands  as  ryots  for  a  period 
of  more  than  12  vears  or  not.  If  this 
question  is  determined  in  the  affirmative, 
the  present  suit  must  be  dismissed,  because 
the  defendants  would  be  entitled  to  hold 
the  lands  subject  to  the  payment  of  a  -fair 
and  equitable  rent,  if  their  tenure  is  not  other- 
wise protected  from  enhancement. 

Remand  accordingly. 


The  3rd  March  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 

yudges. 

Intermediate  holders— Lessor  and  Lessee- 
Limitation. 

Case  No.  1817  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of 
Tirhooty  dated  the  8th  June  rSyo,  affirm- 
ing a  decision  of  the  Subordinate  Judge 
of  that  District,  dated  the  r  t;th  December 
i86g. 

Shaikh  Nujmoddeen  Hossein  (Plaintiff), 

Appellant, 

versus 

Mr.  Lloyd  (Defendant),  Respondent, 

Mr,  C.  Piffard  for  Appellant. 

Mr,  R,  T.  Allan  for  Respondent. 

Intermediate  holders  settinjT  up  as  mokurrureedars  are 
not  debarred  from  pleadinjr  limitation  ajs^ainst  their 
landlord. 

Ainslie,  J. — The  plaintiff,  who  is  special 
appellant  in  this  Court,  instituted  this  suit 
to  eject  the  defendant  from  33  beegahs  of 
land  on  the  allegation  that  this  land  was 
held  by  Justin  Finch  on  a  lease  for  life,  and 
that  the  tenancy  determined,  on  his  death  in 
1861.  No  copy  or  counterpart  of  the  lease 
has  beei>  produced,  and  it  is  now  admitted 
that  there  is  no  such  lease.  Defendants 
have  put  forward  a  lease  granted  in  1794  to 


one  Louis  Kech  or  Kirke,  assigned  by  hii 
Joseph  Finch  in  1808.     On  the  prodt 
of   this   document,   the   plaintiff  denied] 
genuineness,  and  now  contends  further 
even  if  it  be  genuine,  it  creates  no  pel 
nent  tenure. 

The  case  of  the  plaintiff,  as  stated  in 
Court  by  Mr.  Piffard,  is  as  folfows: 
plaintiff  having   acquired   the  estate 
upon  Geoffrey  Finch,  the  owner  at  that 
of  the  Shahpore  Oon.lee  factory,  to  si 
title   to  hold   certain    lands :    he  was 
informed  that  a  mokurruree   lease  in 
of    Justin    Finch    was    in    his    poss< 
but    that   it    was    then    in     Calcutta; 
Finch    promised   to    produce   it.    In 
ance  on  this  assenion  and  promise, 
iff  received  rents,  and  granted  recci| 
for  a  permanent  tenure.     This  went  on 
1 24 1  (1833-34)  to  1 861,  when  a  partit 
the  estate  in  which  the  Finches  had  a( 
a  share  took  place,  and  it  became  m 
to  examine  the  various  deeds  affectinf 
property.     Plaintiff    then    learnt  that 
was  no  mokurruree  deed  in  favor  of  Jl 
Finch,  but  was  informed  that  he  had  a 
for  life,  and  he  now  seeks  to  eject  th( 
fendants  who   have  Jield    the   factor}' 
Justin  Finch's  death.     It  is   contends 
Mr.    Piffard    that  no  question  of  limit 
arises    when     the    defendant     admits 
plaintiff  is  his  landlord ;  and,  secondly^ 
even  if  limitation  could  be  pleaded,  the 
iff  would  be  in  time,  as  he  was  kept 
asserting  his  rights  by  a  fraud,  and  thj 
discoverv   of    that    fraud    onlv    took 
in  i86t. 

The  right  to  re-enter  on  the  expiry 
terminable   lease   granted    to  Justin 
is  abandoned,  and  the  case,  as  nowpn^ 
the   form    of  a  claim  to  a  discovert 
title   of  the  defendants   and   a  trial  of 
title  that  may  be  set  up.  • 

It   appears    that    the    factor}'    was 
before  17*^8,  when  the  plaintiff's  fa:' 
quired   the  village  at  a  revenue-sale, 
greater   part  of  the  land  in  suit  is 
by  the  buildings  connected  with  thefaci 
and  as  Mr.  Piffard,  for  the  speciJil  ap 
abandons  the  claim  to  eject,  the  onlr 
tion  to  be  trie.i  is  whether  the  case  p 
by  defendants  is  genuine  and  valid. 

Of  its  genuineness  there  seems  to  be 
(ioulu  whatever.     It  can  only  be  in 
01  this  deed  that  the  Judge  observes:  " 
"  clearly  proved  who  the  original  molW 
"  dars  were,  and  that  they  were  sacc 
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due  course  by  Joseph  Finch,  then  by 
)ffrey  Finch,  after  whom  Frederick  and 
Kin  held  undisturbed  possession  of  the 
Ids." 

regards  the  validity  of  the  deed,  the 
observes  that  it  is  needless  to  discuss 
suit  being  barred  by  limitaiion. 

IS  admitted  that    the  plaintiff's    father 

Ufed  the  estate  in  which  the    lands   in 

jttte  lie  at  a  revenue-sale  in   1798,  and 

ihe  factory  was  then  built.      It  has  not 

shown  how  the  property  was  dealt  with 

ic  next  35  years,  but  from  1833  it  was 

as  a  mokurriiree,  and  this  continued 

iged    down    to    1861    for   nearly    27 


5,  if  ever,  limitation  must  operate  to 
the  landlord  from  denying  the  nature 
tenure. 

rule  that  a  tenant  cannot  plead  limi- 
against  his  landlord,  as  laid  down  in 
Weekly    Reporter,    page   395,    in    which 
decisions  are  cited,  appears  to  be 
tneral  in   its   terms.     That    this  view 
[.act  taken   by   their   Lordships  of  the 
Council  in  the  case  of*  Rajah  Saheb 
Ih     Sein      versus     Doorga      Pershad 
rce,  and    in    the    same    versus    Run 
>r  Singh,    12    Moore,  pp.   323    and 
deady  deducible  from  the  judgments 
cases,  though  not  expressly  staled 
manv  words. 

Lower  Courts  having  found  on  the 
! of  limitation  in  favor  of  the  respondents, 
».daimed  as  mokurrureedars,  their  Lord- 
observe  in  the  first  case  that  there  is 
tnce  to  show  that  the  appellant  had 
fledge  of  the  claims  so  made  at  any 
©ore  than   12  years  before  institution 
lit,  and  llaerefore   his   suit   was   within 
and  in  the  second  that  the  knowledge 
mokurruree  lease  had  been  wrongly 
from  a  circumstance  which  did  not 
the  inference. 

^  if  there  was  any  general  rule  of  law 
ich  a  person  claiming  as  mokurrureedar 
»rred  from  pleading  limitation  against 
idlord,  surely  their  Lordships  would 
Idisposed  of  these  cases  on  that  ground, 
j>oald  not  have  gone  into  the  question 
'itolke  of  claim.  The  fact  that  their 
ships  considered  it  necessary  to  inquire 


*  12  W.  R.,  P.  C,  p.  6. 


into  the  date  on  which  the  landlord  re- 
ceived notice  that  the  intermediate  holders 
were  setting  up  as  mokurrureedars  with 
a  view  to  determine  the  issue  of  limi- 
tation, shows  clearly  that  the  issue  is  one 
which  can  be  raised  between  parties  so  re- 
lated. Having  this  authority  to  support 
the  view  now  taken,  it  is  not  necessary  to 
discuss  the  question  at  length ;  but  I  must 
confess  that  I  do  not  see  on  what  grounds 
it  can  be  said  that  a  mokurrureedar's  title, 
by  which  the  landlord's  power  to  deal  with 
his  estate  at  his  own  pleasure  and  to  the  best 
advantage  is  limited,  is  not  pro  tanio  an 
adverse  title.  It  has  been  contended  that 
a  title  to  be  adverse  must  be  such  as  is 
inconsistent  with  any  title  whatever  in 
the  opposite  party,  and  the  cases  cited 
appear  at  first  sight  to  go  to  that  length.  If 
on  a  close  examination  these  cases  appeared 
to  support  the  contention,  and  there  Avas 
no  decision  of  the  superior  Court  on  the 
point,  I  should  be  inclined  to  submit  the 
question  to  a  Full  Bench ;  but  as  matters 
stand,  it  appears  to  me  that  it  is  clearly 
settled  by  the  decision  of  the  Judicial  Com- 
mittee, and  that  we  have  only  to  follow  that 
decision.  I  therefore  hold  that  this  suit  is 
barred  by  limitation,  unless  the  plaintiff  can 
remove  the  bar  by  his  plea  of  fraud  which 
remains  to  be  considered. 

Mr.  Piffard  contends  that  there  is  evidence 
that  the  consent  of  the  landlord  to  the  hold- 
ing of  Justin  Finch  as  a  mokurrureedar  was 
obtained  by  a  false  statement  in  respect  of 
the  existence  of  a  mokurruree  lease  said  to  be 
in  Calcutta,  and  that  this  evidence  stands  un- 
contradicted. On  this  point  the  Judge  has 
recorded  no  opinion,  but  it  is  unnecessary  to 
remand  the  case  ;  for  on  looking  at  the  evi- 
dence, it  is  clear  that  the  plea  cannot  be 
maintained.  The  point,  though  not  now 
taken  for  the  first  time,  was  evidently  not 
much  relied  on  below  ;  and  the  bare  state- 
ment of  Waezooddeen  is  so  inconsistent  with 
the  course  of  dealing  between  the  parties,  and 
it  is  so  utterly  improbable  that  the  landlords, 
who  have  held  the  estate  from  1798,  and  have 
for  so  long  been  treating  the  tenure  as  a 
mokurruree,  and  have  not  even  attempted 
to  show  that  at  any  time  since  1798  the 
land  in  suit  has  been  held  on  a  lease  for  a 
term,  should  have  really  been  led  to  believe 
that  any  lease  to  Justin  Finch  existed,  of 
which  they  had  no  personal  knowledge; 
that  the  statement  of  this  witness  cannot 
possibly  support  a  finding  that  a  ft'aud  was 
practised  on  the  plaintiff,  by  which  he  was 
prevented  from  ascertaining  the  true  state  of 
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the  case,  and  that  such  fraud  was  only  dis- 
covered in  186 1. 

In  my  opinion,  the  appeal  must  be  dismiss- 
ed with  costs. 

yackson,  y. — I  concur  in  holding  that  the 
plaintiff  in  this  case  is  barred  by  lapse  of 
time. 

By  his  own  showing  he  had  notice  so 
long  ago  as  1833  that  the  defendant  claimed 
to  hold  the  land  upon  the  very  title  which 
the  defendant  now  asserts,  namely,  a  mo- 
kurruree  lease ;  and  he  permitted  the  defend- 
ant to  continue  holding,  as  he  had  previously 
held  for  five  and  thirty  years,  down  to  the 
bringing  of  the  present  suit — a  period  of 
about  10  years. 

I  think,  therefore,  that  the  only  possible 
conclusion  was  the  dismissal  of  the  suit. 

The  appeal  will  consequently  be  dismissed 
with  costs. 


The  3rd  March  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Sale  under  Act  VIII.  (B.  C.)  of  1865— 
Ejectment 

Cases  Nos.  2045  to  2050  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  yudge  of  Hooghly\  dated 
the  23rd  August  i8yo,  affirming  a  deci- 
sion 0/  the  Moonsiff  of  Ghattal,  dated 
the  2yth  yune  iSyo. 

Raj  Kishen  Mookerjee  (Plaintiff),  Appellant, 

versus 

Dusruth  Sootrodhur  and  others  (Defendants), 

Respondents. 

Baboo  Umbika  Churn  Banerjee  for 

Appellant. 

Baboo  Dwarkanath  Sein  for  Respondents. 

Where  the  rights  and  interests  of  a  judgment-debtor 
are  sold  In  execution  under  Act  VIII.  (B.  C.)  of  ifcCs,' 
the  tenure  itself  does  not  pass,  much  less  does  it  pass 
free  Irom  all  incumbrances ;  and  the  purchaser  is  not 
entitled  to  eject  tenants  who  have  been  occupying  and 
cultiyating  the  land  for  more  than  12  years. 


Kemp,  y,-  -This  suit  was  brought 
plaintiff,  who,  after  resuming  cenaia 
raj  lands,  brought  rent-suits,  obtained 
cree,  and  in  execution  purchased,  as  faifcj| 
the  land  free  of  all  incumbrances 
VIII.  of   1865.     He  now  sues  sevi 
who  are  represented   in  the   several 
Nos.  2045  ^0  2050,  to  eject  th^kn 
tenures. 


Both   Courts  have   held   that 
are  khoodkasht  ryots;  that  they  have 
in  occupancy  of  the  land  for  more  tl 
years ;  that  they  have  built  houses  apos] 
some  expense ;  that  the  plaintiff  is 
titled  to  eject  them  summarily  ;  and 
is  only  entitled  to  receive  rent  from  tl 

Turning   to   the   sale-certificate, 
that  the  rights  and   interests   of   the 
ment-debtor  only  passed  to  the  plaii 
there    is   nothing    which,   according^ 
wording  of  the  certificate,   shows 
tenure  was  sold,  and  much  less  that 
sold  free  of  all  incumbrances.  On  the 
of  the  case,  we  have  no  doubt  that  tlM 
sion  of  the  Judge  is  a  just  and  proper^ 
sion.     We  have  been  shown  two 
two  out  of  the  six  cases  before  as;* 
pottah  is  for  5  cottahs  of  land,  and  tbe^ 
for  I  beegah  11  cottahs.     In  the 
I  beegah  1 1  cottahs,  there  is  a  distinct 
tion  made  that  the  land  was  taken, 
for  dwelling  but  also  for  agricultural 
poses ;  and  in  the  pottah  for  5 
though  it  is  mentioned  that  the  land  is 
for  *'  boodbash,"  it  is  also  recited  d 
land  is  bastoo  and  oodbastoo ;  and  it 
therefore  have  been  taken  for  purely 
ing    purposes.    Moreover,    there   are 
terms  in  the  pottah  quite  inconsistest 
any  such  supposition ;  for  instance,  the 
contains  a  clause  that  the  ryot  will  not; 
the  right  to  any  claim  for  abatement 
count  of  fallow  lands,  droughts,  inoni 
and  the  iike.    If  the  land  was  taken 
dwelling-house,  and  for  that  purpose 
such  a  clause  would  be  quite  in< 
In  the  other  pottah,  it  is  very  clear 
could  not  have  been  taken  only  for 
purposes.    A  decision  has  been  qi 
show  that,  under  Section  6  of  Act 
1859,  no  occupancy- right   can  be 
in  lands  taken  for  purely  building  pi 

I'hat  decision  does  not  apply  to  tlie 
case,  and  moreover  this  case  is  govei 
by  Act  X.  of  1859,  but  by  Act  VIIL  of 
and  we  find  that  the  plaintiff  has  not  ~ 
the  tenure  free  of  incumbrances,  and  it 
entitled  to  eject  the  tenants  who  have 
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fjring  and  caitivating  the  lands  for  more 
,  ij  years.  He  may  be  entitled,  as  the 
(r  Courts  have  held  him  to  be  entitled, 
^ve  rent  from  them  ;  but  he  is  certain- 
ft  eatiiled  to  eject  them  summarily. 

\t  special  appeals,  namely,  Nos.  2045, 
1 2047,  2048,  2049,  and  2050  of  1 870, 
liefefore*  dismissed  with  costs. 


The  3rd  March  1871. 
Present : 

[on'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

3S4»  Act  VIII.  of  Z859- Procedure. 

Case  No.  2052  of  1870. 

Appeal  from  a  decision  passed  by 
Ofida/ing  Judge  of  East  Burdwan, 

the  i^h  June  iSyOy  reversing  a 
tien   of  the    Moonsiff    of    Aosgaon, 

fhe^rd  August  1869. 

Chunder  Roy  and  others  (Defend- 
ants),  Appellants, 

m 

versus 

Hajrah  and  others  (Plaintiffs), 
Respondents, 

t^ga  Mohun  Dass  and  Judoonath 
MooJierjee  for  Appellants. 

Grith  Chunder  Chatter jee  for 
Respondents. 

*  party  £aiU  to  (ik  a  memorandum  of  objec- 
Seclion  354,  Act  VIII.  of  1859,  the  Appellate 
J»«t  It  liberty  to  decide  the  case  ex  parte  with- 
the  evidence. 

tf»  7"-"This  was  a  case  in  which  the 
^  wed  to  have  their  right  of  irriga- 
te Unk  of  the  defendant  declared. 
j«5  case  was  first  before  the  Moonsifif, 
^tt«ie  that  was  raised  in  the  remand- 
^^  raised  in  the  first  instance,  for 
Vol  XV. 


the  Moonsiff  says  that  the  plaintiffs  have  to 
prove  three  things  to  have  their  right  of 
irrigation  from  the  disputed  tank  declared — 
I  St,  that  they  have  irrigated  their  lands  with 
the  waters  of  the  disputed  tank  for  1 2  years 
or  upwards  prior  to  the  institution  of  the 
suit;  2nd,  that  they  so  irrigated  their  lands 
during  the  said  period,  that  is  to  say,  for 
12  years,  without  interruption;  and  3rd, 
they  should  further  show  that  they  had 
the  undisputed  use  of  the  waters  for  that 
lime. 

In  the  first  instance,  the  Moonsiff  found 
that  the  evidence  of  the  plaintiff's  witnesses 
was  very  confused  as  to  the  period  during 
which  they,  the  plaintiffs,  had  irrigated 
their  lands  with  the  waters  of  the  disputed 
tank,  and  that  they  had  not  proved  their 
right  of  user;  further  that  the  evidence  of 
the  witnesses  examined  by  the  plaintiffs, 
so  far  from  supporting  their  case  in  some 
respects,  damaged  the  case  of  the  plaintiffs, 
and  he  dismissed  the  suit.  Then  the  case 
came  on  appeal  before  the  Judge,  and  the 
Judge  remanded  it,  and  said  the  following 
issue  must  be  tried,  namely,  whether  the 
plaintiffs  have  a  prescriptive  right  to  irri- 
gate their  lands  from  the  water  of  the  de- 
fendant's tank,  and  whether  they  have  exer- 
cised this  right  without  interruption  for  a 
period  of  12  years  previous  to  the  date  of 
their  cause  of  action.  Now,  that  is  the  very 
point  that  had  been  already  raised  and  tried 
by  the  Moonsiff,  and  the  remand  does  not 
appear  to  us  to  have  been  in  any  way  neces- 
sary. The  present  Judge,  however,  agreed 
with  his  predecessor  that  the  issue  he  had 
drawn  up  was  the  proper  one  to  be  tried, 
and  therefore  he  referred  the  case  to  the 
Moonsiff  for  re-trial  under  Section  354,  and, 
strange  to  say,  the  Moonsiff,  the  same  fiaboo 
who  first  tried  the  case,  comes  to  quite  an 
opposite  conclusion  upon  the  same  issue  and 
on  the  same  evidence  from  that  he  had 
formerly  come  to.  After  the  remand,  the 
Moonsiff  held  that  the  plaintiffs  had  made 
out  their  case,  and  says :  ''  Indeed,  the  wit- 
'*nesses  of  the  plaintiffs  did  not  in  their 
''  former  depositions  make  the  above  state- 
''  ment,"  namely,  that  the  plaintiffs  had 
uninterruptedly  irrigated  their  land  from 
the  tank  in  dispute  for  12  years;  <*bat  as 
''  the  point  was  not  distinctly  mooted  in  the 
"issues  formerly  framed,  and  the  witnesses 
''were  not  especially  examined  on  it,  they 
''had  deposed  in  the  above  manner,' and  I, 
"  therefore,  think  my  former  judgment  was 
"  wrong."    Now,  it  is  very  clear,  as  already 
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shown,  that  the  same  question  was  distinct- 
ly mooted ;  and  it  is,  therefore,  difi5cult  to 
understand  how  the  Moonsif!  could  have 
changed  his  opinion  so  completely,  unless  he 
considered  that,  because  the  case  was  re- 
manded, he  was  bound  to  find  for  the 
plaintiffs. 

In  special  appeal  the  first  point  taken 
is  that  no  time  was  fixed  by  the  Appellate 
Court  within  which  the  parties  to  the  suit 
might  file  their  memorandum  of  objections 
to  the  finding  of  the  first  Court.  * 

Now,  this  ground  was  not  taken  in  the 
grounds  of  special  appeal ;  but  even  if  it 
had  been  taken,  we  think  there  is  no  force 
in  it  whatever.  It  is  clear  that  the  2nd 
of  June  was  fixed  for  the  hearing  of  the 
case,  and  the  case  was  not  decided  until 
the  14th  of  June;  and  therefore  there  can 
be  no  doubt  that  the  special  appellants  had 
plenty  of  time  within  which  to  file  their 
memorandum  of  objections.  Moreover,  we 
find  that  the  Judge  says  that  the  case  was 
returned  by  the  Moonsiff  on  the  14th  of 
May,  and  the  jnd  of  June  fixed  for  the 
hearing,  and  no  memorandum  of  objections 
had  been  filed  up  to  that  date ;  and  therefore 
it  is  clear  from  what  the  Judge  says  that 
the  2nd  of  June  was  fixed  as  the  time  with- 
in which  such  objections  might  be  filed. 

The  second  objection  taken  in  special 
appeal  appears  to  us  to  have  considerable 
force,  namely,  that  the  Judge  is  wrong  in 
law  in  holding  that,  as  no  objections  had 
been  put  in  by  the  petitioners  to  the  finding 
of  the  Moonsiff,  it  was  not  necessary  for 
him  to  look  into  the  case ;  that  he  should 
have  looked  into  the  evidence,  and  con- 
sidered whether  or  not  the  finding  arrived 
at  by  the  Moonsiff  was  correct.  On  the 
other  side,  a  decision  has  been  quoted  to  be 
found  in  Volume  IX.,  Weekly  Reporter,  p. 
438.  In  that  case,  the  time  fixed  for  filing 
the  memorandum  of  objections  appears  to 
have  been  one  month  from  the  time  the 
finding  of  the  Moonsiff  was  submitted. 
Mr.  Doyne  in  that  case  applied  to  be  heard 
to  object  to  the  finding  of  the  Moonsiff 
without  any  memorandum  of  objections 
having  been  filed  by  his  client.  Mr.  Peter- 
son opposed  the  application,  and  the  Court 
said  that  they  declined  to  hear  Mr.  Doyne. 
But  the  circumstances  of  that  case  are  not 
before  us ;  no  reasons  are  given  why  the 
Court  declined  to  hear  Mr.  Doyne,  neither 
is  the  argument  of  the  Counsel  on  both  sides 
quoted;  and  Mr.  Justice  Loch,  one  of  the 
Judges  who  sat  on  that  occasion,  has  been 


consulted,  and  from  what  has  fallen  froa 
learned  Judge  we  may  say  that  it  was 
the  intention  of  the  Court  to  take  the 
treme  view  contended  for  by  the  other 
namely,  that  because  a  party  has  not 
a  memorandum  of  objections  under 
354,  the  Appellate  Court  is  at  libei 
decide  the  appeal  without  locTkin^  it' 
evidence.  The  Section  itself  says 
either  party  "  may,"  within  a  lime 
fixed  by  the  Appellate  Court,  file  a 
randum  of  any  objections  to  the 
and  after  the  expiration  of  the  peril 
fixed,  the  Appellate  Court  shall  pn 
determine  the  appeal.  Therefore,  aoi 
Section,  it  is  optional  to  the  parties  to 
not  to  file  such  memorandum  of  obji 
and  there  is  nothing  in  the  Section 
says  that  the  Court,  in  the  absence 
memorandum  of  objections,  shall  pn 
decide  the  case  ex  parte.  On  the 
the  Section  says  that  the  Appellate 
shall  proceed  to  determine  the  appeal. 

Then  it  is  said  by  the  other  sidetbal 
admitting  this  view  of  the  law,  the 
has  no  ground  for  special  appeal,  h 
as  the  Judge  has  come  to  a  finding  a] 
evidence,  and  that  he  has  determii 
appeal.     We  think  that  he  has  not 
in  this  case.     As  already  shown,  the 
Moonsif!  who  tried   the  suit  before 
maad  completely  changed  his  opinioi^ 
remand,   and   certainly   his  reasons 
changing  his  opinions  are,  to  say  the 
it,  most  unsatisfactorVvand  quite  incoi 
with  his  former  judgment — a  jadgmi 
rived  at  on  the  very  same  issue  as  that^ 
by  the  Judge  on  remand.     Then  the 
says:   **  No  objection    has    been    fik 
either  party  to  the  finding  of  the  M< 
and  I,  therefore,  determine  the  appeal/ 
using  this  word  "  determine,"  it  seei 
bable  that  the  Judge  had  Section  354 
him  at  the  time  of  writing  his  decisionj 
he  says :  "I  determine  the  appeal  by  hi 
that  the  Moonsiff's  last  decision  is 
and  that  the  plaintiff  is  entitled  to 
his  land  from  the  tank  in  question  :  *' 
reasons   whatever   are   given   why    he 
siders  the  Moonsi£F's  decision  to  be 
and  his  former  decision  wrong,  and  \ 
plaintiff   is    entitled    to   irrigate    his 
from  the  defendant's  tank.     We,  th< 
remand  the  case  for  the  Judge  to  gi 
reasons  in  full  for  holding  the  last  d( 
of  the  Moonsiff  to  be  correct,  and  to 
the  case  after  considering  the  whole 

Costs  to  follow  the  result. 
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The  25lh  February  1871. 

Present : 

Hon'bie  J.  P.  Norman,  Oficialing  Chief 
fmlue,  and  the  Hon'ble  L.    S.  Jackson 
E,  Jackson,  Judges 

»—£z)Mbit— Document  filed  by  witness — 
Coart  Fees  Act. 

rtncelo  the  High  Court  by  the  Officiate 
Judge  of  Kis&tiaghur,  dated  the  i^th 
\rmry  18'?  1, 

Anonymous. 

July  is  not  chargeable  on  an  application  by 
for  the  return  of  a  document  filed  by  him  in 
to  a  summons. 

ftrtnce, — I  have  the  honor  to  apply 
traction  as  to  whether  an  application 

witness  for  the  return  of  a  document 
:ed  by  him  in  obedience  to  a  summons, 

filed   with   the    records  of  a   case,   is 

{table  with  stamp-duty  or  not. 

seems  to  me  that  the  question  is  whe- 
Buch  an  application  comes  properly 
Section  19,  Clause  14,  or  under  Sche- 
4,  No,  I.,  of  the  Court  Fees  Act.  I 
the  words  "  or  in  respect  of  the  pro- 
ion  or  filing   of  any  exhibit"   in    the 

place  hardly  apply  to  the  present 
still  it  seems  a  hardship  that  a  witness 

be  obliged  to  apply  ori  a  stamp.  I 
therefore,  the  honor  to  request  the 
rtions  of  the  Court  on  the  point. 

Opinion  of  the  High  Court, 

^KUMj  C.  J. — I  think  that  stamp-duty 
chargeable  on  a  request  by  a  witness 
return  of  a  document  which  has  been 
by  him. 

A'.  Jackson^  J, — Prima  facie  it  would 

that  a  document  produced  by  a  wit- 

sommoned  for  the  purpose  under  Sec- 

'49-153,  Code  of  Civil  Procedure,  does 

iJtand  in  the  same  category  as  an  exhibit 

raced  and  filed  by  a  party  under  Section 

or  earlier  Section  ;  and  he  would  appa- 

I7  bt  entitled  to  have  it  handed  back  to 

U  the  conclusion  of  the  trial. 

^**  i35»  however,   undoubtedly   pro- 
for  the  retention  of  documents,  whether 
iRced  by  parties  to  the  suit  or  by  other 
ff  till  after  appeal  when  they  are  to  be 
back  on  application,  , subject  to  the 
ion  conferred  as  to  exhibits  by  Sec- 
i}6. 


But  I  see  nothing  in  the  Court  Fees  Aft 
which  makes  such  application  by  a  person, 
who  is  not  a  party  to  the  suit,  chargeable 
with  stamp-duty. 

It  is  not,  I  think,  in  any  sense  an  appli- 
cation in  the  suit,  and  it  would  be  extreme- 
ly hard  if  a  man  had  to  pay  stamp-duty  for 
getting  back  his  own  document,  when  he^ 
had  no  interest  in  the  suit.  It  is  bad  enough' 
to  have  one's  documents  detained  for  other 
people's  convenience. 

E,  JacksoHy  y, — I  quite  concur. 


The  27th  February  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges, 

Sale  for  arrears  of  rent— Incumbrances. 

Case  No.  1729  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Hooghly^  dated 
the  yth  May  i8'/0,  affirming  a  decision 
of  the  Moonsiff  of  that  District^  dated 
the  1 6th  March  iSyo, 

Mohesh  Chunder  Banerjee  (one  of  the 
Defendants),  Appellant, 

versus 

Chunder  Monee  Debee  and  others  (Plaintiffs), 
and  others  (Defendants),  Pespondents, 

Baboos  Sham  Lall  Mitter  and  Mohendro 
Lall  Seal  for  Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondents. 

Case. — A  landlord  who  purchased  a  tenure  which 
had  been  i>old  in  satisfaction  of  his  own  decree  for  reet 
having  objected  to  the  attempted  possession  of  a  mort- 
gfagee  who  was  executing  a  decree  for  foreclosure,  a 
suit  was  framed  under  Section  239,  Code  of  Civil  Proce- 
dure, which  having  come  up  in  appeal  to  the  High  Court 
was  remanded  for  the  purpose  01  determining  whether 
the  lease,  on  which  the  lands  had  been  held,  contained 
any  stipulation  reserving  a  right  of  sale  for  arrears  ol 
rent. 

It  having  been  found  that  there  was  no  such  re- 
servation, the  tenure  was  held  to  have  been  sold  sub- 
ject to  incumbrances,  and  the  purchaser  to  have  been 
bound  by  the  decree  of  foreclosure  passed  against  the 
former  holder. 

Ainslie,  J, — This  suit  was  remanded  on 
the  1st  of  December  1869  by  Justices  L.  S. 
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Jackson  and  Glover,*  with  a  direction  to  the 
Lower  Appellate  Court  to  try  the  question 
whether  the  lease,  on  which  the  lands  had 
been  held,  contained  any  stipulation  reserv- 
ing a  right  of  sale  for  arrears  of  rent ;  and 
a  further  issue  was  also  laid  down  regarding 
which  nothing  has  been  said  in  the  present 
appeal. 

The  Lower  Appellate  Court  has  now 
found  that  there  was  nothing  in  the  lease 
which  reserved  a  right  of  sale  to  the  zemin- 
dar, and  consequently  holds  that  the  tenure 
was  sold  subject  to  incumbrances.  Against 
this  decision  the  special  appellant  has  urged 
two  grounds  of  appeal,  ist,  that  the  onus  of 
proof  has  been  put  on  the  wrong  party; 
that  he  was  called  upon  to  produce  the  ku- 
booleut,  whereas  the  opposite  party  should 
have  been  called  upon  to  produce  the  pottah. 
As  in  this  case  the  auction-purchaser,  spe- 
cial appellant,  is  the  zemindar,  he  must  have 
proofs  in  his  own  hands  equal  to  any  that 
can  be  found  in  the  hands  of  the  opposite 
party,  and  there  was  no  occasion  to  call  upon 
the  opposite  party  to  prove  his  (special  ap- 
pellant's) case. 

The  other  ground  is,  that  with  reference 
to  a  decision  to  be  found  in  the  6th  Weekly 
Reporter,  pagj   197,  the  appellant  was  not 
bound  by  the  decree  of  foreclosure  passed 
against  the  former  holder.     It  appears  to  us 
that  the  facts  in  this  case  are  not  similar  to 
the  facts  of  that  case.     Here  there  was   a 
decree  of  foreclosure   which  entirely  extin- 
guished the  rights  of  the   debtor.     In  that 
case  there  was  a  simple  decree  against  the 
debtor  making   him   personally  responsible 
for  a  portion  of  the  allowance  due  to   the 
widow  of  one  of  the   members  of  a  joint 
Hindoo  family  in  consequence  of  his  pur- 
chase of  the  share  of  another  member  of  the 
family;   but   it   is  distinctly  stated   in   the 
judgment  quoted  that  the  decree  did  not  di- 
rectly affect  or  bind  the  land,  but  merely 
bound  the  judgment-debtor  personally,  and 
prevented   him   from,  denying  his  liability. 
We,  therefore,  think  that  the  cases  are  not 
analogous,  and  that  this  issue  will  not  affect 
the  present  case.    The  special  appellant  has 
also  sought  to  argue  a  further  objection,  as 
to  the  collusiveness  of  the  decree  obtained 
by  the  opposite  party;  but  as  that  point  is 
not  taken  in  the  grounds  of  appeal,  we  de- 
cline to  hear  him  on  this  ground. 

We  disioiss  the  special  appeal  with  costs. 


12  W.  R.,  p.  460. 


The  Jrd  MarcA  1871. 

Preseni  : 

The  Hon'ble  F.  B.  Kemp  and  W. 

Judges. 

Joint  Hindoo  /amily  —  Separ&ttoii— ( 

protMUidL 

Case  No.  2055  of  1870. 

Special  Appeal  from   a   decision 
the  Judge  of  BeerbhootHj  dated  ike. 
June  iSyOy  remrsing   a    decision. 
Moonsiff    of    Ookrahj     dated   the 
November  iS6g. 

Prem  Chund  Dan  and  others  <Plaint 

Appellants^ 

versus 

Darimba  Debia  (one  of  the  Defen< 

Respondent. 

m 

Baboo  Romesh  Chunder  Bose  for 
Appellants. 

Baboo  Mohendro  /.all  Seal  for 
Respondent. 

In  a  suit  involvinsf  the  question  whether  on 
perty  which  was  sold  in  execution   wauthcji 
debtor's  own  separate  property  or  the  joint  pin 
plaintiffs  and  juagment-debtor,  no  presumptioii 
of  the  property  being  joint  was  held  to  arise  f 
act  of  plaintiffs  and  the  judgment-debtor  bcngt 
bers  of  a  Hindoo  family ;  and  as  plaintiffs  bao^ 
alleged  separation,  the  onus  was   held  to  have 
rightly  placed  on  them  of  proving  that  the  pi    "^ 
held  jointly. 

Ainshcy  J.—Tuis.  question  in  this  si 
whether  certain  property,  which  ^i-as 
execution  of  a  decree  as  the  property  of 
judgment-debtor,  Heera  Lall  Dhur,  was] 
own  separate  property  or  the  joint  pr( 
of  the  plaintiffs  and  the  judgment- debt( 

The  Lower  Appellate  Court  has  found 
the  plaintiffs  have  failed  to  prove  ihit^ 
property   was    held   jointly    by   the 
family.     The  substantial   groynd  of 
is  that  the  onus  has  been  thrown  n^ 
wrong  party  :   there   is  also    an 
taken  that  the  finding  of  the  Lower  Coi 
wrong,    inasmuch   as  the  Judge  seei 
hold  that  documentary  evidence  is  absoJ 
necessary  to  prove  the  title  of  the  pW~ 
On  the  second  point,  it  is  only  nca 
say  that  we  do  not  read  the  judgmea^ 
the  Court  below  as  laying  down  a  role 
documentary  evidence  is  absolutelj  nf 
sary.     It  merely  amounts  to  this,  that  the' 
evidence  before  the  Judge,  unsupporiw' 
was  by  any  documentary  evidence,  w**^ 
suflicient  to  salisfv  his  mind  thai  the  P'^^^ 
iffs  had  made  out  their  case. 
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to  the  onus  in  this  case,  no  presump- 
iirises  from  the  fact  of  the  plaintiffs  and 
[adgment-debtor  being  members  of  a 
familj  that  the  property  was  joint 
Vf\  for  it  is  admitted  that  25  years 
^re  was  a  partial   separation  of   the 
when   one    brother,    Puieet  Dhur, 
It; and  it  appears  from  the  evidence 
jr  Dhur,  the   son   of   Puteet,  that 
been  another  separation   between 
untiRs  some  four  years  ago,  and  that 
tioD  took  place  before  the  sale  of 
h^  Dhur's  property.     It  is  also  per- 
cie^r  from  a  petition  put  in  in   the 
lof  the  execution  of  a  decree  obtained 
iroba  Debia  that  the  plaintiffs  then 
sq)aration.      Under  these  circum- 
it  was  for  them  to  prove  how  the 
was  effected  ;  and  if  any  lands  re- 
in the  joint  occupation  of  all   the 
of  the  family  after  the  separation, 
would   have    to    show    distinctly 
lands  these  were.     The  onus,  there- 
rightly  placed  upon  the  plaintiffs, 
they  have  succeeded   in   proving 
bad  to  prove  is  a  question  of  fact, 
point  of  law  arises,  and  we  cannot,  in 
[appeal,  interfere  with  the  judgment  of 
below  on  the  facts. 

^ipeal  is  dismissed  with  costs. 


The  4th  March  1870. 


Present : 


mble  W.  Markby  and  Dwarkanath 
Mi  tier,  Judges, 

\ii  sale— Conveyance— Registration. 

Case  \^o.  2447  of  1869. 

Appeal  from  a  decision  passed  by 
y»hordinale  Judge  of  Hooghlyy  dated 
f3^d  July  i86g,  reversing  a  decision  of 
^oomiffofthai  District y  dated  the  ijth 

vry  i86g. 

Churn  Neogy  (Plaintiff),  Appellant, 

versus 

«n  Chunder  Dhobah  and  another 
(Defendants),  Respondents.  . 


Badoo  Askootosh  Dhur  for  Appellant. 

Bahoos  Kishen-  Succa  Mookerjee  and  Poor  no 
Chunder  Shome  for  Respondents. 

In  a  suit  upon  a  contract  in  which  defendant,  after 
receiving  an' advance  of  purchase-money,  had  promised 
to  convey  certain  land  to  plaintiff  on  payment  of  the 
balance,  the  alternative  being  that,  if  he  did  not  execute 
the  conveyance,  the  contract  would  itself  operate  as  a 
conveyance : 

Held  that  the  document  between  the  parties,  though 
in  form  a  contract  for  sale,  was,  in  fact,  a  conveyance 
under  which  plaintiff  could  hold  against  subsequent 
purchasers. 

Held  that,  against  one  who  has  such  a  contract 
unregistered,  a  purchaser  who  has  a  registered  convey- 
ance must  prevail. 

Markby y  J, — The  plaintiff  in  this  case 
sued  either  for  completion  of  an  agreement 
to  purchase  5  beegahs  and  18  cottahs  of 
land  made  with  the  defendant  Hurish 
Chunder  Byragee,  or,  in  the  alternative,  tore- 
cover  possession  of  that  land. 

It  appears  that  the  contract  was  made  on 
the  31st  Assin  1275,  and  on  a  deposit  of 
60  rupees  the  defendant,  Hurish  Chunder 
Byragee,  promised  to  convey  the  land  to  the 
plaintiff  on  payment  of  the  balance  of  the 
purchase- money  on  the  31st  of  Bhadro  en- 
suing, with  the  alternative — somewhat  pecu- 
liar— that,  if  he  did  not  complete  the 
agreement  of  executing  the  conveyance,  that 
document  would  itself  operate  as  a  convey- 
ance, the  balance  of  the  purchase-money 
being  forfeited. 

The  form  of  the  document  sufficiently 
explains  itself.  On  some  day  in  Srabun, 
Hurish  Chunder  Byragee  sold  some  portion 
of  the  same  properly  to  Nobin  Chunder 
Dhobah,  and  actually  executed  a  conveyance 
to  him,  which  was  registered. 

Nobin  Chunder  Dhobah  came  forward  in 
the  present  suit,  and  claimed  to  b«  made  a 
defendant.  We  agree  with  the  Judges  in 
the  case  reported  at  page  196,  X.  Weekly 
Reporter,  that  it  was  not  necessary  to  enter- 
tain the  application. 

The  suit  of  the  plaintiff  has  been  dismissed 
on  the  ground  that  he  only  got  at  the  time 
when  the  sale  was  made  to  Nobin  Chunder 
Dhobah  a  mere  contract  to  sell  the  proper^ 
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ty ;  and  Nobin  Chunder  Dhobah  being  a  bond 
fide  purchaser  for  valuable  consideration,  the 
plaintiff  cannot  recover  possession  of  the  land, 
and  compel  Hurish  Chunder  Byragee  to  ex- 
ecute a  conveyance.  All  that  he  can  do  is  to 
get  damages  against  Hurish  Chunder  By- 
ragee for  breach  of  contract,  and  the  ques- 
tion now  before  us  is  whether  that  proposi- 
tion is  coriect  in  law. 

We  think  that  it  is  certainly  correct  to 
this  extent,  that  the  plaintiff  has  got  no 
tide  of  which  he  can  avail  himself  as  against 
Nobin  Chunder  Dhobah.  The  difference  be- 
tween a  contract  for  sale  of  the  property  and 
an  actual  conveyance  of  the  property  is  per- 
fectly clear;  and,  as  we  understand  it,  the 
reason  why  in  some  cases  the  person  who  has 
only  got  a  contract  of  sale  is  considered  to 
have  a  title  against  the  person  who  has  the 
actual  conveyance  is  this — that  the  transac- 
tion, though  in  form  a  contract,  is,  in  fact,  a 
conveyance ;  that  that  which  gives  the  right 
to  acquire  is  actually  a  mode  of  acquiring ; 
and  in  the  present  case  the  document  between 
the  plaintiff  and  the  defendant  is,  though  in 
form  a  contract,  of  such  a  nature  that  he 
could  hold  under  it  as  against  subsequent 
purchaser. 

But  now,  as  soon  as  we  hold  that,  the 
plaintiff  falls  into  another  ditiicuhy,  because 
Clause  1,  Section  i8  of  the  Registration 
Act,  would  apply ;  and  under  Section  50  of 
that  Act,  "every  instrument  of  the  kinds 
'' mentioned  in  Clauses  1,2,  and  3  of  Section 
''18  shall,  if  duly  registered,  take  effect,  as 
'^regards  the  property  comprised  therein, 
"against  every  tinregistered  instrument  re- 
"  lating  to  the  same  property,  whether  such 
"  other  instrument  be  of  the  same  nature  of 
"the  registered  instrument  or  not." 


The  6th  March  1871. 
Preseni : 

The  Honble  F.  B.  Kemp  and  F.  A. 

Judges. 
Enhancemeot  of  rent— ETidence—l 


It  is  not  necessary  for  us  to  say  how  the 
present  contract  would  have  stood  had  the 
first  purchaser  registered  his  conveyance. 
Bat  between  a  purchaser  who  has  a  registered 
conveyance,  and  one  who  has  only  a  contract 
of  sale,  the  former  must  prevail. 

The  appeal  is  dismissed  with  costs  in 
favor  of  Nobin  Chunder  Dhobah. 

With  regard  to  the  other  point  mentioned, 
namely,  that  the  interest  of  Nobm  does  not 
extend  to  the  whole  of  the  5  beegahs  which 
the  defendant  promised   to  sell,   it  is  not  i 
necessary  for  us  to  interfere,  because  that  1 
matter  has  been  corrected  by  the  Court  below, 
and  its  decision  will  stand  good,  and  is  in  no  t 
way  affected  by  our  order. 


Case  No.  2104  of  1870  under  Ad 

of  1859. 

Special  Appeal  from  a  decision  p(usd\ 
Officiating  Judge  of  Midnapore,  i 
2nd  June  iS^o,  modifying  a  decisii 
Deputy  Collecior  of  that  Disirui, 
1st  November  i86g, 

Suroop  Manna  (Defendant),  Appei 

versus 

Bonomalee  Churn  Mytee  and 
(Plaintiffs),  Respondents, 

Baboo  Bama  Churn  Banerjee  for  A| 

Baboo  Hem  Chunder  Bantrju 
Respondents. 

In  asuit  after  notice  for  a  kubooleutateol 
said  to  be  those  prevailing-  in  the  adjacent 
similar  lands  held  by  the  same  class  of  o'^^^ 
ant,  the  evidence  of  seven  occupant  ryots  of  1 
bourhood,  though  not  a  majority,  was  heUtsI 
ly  sufficient  to  make  a  case  which  defendantr 
to  rebut. 

G lover y  J, — This  was  a  suit  for  a 
leut  at  enhanced  rates  of  rent  after 
The  plaintiff,  the  purchaser  of  a  G 
khas  mehfil,  alleged  that  the  defend 
14   beegahs   3   cottahs  3  pie  of  ' 
which  he  paid  rent  at  less  rates 
paid  by  ryots  of  a  similar  class  in  ib^ 
bourhood    having  similar  advanta|~ 
demanded  Rupees  43-13  instead  of 
18  heretofore  paid.  , 

The  ryot  objected  to  every  part 
plaintiff's  case,   denied    that  he 
quantity   of  land   stated  by  the 
denied  the  rates,  and  alleged  that 
of  produce  had  not  increased.    He 
objection  to  the  plaintiff's  power  to 
but  this  part  of  the  case  it  is  unn 
notice  here. 

The  Assistant  Collector  dispoied 
case  first  in  1868,  and  again  v»^^^ 
1869  on  remand  by  the  Appclia^* 
The  Judge  held  on  that  occasion  I 
plaintiff  had  established  his  righ^^^ 
and  \^s  entitled  to  a  decree  if  ^ 
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that  the  rates  claimed  were  the  rates 
liiing  in  the  neighbourhood. 

Deputf  Collector  on  this  called  for 

Lce  h'om  both  plaintiff  and  defendant, 

ced  the  date  for  hearing.     The  plaint- 

imined  bis  witnesses,  but  the  defend- 

mgb.  granted  extension  of  time,  did 

luce  his,  and  the  Deputy  Collector 

on  the  evidence  that  was  before  him 

:die  plaimiff  had   proved  the  rates  de- 

by  him  to   be  the   rates  paid    by 

of  a  similar   class  to   the   defendant 

lands  of  a  like  kind  with  like  ad- 

In  places  adjacent.     He,  therefore, 

lintii!  a  decree  ;  and  sa  far  as  mouzah 

was  concerned,  the  Judge,  on  appeal, 

id  ibe  Deputy  Collector's  order. 

defendant  now  appeals  specially  to 
mrt,  and  contends — 

-That  as  the  plaintiff  failed  to  prove 
n  rates  claimed  by  him,  his  suit  for  a 
)leut  should  have  been  dismissed,  and 

-That  there  was  no  sufficient  evidence 
>ve  what  was  required  by  the  law, 
ly,  that  the  rate  paid  by  the  defendant 
the  prevailing  rate  payable   by 

le  class  of  ryots  possessing  similar 

^es  in  the  neighbourhood. 

was  another  objection  taken  to  the 
of   the    notice,   but  this   was   not 
by  the  special  appellant's  pleader. 

first   objection     is    untenable,    and 

Wl   Bench    decision,     Gholam    Ma- 

vtrsus  Asmut  Ali  Khan,   10  Week- 

ter,  Full  Bench,  14,  does  not  apply. 

has  been  no  failure  of  proof  in  this 

the  part  of  the  plaintiff  as  regards 

oC  rent  prevalent  in  the  mouzah  of 

for  which  mouzah  alone  the  zemin- 

obtained!  a  decree. 


Id 


with  regard  to  the  second  objection, 
that,  after  the  remand,  the  Deputy 

did  take  evidence  on  the  various 
required  by  the  law.  On  the  first 
B  the  witnesses  did,  no  doubt,  speak 
ly,  and  their  evidence  fell  short  of 
was  required  ;  but  oh  the  second,  seven 

deposed  that  the  rates  demanded 
plaintiff  were  those  prevailing  in  the 
t  villages  for  similar  lands  held  by 

of^  ryots  to  which  the  defendant  be- 

Fonr  witnesses  from  adjacent  vil- 
occupant  ryots,  swore  to  the  rates  on 
of  the  same  kiad  and  possessing  the 


same  advantages  as  those  held  in  mouzah 
Dooah  by  the  defendant,  and  three  occupant 
ryots  of  mouzah  Dooah  deposed  to  payment 
of  the  same  rates  for  their  lands. 

No  doubt,  it  might  be  said  that  these 
witnesses  did  not  form  the  bulk  of  the  cul- 
tivating ryots ;  but  their  evidence  was  legally 
sufficient  to  make  a  case  which  the  defend- 
ant was  bound  to  rebut ;  and  although  he 
was  allowed  more  than  one  opportunity,  he 
neglected  to  bring  any  witnesses  to  prove 
that  the  rates  asked  by  the  plaintiff  were 
not  the  prevailing  rates  for  ryots  of  the  de- 
fendant's class.  In  the  case  of  Sadhoo 
Singh  and  others  versus  Ramanoogra  Lall, 
9-  Weekly  Reporter  83,  there  was  evi- 
dence on  both  sides,  and  it  was  held  that 
the  proof  of  the  rate  paid  by  the  majority 
was  insufficient.  Here  the  defendant  gave 
no  evidence  whatever.  He  declined  even  to 
pay  his  share  of  the  expenses  for  the  deputa- 
tion of  an  Ameen,  and  he  cannot  now  ob- 
ject that  the  witnesses  examined  by  the  plaint- 
iff were  not  a  majority  of  the  occupant 
ryots  of  the  neighbourhood. 

We  think  that  the  plaintiff  did  all  that 
under  the  circumstances  was  required  of  him, 
and  that  he  is  entitled  to  retain  his  de- 
cree. 

The    special    appeal    is    dismissed    with 
I  costs. 


The  6th  March  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Rent^uits— Jurisdiction— Act  VI 11.   (B.  C.)  of 

Case  No.  3239  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbhoom, 
dated  the  gth  July  tSyOy  reversing  a 
decision  oj  the  Moonsiff  of  Doobrajpore^ 
dated  the  2yth  April  lityo. 

Kullyanessnree  Dossee  (Plaintiff),  Appellant y 

versus  -» 

Narain  Kybarto  (Defendant),  Respondent, 
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Baboo  Obhoy  Churn  Bose  for  Appellant. 

Baboo  Mohendro  Lall  Mitter  for 
Respondent. 

A  suit  for  arrears  of  rent,  which  had  been  instituted  in 
the  MoonsiflE's  Court  before  Act  VI If.  (B.  C.)  of  iSfg 
came  into  operation,  was  decided  by  that  Court  after  the 
jurisdiction  of  the  Revenue  Courts  had  ceased  to  exist. 

Held  that  the  MoonsifF  had  no  jurisdiction  in  the 
case. 

Kempt  J, — This  is  a  suit  for  the  rem  of  a 
bowlee  tenure,  the  rent  being  demanded  for 
the  years  1275  *"^  1276.  The  suit  was  ad- 
mittedly instituted  on  the  24th  of  February 
1870  or  before  Act  VIII.  of  1869  came  into 
operation — that  Act  having  come  into  opera- 
tion on  the  iilh  of  April  1870.  The  Moon- 
siff,  although  the  question  of  jurisdiction 
was  raised  in  his  Court,  seems  to  have  been 
of  opinion  that  it  would  put  the  parties  to 
unnecessary  trouble  if  this  suit  had  to  be  re- 
instituted  in  his  Court  ;  the  jurisdiction  of 
the  Revenue  Courts  in  such  cases  now,  or 
at  the  time  when  he  passed  his  decision,  no 
longer  existing. 

On  appeal  on  the  question  of  jurisdiction, 
the  Subordinate  Judge  of  Beerbhoom  held 
that  the  Moonsif!  had  no  jurisdiction  to  try 
the  case.  He,  therefore,  reversed  the  de- 
cision of  the  MoonsifF,  and  dismissed  the 
original  suit. 

In  special  appeal  it  is  said  in  the  grounds 
of  appeal  that  the  Moonsiff  had  jurisdiction, 
for  the  reasons  slated  by  him,  to  try  this 
suit,  and  that  the  Subordinate  Judge  was 
wrong  in  throwing  it  out  on  the  ground  that 
the  Moonsiff  had  no  jurisdiction. 

We  can  have  no  doubt  that  the  Moonsiff 
had  no  jurisdiction  in  this  case.  The  suit 
being  one  for  rent,  and  being  instituted 
before  Act  VIII.  of  1869  came  into  opera- 
tion, ought  to  have  been  brought  in  the 
Collector's  Court;  and  if  it  had  been  so 
brought  under  Section  108  of  Act  VIII.  of 
1869,  the  Collector  would  have  had  juris- 
diction to  hear  and  determine  it,  and  the 
execution  of  any  decree  or  order  therein 
passed  would  have  been  regulated  by  the 
practice  and  procedure  which  obtained  before 
that  Act  was  passed. 

The  pleader  for  the  appellant  has  called 
our  attention  to  a  decision  to  be  found  in 
Volume  XIV.  of  the  Weekly  Reporter,  page 
246.  The  decision  in  that  case  turned  upon 
the  question  whether  that  was  a  suit  for 
arrears  of  rent  due  on  account  of  land,  or 


whether  it  was  a  suit  for  arrears  of 
on  account  of  buildings  and  bouses. 
suit  the  rent  was  demanded  for  a 
close  to  the  palace  of  the  Mi 
Burdwan.  The  Judges  found  that 
was  leased  as  a  bazaar,  and  that 
being  demanded,  not  solely  for  the 
also  for  the  buildings,  it  appeared 
Court  that  the  suit  would  not  lie 
Revenue  Courts.  There  is  also  an 
the  effect  that  it  would  not  have  beea: 
sary  to  try  the  point  as  to  whether 
diction  was  in  one  Court  or  the 
jurisdiction  being  now  in  the  Civil 
but  as  the  question  had  been  pressed 
Judges  in  connection  with  the 
costs,  it  became  necessary  to  decide  wl 
at  the  time  the  plaint  was  put  ia.il' 
entertainable  in  the  Civil  Court  or  oolll 
the  Judges  found  that  it  was  enteriaii 
the  Civil  Court;  but  the  decision  it 
not  turn  on  that  point  alone,  and 
it  is  not  a  decision  in  any  way  bindin^l 
this  Court.. 

We  agree  with  the  Subordinate  Judj 
dismiss  the  special  appeal  with  costs. 


The  8th  March  1871. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Dwarl 

Mitter,  Judges, 

Butwarra— Jurisdiction* 

Case  No.  1761  of  1870. 

Special  Appeal  from  a  decision  fdsst 
the  Officiating  Additional  Judge  of 
tagongt  dated  the  31st  May  fSjOj 
ing  a  decision  of  the  Subordinate 
of  that    District,    dated   the  31^ 
1869. 

Doorga  Kripa  Roy  (Plaintiff).  Apptlh 

versus 

Mohesh  Chunder  Roy  (Defendant^ 
Respondent, 

The  Advocate-General  and  Mr.  R^  ^' 
Twidale  for  Appellant. 

Mr^  Montriou  and  Baboo  Sreenalh 
for  Respondent, 
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,^jthe  real  object  is  to  obtain  a  division  of  the 
k4^an  estate  paying  revenue  to  Government,  the 
maintainable  in  a  Civil  Court. 

%  y. —  We  do  not  think  it  necessary 

»  any  opinion   upon  the  various 

taken  in  this  petition  of  special  ap- 

It  is  admitted  that  the  real  object  of 

it  is  to'obtaia  a  division  of  the  lands 

estate  paying  revenue  to  Government. 

power  of  making  such  a  division 

exclusively  in  the  Revenue  Author- 

we  must,    therefore,  dismiss   this 

one  not  maintainable  in  the   Civil 

application  is  rejected  with  costs. 


The  8th  March  1871. 

Present : 

lon'ble  L.  Si  Jackson  and  W.  Ainslie, 
Judges. 

I— False  statement— Procedure. 

No.  1884  of  1870  under  Act  X.  of    ' 
1859. 

»/  Appeal  from  a  decision  passed  by 

Ofciaiing  Additional  Judge  of  Tir- 

dated  the  2*jth  May  iSjo,  affirming 

^^echion  of  the   Assistant    Collector   of 

Disln'cf,    dated    the    i6th     October 

id  Chowdhry  (Defendant),  Appellant, 

«       versus 
Abdool  Luteef  (Plaintiff),  Respondent, 

Anund  Gopal  Paleet  for  Appellant. 

fr.  C.  Gregory  for  Respondent. 

,  'is  boond  to  go  into  all  the  matters  raised  be- 
>JQ  an  appeal,  even  if  the  appellant  appears  to 
''i  a  false  statement,  or  if  he  sought  to  palm  off 
idocutneot  upon  the  Appellate  Court. 

b(?«,  y. — Therk  must  be  a  new  trial 
appeal 

defendant  appealed  against  an  order 

ciQghis  rent,  and  that  appeal,  as  stated 

t  judge,  partly   proceeded    upon   the 

toon,  which  the  Judge  considers  to  have 

^»^3e,  that  the  Assistant  Collector  had 

•^^^y  refused  to  receive  certain  papers. 

ywJge  having  ascertained,  both  from  the 

■"  w  of  the  Assistant  Collector  himself 

Vol  XV. 


and  also  from  other  circumstances,  that  this 
allegation  was  untrue,  he  thereupon  declines 
to  go  into  the  other  matters  raised  in  the 
appeal,  thinking  that  the  allegations  on  those 
points  would  necessarily  be  valueless,  and 
therefore  dismisses  the  appeal. 

This  cannot  be  supported.  The  Judge  is 
bound  to  go  into  all  the  matters  raised  in  the 
appeal,  and  to  decide  whether  the  enhance- 
ment ordered  was  based  upon  legal  ground 
or  not.  It  is  not  because  the  appellant  ap- 
peared to  have  made  a  false  statement,  or 
even  because  he  sought  to  palm  off  a  spurious 
document  upon  the  Appellate  Court,  that  his 
suit  is  to  be  dismissed.  If  he  has  brought 
himself  within  any  of  the  provisions  of  the 
Penal  Code,  or  any  other  law  which  applies 
to  his  case,  and  subjects  him  to  criminal  pro- 
ceedings, he  may  be  so  dealt  with,  but  the 
case  must  be  decided  on  the  merits.  The 
case  will  have  to  be  remanded  for  trial  by 
the  Court  below,  but  under  the  circumstances 
we  think  the  special  appellant  ought  not  to 
get  the  costs  of  this  appeal. 


The  8th  March  1 87 1 . 

Present : 

The  Hon'ble  L.  S.  Jackson  and  \V.  Ainslie, 

Judges. 

Rent— Co-sharer*8  right  of  suit— Section  lO,  Act 
VI.  (B.  C.)  of  1862— Collector's  powers. 

Case  No.  1894  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  lirhoot,  dated  the 
jth  June  i8yo;  affirming  a  decision  of  the 
Assistant  Collector  of  Taj  pore,  dated  the 
26th  March  i8jo. 

Sree  Misser  and  others  (Defendants), 
Appellants, 

versus 

Mr.  W.  S.  Crowdy  (Plaintiff),  Respondent, 

Baboo  Bhowanee  Churn  Butt  for  Appellants. 

The  Advocate- General  for  Respondent. 

A  suit  for  rent  is  not  maintainable  at  the  instance  of 
one  or  more  of  several  co-sharers,  unless  the  latter  have 
been  accustomed  to  collect  their  rents  separately. 

A  Collector,  proceeding:  under  Section  lo,  Act  VI.  (B. 
C.)  of  ii>C2,  to  measure  land  in  respect  of  which  rent 
has  not  hitherto  been  paid,  is  not  entitled  t<f  assess  or 
ascertain  the  rents  which  ought  to  be  paid,  or  which  are 
fair  and  reasonable. 
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yackson,  y. — ^This  is  a  suit  for  arrears  of 
rent  on  the  part  of  a  ticcadar,  who  holds  in 
ticca  a  certain  fractional  share  of  an  estate, 
the  defendant  being  one  of  the  other  co- 
sharers,  and  also  occupying  the  land  in  re- 
spect of  which  rent  is  claimed. 

The  defendant's  allegation  was  that  the 
land  in  question  was  his  ziraa/,  which  he  was 
entitled  to  hold  without  payment  of  rent  by 
the  custom  of  the  niehal,  as  other  portions  of 
land  were  in  like  manner  held  by  the  other 
co-sharers.  He  also  denied  the  right  of  the 
plaintiff  to  maintain  the  suit  without  the 
consent  of  the  other  co-sharers,  and  he  de- 
nied the  correctness  of  the  rent  claimed,  and 
also  the  plaintiff's  share. 

The  appeal  was  heard  in  the  first  place 
before  Mr.  Pearson,  Judge  of  Tirhoot,  who 
overruled  certain  objections  which  had  been 
allowed  by  the  Assistam  Collector,  and  re- 
mitted the  case  to  that  officer  for  trial  upon 
the  merits.  Thereupon  the  Assistant  Col- 
lector tried  the  case,  and  came  to  a  decision 
which  was  again  appealed  to  the  Court  of 
the  Zillah  Judge,  which  ofTice  was  then  held 
by  Mr.  S.  C.  Bayley.  That  gentleman  con- 
sidered himself  precluded  from  going  into  the 
points  determined  by  his  predecessor,  and 
upheld  the  decision  of  the  Assistant  Collec- 
tor on  the  merits. 


The  case  now  comes  before  us  in  special 
appeal.  The  points  which  arise  appear  to  be 
four.  .  In  the  first  place,  is  the  suit  main- 
tainable by  the  plaintiff?  No  doubt,  gene- 
rally speaking,  the  rule  which  has  been  laid 
down  in  this  Court  is,  that  a  suit  for  rent  is 
not  maintainable  at  the  instance  of  one  or 
niore  of  several  co-sharers,*  unless  the  course 
of  dealings  between  the  parties  has  been  such 
that  the  several  co-sharers  have  been  accus- 
tomed to  collect  their  rents  separately.  In 
this  case,  therefore,  it  will  be  necessary  that 
this  point  should  be  determined,  namely,  whe- 
ther, according  to  the  custom  of  that  estate, 
the  several  co-sharers  have  been  accustomed 
to  collect  their  rents  separately.  If  this  point 
be  found  in  the  affirmative,  the  plaintiff  will 
be  entitled  to  maintain  the  present  suit;  if 
not,  the  plaintiff  will  be  out  of  Court. 

Although  the  facts  are  not  very  clear,  yet 
it  may  possibly  turn  out  that  the  plaintiffs 
and  defendants  are  the  only  existing  co- 
sharers  or  persons  entitled  to  divide  the  rent 
between^  them.  If  that  be  so,  I  think  it 
manifest  from  the  necessity  of  the  ca.se  that 
the  plaintiff  must  be  entitled  lo  maintain  the 


suit ;  because  otherwise,  if  the  plaintiff 
not  hope  to  obtain   the  consent  of  hii 
sharer,  he  would  be  debarred  from 
any  relief.     Therefore,  if  it  should  so 
the  plaintiff's  suit  would  necessarily  be 
tainable. 

The  second  point  is  whether  the 
ant,  who,  by  his  own  admission, 
land,  within  the  estate  of  which  the 
iff  is  entitled  to  a  part  of  the  r 
entitled  to  hold  such  land  without  d 
ment  of  rent.  On  this  point  it  will 
cessary  for  defendant  to  show  that  the 
is  ziraatj  and  as  such  exempt  from 
payment  of  rent  to  the  co-sharers. 

The  third   point   is  what  is  the 

of  rent  payable.     On  this  part  of 

(befe  seems  to  have  been  some  mi 

tion.     The  Collector   appears  to  ha' 

ceeded  under  Section  lo,  Act  VI.  < 

of  the   Bengal  Council    Acts,  and 

i  measured  the  land,  and  to  have  fu 

ceeded  to  ascertain  the  rent  payable 

spect  of  it.     It  seems   to  be  admiti 

'in  this  case  the  defendant  has  not 

•  to  paid   rent  in  respect  of  the  land 

is  the  subject  of  dispute.     Nov, 

of  the  Act  cited   enables  the  Col 

proceed  to  ascertain  and  determine 

cord  the  rates  of  rent  payable  in  r 

such  lands  ;  and  by  a  decision  of  a 

Bench   of  this   Court   to    be  found 

Weekly   Reporter,   page   371,   these 

have   been    construed    to    mean  t' 

which  are  accustomed  to  be  paid,  or 

payment  of  which  there  has  been  an 

ment  or  contract ;  and  that,  underthese 

the   Collector   is   not  entitled  to 

ascertain  the  rents  which  ought  \o 

or  which  are  fair  and   reasonable 

rent.     Therefore,  if,   as  it  seems, 

has  been  previously  paid  in  respect 

lands,  the  finding  of  the  Collector  bjt^ 

he  assessed  rent   upon  it  would  be, 

effect,  and  would  not  be  conclusive 

the  defendant ;  but  the  plaintiff  woo 

to  show  by  evidence  in  this  case  wi 

proper    rent    payable   was,    supposir 

rent  was  payable  at  all. 

The  fourth  point  is  what  is  the 
the  rent,  supposing  the  rent  to  be 
tained,  to  which  the  plaintiff  *ould  ' 
titled.  In  the  determination  of  ih»< 
the  plaintiff  would  have  to  give  evidj 
the  share  which  he  held  in  ticca,  ana 
the  Court  upon  that  |)Oiiil ;  and  it  •< 
open  to  the  defendant,  on  the  other  hi 
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that  evidence,  and  to  show  what  his 
share  was ;  and  then  upon  evidence  ad- 
on  either  side,  it  would  be  for  the 
to  decide. 

fe  think,  therefore,  that  the  case  must 
:k  to  the  Ix)wer  Appellate  Court,  in 
that  these  points  respectively  may  be 

land  determined. 


The  8th  March  1871. 

Present : 

m'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

17,  Act  VIII.,  18^9-Appeal— Technical 
objection. 

Case  No.  2306  of  1870. 

Appeal  from  a  decision  passed  by 
Subordinate    Judge    of   Beerbhooniy 

the  ijth  August  18 jo^  affirming  a 
ion  of  the  Moonsiff  of  Rampore 
f,  dated  the  21st  January  i8jo, 

Dossce  (Plaintiff),  Appellant, 

versus 

Chunder  Banerjee  (Defendant), 
Respondent, 

Obeenash  Chunder  Banerjee  for 
Appellant. 

Nil  Madhuh  Sein  and  Motee  Lall 
Mookerjee  for  Respondent. 

I  a  Lover  Appellate  Court  threw  out  a  case  on 
~*  that  th^  plaint  had  not  been  filed  by  a  re- 
.CQt within  the  meaning  of  Section  1 7, ActVI II. 
ita(Mi(^h  that  point  had  l^n  disposed  of  by  the 
r  first  instance : 

'tliat  the  case  should  not  have  been  thrown  out 
technical  objection  not  affectinf^  the  merits  of 


7. — ^The  Subordinate  Judge,  on 
-appeal  of  the  defendant,  threw  out 
tmtifi's  claim  on  the  ground  that  the 
'ttd  not  been  filed  by  any  recognized 
jm  the  terms  of  Section  17  of  the  Code 
*  Procedure.    The  plaintiff  appeals  to 
irt  specially  on  this  point,  and  a  cross- 
has  been  filed  by  the  defendant  on  the 


ground  that,  under  any  circumstances,  the 
decision  arrived  at  by  the  Court  of  first  in- 
stance must  have  been  upheld  by  the  Court 
on  appeal,  inasmuch  as  the  suit  was  dismiss- 
ed, because  the  plaintiff  had  neglected  to  put 
in  any  evidence  in  support  of  her  claim. 

With  regard  to  the  first  objection,  we  think 
that  the  jVidge  was  right  in  saying  that  the 
plaint  had  not  been  properly  filed  under  Sec- 
tion 17.  The  plaintiff  resides  within  the  ju- 
risdiction of  the  Court,  and  the  party  who 
put  in  the  plaint  on  her  behalf  was  not  a 
person  holding  a  general  power  of  attorney 
from  her.  Under  the  Section  above  quoted, 
therefore,  it  appears  that  this  person  had  no 
authority  to  file  the  plaint  on  behalf  of  the 
plaintiff,  and  so  far  the  Subordinate  Judge 
was  right;  but  this  being  purely  a  technical 
objection  not  affecting  in  any  way  the  merits, 
of  the  case  or  th^  jurisdiction  of  the  Court, 
we  think  that  the  Subordinate  Judge  ought 
not  to  have  thrown  out  the  plaintiff's  case  on 
such  objection.  The  point  had  been  con- 
sidered and  disposed  of  by  the  Moonsiff,  and 
the  Court  of  appeal  should  have  confined 
itself  to  deciding  the  merits  of  the  case  as 
between  the  parties,  and  not  have  disposed 
of  the  case  simply  on  a  ground  purely  tech- 
nical. 

But  it  is  urged  thut,  supposing  the  Subor- 
dinate  Judge  to  be   wrong  on  this  point, 
there  is  no  evidence  in  the  case  on  which  he 
could  have  come  to  a  decision  in  favor  of 
the  plaintiff.     No  doubt,  the  Moonsiff  dis- 
missed the  plaintiff's  case,  because  she  bad 
failed  to  produce  her  witnesses  on  the  da]b 
fixed;  but  we  find,  on  turning  to  the  petition 
of  appeal  to  the  Judge,  that  she  gave  various 
reasons  for  not  producing  witnesses.     She 
alleged  that  the  onus  was  not.  on  her,  but  on 
the  defendant ;  that  in  any  case  there  was  an 
admission  by  the  defendant  of  a  consider- 
able  part  of  the   claim  made  by  her,  for 
which  she  was  entitled  to  a  decree ;  and  also 
that    the    non-production   of   the   witnesses 
was  not  her  fault ;  that  she  had  produced  them, 
but  that  they  were  allowed  to  go  away  on 
the  understanding  that  a  compromise   was 
about  to  be  effected   between   the  parties. 
Whether  these  reasons  were  good  or  bad,  it 
is  impossible  for  us  to  say  at  this  stage  of 
the  case;   but  still  it  is  possible  that  she 
might  have  persuaded  the  Judge,  if  the  ap- 
peal had  been  argued,  to  have  remanded  the 
case  either  for  examination  of  her  witnesses, 
or,  at  all  events,  for  a  decision  on  tbstt  part  of 
the  case  with  regard  to  which  the  defendant 
had  made  an  admission  in  her  favor. 
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We  think,  therefore,  the  special  appellant 
has,  under  these  circumstances,  a  right  to 
have  the  case  remanded,  in  order  that  the 
Judge  may  decide  it  on  the  merits  between 
the  parties. 

We  remand  it  accordingly.  Costs  to  follow 
the  result.' 


The  8th  March  1871. 

Present: 

The  Hon'ble  E.  Jackson  and  Onookool 
Ch under  Mookerjee,  Judges, 

Lien  on  attached  property— Jurisdiction— Sec- 
tion 15,  Charter  Act. 

In  the  matter  of 

Munohur  Paul,  Petitioner, 

versus 

J.  P.  Wise,  Opposite  Party, 

Mr.  J,  W,  B.  Money  and  Bahoos  Romesh 
Chunder  Mitter^  Luleet  Chunder  Sein, 
and  OkAil  Chunder  Sein  for  Petitioner. 

The  Advocate- Genera  I,  Mr,  C,  Gregory, 
and  Baboo  Kalee  Mohun  Doss  for  Oppo- 
site Party. 

• 

The  fact  of  A  obtaining  a  declaration  of  his  lien 
upon  certain  property  for  an  amount  of  debt  is  no  bar 
*to  B*s  attaching  and  selling  that  property,  but  the  pur- 
chaser will  be  bound  by  that  lien. 

Where  a  Moonsiff  refuses  to  attach  property  in  execu- 
tion which  he  is  bound  to  attach,  he  may  be  compelled 
tu  do  so  by  the  High  Court  in  the  exercise  of  its  powers 
of  supervision. 

Jackson,  y. — We  both  agree  that  we 
ought  10  set  aside  the  order  of  the  Moonsiff 
of  Lechraguni(e,  dated  the  2nd  August  1870, 
as  having  been  passed  without  jurisdiction. 
The  rule  in  this  case  was  granted  by  Mr. 
Justice  Kemp  and  Mr.  Justice  Ainslie;  and 
it  appears,  therefore,  that  they  also  were  of 
opinion  that  there  was  a  sufficient  case  made 
out  for  an  interference  by  this  Court. 

The  case  is  this.  One  Munohur  Paul  is 
at  present  a  decree-holder  against  one  Gureeb 
Hossein  Chowdhry.  In  execution  of  his 
decree,  he  sought  in  the  Moonsiff's  Court  to 
attach  certain  property,  which  he  states  be- 
lonf^'S  to,  and  is  in  the  possession  of,  Gureeb 
Hossein  Chowdhry.     Objections  to  the  at- 


tachment have  been  raised  by  Mr.  Wlse^f 
holds  a  decree  against  the  estate  of  M 
Jokee    Chowdhry,    the    father    of 
Hossein    Chowdhry,   in    which  it  has 
declared  that  the  property  which  Mn 
Paul  is  suing  to  attach  is  liable  to  be, 
for  certain  debts  due  to  Mr.  Wise,    f 
petition  of  objection  being  filed,  tbe 
siff  has  ruled  that,  as  Mr.  Wise  has 
a  decree  from  the  High  Court  to 
property  for  the  realization  of  his  d< 
as  his  claim  is  against  the  deceased 
he  has  a  superior  claim  to  that  of  Mi 
Paul,  which  is  against  the  son.    He, 
fore,  declines  to  carry  ont  the  attach] 

The  objection  to- this  Court  is  tl 
Moonsiff  has  altogether  refused  to 
the  jurisdiction  which  is  vested  in 
law,  and  which  he  is  bound  to  ex< 
order  to  enable  .the  present  decree-t 
obtain  the  benefit  of  his  decree;  and 
jurisdiction    is    not    exercised,  the 
holder  will  be  put  to  the  unnecessary 
and  expense  of  bringing  another  civil 

It  is  contended,  on  the  other  hand,  I 
Moonsiff  was   right    in   rejecting  Mi 
Paul's  application  to  attach  on  the  ] 
stated  by  him ;  and  whether  he  was 
he  was  wrong,  this  Court  has  no  p 
interfere.     It  is  said  that  the  Moonsiff, 
jecting  the  application,  has  possibly 
der  some  feeling  of  deference  to  the 
of  the  Court.    All  that  can  be  said  oni 
that,  if  he  puts  such  a  mistaken  meani 
the  orders  of  this  Court,  it  is  right 
Court    should   tell    him   that  those 
have   no  such  legal   effect  as  be  ai 
to  put  upon  them.     There  is  as  yet  n 
to  show  that  Mr.  Wise  will  enforce  hi 
cree  against  these  properties.    If  Mr. 
has  obtained  his  decree,  he  can  carry 
decree,  and  nothing  that  Munohor  ft 
do  can  in  any  way  injure  Mr.  Wises 
under  his  decree.     Jt  does*not  folio* 
because  Mr.  Wise  has  obtained  a  ^tA 
of  his  lien  upon  these  properties  for  a 
amount  of  cebt,  nobody  else  has  pot 
attach  or  sell  those  properties.  The  par" 
under   such   circumstances,  will  he 
by  the  lien,  and  he  will  also  be  at  iil 
pay  off  Mr.  Wise's  lien.    There  is  m 
however,   to   show   that   Mr.  Wise  haf 
any  lien  upon  the  property.    Tbe  Mod 
has  not  found  that  Mr.  Wise  holds  aJiF< 
upon  it.     It  would  seem  as  if  Mr.  "«^^ 
not  got  so  strong  a  case  even  as  vc 
put. 

Then  it  is  said  that  there  was  also  » 
jection  taken  that  the  decree  which  Mm 
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held  was  a  decree  obtained  by  fraud 
ooilusioD,  and  the  Moonsiff  intended  to 
le  that  point.     It  is  very  certain  that 
Moonsiff  has  not  decided  that  point. 

ken  lastly  comes  the  question  whether 

Court  has  any  authority  to  interfere  in 

case.    In  support  of  this  view  of  the 

iseveral  decisions  of  this  Court  have  been 

(d  to  us,  and  among  them  the  decision 

found  in    7    Weekly   Reporter,  page 

seem  to  me  exactly  in  point.     ]n  that 

the  Deputy  Collector  refused  to  exer- 

die  jorisdiction  which  he  had  under  the 

and  referred  the  parties  to  another  civil 

This  Court  set  aside  that  order,  and 

the  Deputy  Collector  to  exercise  his 

llction.    In   this    case  also  it  is  clear 

^'the  Moonsiff  had  jurisdiction  to  attach, 

:vas  bound  under  the  law  to  attach,  the 

my;  and  unless  some  clear,  sufficient, 

legal  objection  is  taken  to  the  sale  of 

>perty,  he  is  even  bound  to  proceed  to 

lie  of  it.     He  has,  in  fact,  refused  to 

out  ^he  decree ;   he   has   refused   to 

on  a  ground  which  is  utterly  unwar- 

by  any  principle  of  law.     He  has,  in 

lefased  to  exercise  j-irisdiciion  which  he 

ind  under  the   law  to   exercise.     We 

therefore,    we    ought    to    set    aside 

'order  of  the  Moonsiff,  dated  the  2nd 

1870,  and   direct  him  to  carry  out 

Iff. 

petitioner  will  have  his  costs  of  this 
>n,  which   is    estimated    at   thirty- two 

mhrjt€y  y, — I  concur. 


The  9th  March  1871. 

Present : 

Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Pre-emption— Waiver  of  rig^ht 

Case  No.  1452  of  1870. 

^  Appeal  from  a  decision  passed  by 
Subordinate  Judge  of  Sylhet,  dated 
96th  April  i8yOy  affirming  a  decision 
ike  Moonsiff  of  Lushkerpore,  dated 
V^t  January  iS'jo. 

^rojo  Kishore  Surmah  (Plaintiff), 
Appellant^' 

versus 

^irtee  Chunder  Surmah  and  another 
(Defendants),  Respondents. 


Baboo  Bama  Churn  Banerjee  for  Appellant. 
No  one  for  Respondents. 

A  party  is  not  entitled,  under  the  Mahomedan  Law, 
to  exercise  the  right  of  pre-emption  after  relinquishing 
that  right  at  the  time  of  sale  and  purchase. 

Mookerjee,  y.— The  plaintiff  in  this  case 
is  the  appellant.  His  suit  was  to  enforce  a 
right  of  pre-emption  in  regard  to  the  dis- 
puted land,  by  setting  aside  a  deed  of  sale 
executed  by  the  vendor  defendant  in  favor 
of  the  purchaser. 

The  vendor  defendant  denied  that  the 
plaintiff  had  ever  performed  any  of  the  pro- 
liminarics  required  to  be  observed  by  a  shufee 
under  the  Mahomedan  Law ;  that  at  the  time 
of  sale  he,  the  vendor,  gave  the  plaintiff 
the  refusal  of  the  purchase  ;  but  the  plaint- 
iff not  only  refused  the  offer,  but  gave  him 
permission  to  sett  the  property  to  whomso- 
ever he  liked  ;  that  he  then  sold  the  land  to 
the  purchaser  defendant. 

The  purchaser  defendant  states  that  it  was 
only  when  the  plaintiff  refused  to  purchase 
that  he  purchased  the  same,  relying  on  the 
assurance  that  plaintiff  will  not  assert  any 
Claim  to  pre-emption  ;  that  he  purchased  in 
good  faith  ;  and  that  the  pre-emptor,  after 
having  refused  the  offer,  cannot  now  turn 
round  and  say  that  "  1  would  purchase."  It 
is  contended  also  that  he  is  estopped  from 
asserting  his  claims  having  waived  the  same. 

The  Court  of  first  instance  was  of  opinion 
that  the  tullub-i-mowasibat  has  not  been  per- 
formed by  the  plaintiff,  though  there  is  some 
evidence  to  the  other  lullub^  namely,  that 
of  ishtehasbad. 

The  Court  further  held  that,  from  the  evi- 
dence adduced  by  the  defendants,  as  well  as 
from  the  testimony  of  one  of  plaintiff's  own 
witnesses,  it  is  clear  that  the  vendor  defend- 
ant had  asked  the  plaintiff  to  purchase  the 
land,  but  that  he  refused  to  do  so ;  and  that 
consequently  the  vendor  was  quite  compe- 
tent to  sell,  and  the  purchaser  defendant  to 
purchase  the  same. 

The  first  Court,  therefore,  dismissed  the 
claim  with  costs. 

This  decision  has  been  upheld  on  appeal 
by  the  Subordinate  Judge,  who  says  that  *'  I 
*'  do  not  agree  with  the  Moonsiff,  but  I  hold 
''  that  the  plaintiff  has  in  a  manner  establish- 
•*  ed  the  fact  of  his  having  performed  the 
''  preliminaries  of  ishtehasbad  and  tullub-i- 
"mowasibat."     He  then  proceeds  to  gvi^ 
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his  opinion  as  to  the  effect  in  law  of  the  re- 
fusal of  the  plaintiff  to  purchase  the  land 
when  offered  to  him  for  sale.  He  agrees 
with  the  Court  of  first  instance  in  holding 
that  the  plaintiff  is,  under  this  circumstance, 
precluded  from  asserting  his  claim,  which  is 
a  very  weak  one  even  under  the  law  of 
Mahomed.  The  Subordinate  Judge  ihen 
says  that,  in  this  view  of  the  case,  it  is  un- 
necessary for  him  to  decide  whether  the 
Court  below  was  right  or  not  in  not  examin- 
ing Raj  Kishen,  a  witness  in  the  cause ; 
and  lastly,  that  officer  concludes  his  judg- 
ment by  holding  that  **  it  was  only  on  ac- 
count of  the  fault  of  the  plaintiff  that  he 
(the  witness)  was  not  examined."  He,  there- 
fore, dismissed  the  appeal  of  the  plaintiff 
with  costs. 

The  plaintiff  then  preferred  this  special 
appeal  to  us,  complaining  that  the  Courts 
below  were  in  error  in  holding  that  a  claim 
founded  on  a  right  of  pre-emption  is  any 
way  affected  by  a  waiver  of  the  right  to 
purchase  previous  to  the  sale  of  the  land. 
He  contends  that,  as  the  right  of  shuffa  only 
accrues  after  the  sale,  the  surrender  of  that 
right  before  a  sale  has  taken  place  is  not  valid 
under  Mahomedan  Law.  In  support  of  this 
contention, Baboo  Bama  Churn  cites  Hedayah, 
Volume  III.,  page  568,  Baillie's  Mahomedan 
Law,  page  500,  Macnaghien's  Mahomedan 
Law,  page  196,  and  a  precedent  from  the 
Select  Reports,  Volume  V.,  page  300. 

On  referring  to  the  authorities,  however, 
we  find  that  the  Hedayah  in  page  568, 
Volume  IIL,  merely  lays  down  that  *'  the 
"  privilege  of  shuffa  is  established  after  the 
"  sale,  for  it  cannot  take  place  until  it  be 
"  manifest  that  the  proprietor  is  no  longer 
"  inclined  to  keep  his  house,  and  this  is 
"  manifested  by  the  sale  of  it."  This  merely 
shows  when  the  cause  of  action  arises  in  a 
claim  for  pre-emption,  and  when  the  right  to 
claim  shuffa  accrues,  but  does  not  support 
the  contention  raised  before  us  that  a  pre- 
emptor  is  free  to  assert  his  claim  of  shuffa 
after  he  has  in  distinct  terms  waived  his 
right  to  do  so  either  immediately  before  the 
sale  or  at  the  time  of  it. 

In  Baillie's  Digest  of  Mahomedan  Law, 
page  500,  occurs  this  passage :  **  The  sur- 
"  render  of  a  right  of  pre-emption  before  a 
"  sale  has  taken  place  is  not  valid."  **This, 
however,  Js  supported  by  no  authority  from 
the  Mahomedan  Law-books ;  and  I  would, 
therefore,  hesitate  to  act  upon  this  dictum. 
In  the  same  paragraph,  however,  is  found  the 


following  passages :  *'  When  the  pre- 
^*  has   said,  *  1  have  surrendered  the 
''  of    pre-emption    in     this    mansion/* 
**  surrender  is  valid ;  "  and  also  "  if  hei 
"  say  to  the  sdler,  '  I  have  surrendei 
''  right  of  pre-emption   in  this  mani 
"  thee,'  the  mansion  .being  still  in  ibej 
"  er's    possession,  the   surrender  wc 
**  valid."     These  passages  show  thatai 
of  shuffa  can  be  surrendered  by  ihej 
emptor ;  and  if  the  surrender  is 
prevents    the    pre-emptor    afterwartb 
asserting  his  claim  to  shuffa.    The 
arrived  at  by  the  Courts  below  in  ll 
is  to  the  effect  that  the  seller,  at  the 
sale,  offered  the  land  to  the  plaintiff 
cha^e ;  that  the  plaintiff  thereupon, 
refused  the  offer,  but  told  the  seller 
his  share  to  whomsoever  he  liked, 
purchaser,  relying  on  this  surrender 
plaintiff's  right  of  purchase  under  the! 
pre-emption,    made  the  purchase  frc 
seller.     Under   these  circumstances, 
pears  to  me  to  be  monstrous  to  contCMJ 
after  such  a  complete  surrenderor  the 
iff's  right,   he    should   be   allowed  by^ 
Court  of  justice   to  assert  his  claim 
stood   by  when   the  defendant  was 
the  property  to  the  purchaser,  and  in 
and  unequivocal  terms    permitted  hii 
vendor,  to  sell,  and  the  purchaser  to 
No   Court   of  justice   in    the  world 
allow,  or  should  permit  the  plaintiff  tOj 
that   *'  though  I  had  no  intention  to  pi 
when   you,   the   defenda.nt,    purchj 
land,  and  therefore  refused  the  offer 
vendor,  and  gave  him  permission  to 
you,  yet  that  I  have  subsequently  cl 
my  mind,  and  will  new  have  the  saiislJ 
to   see   that '  your    purchase  is  invalic 
and  all  the  costs  incurred  by  you  fofj 
purchase  of  stamp,  &c.,  are  so  mach 
to  you."  .  The  plaintiff  would  be  esiopr 
law  from  asserting  a  claim  •of  this" 
after  having  stood  by  and  seen  the  ' 
make  the  purchase  without  giving  hitu^ 
warning  that  he,  the  plaintiff,  has  u» 
ferential  claim  to  purchase,  or  that  W 
tends  to  purchase,  and  that  the  dw 
would  purchase  at  his  own  risk.    No'jj 
stead  of  warning  the  purchaser  or 
his  intention  to  purchase,  he  gives  the 
dor  to  4intlerstand  that  he  has  no  obj< 
whatever  to  the  sale.    This  is  a 
renunciation    and    surrender   of  pj"* 
right  of  pre-emption,  and  I  would  hold 
atier   this   renunciation,   he  should  nj^ 
permitted   to  claim  the  right  ^^  P°J^ 
It    would    require  very  clear  and  di 
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ritj  in  the  Mahomedan  Law  to  support, 
a  view  of  it  as  is  contended  for  by  the 

Its  vakeel,  which,  I  have  no  hesita- 
^In  holding,  is  against  all  principles  of 

against   equity,   and    against    good 

vet. 

case  in  Macnaghten  is  not  in  point, 
question  put  to*  the  Law  Officer  was 
r,  "When  the  shuffee  or  person  who 

2  right   to   pre-emption    declines   to 

the  land  at  the  price  demanded 

the  proprietor,  and  states  that  he   will 

pay  for  it  more  than  a  certain  sum, " 

shuflfec  at  liberty  to  bring  forward  a 

for  pre-emption  when  the    proprietor 

Id  the  land  to  a  third  person  on  receiv- 

own  price  ? 

the  reply  given  to  that  question,  the 
Officer  states  that  the  refusal  by    the 
e  ^0  pay  the  amount  which  had  been 
by  the  purchaser  amounts  to   a    re- 
lion   of    the    right    of     pre-emption, 
leply,  however,  went  on  to  say,  and  I 
improperly,    because    unasked,-  that 
m  of  the  shuffee  to  a  right  of   pre- 
D  cannot  be  adduced  until  after   the 
bad  been  actually   sold,    and   that   a 
to  purchase  before  the   sale    cannot 
:e  to  defeat  his  (the  shufifee's)  claim  of 
ption  subcequently  preferred.     There 
in  this  reply  no   authority  cited  to 
sach  a  view  of  the  law.     The  case 
not  in  point  with  the  present,  because 
case  the  pre-emptor,  at  the  time  of 
podiated  all  intention  to  become  the 
wr,  and  induced  the  purchaser  to  buy. 
is  no  question  that  the  same  price  for 
the  land  was  sold  to  the  vendee  was 
amount   for  which   the   land    was 
ior  sale  to  him. 

case  at  page  jcx)  of  the  5th  Volume 

1  Select    Reports    does    not    decide 

wstion.    There   is    only   an    expres- 

<rf  opinion   by   the   Law   Officer,    but 

wder  Court  decided   the   case  on  a 

different  point.     This  is,  I  apprehend, 

mhority  at  all.     In  the  opinion  given 

Mufii,  I  find  also  that  he  is  unable 

^e  from  anv   Mahomedan  Law-book 

^igeor  text  to  support  his  opinion. 

decision  of   a   Division    Bench  to    be 

i  in  what  is  called  the  Gap  Number  of 

•jj^eckly  Reporter   for    1864,    page  311, 

^Wbens  me  in  the  view  I  have  taken  of 

[**•    The  opinion  of  the  Judges  who 

^at  case    was    approved    of    by 


another  Division  Bench,  and  that  decision  is 
in  page  480,  Volume  XI.  of  the  Weekly 
Reporter. 

In  this  case,  it  is  clear  that  the  plaintiff 
not  only  refused  to  purchase  the  property 
when  offered  to  him  for  sale,  but  actually 
accorded   his   permission   to  the   vendor  to 
sell  the  same  to  a  third  party,  the  purchaser, 
and  that  the  purchaser,  relying  on  that  re- 
nunciation by  the  plaintiff,  went  to  the  ex- 
pense  of   purchasing    stamp,    &c.,   for   the 
purchase  of  the  properly.     I  hold,  therefore, 
that   the  suit   of   the   plaintiff    was    rightly 
dismissed  by  the  Courts  below.     Our  Courts 
are  to  be  guided  by  the  principles  of  justice, 
equity,  and  good  conscience.    The  Mahome- 
dan Law  is  only  the  law  of  this  country  so 
far  as  the  Legislature  has  adopted  it  as  the 
law  of  British  India,  and  so  far  as  we  see 
clear  authorities  in  it  on  a  particular  pointy. 
In  all   cases,   therefore,   where   there  is  no 
clear  and  positive  authority  in  the  Mahome- 
dan Law,  I  think  it  is  our  duly  to  follow 
the  dictates  of  justice  and  good  conscience. 
Now,  it  cannot  be  contended  tor  a  moment 
that  it  is  equitable  or  just  that  a  plaintiff,  who 
refused  to  purchase  a  property  when  offered 
to  him  for  sale,  who  has  likewise  induced  the 
purchaser  to  buy  on  reliance  of  his  clear  re- 
nunciation of  his  right  to  purchase,  should 
be  allowed  to  get  rid  of  his  renunciation  and 
to  set  aside  the  sale  merely  for  the  pleasure 
and  satisfaction  of  seeing  the  whole  thing 
rendered  null  and  void,  and  the  purchaser 
endamaged  in  costs.* 

If  this  be  allowed,  the  consequence  would 
be  that  no  co-parcener  of  a  property  would 
be  able  to  sell  his  share  at  a  just  and  reason- 
able price,  but  must  be  compelled  to  sell  to 
his  co-sharer  at  his  price,  however  low  and 
unreasonable.  He  will  be  completely  at  his 
mercy,  and  though  undoubtedly  entitled  to 
sell  his  share  will  never  practically  be  able 
to  sell  it  at  its  proper  value.  If  we  allow 
the  principle  contended  for  by  the  appel- 
lant, we  will  assuredly  act  against  equity  and 
justice,  which  is  the  law  we  are  bound  to  ad- 
minister, and  assist  the  plaintiff  in  the  per- 
petraiion  of  a  gross  fraud.  I  cannot  ima- 
gine what  greater  precaution  could  possibly 
be  taken  by  a  co-parcener  desirous  of  selling 
his  property  than  what  was  taken  by  the 
vendor  defendant  in  this  case.  He  goes  to 
the  person  who  has  a  preferential  right  to 
purchase,  namely,  the  plaintiff,  anc^  offers  his 
share  for  sale.  This  offer  is  refused,  not  on 
the  score  of  the  price  offered  being  excessive, 
but   plaintiff's  unwillingness  to  avail  him- 
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self  of  the  right  given  to  him  by  the  Maho- 
medan  Law  ;  the  vendor  is  further  permiited 
to  sell  to  any  party  he  liked.  He  goes  to 
the  vendee,  and  the  vendee,  finding  that  the 
shuffee  has  declined  the  purchase,  accepts 
the  offer,  and  goes  to  considerable  expense 
in  perfecting  his  purchase.  We  are  now 
asked  to  set  aside  this  sale,  to  compel  the 
purchaser  to  forego  his  purchase,  and  to  suf- 
fer the  loss  of  his  money  incurred  in  getting 
the  bill  of  sale  prepared  and  executed.  I 
consider  the  Courts  below  were  right  in  de- 
clining to  give  such  an  unjust  and  inequit- 
able decree  to  the  plaintiff.  I  would,  there- 
fore, uphold  the  order  passed  by  the  Courts 
below,  and  dismiss  thrs  appeal  without  costs, 
no  one  appearing  for  respondent. 

yacksort,  J. — I  am  of  opinion  that,  even 
under  the  Mahomedan  Law,  the  plaintiff  is 
not  entitled  to  exercise  the  rights  of  pre-emp- 
tion as  he  has  already  relinquished  those 
rights  at  the  time  of  purchase  and  sale.  I 
concur,  therefore,  with  my  learned  colleague 
in  dismissing  this  appeal  without  costs. 


The  9th  March  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 

Judges. 

Embankments—Damag^es— Cause  of 

action. 

Case  No.  1956  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gyo,  dated 
the  30th  July  i8yo,  affirming  a  decision 
of  the  Moonsiff  of  Nowabady  dated  the  24th 
December  i86g. 

Seeta  Ram  (Defendant),  Appellant, 

versus 

Shaikh  Kummeer  All  and  others  (Plaintiffs), 

Respondents. 

Mr,  R,  T.  Allan  for  Appellant. 

Baboos  Hem  Chunder  Banerjee  and  Kalee 
Kishen  Sein  for  Respondents. 

In  a  suit  for  damages  for  the  demolition  of  a  sin^ha 
or  embankment  intended  to  keep  in  surface  water,  if  the 
embankment  was  situated  on  the  defendant's  land,  such 
den^olition  could  only  be  a  cause  of  action,  where  it  not 
only  infringed  a  definite  right,  hut  caused  actual 
damage.    ^ 

Jackson,  y, — The  plaii 
are  the  owners  of  mouzah 


and  they  sued  the  defendants,  who  vt 
owners  of  mouzah  Dadpore,  alleging 
the  defendants  wrongfully  destroyed  a 
gha  or  embankment  intended  to  k< 
surface  water,  standing  partly  on  plu 
land   and   partly    in  the   lands  of 
Suleempore.     They  further  alleged 
defendants  had  gone  on  to  erect  a  ne*"! 
wholly   upon  the    plaintiffs'   land, 
the  flow  of  water  had  been  further 
and    the    plaintiffs,    consequently, 
endamaged ;  and  they  prayed  the 
cause  the  restoration  of  the  singha 
demolition  of  the  ayle. 

The  plaintiffs'  allegation  referrb 
mouzah  Suleempore  appears  to  have 
effect  of  provoking  the  proprietors  of] 
village  to  intervene  in  the  suit, 
their  own  application,  they  appear  to. 
been   made   defendants. 

The  Moonsiff's  inquiry,  howevci, 
the  spot  in  the  presence  of  both 
established,  in  his  opinion,  the  fact 
whole  of  the  singha  was  situated 
plaintiffs'  land  of  mouzah  Madl 
while  the  ayle,  on  the  other  handi 
situated  on  the  defendants'  lands  of 
Dadpore.  He,  therefore,  considered^ 
the  defendants  had  doubly  infrii 
plaintiff's  right,  and  he  gavd^a  decree 
them  ;  and  the  decree  was  also  given 
the  defendants  who  are  the  0¥i 
mouzah  Suleempore,  and  who  had 
parties  to  the  suit  at  their  own  request 

On  appeal,  the  Subordinate  Jodge 
that  it  was  immaterial  whether  the 
was  situated  on  the  plaintiff's  land  or^ 
where,  so  loilg  as  it  appeared  that  the 
was  of  ancient  date ;  and  he  seemed  to 
that  the  mere  circumstance  of  antiqai^i 
the  plaintiff  a  claim  to  maintain  the 
the  singha  were  destroyed  bji^the  def< 
On  this  part  of  the  case,  therefc 
affirmed  the  decree  of  the  Moonsiff 
inquiring  what  the  plaintiffs'  precise 
in  respect  of  that  singha  was :  and 
the  ayle  also  affirming  the  Mo" 
finding  on  that  part  of  the  case,  he  d( 
that  the  plaintiff  would  be  entitled  to 
an  opening  made  through  the  ahtsr 
necessary. 

Against  this  decision  all  the  dcfcf 
have  appealed — the  Suleempore  dcf« 
as  well  as  the  otl^ers. 

saSc 


intiffs   in  this  suit        On  this  part  of  the  case  it  seems  saf 
3ih  Madhorampore»    I  think,  to  say  that  the  making  the  S 
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proprietors    parties    to   the    suit   was 

^ ether  annecessary  and  injudicious,  and 

lyadd  improper.    They  were  not  persons 

ring  an  interest   in   the  subject-matter 

liable  to  be  affected  by  the  result  of 

wit."    Their  application,  therefore,  to 

ie  parties  ought  to  have  been  refused ; 

proper  order  to  be  made  in  respect 

em  is  that  they  should  be  expunged 

tkie  record  as  defendants,  they  being 

pay  their  own  costs  of  the  proceed- 

regard  to  the  original  defendants,   it 

to  me  that  the  decision  of  the  Subor- 

Jadge  cannot  stand.     The  plaintiff's 

to  have  the  sing/ia  established  or  to 

would  depend  very  materially  upon 

lestion  as  to  whether  it  was  situated 

the  plaintiff's    land    or    no.      If    the 

was    situated    upon    the    plaintiff's 

the  act  done  by  the  defendant  would 

iple  trespass,  and  would   be  unjusti- 

\;  bnt  if  it  was  situated  upon  the  de- 

Its'  own  land,  that  which  the  defendants 

It^done  would  amount  to  a  cause  of  action 

If  the  plaintiff  had  a  definite  right  to 

^iBaintenance   of    the    singha ;    and    it 

have  to  be  shown  that  the  destruction 

was  not  only  an  infringement  of  that 

bat  had  also  caused  actual  damage  to 

ttntiff.    It*is  clear,  therefore,  that  the 

lid  have  to  go  back  to  the  Subordi- 

ftidge  in  order  that  he  should  determine 

liod  of  situation  in  the  first  instance. 

ly,  as  to  the  ayle,  the  specific  order 

^  Subordinate  Judge  has  made  is 

erroneous,  because  it  is  not  in  accord- 

*\th  the  plaintiff's  own   case.      The 

""'s  case  was,  that  the  defendants  had 

i^on  their  land  and  erected  this  ayJe, 

thereby  damaged  them;  whereas  it 

jhat  the  ayle  was  not  erected  on  the 

*^8  land  ^t  all,  but  upon  that  of  the 

tnt.    That  part  of  the  plaintiff's  case, 

re,  taken  separately,  must  fail ;  but  if 

Id  appear  that  the  defendants  have 

'dy  destroyed  the  singha,  which  the 

had  an  interest  in  keeping  up,  then, 

irse,  the  question  of  the  further  erec- 

|of  the  aylt  as  bearing  upon  the  damage 

plaintiff  must  be  taken  into  consider- 


*€  case,  therefore,  must  go  back  to  the 
^  Appellate  Court  in  order  that  it 
\  determine,  ist,  what  the  plaintiffs' 
^  respect  of  the  singha  is,  namely y 
m\  it  stands  upon  the  plaintiffs'  land; 
Vol  XV. 


and  is  therefore  their  property,  or  whether 
it  stands  upon  the  defendants'  property,  but 
the  plaintiffs  have  an  interest  and  right 
which  entitled  them  to  have  it  maintained ; 
and,  if  necessary,  whether  the  erection  of  an 
ayle  by  defendants  on  their  own  land  has 
contributed,  with  the  destruction  of  the 
singha,  to  the  damage  of  the  plaintiffs. 


The  9th  March  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Claim  under  a  Will— Inheritance. 

Case  No.  1957  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Chit* 
tagong,  dated  the  22nd  July  iSyo,  revers- 
ing a  decision  of  the  i^udder  Moonsiff  of 
that  District,  dated  the  nth  December 
i86g. 

Moulvie  Ahmedoollah  (Defendant), 
Appellant, 

versus 

Gour  Huree  Biswas  (Plaintiff),  Respondent, 

Baboo  Okhil  Chunder  Sein  for  Appellant. 

Baboo  Bhowante  Churn  Dutt  for 
Respondent. 

An  heir  does  not  lose  his  rights  as  such,  because 
of  his  inabih'ty  to  prove  a  Will  under  which  he  claimed 
a  larg^er  share  in  a  former  litigation  in  which  no  ques- 
tion of  inheritance  was  raised. 

Jackson,  J. — We  think  that  the  appeal 
should  be  dismissed.  The  only  ground 
taken  is  ttiat,  as  the  defendant,  on  a  former 
occasion,  set  up  the  rights  of  his  vendor 
Badul  Bibee  under  a  Will,  therefore  he  is 
now  debarred  from  setting  up  her  rights 
under  inheritance.  It  is  said  that  he  was 
bound  on  that  occasion  to  set  up  all  his 
claims,  and  he,  having  failed  to  do  so,  cannot 
now  set  up  a  right  as  heir. 

It  seems,  as  far  as  we  can  see  from  the 
former  litigation,  that  there  was  no  question 
as  to  Badul  Bibee's  right  by  inheritance, 
and  even  now  there  is  no  dispute  upon  this 
point.  The  only  question  was  whether  she 
was  entitled  to  a  larger  share  \rt  the  de- 
ceased's property  under  the  Will.  It  would 
be  monstrous  to  hold,  because  a  person  can- 
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not  prove  a  Will  which  gives  him  a  larger 
share  of  the  property  than  he  woold  be 
entitled  to  as  an  heir,  that  he  therefore  lost 
all  his  rights  as  an  heir  to  the  smaller  share 
in  the  property.  The  Privy  Council  deci- 
sion reported  in  lo  Weekly  Repoiter,  page 
I,  is  alluded  to.  But  in  that  case  the 
claimant  first  put  forward  a  claim  to  a 
smaller  share  as  an  heir,  and  then  in  a 
subsequent  litigation  tried  to  put  forward 
a  Will.  He  was  at  once  met  with  the  fact 
that,  if  he  had  a  Will,  he  should  have  set  it 
up  at  once,  and  he  was  not  allowed  to  set 
up  a  Will,  he  having  said  nothing  about  it 
on  the  former  occasion.  The  decision  of 
the  Lower  Court  seems  to  us  to  be  quite 
correct,  and  we  dismiss  the  appeal  with 
costs. 

Mookerjee,  ^-—1  concur.  The  Privy 
Council  case  has  no  application  whatever 
to  this. 


The  9th  March  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Set-off —Res  judicata — Estoppel— Section  2, 
Act  VIII.  of  1859. 

Case  No.  1977  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Jud^e  of  Chiltdgong^  dated  the  2gth 
June  18'jo,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  2nd  August  i86(), 

Abdoollah  Khan  (Defendant),  Appellant, 

versus 

.Sreekunto  Pershad  Hajrah  (Plaintiff), 
Respondent. 

Mr.  C.  Gregory  and   Baboo   Debtndro  Na- 
rain  Bosc  for  Appellant. 

Bab'fos  Chunder  Madhub  Ghose  and  Olihil 
Chunder  Sein  for  Respondent. 

The  plea  of  set-off  is  one  form  of  brin<fingf  a  suit,  tlie 
defendant  becoming-  in  regrard  thereto  a  plaintiff;  and  he 
cannot  thereforv;  be  allowed  to  set  up  a  claim  for  which 
a  suit  had  been  previously  brouffht  by  him  and  dis- 
missed. 

Jackson,  J. — We  are  satisfied  that  the 
decision  *pf  the  Judge  is  correct.  The  de- 
fendant, in  answer  to  the  suit  for  the  price 
of  an  elephant  which  the  piaintiflF  preferred 


against  him,  attempted  to  establish  a 
set-off.     The  claim  which  he  iftade 
plea  of  set-off  appears  to  be  one  apon 
he  had  already  preferred  a  suit,  whicbj 
had  been  tried  up  to  the  Appellate 
and  even  up  to  this  Court  in  special 
and  had  been  dismissed.    The  judge, 
this,  held  that  that  dismissal  was  a  coi 
judgment  against  the  defendant,  and 
was  not  entitled  to  a  set-off,  and  dis 
the  plea. 

Before  this  Court  it  is  urged  that  ti 
cision  might  have  been  taken  as  e\i( 
but  it  did  not  debar  the  defendant 
going  into  further  evidence  to  prove 
was  entitled  to  the  set-ofT  he  claimed, 
think  that  the  former  decision  on  the 
as  it  was  preferred  is  conclusive  agai 
defendant.  The  plea  of  set-off  is,  in  fa 
form  of  bringing  a  suit,  and  the  defem 
regards  that  plea,  becomes,  in  fact,  the] 
iff,  and  the  real  plaintiff  is  al!( 
oppori unity  to  answer  to  the  plea  set 
defence.  To  allow  the  same  person 
fendant  to  set  up  again  e.xacti/  the 
claim  for  which  he  had  already  brc 
suit,  and  which  suit  had  been  di: 
would  be,  in  fact,  acting  in  contraveol 
Section  2,  Act  VIII.  of  1859.  The 
was  quite  right  in  disallowing  the  defei 
attempt  to  re-open  the  former  claitn, 
dismiss  the  appeal  with  costs. 

Mookerjee,  J. — 1  concur.     Ihe  d< 
in  the  case  brought  by  the  appellant  if 
elusive  evidence  on  the  point.    The 
fact  cannot  be  pleaded   as  a  set-off. 
contention  is  quite  unfounded. 


The  9th  March  i8;i. 

Present  : 

The  Honble  F.  1^.  Kemp  and  V.  A.  C 

Judges,    • 

Sureties — Liability. 

Case  No.  2143  of  1870. 

Special  Appeal  from  a  decision  passed 
Judge  of  Hooghly,  dated  the  2jth 
i^^Of  reversing  a  decision  of  ttii 
Subordinate  Judge  of  that  District, 
the  j/st  January  iS^o, 

Puree  Soonduree  Dabee  (Plaintiff),  Af} 

versus 

Chunder  Shekhur  Ghossal  andoibef 
(Defendants),  RespomUnh. 
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7S   Anund    Chunder    Ghossal    and 
GoopeemUh  Mookerjee  for  Appellant. 

Romesh  Chunder  MUier  and  Taruck 
Nafh  Setn  for  Respondents. 

a  bond  was  taken  by  a  creditor  from  a  prin- 
lor  without  the  knowledge  or  consent  of  the 
fixing  certain  periods  for  the  payment  of  the 
JUamed  m  the  bond  : 

that  the  sureties  were  entitled  to  be  discharf^ed 

labifity. 

• 

I/,  7.— The  only  point  taken  in  this 

that  the  Judge  was  wrong  in  holding 

securities  were  discharged  from  all 

es  10  the   plaintiff.     The  Judge,   in 

of  the  decision,  has  quoted  a  deci- 

be   found    in    Volume  I.,   Weekly 

T,  page  81.     The  Judge  found  that 

ties  had  no  knowledge  of  the  bond 

r,  for  the  ikrar  is  in  the  nature  of 

d   taken    by    the    plaintiff    from  the 

als,  that  is  to  say,  the  gomashtas ; 

is  bond  or   ikrar  was-  taken  without 

oowledge   or   consent  of  the  sureties, 

Xing  certain  periods  for  the  payment 

sums  named  in  the  bond  without  the 

edge  of  the  said  sureties.     We   think 

[the  Judge  was  quite  right  in  applying 

ision  to  be  found  in  Volume  1.  to  this 

The  liabilities   of   the   parties   were 

by  this  ikrar,  and  the  sureties,  in 

nion,  were  rightly  discharged.    There 

no  doubt  that  by  the  ikrar,  which 

ecuted  on  an  adjustment  of  accounts, 

ibich  states  that  a  certain  sum,  atter 

ons,  was  found   to   be  due   by   the 

Is,   the    gomashtas,    they    accepted 

fiabiliiy,  stating  that  they  could  not  pay 

at  present,  and  they  took  time  up 

month  pf    Falgoon   of  the  year   in 

the   ikrar    was    executed ;   and   this 

been  done  without  the  consent  dr 

dge  of  the  sureties,  and  their  liabi- 

king  thereby  changed,  they  are  enii- 

to  be  discharged  from  all  liability,  and 

ere  recital  in  this  ikrar  that  ihe  sure- 

Vere  still   bound    cannot  in    any   way 

or  bind  them. 

}t  second  ground  taken  in  appeal  is  that 
lodge  has  dismissed  the  whole  case  of 

[plaintiff,  even  as  against  the  principals, 
bave  been  found  liable  by  the  first 
*,  and  who  have  not  appealed.     Nobovly 

.   '» for  ihem  in  this  Court ;  and  as  they 

►ft  not  appealed  to  the  Judge  against  the 


decree  of  the  first  Court,  that  decree,  as 
against  them,  must  stand,  and  the  decision 
of  the  Lower  Appellate  Court  will  be  mo- 
dified to  that  extent.  Costs  in  propor- 
tion. 


The  9th  March  1871. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judf^es. 

Default  by  defendant— Procedure— Section  170, 

Act  VIII.  of  .1859. 

Case  No.  2275  ^^  1870. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judge  0/  West  Burdwan,  dated  ihe 
^th  July  1^70,  affirming  a  decision  of  the 
Moonsiff  of  Burjorah,  dated  the  2^rd 
April  i8yo. 

Thakoor  Lall  Misser  (Defendant^,  Appellant, 


versus 


Brohmo  Moyee  Dabee  (Plaintiff),  Respondent, 

Baboo  Rash  Beharee  Ghose  for  Appellant. 

No  one  for  Respondent. 

A  plaintiff,  who  gives  no  evidence  in  support  of  his 
claim,  is  not  entitled  to  a  decree  merely  on  the  default 
of  the  defendant  to  give  evidence. 

Where  a  defendant  contumaciously  refuses  to  appeai* 
in  answer  to  a  summons,  the  Court  ougfht  to  apply  the 
provisions  of  Section  170,  Civil  Procedure  Code. 

Kemp,  y.-  -This  is  a  suit  instituted  for  the 
purpose  of  declaring  that  a  certain  mortgage- 
bond  and  kubooleut  were  forgeries.  It  ap- 
pears  that  the .  defendant  No.  i  set  up  a 
mortgage  from  the  husband  of  iha  plaintiff. 
Under  that  mortgage,  he  sued  the  defend- 
ant  No.  2  for  arrears  of  rent.     In  that  suit 
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the  plaintiff  intervened,  and  urged  that  the 
mortgage  and  the  kubooleut  of  the  defend- 
ant No.  2  were  forgeries.  The  suit,  however, 
of  the  defendant  No.  i  for  rent  was  decreed 
after  incidentally  going  into  the  question  of 
the  genuineness  or  otherwise  of  the  bond. 
In  the  present  suit  both  Courts  have  decreed 
the  plaintiff's  case,  in  as  far  as  she  seeks  to 
set  aside  the  bond  as  a  forgery  ;  and  her  suit 
to  have  the  kubooleut  declared  spurious  was 
dismissed,  inasmuch  as  a  competent  Court 
had  already  pronounced  judorment  on  that 
part  of  the  case. 

• 

In  appeal  there  is  one  ground  taken, 
which,  we  think,  has  some  force,  that  is,  the 
second  ground,  that  the  onus  being  primarily 
on  the  plaintiff,  she  could  not  obtain  a  de- 
cree simply  upon  the  failure  of  the  defend- 
ant to  appear  without  producing  any  evi- 
dence in  support  of  her  claim.  Now,  in 
this  case,  it  appears  clear  that  the  defendant, 
although  cited  by  the  plaintiff  and  summon- 
ed by  the  Court,  refused  to  attend.  The  first 
Court  distinctly  states  that  the  defendant 
was  in  contempt ;  that  his  refusal  to  attend 
was  contumacious ;  and  therefore  the  first 
Court  ought,  we  think,  and  certainly  might 
have  applied  the  provisions  of  Section  170 
of  the  Code  of  Civil  Procedure  to  the  case. 
It  appears,  however,  that  the  first  Court  did 
not  do  so.  The  Moonsiff,  in  his  judgment, 
says  that,  inasmuch  as  the  defendant,  al- 
though summoned  hy  the  plaintiff  as  a  wit- 
ness to  disprove  the  bond,  has  failed  to  attend 
in  disregard  of  the  Court's  order,  therefore 
the  decision  on  the  said  bond  must  be  against 
him.  A  case  has  been  referred  to  in  the 
course  of  the  argument  to  be  found  in  Vo- 
lume XII.  of  the  Weekly  Reporter, ♦in  which 
it  is  held  that,  where  a  plaintiff  has  not  given 
any  evidence  whatever  in  support  of  his 
case,  he  is  not  entitled  to  a  decree  merely  on 
the  default  of  the  defendant  to  give  evi- 
dence. That  case  seems  to  us  to  apply  to 
the  present  case.  The  plaintiff  gave  no  evi- 
dence whatever,  although,  as  suggested  in 
the  course  of  the  argument,  it  was  in  her 
power  to  prove  her  possession,  or  to 
prove  that  the  signature  on  the  mortgage- 
bond  vvas  not  the  signature  of  her  husband, 
or  in  some  other  way  to  prove  her  allegation. 
We,  therefore,  remand  the  case.  The  first 
Court  will  give  the  plaintiff  an  opportunity 
of  proving  her  case,  and,  after  doing  so,  pass 
a  fresh  decision.  Costs  to  follow  the  re- 
suit.         • 


Page  242. 


The  9th  March  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  S,  GI 

Judges. 

Decree  in  rent-suit—Cause  of  aclioa. 

Case  No.  2280  of  187^. 

Special  Appeal  frjom  a  decision  passed  \ 
Subordinate   Judge  of  Midnapore^ 
the  2ist  July  iSjo^  affirming  a  dn 
of  the  1st  Moonsiff  of  that  DiUrict, 
the  3ist  May  !86g. 

Bissumbhur  Panjah  (Defendant),  Apl 

versus 

Modhoo  Soodun  Dey  and  others  (Plaii 

Respondents, 

Baboo  Luckhee  Churn  Bose  for  Api 

Baboo  Bama  Churn  Banerjeei^ 
Respondent?. 

In  a  suit  to  establish  proprietary  title,  ibj 
defendant's  having  obtained  a  decree  underjw 
1S59,  on  the  (ground  that  he  was  proprietor,  awj 
only  a  ryot,  was  held  to  give  the  latter  a  disti " 
of  action  to  show  that  he  was  the  real  propr 

Glover,  J, — ^There  are  no  grot 
this  special  appeal.     Both  the  Courts 
have  found  as  a  fact  that  the  plaintiff  1 
the  title  on  which  he  came  into  Coartrj 
that    the    defendant    has    not   provedj 
mowrussee  right  which,  he  ss^'S,  he  jwir 
the   parties  from   whom   the  plaintiff 
chased  the  proprietary  right.    One  cr 
tion  put  forward  in  special  appeal  i« 
the   plaintiff  has   no   cause   of  aciioB-j 
seems  to  us  that,  as  the  defendant 
decree  in  a  suit  under  Act  X.  of  i^S 

• 

the  ground  that  he  was  the  proprw 
these  lands,  and  the  plaintiff  only  a  rrot^ 
gave  the  plaintiff  a  most  distinct  canT 
action,  and,  in  fact,  forced  him  into  t 
to  show  where  the  real  proprietorship  «» 
estate  Was. 

The    special    appeal    is  dismissed 
co§ts. 
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The  9th  March  1871. 

Preset!  i  : 

Honble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges,  • 

ttauicy— Partition— Section  27,  Act  X.  of 

iNo.  «85  of  iSjounder  ActX.  of  1859. 

£1/  Affeal  from    a  decision   passed   hy 

Judj^eofHooghly,  dated  the  r/^th  July 

w,  alarming  a  decision  of  the  Deputy 

liictfir  of  Jehanabad,  dated  the   z'jth 

il  iS'jo, 

Jnbo  Kishen  Mookerjee  (Plaintiff  j, 
Appellant, 

7'ersus 


separation.  No  doubt,  there  is  no  consent  in 
rrriting  on  the  part  of  the  zemindar,  but  the 
inference  that  he  did  consent  to  the  partition 
is  of  the  strongest  kind.  It  was  by  his  own 
deliberate  act  that  the  tenure  was  put  up  for 
sale  in  separate  lots,  and  it  is  not  denied  that 
he  has  since  the  sale  taken  rent  from  two  of 
the  purchasers  of  these  lots  separately.  The 
object  of  the  Regulation  was  the  prote*ction 
of  the  zemindar  from  the  division  of  any  part 
of  his  properly  without  his  knowledge,  but 
in  this  case  it  \s  clear*ihat  he  knew  of  the 
I  division  all  along,  and  was,  in  fact,  himself 
i  the  cause  of  the  property  having  been  so 
divided. 

We  see  no  grounds  to  interfere,  and  dismiss 
the  special  appeal  with  costs. 


jram  Roy  and  others  (Defendants), 
Respondents, 

\hoo  Romanath  Bose  for  Appellant. 

Bahoo  Motee  I. at  I  Mookerjee  for 
Respondents. 

a  zemindar  himself  put  up  a  tenure  for  sale 
ate  lots,  and  took  rents  from  two  of  the  piirchas- 
irately,  it  was  held  that  no  written  consent  was 
in  order  to  his  beinjj  bound  to  recojafnize  the 

r,  y, — ^This  was  a  suit  for  arrears 
jointly  against  a  number  of  the 
s  tenants.  The  plaintiff  brought  a 
resume  the  tenure  of  Huree  Ram 
il  and  others,  and  got  a  decree  and 
s  took  kubooleuts  from  the  tenants, 
costs  of  this  suit  he  attached  and 
to  sale  the  tenure  of  these  parties, 
his  directions  it  was  advertised 
d  in  separate  lots,  he  himself  becom- 
purchaser  of  some  of  them.  He 
for  the  rent  of  the  entire  tenure 
file  parties  who  purchased  the  separate 
auction.  The  defendants  urge  that 
ire,  according  to  the  terms  of  the  law, 
rs  of  separate  lots,  and  not  liable 
more  than  their  separate  shares  of 
and  the  Courts  below  found  in  their 

[special  appeal,  it  is  contended  that,  un- 
lerms  of  Section  27,  Ad  X.  of  1859, 
liodar  was  not  bound  to  recognize  any 
of  the  tenure  which  had  been  regis- 
^  his  office,  and  that  in  any  case  there 
^*o  consent  on  his  part  in  writing  to  any 


The  loth  March  i87r. 

Present  : 

The  Hon'ble  L.  S.  Jackson,  fudge. 

Appeals  to  Privy  Council — Rule  nisi— 
Limitation. 

In  the  Matter  of 

Rajah   Raj     Kishen    Singh  and  others 
(Respondents  to  England),  Petitioners, 

versus 

Huro  Soonduree  Dossee  (.Vppellant  to 
England),  Opposite  Party, 

Mr,  J,  W,  B,  Money  for  Petitioners. 

Baboo  Mohinee  Mohun  Roy  for  Opposite 

Party. 

In  a  case  where  the  period  within  which  applications 
for  leave  to  appeal  to  Kngfland  expired  during  the 
Dusserah  vacation,  and  the  application  was  presented 
on  the  first  day  of  the  Court  sitting  after  the  vacation, 
when,  thoug-h  notice  was  served  under  the  rules — no 
cause  being  shown  to  the  contrary  the  appeal  was  ad- 
mitted and  the  applicant  allowed  to  incur  large  costs 
for  translation  ana  transcription  and  the  record  was 
nearly  ready  for  tl-ansmission  : 

Meld  that  the  plea  of  limitation  could  not,  at  this 
stage,  be  heard  in  bar  to  the  admission  of  the  appeal, 
and  that  the  High  Court  was  bound  to  allow  it  to  go 
on  subject  to  the  orders  of  the  Privy  Council. 

This  is  an  application  on  the  part  of  the 
respondent  to  England  to  have  a  case  of  ap- 
peal to  Her  Majesty  in  Council  taken  off  the 
file. 

The  judgment  from  which  the  Appeal  to 
England  has  been  presented  is  dated  the 
I  St  of   April   last.     The  si.x  months  within 
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which  by  the  order  in  Council,  apphcations 
for  leave  to  appeal  to  England  are  to  be  pre- 
sented expired,  thereiore,  on  the  ist  Octo- 
ber. By  the  arrangements  for  business 
made  by  this  Court  under  the  powers  vested 
in  it  by  the  Act  of  Parliament,  the  Court 
was  closed  for  all  business,  except  applica- 
tions of  an  emergent  nature,  between  the 
1 9ih 'September  and  I3ih  November  1870. 
It  re-opened  for  general  business  on  the 
14th  November.  By  order  of  Court  notice 
was  publicly  posted  by  which,  amongst  other 
things,  it-  was  directed  that  pleaders  were 
not  required  to  file  applications  of  appeal 
and  such  like  matters  between  the  two  dates 
I  have  mentioned. 

The  application  for  leave  to  appeal  in  this 
case  was  presented  on  the  first  day  of  the 
Court  sitting  after  the  vacation,  namely,  on 
the  14th  November.  I'pon  the  filing  o\ 
that  application  notice  was  served,  in  accord- 
ance with  the  rules  relating  to  appeals  to 
Her  Majesty  in  Council,  upon  ihe  pleaders 
who  had  appeared  for  the  respondent  at 
the  hearing  of  the  appeal.  Service,  it 
seems,  was  effected  on  the  24th  November : 
and  no  cause  being  shown  pursuant  to  that 
notice,  the  appeal  was  admitted  by  my  order 
on  the  2nd  December. 

The  appellant  thereupon  appears  to  have 
proceeded  with  proper  diliijence,  to  have 
incurred  large  costs  for  translating  and  tran- 
scribing the  record,  ancj,  in  consequence,  the 
appeal  is  nearly  ready  for  transmission  to 
England. 

On  the  24th  of  February  last,  Mr.  Money 
obtained  a  rule  calling  upon  the  pleaders  01 
the  appellant  to  show  cause  why  the  appeal 
should  not  be  taken  off  the  file  in  conse- 
quence of  its  havin<(  been  presented  after 
the  lapse  of  six  months  from  ,ihe  date  of 
the  judgment,  for  which  reason,  it  whs  con- 
tended, that  it  was  not  in  the  power  of  the 
Court  to  admit  the  appeal. 

I  by  no  means  wish  to  say  that  any  unfair 
or  imperfect  representation  of  the  facts  was 
made  on  the  occasion  of  obtaining  the  rule 
by  Mr.  Money,  but  certainly  at  the  time  of 
my  granting  this  rule  it  was  not  fully  pre- 
sent to  my  mind  that  notice  had  been  duly 
served,  that  the  appeal  had  been  admit- 
ted without  objection  ;  and  that,  consequently, 
the  appitllant  had  been  allowed  to  incur 
considerable  expense,  and  that  the  ai)peal 
was,  in  fact,  nearly  ready  for  transmission. 


Before  going  into  the  other  points, 
fore,  which  Mr.  Money  proposed  to 
1  desired    him   to   show   whr,   under 
circumstances,  he  should  be  heard  at 

On    this   part^of  the   matter  Mr. 
referred  to  two  cases,  one  reported  'm\ 
Bengal  Law   Reports,*  page    126,  Oi 
Jurisdiction,    which    is    the  case  of 
dhone  Bermono  versus  Sreemul  Mui 
bee  and  another.     It  appears  to  me  tfc 
case  has  no  bearing  upon  the  present  qi 
In  that  case  it  was  only  decided  thai,! 
case  of  a  petition  of  appeal  to  Englani^ 
tiled,  due  diligence  must  be  sho\*Tiin 
ting  the  appeal  to  the  Privy  Council, 
the  High  Court  has  power  to  interfere, 
is  a  case  altogether  different  from  the 
but  it  may  be  observed  in  passing  tl 
matter  decided  in  that  case  has  beca^ 
provided  for  in  another  way,  by  tbetj 
made  by  this  Court  which  came  int 
in  August  last ;  but  this  is  not  a  caseij 
application  to  take  the  appeal  off  the 
the  ground  of  want  of  diligence. 

Then  my  attention  was  called  loiW 
reported  in  I.  Bengal  Law  Reports, 
Original  Civil  Jurisdiction,  Tamvaco 
Skinner.     Mr:  Money  appears  to  rcljr 
this  case  as  justifying  his  present 
tion.     It  seems  to  me  that  there  is 
difference  between  that  case  and  ihept 
In  that  case  the  petition  for  leave  to 
to  England  was  similarly  presented 
i§th    November    1867,   that  is,  on  U 
day   after  the    Court    re-opened ;  ai 
Justice  Markby  on  an  ex- parti  appl 
allowed  the  appeal,  subject  to  any  appH 
which  the   defendants  might  make  to 
the  appeal  off  the  file  on  the  ground 
had  been  presented  after  the  prescribedJ 
That  being  so  reserved,  we  find  ihii 
spondent  immediately  appeared,  and 
7ih  December,  that  is  to  s^y,  within 
three  weeks  after  the  presentation  oi^ 
peal,  the  Court  is  called  upon  to  decide^ 
tner  it  should  be  allowed  to  remain  ' 
the  file  or  no.     The  matter  having  becnj 
pressly  reserved,  and  the  appellant  not 
ing  been  allowed  to  incur  any  expensftj 
Court  determined  that  it  had  not  powen 
having  before  decided  the  poinr,  to 
the   appeal ;   and    it   was    accordingly 
allowed. 

In  this  case,  on  the  contrary,  th«^ 
was  allowe.l  full  time  to  show  cause  a?i 
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mission  of  the  appeal.     He  cm i tied  to 
r,  or  to  show  any  cause  whatever,  and 
uently  the  appellant  has  been  allow-  j 
go  on,  and  expend  a  large  sum  of  ] 
for  the  costs  of  the  appeal ;  and  ii  is,  j 
that  has  been  done  that  the  respond-  ' 
«  appears^  and  makes  this  applicaiion.  | 
t  doubt  that,  if  this  application  were 
ul.  the  appellant  would  immediately 
application  to  the  Judicial  Committee 
Privy   Council ;    and    1   can    hardly 
but  that,  in  the  circumstances,  he  would 
obtain  leave  to  appeal ;  and  1  think  ii 
my  dmy-to  allow  the  appeal  to  go  on 
to  the  orders  of  the  Privy  Council 
Plo  pm  the  appellant  to  the  great  and, 
ive,  unnecessary  expense  of  going  to 
engaging  counsel  there,  and  get- 
an   order    for    the   admission    of   the 


tpress  no  opinion  whether  the  decision 
ivaco  versus  Skinner  was  correct,  or 
icr,   if    correct,    it.  applies   equally   to 
lis  presented  in  this  side  of  the  Court. 


The  loth  March  1871. 

Present : 

[Hon'ble  L.  S.  Jackson  and  P\  A.  Glover, 
Judges. 

rent's  property— Official  Assignee— 
Attachment. 

Case  No.  193  of  i86y. 

Iwr  Appeal  from  a  decision  passed  by  the 
^^  ^ubordinaie  Judge  of  the  2^'Per' 
b,  dated  the  2$th  May  i86g. 

id  Clmnder  Paul  (one  of  the  Defend- 
ants), Appellant, 

versus  « 

Aee  Lall  Soor  (Plaintiff)  and  another 
n)efendanl),  Respondents. 

\Tke  Advocate-General  for  Appellant. 

J/r.  C  Piffard  for  Respondents. 

J'tstmif  of  an  insolvent's  property  in  the  Ofticial 
■«t  IS  liable  to  be  divested  by  a  sale  in  pursuance 
*«achment  subsistinjf  at  the  time  of  the  vcstingr 


(< 
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Jackson,  J. — The  ground  chiefly  relied 
upon  in  this  case  as  enabling  the  plainiifT 
10  recover  possession  of  this  property  was 
the  precedence  of  the  sale  by  the  OfTicial 
Assignee  over  that  of  ihe  ("ourt  of  the  24-Per- 
j»unnahs  in  execution.  That  point  has  been 
determined  by  the  FuU  Bench  ;  *  but  since 
that  there  has  been  further  argument  before  us 
upon  the  other  ground,  on  which  the  Subor- 
dinate Judge  considered  the  plaintiff's  pur- 
chase to  be  superior  to  that  of  the  detendant. 
He  observes  :  "  It  appears  that  the  debtors 
'*  kept  this  property  as  security  for  debt 
'*  contracted  from  13oodh  Sing  and  Bishen 
Chand,  who  afierwaids  established  their 
raorigage  before  the  Principal  Sudder 
Ameen  of  Moor^hedabad,  and  obtained  a 
*'  decree ;  *"  that  appears  to  have  been  on  the 
30th  April  1869,  "making  liable  the  said 
"  property  in  satisfaction  of  their  debt.  It 
"  also  appears  that  the  Official  Assignee  sold 
"  the  right,  title,  and  interest  of  the  debtors 
*'  in  the  said  property  to  satisfy  the  said  mort- 
*'  gage-debt.  Under  such  circumstances, 
"  the  purchaser  must  be  held  to  have  acquired 
''  the  rights  of  the  debtors  as  they  stood  at 
*'  the  time  of  the  mortgage,  namely,  the  30th 
**  September  1866." 

Mr.  Piffard,  in  support  of  the  decree,  has 
contended  that  Boodh  Sing  and  Bishen 
Chand,  having  obtained  from  the  Court  of 
Moorshedabad  a  decree  for. the  sale  of  this 
property  in  satisfaction  of  their  mortgage- 
debt,  were  entitled  tp  cairy  out  that  sale  in 
any  mode  which  they  thought  proper  ;  at  any 
rate,  with  the  consent  of  the  judgment- 
debtor  ,'  and  that,  consequently,  the  sale  by 
the  Offitial  Assignee  on  the  application  of  the 
mortgagees,  and  joined  in  by  them,  was  a 
valid  sale  in  furtherance  of  the  decree  which 
they  had  obtained  :  and,  further,  that  the 
mortgagees  had  conveyed  all  their  rights  to 
the  plaintiff.  Consequently,  he  maintains^ 
in  full  conformity  with  the  opinion  expressed 
by  the  Full  Bench  on  the  late  reference,  that 
his  client,  the  plaintiff,  is  still  entitled  to  the 
property. 

Now,  if  it  be  admitted  that  the  mortgagees 
did  join  in  this  sale,  of  which,  however,  the 
proof,  as  shown  by  the  Advocate-General,  is 
very  defective ;  still,  if  they  had  joined,  it 
seems  to  me  that  this  would  not  amount  to 
a  sale  which  could  defeat  a  prior  sale  by  or- 
der of  the  Court  of  the  24-Pergunnahs.  The 
mortgagees   could    not   themselves  •sell  the 
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property.  That  which  they  had  got  was  a 
decree  in  the  Moorshedabad  Court  for  the 
sale  of  the  property  in  question.  The  ap- 
propriate and,  so  far  as  1  know,  the  only 
mode  of  carrying  out  that  decree  was  to  apply 
to  the  Court  of  Moorshedabad  for  the  execu- 
tion of  it,  and  in  execution  to  have  that  pro- 
perty attached  and  sold.  It  is  not  denied  by 
the  learned  Advocate-General,  and,  I  think, 
we  may  safely  say,  that  the  purchase  by 
Anund  Chunder  Paul  in  the  24-Pergunnahs* 
Court  was  subject  to  all  the  possible  conse- 
quences of  execution  of  the  decree  of  the 
Moorshedabad  Court :  but  it  seems  clear  that 
the  Court  of  the  24-Pergunnahs  sold  all  the 
right,  title,  and  interest  of  the  judgment- 
debtor  as  it  stood  at  the  time  of  the  vesting  of 
the  insolvent's  proj)erty  in  the  Ofiicial  Assig- 
nee, and  that  such  vesting  was  liable  to  be 
divested  by  a  sale  in  pursuance  of  an  attach- 
ment subsisting  at  the  time  of  the  vesting  order ; 
and,  consequently,  when  the  Oflicial  Assignee 
sold,  so  far  as  he  sold  the  right,  title,  and 
interest  of  the  judgment-debtor,  he  sold 
something  which  no  longer  existed — some- 
thing which  had  already  passed  to  Anund 
Chunder  Paul.  * 

I  do  not  think  it  necessary  for  us  to  say 
whether  the  purchaser  acquired  the  rights 
of  the  mortgagees  or  not.  If  he  did,  it  seems 
clear  that  all  he  could  obtain  would  be  to 
stand  in  their  shoes  and  apply  for  the  exe- 
cution of  the  mortgage-decree;  but  I  do 
not  at  all  wish  to  decide  whether  he  has 
that  right  or  not. 

I  think,  therefore,  upon  this  ground  as 
well  as  upon  the  other,  that  the  plaintiff's 
case  fails,  and  that  the  defendant  ought  not 
to  be  deprived  by  the  plaintiff  of  the  pro- 
perly which  he  purchased.  The  decree  of 
the  Lower  Court  will  be  reversed,  and  the 
plaintiff'^  suit  dismissed  with  costs. 

Glover i  J , — 1  concur. 


The  10th  March  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  \)w\ 
nath  Mitter,  Judges. 

Wassilat—Julkur— Approximate 

Case  Xo.  320  of  1S70. 

Miscellaneous  Appeal  from  an  ordtr 
ed  by  Ihe  Officiating   Judge  of  P% 
dated  the  joih   May    iSjo,  ajfirmii 
order  of  ihe  Subordinate  Judge  ofj 
District,  dated  the  22nd  November  it 

Shaik  Enaet  Ali  (Decree-holder),  Apj 

versus 

Baboo  Sobhnath  Misser  (Judgment-d( 

Respondent. 

Mr.  C.  Gregory  for  Appellant 

Bahoos  Khettur  Mohun  Mookerjet 
Kishen  Dyal  Roy  for  RespondeaL 

hi  a  suit  for  wasbilat,  where  it  was  decreed 
value  of  the  produce  of  a  julkur  should  be  asa 
in  execution,  the  l^owcr  Appellate  Court  was 
have  come  to  a  rijfht  conclusion  without  IBJ' 
law  in  taking-  the  nearest  approximate  vilae  wl 
duce  indicated  by  the  evidence  and  the  pi 
statement. 


Bayley,  y.— Wk  think  this  special 
must  be  dismissed,  but  without  costs. 

The  case  arises  out  of  the  execuiioa] 
decree  in  regard  to  the  value  of  the  pi 
of  a  julkur.     The  plaintiff  sued  for 
sion  and  wassilat  according  to  the  i 
value  of  produce  in  the  month  of  Assin. 

As  to  the  wassilat,  the  decree  was 
should  be  ascertained  in  execution. 

The  Subordinate  Judge  went  into 
dence   as  to   wassilat,   and  found 
amount   stated   in  the   plaint  (123 
was  the  amount  due  according  ^^  ^ 
dence.     • 

The  Lower  Appellate  Court  has  al 
that  decision. 

In  special  appeal  the  contention  ii 
there  ought  to  have  been  a  detailed  invtf 
tion  into  the  actual  amount  of  wassiu 
directed  in  the  decretal  order :  and  thiiu 
only  for  the  purposes  of  the  soit  in« 
valuation  was  estimated  at  Rupees  ^f 5' 
reading  the  plaint  it  appears  that  ^^*^*y 
The   valuaMon  of  Rupees  fif  in  ihc  p«^ 
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U  really  laid  as  the  equivalent  of  the  loss, 
p  replacement  of  which  the  plaintiff 
iught  in  that  suit,  and  the  Subordinate 
Ige  bas  found  as  a  fact  upon  the  evidence 
the  plaintiff  is  not  entitled  to  more  than 
«om of  Rupees  125  which  he  claimed  in 
plaint.  It  is  true  that  the  Lower  Appel- 
Court  did  not-  give  in  full  details  of  the 
Dce,  but  the  Lower  Appellate  Court 
t  that  on  the  whole  the  more  just 
was  to  be  derived  from  the  nearest 
imate  value  of  the  produce  of  the 
indicated  by  the  evidence  and  the 
iff's  statement.  The  Lower  Appellate 
added  that  the  lease  made  by  the 
cnt-debtor  when  in  wrongful  posses- 
was  not  a  good  criterion.  The  Lower 
Hate  Court  then  proceeds  to  afHrm  the 
ion  of  the  Court  below  as  correct,  and 
has  substantially  found  on  the  evi- 
tbat  Rupees    125    was    the  proper 


ire  is  a  cross-objection  by  the  defend- 
t»rging  that  the  amount  of  wassilat 
to  have  been  ascertained  not  upon 
produce,  but  according  to  the  prin- 
|laid  down  in  page  445,  Volume  IX. 
Reporter.  We  think  that  the  prin- 
idopted  there  cannot  apply  here,  for 
^  a  special  case  of  indigo  more  or 
'dependent  upon  the  outlay  and  other 
{cncies  df  that  peculiar  business. 
int  that  on  the  whole  the  Lower 
have  come  to  a  right  conclusion 
It  any  error  in  law. 

'IJ>«  special  appellant,  plaintiff,  has  failed 
special  appeal,  and  as  the  defendant, 
^pondent,  raised  a  cross  appeal  on 
^  wrongly  given  by   him   and   has 
^  ^ti  we  decree  that  each  party  bear 
\^^  costs  of  this  appeal. 
Vol.  XV. 


The  loth  March  1871. 


Present : 


The  Hon'ble  G.  Loch  and  W.  Ainslie,  Judges. 

Act  XXXV.  7858— Lunatic— Guardian. 

Case  No.  409  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Nuddea^  dated  the  jrd 
September  i8yo, 

Bholanath  Mookerjee  (Petitioner), 
Appellant^ 


versus 

Grish  Mohinee  Debia  (Opposite  Party), 

Respondent, 

Baboo  Khettur  Mohun  ^loolierjee  for 
Appellant. 

Baboo  Doorga  Dass  Dull  for  Respondent. 

A  Court  cannot  under  Act  XXXV.  of  1858  make  over 
charge  of  the  property  and  person  of  an  allej^ed  lunatic 
to  a  guardian,  until  it  has  adjudged  him  to  be  of  un- 
sound mind  and  incapable  of  managing  his  affairs. 

Lochy  J, — In  cases  under  Act  XXXV.  of 
1858,  the  Civil  Court  making  the  inquiry, 
as  provided  by  that  Act,  is  required  to  de- 
termine whether  the  alleged  lunatic  is  or  is 
not  of  unsound  mind  ;  and  it  is  not  until  the 
Court  has  adjudged  such  person  to  be  of 
unsound  mind  and  incapable  of  managing 
his  affairs,  that  it  can  make  over  charge  of 
his  property  and  his  person  to  a  guardian. 

The  Judge  in  this  case  has  not  come  to 
any  finding  that  Bholanath  is  of  unsound 
mind  and  incapable  of  managing  his  affairs ; 
and  from  the  evidence  on  the  record  we  are 
unable  to  come  to  any  such  finding. 

-  We,  therefore,  set  aside  the  order  passed 
by  the  Judge  directing  a  certificate  to  be 
given  to  Grish  Mohinee,  leaving  it  to  the 
parties  to  renew  their  application  if  so 
advised  ;  but  such  application  must,  as  ruled 
by  this  Court  in  the  case  reported  in^  Volume 
V.  Weekly  Reporter,  page  54,  Miscellaneous 
Rulings,  be  duly  verified. 
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The  loth  March  18'/ 1. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Evidence— Pleadings— Decree  for  accounts— 

Execution. 

Case  No.  2274  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  20th  June 
18 Jo,  modifying  a  decision  of  the  Assist- 
ant Collector  of  Hoivrahj  dated  the  8th 
April  i8yo, 

Woomanalh  Roy  Chowdhry  and  others 
(PlaintifTsj,  Appellants, 

versus 

Sreenath  Singh  and  another  (Defendants), 

Respondents, 

Mr.  R.  T,  Allan  and  Baboo  Obhoy  Churn 
Bose  for  Appellants. 

Baboo  Unibika  Churn  Bose  for  Respondents. 

Where  a  suit  under  Act  X.  of  1859  was  decreed  by 
the  Collector  on  the  g^round  of  an  cx-^arte  inquiry  and 
report,  that  adnniission  of  which  as  evidence  was  oppo- 
sed by  the  defendant,  and  the  Judg^e  in  appeal  reversed 
the  decision  :  HELD  that  plajjitiff  might  have  withdrawn 
his  suit  with  permission  to  sue  again  under  Section  97, 
Code  of  Civil  Procedure  ;  but  that  having^  chosen  to  rely 
on  the  Collector's  opinion,  he  had  no  right,  after  the 
Judge  had  decided  against  him,  to  supplement  his  case 
by  other  evidence. 

Where  a  decree  requires  the  judgment-debtor  to  render 
accounts,  he  can  only  discharge  himself  by  accounting 
for  all  the  moneys  that  have  come  into  his  hands,  and  it 
is  always  open  to  the  decree-holder  to  show  that  this  has 
not  been  done. 

Glover,  J. — This  was  a  suit  against  an 
agent  for  money  collected  as  rent  and  for 
accounts  under  Act  X.  of  1859.  The  de- 
fendant is  said  to  have  been  appointed  in 
Assln  1275  ^nd  discharged  in  Pous  of  the 
same  year,  during  which  time  he  collected 
Rupees  3,771  from  the  ryots  and  remitted 
to  the  proprietor  only  Rupees  2,293. 

The  defendant  said  that  he  had  made  no 
collections  at  all  and  had  no  accounts  to 
give. 

The  (Collector  gave  plaintiff  a  decree  for 
the  balance  of  collections,  viz,,  Rupees  1,375, 
and  for  the  account  papers.     But  the  Judge 


on  appeal  reversed  that  part  of  the  dedi 
which  decreed  the  money  and  made  the  j 
fendant  liable  only  for  an  account. 

We  see  no  reason  to  interfere  in  this 
The  amount  of  collections  deposed  to 
gomashta   is  considerably    less   than 
the  plaintiff  himself  admits  to  have  recdl 
and  to  prove  the  ba  ancc  there  is  on^j 
ex- parte    inquiry    made    by    the   ph 
Mohurrir.     It  is  obvious  that  this  ac 
could  be  no  evidence  against  the  defc 
and   the   Judge   was   right   in   rejectii 
But  it  is  argued  by  Mr.  Allan  for  the 
appellant  that,  inasmuch  as  this  inqi 
the  plaintiff's    Mohurrir    was   admittc 
evidence  in  the  first  Court,  and  was  not< 
ed  to  on  the  part  of  the  defendant,  the 
iff  was  led  to  suppose  that  it  fcrraed 
sufficient  evidence  in  support  of  bis 
whereas  if  he  had  known  its  inadmi: 
he  would   have   brought  forward  the 
themselves  to  give  testimony  and  to 
how  much  they  had  paid  to  the  defci 
gomashtas. 

Now,  we  find  that  although  the  01 
Collector  did  admit  the  report  as  evid* 
he  did  so  in  the  face  of  strong  oppo.«j|t" 
the   part  of  the   defendant.    This  is 
from  the  judgment,  where  it  is  notedi 
the  revenue  agent  employed  for  the  ' 
dant  *•  look  objection  to  the  reception 
"  tom^r "   papers  on   the  ground  that 
were  not  books  kept  in  the  ordinary 
of  business,  and  that  the  inquiry  was 
ducted   ex'parte  and   could   not  bindj 
fendant.     The  special  appellant,  lb( 
could    not    have    been    taken   by 
when    the  Judge   in    his    turn   consi 
the  question.     The  special  appelianl 
have  mended  his  case  in  the  Lower 
and  have  withdrawn  his  suit  witb 
sion  to  sue  again  under  Section  97 
Civil  Procedure  Code.     As  Ji  was,  he 
to  rest  his  case  on  the  opinion  of  the  C 
lor  that  the  Mohurrir*s  report  w  s  e>i( 
and  has  no  right  to  ask  to  suppleffl^ 
case  now  that  the  Judge  has  dccid< 
point  against  him. 

It  was  said  in  the  course  of  ibe  arg« 
that   the   decree   for  accounts  is  abs 
useless  to  the  plaintiff;  as  the  orders 
not  compel  the  defendant  to  render  sair 
tory  accounts,  but  only  accounts  wW^^ 
be  totally  false  and  useless  to  ibc  pl« 
To  this  'it  may  be  replied  that  uodcTj 
decree  the  defendant  as  agent  can  owj^ 
charge  himself  bv  showing  that  he  bas ' 
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:counted  for  all  the  moneys  that  have 
into  his  hands,  and  for  which  he  is 
imable,  and  it  will  always  be  open  to 
plaintiff  to  show  that  the  defendant  has 
[complied  with  the  terms  of  the  decree, 
special  appeal  is  dismissed  with  costs. 


The  loth  March  1871. 

Present : 

Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Invalid  transfer — Khas  possession. 

Case  No.  2290  of  1670. 

/  Appeal  from  a  decision  passed  hy 
Judge  of  Cu/tack,  dated  the  20th 
t  i8jOf   modifying  a  decision   of  the 

l^nsiff  (f  that  District,  dated  the  i8th 

fibruary  18 jo. 

Suddve  Purira  and  others  (Plaintiffs), 
Appellants^ 

venns 

stub  Purira  and  others  (Defendants), 
Respondents, 

Bahoo  Umbika  Churn  Banerjee  for 
Appellants. 

Bahoo  Mohendro  Lall  Mitter  for 
Respondents. 

a  ryot  makes  a  transfer  of  a  tenure  which  is 
sizeable,  the  landlord  is  entitled  to  look  to  him 
ptrty  liable  for  the  rent,  but  is  not  entitled  to 
sion. 

^p^  7.— ^"e  think  there  is  no  ground 
special  appeal.     The  plaintiff  has  got 
in  both  Courts  to  the  effect  that  the 
of  tiie  tenure   by    the    defendant, 
was  his  ryot,    to   a    third    party    was 
^4  inasmuch  as  it  was  not  a  transfer- 
tenure,    and    was    made    without   the 
it  of  the  plaintiff,  the  superior  holder. 
pUimiff  is,  therefore,  entitled  to  look 
former  tenant  for  the  rent;  and  as  the 
^vert  to  their  former  status,   he   is 
billed  to  khas  possession.     He  is  simply 
*  to  look  to  the  former  tenant  as  the 
liable   for    the    rent,     and    not    the 

'^appeal  is  dismissed  with  costs. 


The  loth  March  1871. 

Present : 

The  Honble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Solehnamah  —Evidence. 

Case  No.  2330  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Midnapore, 
dated  the  ijth  August  iSyOy  reversing  a 
decision  of  the  Moonsiff  of  that  District , 
dated  the  ijth  February  i86g, 

Sreemutty  Dossee  (one  of  the  Defendants), 

Appellanty 

versus 

Pelaram  Dossee  (Plaintiff),  Respondent. 
Mr,  R,  T,  Allan  for  Appellant. 

Baboo  Romanath  Bose  for  Respondent. 

In  a  suit  for  possession  where  plaintiff  put  in  a  copy 
of  a  solehnamah  to  which  defendant  was  not  a  party: 
Held  that,  although  no  question  of  right  or  title  could 
be  decided  adversely  to  the  defendant  on  the  basis  of 
that  agreement,  yet  it  would  he  evidence  that  by  an  order 
of  Court  passed  on  that  solehnamah  the  plaintiff  was 
put  into  possession. 

Glover,  J, — This  was  a  suit  to  recover 
possession  of  a  tank  called  Boyshtub  Push- 
kurnee,  measuring  2  beegahs,  and  to  have 
it  declared  ihai  the  plaintiff  held  this  tank 
under  an  ancestral  lakheraj  title  The  de- 
fendant is  the  talookdar  of  the  mouzah. 
The  plaintiff  alleged  that  he  had  been  dis- 
possessed of  the  tank  in  dispute  by  the  ta- 
!ook«1ar  on  the  nth  of  Kartick  1273.  The 
Moonsiff  found  that  the  plaintiff  had  not 
been  able  to  prove  any  lakheraj  title;  and 
also  that  he  had  not  been  in  possession  at 
any  time  within  12  years.  The  Subordi- 
nate Judge,  on  the  contrary,  considered  that 
the  plaintiff  had  shown  that  he  was  in  pos- 
session in  the  year  1273,  and  was  therefore 
not  barred,  and  that  from  the  copy  of  a  soleh- 
namah entered  into  between  the  plaintiff  and 
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certain  other  parties,  as  well  as  by  two  tai- 
dads,  copies  of  which  had  been  brought 
from  the  Collector's  Office  of  West  Burdwan, 
as  also  from  the  oral  evidence  adduced  by 
him,  the  plaintiff  had  proved  his  lakheraj 
title,  and  was  entitled  to  recover. 

In  special  appeal  it  is  contended  that 
there  was  no  legal  evidence  as  to  the  ques- 
tion of  possession  within  12  years  ;  and  like- 
wise no  legal  evidence  on  which  the  Subor- 
dinate Judge  could  decide  in  favor  of  the 
plaintiff's  title.  With  regard  to  Ihe  issue  of 
limitation,  we  do  not  think  that  the  Subor- 
dinate Judge  was  wrong.  There  is  evidence, 
however  meagre  it  may  be,  to  the  fact  of 
the  plaintiff  having  exercised  certain  rights 
of  possession  in  this  tank.  There  is  one  wit- 
ness at  least  who  deposes  to  having  seen  the 
plaintiff  catch  fish  therein  on  many  separate 
occasions — a  thing  he  was  not  likely  to  have 
done  had  he  not  been  in  some  sort  of  pos- 
session. There  is  also  the  solehnamah  of 
1273,  in  which  the  plaintiff  was  on  the  one 
pant,  and  Gooroo  Churn  Bhoohya,  Dusruth 
Goohee,  Roop  Chand  Palit,  and  Doorga  Ram 
Panjah  oh  the  other  part,  and  in  which  it  is 
distinctly  stated  that  the  plaintiff  did  get 
possession  of  the  tank  by  relinquishment  on 
the  part  of  the  defendants  in  that  year. 
No  doubt,  as  the  defendant  in  this  suit 
was  not  a  party  to  the  solehnamah,  no 
question  of  right  or  title  could  be  decided 
adversely  to  his  interest  on  the  basis  of 
this  agreement ;  but  for  all  that  it  would 
be  evidence  that  in  thej-ear  1273,  by  an  or- 
der of  the  Court  based  on  that  solehnamah, 
the  plaintiff  was  put  into  possession  of 
this  tank.  So  far,  therefore,  we  agree 
with  the  Subordinate  Judge.  On  the  other 
question,  however,  we  think  that  the  special 
appellant's  contention  must  succeed.  The 
Subordinate  Judge  has  taken  the  soleh- 
namah above  referred  to  as  evidence  of  the 
plaintiff's  title.  Now,  this  document,  it  is 
quite  clear,  could  not  be  any  evidence  as 
against  the  present  defendant,  the  talook- 
dar.  The  parties  to  that  suit  were  in  no 
way  connecied  with  him.  One  of  them,  it 
is  true,  is  styled  his  naib ;  but  there  is 
nothing  whatever  to  show  that  he  was  sued 
as' naib  of  the  zemindar,  or  that  he  acted  on 
his  behalf.  The  solehnamah,  therefore, 
however  good  evidence  it  might  be  against 
the  three  persons  who  were  parties  thereto, 
cannot  be  any  evidence  against  the  zemin- 
dar, defendant.  The  other  evidence  into 
which  thd"  Subordinate  Judge  has  gone  are 
copies  of  two  taidads ;  and  it  is  alleged 
that  one  of  these  taidads  covers  one  beegah, 


and    the    other    taidad  the    other 
which   comprise   the  two  beegahs 
dispute.     It  is  not  denied  that  these 
do  not  contain  any  boundaries  or  any 
tion  of  a  tank ;  and  there  is  no  oral  evi( 
which  can  connect  the  tank  with  any  of 
lands   comprised   within  the  bourn 
these   taidads.     If  it  could  be  shown 
these    taidads    cover    lands    in   which 
tank  had  been  subsequently  excavated 
plaintiff  or  his  ancestor,  it  would  be 
thing  ;  but  this  is  not  shown,  and  there 
evidence  to  connect  the  two  facts  loget 
It  has  been  contended  by  the  plead< 
the  special  respondent  that,  under  I 
cumstances  of  this  case,  the  plaintiff 
no  way  bound  to  prove  his  lakheiaj  titlej 
that,  if  he  succeeded  in  showing  that  he! 
held  as  lakheiajdar,  and  was  ousred  bf] 
defendant,   he   was   entitled  to  be  re 
to  possession,  leaving  the  zemindar  alii 
to  sue  him  for  resumption  if  he  si 
so  advised ;  and  two  cases  have  been 
in  support  of  this  contention.     The  firsii 
case  of  Boodha  Mud  ha  verstis  Khvrat 
and  others,  to  be  found  in  Volume  V.,  Wc 
Reporter,    page     269 ;    but    that  case 
dently  went  upon  the  fact  that  the  pi 
had  been  suddenly,  wrongfully,  and  re 
turned  out  of  possession  when  he  bi 
the   suit;   and   therefore   that  case  pa 
more  of  the  nature  of  a  possessory 
and  it  is  not  denied  thai,  if  the  plainlif 
brought  the  present  suit  under  the  pre 
of  Section    15,   Act   XIV.  of  1859, 
six  months  of  his  being  dispossessed 
talookdar,  he  could  have  recovered 
without  any  proof  of  his  lakheraj  title, 
second  case  is  one  to  be  found  in  V 
VI.,    Weekly    Reporter,    page   19c, 
Goburdhun  and  others  versus  Sheikh 
and  others;  but  this  case  differs  ver}' 
rially  from  the  case  before  us,  inas^mi 
.  in  this  case  the  plaintiff  cam^  into  Cch 
pressly  desiring  that  his  title  might  be  dl 
ed;  and,of  couise,beforehis  title  as  lakhei^ 
could  be  declared,  it  was  necessary  for  hil 
prove  that  title.     Granting,  therefore,  ibrfj 
decisions  referred  to  lay  down  the  la* 
recily,  they  do  not  apply  to  the  present* 
The  plaintiff  cannot  avoid  the  gen^^ 
of  law  that,  where  a  person  comes  into 
seeking  for    a    declaration  of  title, 
bound  to  prove  that  he  possesses  that 
We  think  that  the  Lower  Appellate  Coott 

come  to  its  finding  upon  no  ^^o*^  f  IrfJ 
The  decision  of  the  Subordinate  W'^ 
therefore,    reversed,  and    that  of  the 
Court  restored  with  costs  of  all  the  Coiuif. 
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The  6th  March  1871. 

Present  : 

Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

rfr~-Notice  to  Mortgfagor — Hindoo 
widow^Maintenance. 

Case  No.  1937  of  1870. 

i\f^al  from  a  decision  passed  by 
Opaatin^  Additional  Judge  of  Ttr» 

tlattd  the  i*jth  June  iSyo,  affirming 

tdsion  of  the   Subordinate   Judge   of 

Districts  dated  the    jist    December 

■ 

imut  Khukroo  Misrain  (one  of  the    . 
Defendants),  Appellanty 

versus 

luck  Lall  Dass  (PlaintiEF)  and  another 
(Defendant),  Respondents, 

'.  C.  Gregory  and  Baboo  Debendro 
Narain  Rose  for  Appellant. 

R.  E.  Twidale  and  Baboo  Chunder 
\Madhub  Ghose  for  Respondents. 

to  gfive  notice  to  the  mortg'agor  or  his  repre- 
U  suRicIent  to  vitiate  the  whole  of  the  foreclo- 
iogs. 

widow's  maintenance  is  a  charge  upon  the 
tzte  in  whosesoever  hands  the    estate    may 


rr,  ^.— The  facts  of  this  case  were 
out  in  the  High  Court's  remand- 
the  30th  June  1869* 

Lower  Court  was  directed  to  find  (i) 

Madhub's  deed   of  sale   was  estab- 

10  as  to  give   him   the    right  to  have 

tof  foreclosure  ;   and  (2)  whether  !Mus- 

^hukroo,  the  widow  of  Purmessur,  was 

to  any  share  of  the   estate   on  the 

of  her   husband's   being   separated 

family,  and    therefore   entitled   as 

to  an  equity  of  redemption  over  the 

fed    property  and  to  notice  of  fore- 

Court  below  found  on  these  issues 
idhub's  purchase  was  bond  fide^  and 
was  entitled  to  notice  as  respects  the 
of  his  purchase,  viz.^  15  beegahs ; 
.  Mussamut  Khukroo  had  no  claim, 
Ihisband  ha%Mng  lived  and  died  joint 
ifte  other  members  of  the  family. 


*  12  W.  R.,  p.  105. 


IMussamut  Khukroo  appeals  to  this  Court 
again,  on  the  ground  that,  as  the  plaintiff's 
suit  had  been  declared  to  be  bad  as  against 
Madhub,  on  the  ground  that  no  notice  of 
foreclosure  had  been  served  upon  him,  it 
should  have  been  dismissed  altogether,  the 
mortgage-transaction  not  being  divisible. 

If  the  mortgagor  or  his  representative 
had  preferred  this  objection,  I  should  have 
thought  it  a  good  one.  It  is  clear  from  the 
proceedings  which  have  been  taken  since 
the  remand  that  the  mortgagor's  representa- 
tive, VIZ.,  Madhub,  was  not  served  with 
notice  of  foreclosure ;  and  that,  as  regards 
the  amount  of  his  purchase,  the  mortgagee's 
right  has  been  disallowed.  This  omission 
on  the  part  of  the  mortgagee  would,  I 
think,  have  been  suflicient  to  vitiate  the 
whole  of  the  foreclosure-proceedings,  and 
have  compelled  Jhoomuck  Lall  to  commence 
proceedings  de  novo. 

But  it  appears   to   me   that   the   present 
special  appellant,  Mussamut  Khukroo,  is  not 
in  a  position  to  raise  the  objection,  inasmuch 
as  she  has  been  declared  not  entitled  to  any 
share  in  the  estate,  but  only  to  maintenance. 
Her   case   was  that   she   succeeded  to  the 
separate  estate  of    her  husband  Purmessur 
Dutt ;  and  had  she  succeeded  in  proving  that 
her  husband  was  separate  in  estate  from  his 
family,  she  would  have  had  a  life-interest  in 
the  mortgaged  property,  and  have  been  en- 
titled to  notice  of  foreclosure,  as  her  husband 
the    mortgagor's    representative.     But   with 
the  finding  that  her  husband  died  a  member 
of  the  joint  family,  all  her  claim  disappeared, 
and  she  has  no  interest  whatever  in  the  fami- 
ly-esiale.      It  has  been  contended  that  her 
claim  for  maintenance  is  a  charge  on  the  es- 
tate, and  that,  therefore,  she  has  an  interest 
in  keeping  that  estate  in  the  family;  but,  as 
a  matter  of  fact,  change  of  ownership  would 
not  affect  her  lien  ;  and  if  she  failed  in  get- 
ting her  maintenance  from  the  members  of 
her  late  husband's  family,  she  could  make 
the   estate   chargeable    with    it    into   whose 
hands  soever  it  had  fallen  under  the  fore- 
closure. 

Mussamut  Khukroo  thrust  herself  into  this 
case  as  an  intervening  defendant  under  Sec- 
tion 73  of  the  Civil  Procedure  Code.  She 
has  had  her  claim  inquired  into;  and  the  de- 
cision having  been  against  her,  I  do  not  sec 
what  further  interest  she  has  in  the  matter, 
or  why  she  should  be  allowed  by  a  stde-wind 
to  raise  a  question  which  the  parlies  really 
interested  have  not  thought  it  worth  while  to 
agitate. 
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I  think  that  this  special  appeal  should  be 
dismissed  with  costs. 

Kemp,  y, — I  entirely  concur. 


The  6ih  March  1871. 
Presenl  : 


The  Hon'ble  II.  V.  Baylcy  and  Dwarkanath  -  establishment  of  her  title  and  the 


Mi  Iter,  yudges. 
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Arrears  of  rent—Registered  tenant— Hin4oo 
Widow— Reversioner — Effect  of  sale: 

Case  No.  2286  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  JKungpore, 
dated  the  ^oth  July  iSjo,  reversing  a 
decision  6f  the  Officiating  Moonsiff  of 
that    District,   dated  the    26th    February 

Anund  Moyee  Dossee  (Plaintiff),  Appellant, 

versus 

Mohendro  Narain  Doss  (one  of  the  Defend- 
ants), Respondent, 

Baboo  Grija  Sunkur  Mojoomdar  for 
Appellant. 

Baboo  Bykuntnath  Paul  for  Respondent. 

When  arrears  of  rent  become  due,  a  zemindar  is  not 
bound  to  look  beyond  his  books  for  the  party  liable, 
except  vhen  he  has  recognized  other  persons  as  his 
tenants  either  by  receipt  of  rent  or  in  other  ways. 

Where  neither  the  Hindoo  widow  who  has  succeeded 
by  inheritance  nor  the  reversioner  chooses  to  pay  the 
arrears  of  rent  which  have  fallen  due  upon  a  tenure, 
it  must,  if  sold  for  such  arrears,  pass  to  the  purchaser 
by  the  sale. 

Bayley,  J, — Tjie  plaintiff  in  this  case 
alleges  that  the  jote  in  dispute,  named  Jote 
Purikhit,  belonged  to  one  Hur  Gobind ; 
that  on  the  death  of  Hur  Gobind,  his  widow 
Hurry  Pria  succeeded  to  it  as  his  heir  under 
the  Hindoo  Law ;  that  during  the  illness  of 
Hurry  Pria,  she  caused  the  name  of  her 
father  Pursooram  to  be  registered  in  the 
zemindars  books ;  that  certain  arrears  of 
rent  falling  due  to  the  zemindar  on  account 
of  the  tenure,  a  decree  was  obtained  by  the 
latter  ir\^a  suit  against  the  said  Pufsooram  ; 
that  in  execution  of  the  said  decree  the 
tenure  was  put  up  to  sale  under  Act  VIIl. 
of  1835;  that  the  husband  of  the  plaintiff 


purchased  it  at  that  sale  on  the  ist 
1861  ;  and  that  the  husband  of  the  pi 
and   after  /his   death   the    plaintiff 
remained''"  in   undisturbed   possession 
until  the?  31st  July  1869,  when  the  dd< 
obtaiived  a  decree  against  ihe  plaintiff 
the  jprovisions  of  Section  15,  Act 
18^9.     The  plaintiff  has,  therefore, 
the  present  suit  within  one  year  f 
^ate  of  the  award  under  Section  15 


tion  of  her  possession,  no  possession 
yet  been  taken  by  the  defendant  in 
tion  of  that  award. 

The  defendant  in  his   answer  or/i 
neither  Purikhit  nor  his  widow,  Hui 
had  any  rights  or  interests  in  the  pt 
that  the  real  name  of  the  property 
Munsaram  ;  that  it  belonged  to  the 
ant's  father  who  remained  in  posses 
it  down   to  the  date  of  his  death; 
defendant    \^as   in   undisturbed    pc 
until  the  date  of  ouster  alleged  in 
tion   15    case;  that  the  suit  was  ban 
the  general  law  of  limitation;  that 
under  Act  VUI.  of  1835  relied  upon 
plaintiff  was  collusive  and  fraudalentj 
that,  even   if   the   property   did   belc 
Hurry  Pria,  the  defendant,  being  the 
sioner  to  the  estate  of  her  deceased  hi 
was  entitled  to  hold  it  after  her  dcathj 
that  the  sale  of  the  rights  and  int< 
Hurry  Pria  could  not  pass  fhe  pi 
the  plaintiff's  husband. 

The  Moonsiff,  Baboo  Saroda 
Chatter] ee,  in  a  very  elaborate  ani 
judgment,  found  that  the  prop( 
question  was  the  property  of  PuriW 
husband  of  Hurry  Pria ;  that  Purikl 
Hurry  Pria,  and  afterwards  the  huj* 
the  plaintiff,  and  the  plaintiff  herself, 
continuous  possession  of  it;  that  the 
no  collusion  or  fraud  of  aifj'  kind  wl 
in  the  sale  made  under  Act  VHI.  of 
that  Pursooram,  the  father  ol  Hurn' 
was  the  recorded  tenant  on  the  zenHi 
books ;  that  the  arrears  sued  for  by 
mindar  were  actually  due  to  him  ;  anoj 
the  sale  was  made  in  due  process  or 
With  reference  to  the  question  as  to  wt 
the  jote  was  the  property  of  the  defenj 
father  or  not,  the  Moonsiff  observcdj 
the  evidence  on  the  record  was  suffi( 
prove  clearly  and  distinctly  that  the 
name  of  the  jote  was  Jote  Purikhit,  aniF 
Jote  Munsaram  as  alleged  by  the  defer 
and  that  neither  the  defendant  nor  his 
had  any  rights  or  interests  in  it. 
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Subordinate  Judge,  while  upholding, 
)peal,  the  views  taken  by  the  Moonsiff  '• 
other  questions  involved  in  the  case, 
jversed  his  decision  upon  two  grounds, 
tst.  that  the  name  of  Pursooram  alone 
used  in  the  certificate  of  sale,  the  sale 
right,  title,  and  interest  of  Pursooram 
convey  to  the  husband  of  the  plaintiff 
ig  more  than  ttie  rights  of  that  indi- 
;  and  as  Pursooram  was  a  mere  dena- 
\  nothing  whatever  passed  under  that 
aud,  secondly,  that  a  sale  for  arrears 
It  daring  the  lifetime  of  a  Hindoo 
would  convey  nothing  more  to  the 
iaser  than  the  right,  title,  and  interest 
widow  herself .  and  could  not,  therefore, 
[Ac  reversioner  after  her  death. 


had  fallen  due  to  the  zemindar,  the  tenure 
must  pass  to  the  purchaser  by  the  sale. 

If  the  sale  had  taken  place  for  arrears  of 
revenue,  there  could  be  no  doubt  whatever 
that  the  reversioner  could  not  have  been 
permitted  to  contend  that  the  estate  did  not 
pass  to  the  purchaser,  merely  because,  at  the 
time  when  the  sale  took  place,  the  party  re- 
presenting that  estate  was  a  Hindoo  widow  ; 
and  we  see  no  reason  whatever  for  coming 
to  a  different  conclusion  in  the  case  of  a  sale- 
able tenure  caused  to  be  sold  by  the  zemin- 
dar for  arrears  of  rent  due  upon  itself — the 
Hindoo  widow  being  the  representative  of 
the  estate  in  both  cases,  and  the  land  being 
in  both  cases  equally  hypothecated  for  the 
arrears  referred  to. 


decision,  we  regret  to  say,  is  entirely 
)us  in  law.     Whatever   might     have 

^ihe  motives  which  induced  Hurry  Pna 
the  name  of  her  father  registered  in 
lindar's  books,  there  is  no  proof  of  any 
against  the  zemindar;  and  if  arrears  of 

•bad  actually  become'  due  upon  the 
the  zemindar  was  fully  justified  in 
the  registered  tenant  for  those  arrears, 
U  as  in  selling  the  tenure  as  the  pro- 

^of  that  registered  tenanti     A  zemindar 

bound  to  look  beyond  his  own  books, 

when  he  has  recognized  other  persons 

names  are  not  entered  in  his  books; 

lis,  either  by  receipt  of  rent  or  other- 

and  the  zemindar  in  this  case,  therefore, 

slified  in  suing  Pursooram  as  the  person 

>as  liable  to  him  for  the  arrears  due 

^Ihe  tenure,  and  in  causing  it  to  be  sold 

)fara's  property.     Ii   is   not   even 

that  no  such  arrears  of  rent  were 

the  zemindar,  nor  has  any  irregularity 

kind  been  pointed  out  in  the  sale. 

toch  circumstances,  it  is  impossible  to 

^oat  why  the  Subordinate  Judge  should 

irfone  heyond  the  issues  raised  by  the 
in  the  Cburt  of  first  instance,  when 
icarfrom  his  judgment  that  he  has  not 
to  a  conclusion  different  from  that 
^  at  by  the  Moonsiff  with  reference  to 
issues. 

second  ground  upon  which  the  Sub- 
Judge  rests  bis  decision  is  equally 
>le.    It  has  been  over  and  over  held 
Court,  as  well  as  by  the  Privy  Coun- 
ki  a  Hindoo  widow  who  has  succeeded 
estate  of  her  deceased  husband  by 
of  inheritance   fully     represents   that 
K  and  if  neither  the  widow  nor  the  le- 
»ws  choose  to  pay  the  arrears  which 


Considering  these  errors  to  be  errors  in 
;  law,  we  reverse  the  decision  of  the  Lower 
i  Appellate  Court,  and  afiirm  that  of  the 
[  Court  of  first  instance,  the  defe^ndant  being 
liable  to  pay  to  the  plaintiff  all  *the  costs  of 


this  litigation. 


The  13th  March  1871. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges, 

Bond-sait— Special  appeal. 

Case  No.  432  of  1870. 
• 
Miscellaneous  Appeal  from  an  order  passed 

hv  the  Officiating  Judge  of  Backer  gunge  ^ 

dated  the  2^th  August  i8yo,  reversing  an 

order  of  the  Moonsiff  of  Burrisaul^  dated 

the  nth  July  18^0, 

Tripoora  Soonduree  (Decree-holder), 
Appellant, 

versus 

Koylash  Chunder  Bose  (Judgment-debtor), 

Respondent, 

Bahoos  Anund  Chunder  Ghossal  and 
Tarucknauth  Dutt  for  Appellant. 

Bahoos  Aukhil  Chunder  Sein  and  Hurre- 
mohun  Chuckerbutty  for  Respondent. 

Special  appeal  is  not  barred  in  the  case  of  a  claim 
for  money  due  under  a  bond  for  less  than  500  rupees, 
where  the  property  pledged  under  the  bond  is  made 
liable. 

Loch,  J, — A  PRELIMINARY  obj^tion  to 
the  bearing  of  this  appeal  has  been  raised 
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to  the  effect  that  the  original  claim,  being  for 
money  due  under  a  bond  for  less  than  500 
rupees,  was  cognizable  by  the  Court  of 
Small  Causes,  and  consequently  no  special 
appeal  lies  to  this  Court.  But  looking  at  the 
judgment,  we  find  that,  though  the  claim 
was  upon  a  bond,  yet  the  property  pledged 
under  it  was  made  liable  for  the  amount  of 
the  decree.  Therefore,  it  is  clearlv  not  a 
case  in  which  special  appeal  is  barred. 

With  regard  to  the  steps  tuken  by  the 
decree-holder  in  this  case,  vve  cannot  concur 
with  the  Judge  in  thinking  that  they  were 
pot  bond  fide.  We  find  that,  referring  only 
to  the  steps,  taken  in  1868,  the  Judge  has 
come  to  the  conclusion  that  the  proceedings 
were  not  bond fidi,  because  there  was  a 
petition  made  by  the  decree-holder  which, 
the  Judge  says,  shows  that  he  voluntarily 
desisted  from  issuing  proclamation  of  sale, 
and  allowed  the  proceedings  to  fall  to  the 
ground.  N6w,  even  if  the  decree-holder  did 
so,  it  does  not  show  that  up  to  that  time  the 
proceedings  already  taken  were  not  bond 
fide. 

We  reverse  the  order  of  the  Judge  with 
costs  of  this  appeal  and  of  the  Lower  Appel- 
late Court,  and  restore  the  judgment  of  the 
Court  of  first  Instance. 


The  13th  March  1871. 

Preshit : 

The  Hon'ble  G.  Loch  and  W.  AinsHe, 

Judges. 

Mesne-profits— Deduction— Execution. 
Case  No.  474  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Nuddea,  dated 
the  glh  December  78yo. 

Nubo  Coomar  Chatterjee  (Judgment-debtor), 

Appellant, 

versus 

Ramdhun  Chatterjee  (Purchaser  of  decree), 

Kespondent, 

Mr.  J,  S.  Rochfort  for  Appellant. 

Bahho  Grish  Chunder  Mookerjee  for 
Respondent. 


A  judg^raent-dcbtor  claiming  a  dedacBon  oa 
of  mesne>profits  decreed  against  him  should  n 
his   claim  when   called  upon  by  the  Court 
the  decree.     Failing  to  do  so,  he  loses  his  re 

Loch^  J. — We  see  no  ground  fori 
ing  with  the  judgment  of  the  Court 

It  appears  that  a  decree  was  m 
which  Rajendur  Chunder,  Saroda 
and  Nubo  Coomar,  the  petitioner  now 
us,  w^xQ,  originally   made  jointly  li 
mesne-profits  for  a  period  commenci 
1262  to  1266,  and  the  amount  tb 
ascertained  by  an  Ameen.     The 
S udder   Ameen,  after  hearing  obje 
the   investigation   of  the    Ameen,  f 
the  8th  December  1866  thai  a  sum  of  j 
rupees  was  due  from  these  parties 
From  that  order  Rajendur  Chnnder 
to  the  High  Court, -urging  that  he  wi 
tied  to  have  a  deduction  on  account 
vernment  revenue  paid   by  him ; 
that  he  should  not  be  made  jointly 
with  Saroda  Pershad  and  Nubo  C 
the  whole  of  the  mesne-profits.    With 
to  the  first  ground,  the  Court  held 
had  i:ot  proved  that  he  had  paid  any 
ment  revenue,  and  consequently  bis 
for  a   deduction  on  that  account  val^ 
founded  ;  and  as  to  the  second  objecti 
Court  declared  that  he  was  liable  ft» 
half,   and   that   Saroda  Pershad  and 
Coomar  were  liable  for  the  other  half 
mesne-profits.      Subsequent    to  this 
made    by    the    High    Court   on  the 
June   1867,    Nubo  Coomar  applied 
Court    stating    that    his    share   «iis 
4i  pie,  and  that  he  ought  only  to  be 
liable  to  that  extent ;    and  further  ' 
should  not  be  made  liable  jointly  with 
Pershad ;  and  he  also  claimed  a  d 
on  account  of  Government  revenue. 
High  Court,  on  the  25th  November 
amended  its  order,  making  him  Jlabte 
rately  for   mesne-profits     to  the  e' 
a   4i-pie  share,   but   did   iTot  comply 
his  prayer  for  a  deduction  on  ac 
Government  revenue. 

The   decree-holder    afterwards  lo(A 
execution,  and  the  only  objection  that 
Coomar  raised  before  the  Lo\^er  Coiut 
that   he    was   not   liable  for  n^^sn^_ 
But   the   Subordinate   Judge  has  beW 
he  was  liable.     He  now  comes  up  in  J 
to  this   Court,  not   upon  that  groond^ 
entirely  upon  a  separate  ground,  nr' 
that  he  was  entitled  to  a  deduction 
the  amount  of  the  me^e^profits  i^ 
be  due  from  him  on  account  of  Gov< 
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which  be  had  paid;  and  he  adds 
lltt  was  not    a  party  to    the    investi- 
inade  by  the  Ameen  as  to  the  amount 
tsnesne^profits. 

thinlc  that  it  is  now  too  late  for  him 
this  Court  to  interfere  in  any  way. 
[dear  from  the  papers  on  the  record 
was  a  party  to  the  investigation 
by  the  Ameen ;  and  further  there  is 
on  the  record  to  show  that  he  has 
ly  Government  revenue ;  and  even 
were  able  to  show  that,  it  is  not  to 
that  he  should  make  an  applica- 
a  deduction  on  account  of  Govern- 
ttvenue,  but  he  should,  when  called 
bj  the  Lower  Court  executing  the 
to  show  cause  why  he  should  not  pay 
)ant  of  the  mesne-profits  claimed  by 
cree-holder,  have  brought  forward  that 
>Q  and  claimed  a  deduction  on  account 
rnment  revenue.  As  he  has  failed 
ft),  we  see  no  reason  for  interfering 
order  passed  by  the  Court  below. 

appeal  is  dismissed  with  costs,  two 
mohiirs   being   allowed   as   pleader's 


The  13th  March  1871. 

Prestnt: 

Hon'blc  G.  Loch  and  W.  Ainslie, 
Judges. 

under  Act  XXVIL,  i86a— Govern- 
ment Promissory  Notes. 

Case  No.  477  of  1870. 

p    —US  Appeal  fr 0m  an  order  pasS' 
^tfu  Judge  o/Nuddea,  doited  the  i8ih 
her  18  JO. 

Soonduree  Dossee  (Petitioner), 
Appellant. 

Atho(^oth  Dhur  and  Kumola  Kant 
San  for  Appellant. 

vndovr  holding  a  certificate  under  Act 
«  1870  to  collect  debts  due  to  the  estate  of  her 
|4oa,  who  had  been  allowed  to  draw  interest  on 
Oovtrameot  Pronaissory  Notes  which,  though 
*- in  the  certificate,  stood  apparently  in  the  name 
^•I'Msband,  having  applied  for  authority  to  ne- 
wwe  Promissory  Notes : 

^  •he  was  bound  to  show  how  she  got  pos- 
*t9oie  Dokest 

Vol  XV. 


Lock,  J. — It  appears  to  us  that  there  is 
no  sufficient  information  before  the  Court  as 
to  the  facts  of  this  case  to  enable  it  to  make 
any  order  such  as  desired  by  the  appel- 
lant. 

It  is  stated  that  certain  Government 
Promissory  Notes  are  in  the  names  of  one 
Radha  Kishore  Puramanlck,  who  is  said  to- 
have  been  the  father  of  Gopal  Lall;  thit^ 
Radha  Kishore  had  left  two  sons,  Gopal  Lall 
and  Gobind  Chunder;  that  Gopal  Lall  has 
deceased ;  that  his  mother,  Bidya  Soonduree, 
now  petitioner  before  us,  has  obtained  a 
certificate  as  heiress  to  Gopal  Lall;  and 
that  Gobind  Chunder  is  still  alive.  It  is 
also  stated  that  there  has  been  a  partition  of 
the  property  left  by  Radha  Kishore,  and, 
according  to  that  partition,  the  Promissory 
Notes  have  fallen  to  the  share  of  Gopal 
Lall. 

These  are  mere  allegations  on  the  pait 
of  the  petitioner,  Bidya  Soonduree.  She 
has  obtained  a  certificate  under  Act  XXVII. 
of  i860  to  collect  debts  due  to  the  estate  o£ 
Gopal  Lall,  and  among  the  property  belongs 
ing  to  Gopal  Lall  these  Government  Pro- 
missory Notes  have  been  entered  in  that 
certificate,  and  she  has  been  allowed  lo  draw 
interest  upon  them.  She  now  wants  to  exr 
tend  her  powers  under  that  certificate,  and 
to  have  authority  to  negotiate  those  Pro- 
missory Notes.  If  she  were  able  to  show 
that  these  Promissory  Notes  are  her  sole 
property,  she  might,  though  she  has  a  limit- 
ed interest  in  the  property,  be  entitled  to 
have  a  power  to  negotiate  those  notes.  Until 
we  see  how  it  was  that  she  got  possession  of 
any  property  which  is  apparently  in  the 
name  of  Radha  Kishore  Puramanick,  we  can 
make  no  order  such  as  she  requires. 

We,  therefore,  reject  this  appeal,  leaving 
her  to  make  a  fresh  application,  if  so  advis* 
ed,  setting  forth  clearly  and  distinctly  all  the 
facts  of  the  case. 
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The  13th  March  1871. 

Present: 

.The  Honble  G.  Loch  and  W.  Ainslie, 

Judges, 

Section  IS  Act  XIV.,  i859--€osU. 

Case  No.  479  of  1870. 

Miscellaneous  Appeal  from  an  order 
passed  by  the  Judge  of  Jessore,  dated 
the  2ist  September  i8yo,  affirming  a  de- 
cisioH  of  the  Subordinate  Judge  of  that 
District,  dated  the  ijth  December  r86g. 

Radha  Kristo  Chaklanuvis  (Judgment- 
debtor),  Appellant^ 

versus 

Baboo  Kalee  Prosunno  Roy  (Decree-holder), 

Respondent, 

Baboo  Motee  Lall  Mootierjee  for  Appellant. 

Baboo  Sreenath  Doss  for  Respondent. 

In  cases  uader  Section  15,  Act  XIV.  of  1S59,  it  is 
in  the  discretion  of  the  Court  to  g^ve  costs  either  as 
pratided  in  Section  i  of  the  rules  passed  by  the  Hi^h 
Court  under  Act  XX.  of  1865,  or  (if  the  proceeding  be  a 
misoellaiieouscase)  according  to  Section  8  of  those  rules. 

Loch,  ^. — This  is  a  special  appeal,  and 
the  question  before  us  is  whether,  in  award- 
ing costs  in  this  case,  the  Lower  Courts  have 
iA  any  way  acted  contrary  to  law.  We  can- 
not  say  that  the  orders  of  the  Lower  Courts 
in  this  matter  are  not  warranted  by  law ;  for 
even  if  we  regard  this  case  as  a  summary 
suit,  which  the  pleader  for  the  petitioner 
wishes  as  to  do,  there  is  nothing  laid  down 
in  the  rules  made  by  the  High  Courts  in 

Eursuance  of  Act  XX.  of  1865  which  prohi- 
its  the  Lower  Courts  giving  fees  at  the  rate 
at  which  they  have  given  in  the  present 
case. 

Cases  brought  under  Section  15,  Act 
XIV.  of  1859,  arc  called  "suits"  through- 
out,  and  it  appears  lo  be  in  the  discretion  of 
the  Court  to  give  costs,  either  as  provided 
Iw  Section  i  of  the  High  Court's  Rules*  or, 
if  the  poxeeding  before  it  be  a  miscellane- 

•  W.  R.,  Rules,  p.  15. 


ous  case,  according  to  Section  8.   U 
be  said  that  this  case  comes  under 
8,  and  therefore  we  cannot  say 
Courts  below  have  acted  contrary  to 
giving  fees  under  Section  i. 

Such  being  the  case,  we  dismiss 
cial  appeal  with  costs,  and  allow 
rupees,  as  pleader's  fees. 


The  13th  March  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  D\ 

Mitter,  Judges, 

Conveyance—Minor— Ptea  of  nm 
Case  No,  2166  of  187a 

Special  Appeal  from   a   decision 
the  Subordinate  Judge  of  ffoogUy, 
the  2gth  April  2870^  reversing  a 
of  the  Moonsiff  ofHurripal,  dated  il 
September  i86p, 

Puran  Chunder  Paul  (one  of  the  Dcfcn( 

Appellant, 

versus 

Koroona  Moyee  Dossee  (Plaintiff) 
another  (Defendant),  Respondents. 

Baboo  Nil  Madhub  Sein  for  Ap{ 

Baboo  Taruck  Nath  Sein  for  Respoi: 

The  plea  of  minority  can  be  used  to  protect«l 
but  not  to  injure  third  parties,  e.^.,  where  a  a»j 
berately  made  by  a  minor  at  a  time  when  be  r 
ciently  advanced  in  years  to  understand  tbe  tf 
the  transaction,  and  he  receives  the  full  amooitj 
purchase-money,  although  the  conveyance  sr"^ 
reason  of  his  mmority,  he  must  refund  tbe  com 
money  before  he  can  get  back  the  property • 

Mitter,  J, — We  are  of  oprnion  that, 
the  plaintiff  can  be  permitted  lo  rcco^ 
disputed  properly  in  this  case,  he  is ' 
to  refund  lo  the  purchaser,  defendwtjj 
full  amount  of  the  purchase-money  ref* 
by  him  from  the  latter,  the  interest 
that  amount  being  set  off  against  the  | 
realized  by  the  purchaser  from  "^  ^^ 
his  purchase  down  lo  that  of  the  ^efoiAj 
of  ihc  deposit  of  the  principal  ^™?' 
the  purchase- money  by  ihe  plainlii^^ 
the  Courts  have  concurrenily  founfl  tw 
sale  was  deliberately  made  by  tb«  fp 
at  a  time  when  he  was  sufficicDuy 
vanced  in  years  to  understand  the  nr 
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;tioO|  and  that  he  had  received  the 
^inoaot  of  the  purchase-money  from 
feodant.  Although,  so  far  as  the  vali- 
the  sale  is  concerned,  the  plaintiff 
quite  a  major  at  the  time  when  he 
id  the  conveyance^  there  is  no  just 
why  he  should  not  refund  now  to  the 
*rtbe  amount  of  the  consideration- 
paid  by  the  latter.  This,  then,  the 
most  do  before  he  can  get  back  the 
The  plea  of  minority  cannot  be 
to  injure  third  parties,  but  it  can  be 
only  to  protect  the  minor.  .  We  think 
uder  the  circumstances,  the  plaintiff 
to  pay  to  the  defendant  (the  purchas- 
costs  of  this  litigation ;  and  our  de- 
lis that  the  plaintiff  should  get  posses- 
the  disputed  property  subject  to  the 
of  his  paying  the  amount  of  the 
s-money  to  the  defendant,  or  of  de- 
il  in  Court  within  two  months  from 
of  this  decree^  the  purchaser- def  end- 
being  held  responsible  for  any 
which  he  might  derive  from  the  pro- 
up  to  that  date. 


The  13th  March  1871. 

Present: 

Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges, 

DefendAnt  as  witness. 

Case  No.  2382  of  1870. 

Appeal  from   a  decision  passed  by 

SfAordinaie     Judge    of  Rungpore, 

I  Ike  tjih  August  i8yo,  reversing  a 

•i  of  the  Moonsiff  of  Buddiakhaleey 

ihe2^lh  February  iSyo. 

ily  Mahomed  Bukshee  (Plaintiff), 
Appeltanij 

versus 

ChtmdcrRoy  Chowdhry  (Defendant), 
Respondent. 

Rash  Beharee  Ghose  for  Appellant. 

Grija  Sunkur  Mojoomdar  for 
Respondent. 

't  defendant,  when  summoned  as  a  witness,  does 

^r,  the  Cbart  15  bound  to  adjudicate  upon  the 

^  the  snffiriency  of  his  excuse  for  npt  ap- 


Bayley,  J, — The  plaintiff  sued  to  estab- 
lish his  right  to,  and  to  obtain  possession  of, 
certain  lands  as  lakheraj  under  a  deed  of 
sale. 

The  defendant's  case  was  that  the  lands 
were  m^I. 

The  plaintiff  rested  his  case  enticely  on 
the  defendant's  evidence,  and  undertook  to 
abide  by  it.  The  defendant  did  not  appear 
when  summoned.  The  first  Court  then  de* 
cided  the  case  under  Section  170,  Act  VIII. 
of  1859,  against  the  defendant. 

On  appeal,  the  Lower  Appellate  Court 
has  reversed  that  decision.  The  Lower  Ap- 
pellate Court  states  that  the  plaintiff  and 
the  defendant  were  both  present  before 
it,  and  as  the  plaintiff  stated  that  he  would 
abide  by  any  evidence  that  would  be  given 
by  the  defendant,  and  as  the  defendant^  wlMn 
examined,  stated  that  the  lands  in  suit  ap- 
pertained to  the  jote  of  Juffer  Mahomed, 
that  he  received  the  rents  of  the  said  jote, 
and  that  he  knew  nothing  about  the  lakheraj 
character  of  the  lands,  the  Lower  Appellate 
Court  was  of  opinion  that  the  plaintiffs  suit 
should  be  dismissed. 

In  special  appeal  the  contention  on  the 
part  of  the  plaintiff  Js  that  there  was  no 
sufficient  cause  shown  by  the  defendant  as 
to  why  he  did  not  appear  in  the  first  Coart 
when  summoned ;  that  the  plaintiff  did  not 
implicitly  rely  on  the  defendant's  evidence, 
but  summoned  him  only  as  an  ordinary  wit- 
ness in  the  case;  and  that  the  defendant 
did  not  in  his  depositions  show  any  personal 
knowledge  of  the  facts  of  the  case. 

We  think  that  both  the  Courts  below  have 
erred  in  law  in  their  decision.  The  Court 
of  first  instance  ought  to  have  gone  into 
and  adjudicated  upon  the  question  of  the 
sufficiency  or  insufficiency  of  the  defendant's 
excuse  for  not  appearing  when  summoned 
before  the  first  Court ;  and  the  Lower  Ap- 
pellate Court  has  wrongly  conmdered  that  it 
was  bound  by  the  fact  of  the  plaintiff  rely- 
ing upon  the  defendant's  evidence,  and  hy 
considering  that,  if  the  defendant  stated  that 
the  lands  were  not  lakheraj,  the  Court  waa 
bound  to  decide  that  they  were  not  so.  The 
Court  is  to  come  to  a  finding,  independently 
of  the  consent  of  the  parties,  upon  the  whole 
evidence  before  it.  Irrespective  of  this,  we 
have  heard  the  deposition  of  the  defendant, 
and  it  shows  that  the  facts  he  depoiTed  to  are 
not  based  upon  his  personal  knowledge. 
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We  think,  therefore,  that  the  case  should 
be  seat  back  to  the  Moonsif!,  who  will  allow 
the  parties  to  adduce  further  evidence  that 
they  may  choose  to  give,  and  upon  the  whole 
evidence  come  to  a  finding  as  to  whether  the 
lands  are  lakheraj  as  stated  by  plaintiff,  or 
are  mil  as  stated  by  defendant. 

The  costs  of  this  appeal  will  abide  the 
ultimate  result. 


The  13th  March  1871. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

CoUectorate  peon— Service  of  notice— Evidence. 

Caae  No.  2396  of  1870  under  Act  X.  of  1S59. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rung  pore,  dated 
the  8th  June  iSyo,  reversing  a  decision 
of  the  Officiating  Collector  of  that  Dis- 
trict i  dated  the  2jth  August  i86g. 

Moinoollah  and  another  (Defendants), 

Appellants, 

versus 

Goluck  Monee  Chowdhrain  (Plaintiff), 

Respondent. 

« 

Baboo  Grija  Sunkur  Mojoomdar  for 
Appellants. 

Baboo  Rash  Beharee  Ghose  for  Respondent. 

A  CoUectorate  peon's  return  of  service  of  notice  is  not 
admissible  as  legfal  evidence. 

MiUeft  y. — It  is  not  necessary  for  us  to 
adjudicate  upon  the  various  grounds  taken  in 
this  memoraudum  of  special  appeal.  It  is 
sn^iont  for.  us  to  say  that  the  legal  service 
of  Eotiee  was  distinctly  disputed  by  the  de- 
ff^dam,  special  appellant,  and  the  plaintiff 
has  given  no  evidence  whatever  to  show 
that  the  notice  was  served  within  the  period 
and  in  the  manner  prescribed  by  law.  The 
rttisrn  of  the  CoUectorate  peon  is  not  ad- 
missible as  legal  evidence,  nor  was  that 
docim«nt  put  in  at  the  proper  time,  nor  was 
tke  peon  examined  on  oath  as  he  ought  to 
have  been. 

We,  therefore,  dismiss  the  plaintiff's  suit 
for  enhanced  rent  upon  the  ground  of  non- 
service  of  notice,  and  restore  the  decree  of 


the  first  Court,  dated  the  30ib  Jai^ 
the  plaintiff  being  liable  to  pay  to  thej 
fendant  all  the  costs  of  this  litigatiOD. 
question  as  to  whether  the  tenure  of 
fendant  is  liable  to  enhancement  or 
left  open. 


The  14th  March  1871, 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Di 

Mitter,  Judges. 

Hirsts  or  remiaaioas. 

Case  No.  3399  of  1870  under  Act 

1859. 

Special  Appeal  from  a  decision 
the  Officiating  Judge  of  Rungport^ 
the  iStk  August  rSyo,  affirming  a 
of  the  Deputy  Collector  of  thai  Ih 
dated  the  joth  November  iS6g, 

Panaoollah  Nushyo  (Defendant),  Ap^ 

versus 

Nubodeep  Chunder  Shaha  (Plaint 
Respondent, 

Baboo  Kishen  Succa  Mookerjte 
Appellant. 

Baboo  Issur  Chunder  Chuckerbuiiy 
Respondent. 

A  ryot  can  have  no  claim  in  law  to  harats  (ov 
sions),  which  J  beinjf  acts  of  grace  on  the  put: 
landlord,  rest  solely  on  his  discretion. 

Mitter,  J. — Wk  think  there  Is  no 
law  in  the  judgment  of  th/  Lower 
late  Court  in  this  case. 

The  plaintiff  has  given  evidence  to 
the  grounds  of  enhancement  men] 
the  notice,  and  the  hajuts  (or  remtssiaaij 
ferred  to  by  the  Judge  are  exceptional 
for  which  the  defendant  in  this   case, 
a   ryot  whose  tenure  was  created  in 
only,  can  have  no  claim  in  law,  they 
acts  of  grace  on  the  part  of  a  landlord, 
rest    solely  at  his  discretion  in   everjr 
spect. 

We  dismiss  the  special  appeal  with 
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The  15th  March  1871. 

Present: 

Hon'ble  L.  S.  Jackson  and  A.  G. 
Macpherson,  Judges, 

decree— Ezeciitioa — Civil  Ameen. 

Case  No.  401  of  1870. 

7itf  Appeal  from  an  order  passed 
ikt  Judge  of  Paina,   dated  the     ist 
iBjo,    affirming  an  order  of  the 
»/  6f  that  District,  dated  the  18th 

Lall  (Judgment-debtor),  Appellant, 

versus 

\ik\k  Manowar  Hossein  and  others 
(Decree-holders),  Respondents, 

\Mr,  R.  E.  Twidale  for  Appellant. 
Mahomed  Yusufioi  Respondents. 

a  plaintiff  had  obtained  a  decree  declaring  his 

tx^  a. gurrandee  :  HELD  that  it  was  not  the 

of  the  Ameen  in  execution  to  take  any  part  in 

"in,  aad  that  what  w  is  done  by  the  Ameen  at 

ce  of  the  decree-holder  could  not  be  regarded 

lact  of  the  Court. 

«,  y, — Thkre  is  no  doubt  of  the 
as  the  Judge  observes,  it  was  not 
ess  of  the  Ameen  in  execution  of 
to  take  any  part  in  the  erection 
gunand^y  which  the  plaintiff  had 
declaration  of  his  right  to  erect;  and 
"cation  had  been  made  in  proper  time 
lo  the  Judge's  Court  or  to  this  Court 
proceedings,  we  think  the  defendant 
feve  been  entitled  to  an  order  to  stay 
and  the  plaintiff  would  then  have 
^  to  erect  such  a  gurrandee  as  the 
of  this  Court  authorized  him  to  erect, 
ly  damage  resulting  therefrom  to  the 
t|t  woul^  have  been  the  subject  of 
in  the  proper  place.     At  the  same 
do  not  see  our  way  to  making  an 
DOW  for  the  taking  away  of  this  gur- 
i  and  it  does  not  appear  to  us  neces- 
^^  we  should  make  any  such  order ; 
the  Judge  has  declared,   and    we 
»c  has  correctly  declared,   that   what 
done  in  this  case  by  the  Ameen  at 
ce  of  the  plaintiff  must  be  regard- 
as  the  act  of  the  Court,  but  the  act 
plaintiff  himself;  and  consequently 
\  which  results  bejeaiter,  and  which 
oe  the  subject  of  enquiry,  must  be 
tith  as  tf  the  gurrandie  b^  been 


erected  by  the  plaintiff.  That  being  so,  we 
think  the  appeal  ought  to  be  dismissed ;  but 
under  the  circumstances  each  party  mnst 
pay  his  own  costs. 


The  15th  March  1871. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  W. 
Macpherson,  Judges. 

Civil  Court— Minors— Act  XL.  of  1858. 

Case  No.  436  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  23rd 
August  i8jo, 

Mussamut  Mohamudee  Begum  (Opposite 
Party),  Appellant, 

versus 

Mussamut  Oomdutoonissa  (Petitioner), 

Respondent, 

Mr.  Mun  Mohun  Ghose  for  Appellant. 

Mr,  C.  Gregory  for  Respondent. 

The  Civil  Court  to  which  the  charge  of  minors  and 
their  property  is  entrusted  by  Act  XL.  of  1858  is  the 
Court  of  the  Judge  of  the  district. 

Jackson,  J. — This  is  an  appeal  against 
an  order  made  by  the  Judge  \\x  the  exercise 
of  the  discretion  vested  in%im  uitder  Section 
21,  Act  XL.  of  1858,  for  removing  a  guardian 
previously  appointed  by  the  Court. 

The  care  of  the  persons  of  all  minors  and 
the  charge  of  their  property  \^  declared  by 
that  Act  to  be  subject  to  the  jurisdiction 
of  the  Civil  Court,  the  Civil  Court  there 
n^eaning  the  Court  of  the  Judge  of  thft 
district.  The  Zillah  Judge  has,  as  it  seems 
to  me,  peculiar  facilities  for  ascertaining  the 
fitness  of  persons  who  make  application  to 
him  to  be  appointed  guardians  under  the 
Act,  and  also  the  fitness  and  the  conduct  of 
persons  who  may  have  been  appointed ;  aad 
we  should,  therefore,  be  slow  to  interfere  with 
a  carefully-considered  order  of  the  Judge 
in  such  a  matter.  But  ^art  from  this,  it 
appears  to  me  that,  in  the  case  before  us,  no 
sufllicient  cai^se  has  been  shown  by  tbie 
learned  Counsel  for  the  appellant  to  induce 
us  to  interfere  with  the  exercise  of' the  dis- 
cretion vested  in  the  Court  below.  I  myself 
am  very  far  from  being  satisfied  from  the 
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evidence  that  has  been  read  that  this  lady 
was  a  proper  person  to  have  the  cnstody  of 
her  child ;  and  in  respect  of  Oomda  Begum 
also  no  ground  has  been  made  out  so  as  to 
satisfy  us  that  she  ought  not  to  be  appointed 
as  guardian. 

I  think,  therefore,  that  the  appeal  should 
be  dismissed  with  costs. 

Macpherson,   J. — 1   concur   in   the   pro- 
posed order. 


The  15th  March  1871. 

Prtsent  : 

The  Hon'ble  G.  Loch  and  W,  Ainslie, 

fudges. 

Notice — Resumption. 

Case  No.  1566  of  1870  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  ^y 
the  Additional  Judge  of  Nuddea,  dated 
the  i8th  June  iSjo^  modifying  a  decision 
of  the  Deputy  Collector  of  Ranaghat, 
dated  the  joth  September  i86g, 

Deen  Dyal  Paramanick  (Defendant), 

Appellant, 

versus 

Maharajah  Suttish  Chunder  Roy  (PlaintifiF)> 

Respondent, 

Baboo  Romanath  Rose  for  Appellant. 

Baboo  Unnoda  Pershcut  Banerjee  for 
Respondent. 

Wliere  a  zemindar,  after  obtaining  a  decree  declarin|f 
certain  land  to  be  invalid  lakheraj  appertainins^  to  his 
zemtndarv,  serves  a  notice^  upon  the  occupier  to  pay 
rent  at  the  rates  current  in  the  neighbourhood,  such 
notice  does  not  make  the  claim  one  for  arrears  of  rent 
at  an  enhanced  rate,  but  is  simply  a  requisition  to  come 
to  terms. 

Lochy  J. — ^We  see  no  ground  for  inter- 
fering with  the  judgment  of  the  Lower 
Appellate  Court.  It  is  clear  that  this  is 
not  a  suit  to  recover  arrears  of  rent  at  an 
enhanced  rate,  for  it  does  not  appear  that, 
up  to  the  time  of  the  present  suit,  the  de- 
fendant had  been  paying  rent  at  all  to  the 
plaintiff.  The  land  held  by  the  defendant 
was  by  a  decree  of  Court  declared  to  be  in- 
valid lakheraj  appertaining  to  the  zemindary 
of  the  plaintiff,  and  the  plaintiff,  having 
obtained  this  decree,  served  a  notice  upon 
the  defendant  to  pay  rent  to  him  at  the  rates 


current  in  the  neighboorfaood.  The 
fact  of  the  service  of  notice  does 
contended  by  the  pleader  for  the  sj 
pellant,  make  this  a  suit  for  arrears 
at  an  enhanced  rate.  It  was  simply 
quisition  out  of  grace  to  the  defendi 
possession  to  come  to  terms  for  il 
which  has  been  declared  to  belong 
plaintiff's  estate. 

It  is  also  urged  before  us  that  the 
Courts  have  decided  the  case  wii 
quiring  the  attendance  of  certain  wil 
summoned  by  the  defendant;  and 
proclamation  was  ordered  to  be  ii 
Lower  Court  disposed  of  the  case 
waiting  for  their  attendance.     We 
doubt,  that  there  was  an  order  for 
proclamation  for  the  attendance  of 
parties,  but  the  pleader  for  the 
pellant  is  unable  to  show  us  that  Iw 
proper  steps  for  the  issue  of  that  pi 
tion.    Under  these  circumstances,  «e< 
that  this  ground  is  not  valid. 

The  appeal  is  dismissed  with  costs. 


The  16th  March  1871. 
Present: 

The  Hon'ble  J.  P.  Norman,  0$cU 

Chief  Justice . 

Court  Fees  Acik->01d  Stamp  Law . 
i867H-Stampa— ValoirtiOD. 

Case  No.  56  of  1871. 

Regular  Appeal  from  a  decision  pasuii 
Subordinate  Judge  of  TirhooU  '' 
2tst  September  i8jo. 

Mussamut  Bhugobutty  Kooer  and 
(Defendants),  Appellants, 

versus 

Mussamut  Kustooree  Kooer  (Plaint 

Respondent, 

Mr.  R.  E,  Tividale  for  AppcHwtti: 
No  one  for  Respondent. 

Stamp-duty  upon  an  appeal  filed  ^'^'T  ¥j 
Fees  Act  came  mto  operation  can  only  w  *" 


cording:  to  the  provisions  of  that  Act,  J]^^ 
origrinal  suit  was  valued  on  the  principto  »» 
Act  XXVI.  of  1867. 


Note    by    the   Deputy    Reg^^'' 
original  suit  was  valued  at  Rop«**  '^^ 
the  market-value  of  the  property  i« 
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ided  in  Ad  XXVI.  of  1867  (Note  A, 
II,  Schedule  B),  it  having  been  insti- 
while  that  law  was  in  force. 

defendants  now  appeal  from  the  decree 
suit,  and  claim  to  value  their  appeal 

the  new  law,  the  Court  Fees  Act 
7,  Clause    5,  Note  A),  at  Rupees 

\o  annas  and  8  pies,  or  ten  times  the 
revenne  payable  to  Government. 


not  appear  from  the  petition  of 

how  ien   times  the  annual  revenue 

there)  is  made  out  to  amount  to 

5,103-10  annas  and  8  pies,  while  the 

•▼aloe  was  estimated  at  Rupees  a  1,000. 

however,  is  a  matter  of  secondaiy 
leration,  and  may  probably  be  easily 
ined.  The  point  I  desire  to  refer  more 
ilarly  for  the  orders  of  the  Court,  and 
appears  to  me  of  some  considerable 
mce,  as  upon  it  depends  the  deter- 
ion  of  the  fee  leviable  on  the  memoran- 
of  appeal,  and,  as  a  consequence  also, 
sufficiency  or  otherwise  of  the  stamp 
which  the  memorandum  is  engrossed, 
the  appellant  is  at  liberty  to  alter 
►eal  the  value  of  the  jTroperty  in 
as  estimated  and  fixed  in  the  origi- 

lOugh  there  is  nothing  in  the  new  law 
aoch  an  alteration  being  allowed,  but 
contrary  it  would   seem   to  be  the 
l1  result  of, an  altered  method  of  estima- 
>lhe  value  of  property',  and  to  be  there- 
kvoidable,  still,  taking  an  appeal  as  part 
entire  litigation,   a  law  could  hardly 
mmed  as  intended  to  operate  in  such 
as  to  aRect  the  unity  and  integrity  of 
by  allowing  a  change  of  its  valuation 
tter  stage,  that  of  appeal. 

Union  0/ the  Chief  Justice, — 1  think  there 

donbt  but  that  stamp-duty  can  only  be 

according  to  the  provision  of  the  Court 
Act. 


The  1 6th  March  1871. 

Present : 

TheHonbleJ.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge. 

Pleadisfir  one's  own  fraud. 

Case  No.  776  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Nuddea,  dated 
the  28th  January  1870,  reversing  a  deci- 
sion  of  the  Moonsiff  of  Kooshtea,  dated 
the  30th  October  1868, 

Koylash  Chunder  Mitter  (Plaintiff), 
Appellant, 

versus 

Dhun  Monee  Dossia  (Defendant), 
Respondent, 

Baboo  Grija  Sunker  Mojoomdar  for 
Appellant. 

Baboo  Grish  Chunder  Mookerjee  for 
Respondent. 

.^  person  who  has  deliberately  executed  a  deed  by 
which  his  own  property  is  bound  is  not  at  liberty  to  set 
up  as  a  plea  for  evading^  obligration  that  he  did  so  for 
the  purpose  of  defrauding  other  people,  but  is  bound  by 
such  deed. 

• 

Norman,  C,  J.— This  is  a  suit  to  establish 
the  plaintiff's  title  under  a  mourosee  pottah 
granted  by  one  Ohilia  Monee,  who  was  one 
of  the  widows  of  Krisio  Dhun  Bose,  to  his 
(plaintiff's)  mother,  Bhyrubee  Dassee,  which 
was  confirmed  by  the  father  of  the  defendant, 
Dwarkanath  Moonshee,  by  a  certain  likhnn 
or  writing  of  confirmation  which  was  given 
in  the  year  1266.  The  plaintiff  also  sues 
for  possession  of  the  property  granted  by 
that  mourosee  pottah  to  his  mother 
Bhyrubee  Dassee. 

The  first  Court  raised  two  issues : — 

First. — Whether  the  suit  was  barred  by 
limitation,  and 

Secondly. — Whether  the  execution  of  the 
confirmatory  letter  was  merely  a  benamee 
transaction,  and  whether  the  defendant  can 
plead  it  at  this  stage. 

It  appears,  therefore,  to  have  been  ad- 
mitted by  the  parties  at  that  time  that  this 
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likhun,  or  deed  of  confirmation,  was  actu- 
ally written  by  the  father  of  the  defendant 
at  the  time  it  bears  date ;  and  we  may  add 
that  the  Subordinate  Judge  comes  to  the 
same  conclusion  on  the  facts  before  him. 

The  first  Court  found  both  issues  in  favor 
of  the  plaintifiF,  and  made  a  decree  declaring 
the  plaintiff  entitled  to  possession  and  to  a 
declaration  that  his  title  under  the  mourosee 
pottah  should  be  confirmed. 

That  decision  was  reversed  on  appeal  by 
the  Subordinate  Judge,  Baboo  Juggobundoo 
Banerjee,  in  a  judgment  which  is  not  very 
careful  or  satisfactory.  He  first  assumes 
that  the  plaintiff  was  not  in  possession  with- 
in I  a  years  before  suit.  That  decision 
appears  to  have  been  mainly  based  upon  a 
complete  mistake  as  to  a  decision  dated  the 
20th  November  1861,  by  which  the  plaintiff 
obtained  a  decree  for  rent  against  his  tenant 
Alum  Mundul.  The  Subordinate  Judge 
supposes  erroneously  that  that  case  was  de- 
cided against  the  plaintiff;  whereas,  so  far 
from  that  being  the  case,  the  plaintiff  ob- 
tained a  decree. 

He  also  relies  upon  the  fact  that  the  de- 
fendant is  now  in  possession.  Of  that  there 
is  very  little  doubt,  because  the  plaintiff 
appears  to  have  been  ousted  by  a  decree  on 
the  24th  of  July  1867,  by  which  the  plaint- 
iff's suit  for  arrears  of  rent  was  dismissed. 
But  that  decree  affords  very  little  evidence 
as  to  what  was  the  state  of  possession 
prior  to  its  date. 

The  substantial  defence  arises  upon  the 
other  point.'  Nobin  Chunder  Moonshee  and 
Gour  Gobind  Moonshee  purchased  the  entire 
4i  annas  of  the  turuff  belonging  to  the  two 
widows  of  Kristo  Dhun  Bose,  Ohilla  Monee 
and  Ram  Monee,  in  execution  of  a  decree 
of  a  Civil  Court  in  Bhadar  1263. 

Nobin  Chunder  Moonshee  gave  to  the 
plaintiff  a  writing  confirming  the  mourosee 
pottah  of  Ohilla  Monee  in  Bysack  1266. 
Gour  Gobind  Moonshee's  name  also  appear- 
ed as  having  executed  that  confirmatory 
writing.  Kaminee,  who  was  the  widow  of 
Gour  Gobind,  brought  a  suit  against  the  now 
plaintiff  to  set  aside  the  mourosee  pottah, 
so  far  as  it  related  to  the  share  of  her  hus- 
band in  the  property  which  belonged  to 
Ohilla  Monee. 

That  suit  resulted  in  a  decree  in  her 
favor,  which  established  that  Gour  Gobind 
Moonshee  had  not  executed  the  confirma- 
tory likhun. 


In  that  suit  the  defendant's  father, 
Chunder  Moonshee,  and  in  another 
defendant  himself,  have  admitted 
confirmatory   likhun   of    Bjrsack    1266 
executed  by  Nobin  Chunder  Moonshee^^ 
father  of  the  defendant. 

The  Subordinate  Judge  has   dis 
the  admissions  of  Nobin  Chunder 
the  defendant.     He  says  that  the 
having    been    executed    while    the 
Punchanun  Bose  (the  reversionary 
Ohilla  Moonee  and  Ram  Monee) 
ing,  was  executed  with  a  "  bad  moti 
"  therefore   the   likhun  cannot  be 
"  a  Court  of  justice    as    a    real 
*'  evidence,  even  if  it  was  actaally 
"  by  the  party  granting  it." 

It  appears  to  us,  however,  that  a 
who  has  deliberately  executed  a 
which  his  own  property  is  boand  is 
liberty  to  set  up  that  he  did  so  for  tiiiy 
pose   of  defrauding  other   people. 
bound  by  the  deed  to  which  he  has 
hand. 

The  Subordinate  Judge  does  not 
any  distinct  finding  as  to  what  the 
was,  but  seems  to  have  some  suspi 
garding  the  bona  fides  of  the  likhnlli^ 
therefore  rejects  it.    But  susptciott 
enough  to  warrant  a  Judge  in   n  ~ 
act  upon  proved  and  admitted  facts, 
pears  to  us  that  the  Subordinate  Ju« 
without  good  or  sufficient  reascm* 
the  decision  of  the  first  Court,  whii 
be  restored  and  affirmed  with  all  C06ts«: 


The  1 6th  March  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  W.  Ai 

Judges.    • 

Occupancy-ris^hts— Transfer. 

Case  No.  1978  of  1870. 

Special  Appeal  from  a  decision  fasx 
the     Subordinate    Judge    of    TTi 
dated  the   isth  July   t8jo,  affit 
decision  of  the    Sudder   Moansiff 
District f  dated  the  2Sth  September  ii 

Doorga  Pershad  Misser  and  another. 
(Defendants),  Appellants^ 

versus 

Brindabun  Sookul  (Plaintiff),  Resp^t 


THE   WESKLI    KKFORTBI. 


Rulingt. 


ill 


t  Doorga  Mohntt  Doss  and  Has 
"tam  Ghou  for  Appellants. 

M«.i  Ckunder  .1////^/- and  Chu 
\  Ghose  for  Respondeni. 

rtorerants  permission  to  ; 
loeupy  a  poition  of  his  Ian 
rfriB^ttoousthLmatwilloi 
*'a  isdivklually,  the  pcrml 
•  ordinary  way  ;  and  if  tl 
-    very  long  period,  the 


se 


ing  his  right,  [hough  he 


-.  y. — Is  execution  o£  a  decree 
ne  Seetarara  Dobay.  geitain  land, 
p  mad  houses  built  thereon,  was  sold 
icbased  by  the  defendant  in  the  present 
was  ihen  described  as  the  ancestral 
i  land  of  the  judgment-detitor.  The 
.  bas  brought  this  suit  to  establish 
p  to  ihe  land. 

been  found  by  the  Courts  below 
land  was  not  the  lakheraj  of 
Dobay,  but  formed  a  pottion  of 
rty  belonging  to  the  plaintiff. 
1  includes  two  plots  of  land,  but 
.  now    to   deal   only    with    the    lir^t 


insiff  held  that,  as  Seetaram  Dobay 
rup.iiion  of  this  land  by  living 
!  for  a  period  of  something  like  40 
I  plaioiifl  Wis  not  entitled  to  eject 
^tuser,  nm  could  only  take  rent  from 
s  Subordinate  Judge  reversed  inai 
^'Of  the  Monnsiff,  and  held  that  the 
'  was  entitled  to  take  possession  of 
\  Itself, 

l^ljiiestion  which  we  have  to  consider 
""ler  ihe  judgment  of  the  Moonsift  or 
nent  of  the  Subordinate  Judge  on 
t  is  ihc  correct  one.  It  appears  to 
Ills  question  turns  upon  the  consider- 
Jier*  f^cetarani  Dobay  himself 
)  be  dispossessed  at  ihe  will  of 
f;aiid  if  not,  whether  his  iJ^^ht 
_(lie  land  with  the  buildings  was 
t  which  had  become  transferable. 
i  been  ciied  by  the  appellant  to  be 
i;  Weeklv  Reporter,  pagt;  49'', 
I  the  lite  Chief  Justice,  Sir  Barnes 
Kk.  baa  e>:presscd  an  opinion  wliich 
I  to  us  to  bear  directly  upon  this  case, 
Bjrt:  "Independently  of  this,  speakin^^ 
telf.  I  should  say  that,  if  one  man 
nure  to  another  for  the  purpusc 
n  the  land,  that  tenure,  in  the 
\  any  eiidencc  to  the  contrary, 
.XV, 


"would  be  assignable.  I  know  of  no  law 
"  which  prohibits  a  man  who  gets  land  for 
"the  purpose  of  building,  from  assigning 
"  his  interest  in  it  to  another." 

It  is  said  by  the  rc=ipondent  that  this  is 
not  a  case  in  which  the  plaintiR  created  a 
tenure  in  favor  of  Seetaram  in  order  that 
he  might  live  upon  the  land,  but  that 
he  merely  gave  him  permission  to  occu< 
py  a  certain  space  within  the  bassabarett 
i.  (.,  within  the  compound  of  his  own 
house.  No  doubt,  it  is  found  by  the 
Moonsiff  that  the  bouse  erected  by  See- 
taram immediately  adjoms  the  house  of  the 
plaintiff.  But  it  does  not  follow  that  the 
land  upon  which  it  stands  is  a  part-of  what 
may  be  called  the  compound  of  the  plaintiff's 
house.  Although  the  land  in  suit  may  be 
adjoining  thaC  occupied  by  plaintiff,  the  oc- 
cupation of  it  by  Seetaram  or  any  one  else 
need 'not  necessarily  interfere  with  the  occu- 
pation by  the  plaintiff  of  his  own  house  and 
of  the  land  attached  to  it.  There  is  nothing 
to  show  that  it  does  so. 

It  is  said  that  the  plaintiff  allowed  other 
persons  to  buitd  in  the  same  way  in  which 
he  allowed  Seetaram  to  do  so,  and  that,  when 
they  vacated  their  houses,  he  again  took 
possession  of  the  land.  Some  evidence  to 
this  fact  has  been  read.  But  there  is  no 
evidence  put  forward  to  show  that  in  any 
one  instance  the  holder  of  any  such  land 
has  attempted  to  assign  his  right  to  orhcr:!, 
and  has  been  interfered  with  by  the  plaintiff, 
and  failed  in  carrying  out  such  assignment; 
nor  do  we  linow  under  what  circumstances 
the  houses  were  vacated.  The  Subordinate 
Judge  has  not  found,  and  apparently  there 
is  nothi  ng  to  show,  that  tlie  permissronvt 
granted  by  plaintiff  to  Seetaram  was  given)] 
with  any  reservation  of  right  to.  oust  htm  at  T 
will,  or  was  limited  to  him  individually;/ 
and  therefore  we  thjnk  that  it  must  be  taken 
10  have  been  a  permission  to  build  and  occu- 
py ii.*,the  ordinajy_^way ;  and  that  this  occu- 
pation"Tiaviog  commued  for  a  very  long 
period  of  time,  it  is  impo.'isible  to  suppose 
that  the  pUimiff  had  any  power  to  turn 
Seetaram  out  at  a  moment's  notice,  or  that 
Seetaram  had  not  powGr_,to  transfer  his  right 
JJ  any  r){hyr  jtartv.      ''""  ^"^"' 

The  appeal  accordingly  is  decreed,  the 
decision  of  the  Subnrdinate  Judge  is  reversed, 
and  that  of  the  Moonsiff  is  restored  and 
affirmed. 


The  appellant  will  ha^e  his  costs  ii 
Court  and  the  Lgwer  Appellate  Court. 
45-ft 


this 
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Jackson^  J , — I  quite  agree  with  Mr.  Jus- 
lice  Ainslie.  No  doubt,  it  is  very  difficult 
to  define  the  rights  of  parties  in  cases  of 
this  sort,  where  there  is  no  written  docu- 
ment but  a  mere  permission  to  occupy,  and 
where  occupation  has  been  unaccompanied 
by  any  payment  of  rent.  Every  thing  must 
depend  upon  the  circumstances  of  the  case. 
No  doubt,  allowing  a  servant  to  occupy  a 
portion  of  the  dwelling  house  by  erecting  a 
temporary  building  thereon  would  confer 
upon  him  no  tenant  right  \yhatP^;;^r :  pro- 
bably even  allowing  a  relation  to  build  any 
temporary  building  within  a  portion  of'lhe 
premises  would  confer  upon  him  no  tenant 
right  whatever.  But  the  present  case  ap- 
pears to  me  quite  distinct  from  all  such  cases. 
It  is  not  the  case,  as  I  understand  it,  of  a  per- 
son being  merely  allowed  to  occupy  a  piece 
of  land  in  the  defendant's  compound.  It  was 
not  given  to  him  for  any  temporary  purpose  ; 
he  has  been  in  possession  about  40  years ; 
ha  ii^c  K^^jii  ^ipQp  jt  •  he  has  planted  trees 

upon  it;  and  in  fact  he. has  exercised  all  the 
usual  rights  of  an  occupier  upon  the  land. 
It  seems  to  me,  therefore,  that  his  holding 
is  not  a  temporary  holding.  I  think  it  was 
rightly  put  in  this  case  that,  if  the  plaintifif 
could  not  have  turned  out  Seelaram  Dobay, 
he  cannot  turn  out  the  present  defendant. 
But  I  am  by  no  means  satisfied  that,  under 
the  circumstances,  the  plaintiff  could  have 
ejected  Seetaram  Dobay.  I  think  the  first 
Court  was  quite  right  in  saying  that  the 
plaintiff's  proper  course  ^was  to  sue  for  rent. 
I  would,  therefore,  set  aside  the  Appellate 
Court's  decision,  and  restore  that  of  the 
first  Court. 

The  respondent  will  pay  the  costs  of  this 
and  the  Lower  Appellate  Court. 


The  1 6th  March  1871. 

Present  : 

The  Hon'ble  E.Jackson  and  W.  Ainslie, 

Judges. 

Finding^— Possession. 

Case  No.  2008  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tipperah^ 
dated  tfie  20th  June  rSyOy  reversing  a 
decision  of  the  Moonsiff  of  that  District^ 
dated  the  uth  March  iSOij. 


Shaikh  Ashruf  and  others  (Plaintiffs), 

Appellants^ 

versus 

Mahomed  Hossein  and  others  (Defendants), 

Kespondents. 

Baboos  Kalee  Mohun  Doss  ^i\d' Bhoivanfe 
Churn  Dull  for  Appellants. 

Baboos  Nuleet  Chunder  Sein  and  Okhil 
Chunder  Sein  for  Respondents. 

In  a  suit  to  recover  the  value  of  trees  grown  on  dis- 
puted jungflc  land,  which  one  party  had  cut  down,  but 
the  other  had  carried  away,  plaintiffs  obtained  a  decree 
on  the  g^round  that,  as  they  had  cut  the  trees,  they  were 
entitled  to  their  value  untif  a  final  decision  was  passed 
in  the  Civil  Court  with  regard  to  the  trial  to  the  land. 

Held  that  that  was  not  a  finding  that  the  successful 
party  was  in  possession. 

Jacksouy  J.—\Wk  think  that  this  case 
must  be  remanded  to  the  Subordinate  Judge 
of  Tipperah  with  directions  to  him  that  he 
will  re-consider  the  case,  and  pass  a  fresh 
decision  upon  it.  The  plaintiflFs  preferred 
this  suit  to  recover  possession  of  a  small 
portion  of  jungle  land  which  the  plaintiffs 
alleged  belonged  to  their  talook,  and  which 
was  situated  on  the  boundary  of  their 
talook  and  of  that  of  the  defendants.  It 
appears  that  there  was  a  former  litigation 
regarding  some  trees  which  stood  upon  this 
land,  and  which  the  defendant  cut  down, 
but  the  plaintiffs  removeo  ihem.  The  de- 
fendant thereupon  brought  a  suit  for  the 
value  of  those  trees,  and  obtained  a  decree. 
The  plaintiffs,  therefore,  now  bring  the 
present  suit,  alleging  that  the  result  of  those 
proceedings  was  to  dispossess  them  from  the 
land  upon  which  those  trees  stood,  and  ihey 
accordingly  sue  to  recover  possession. 

The  defendant,  on  the  other  hand,  denies 
the  plaintiff's  title,  pleads  limitation,  and 
alleges  that  the  land  is  situated  within  his 
talook. 

The  first  Court,  in  deciding  the  question 
of  limitation,  pointed  out  that  *'  the  defend- 
"ant  had  admitted  in  his  deposition  that 
'*  he  never,  on  any  other  occasion,  cu  he 
**  trees  of  the  disputed  land,  or  sold  the  s  ae. 
''  The  land  in  dispute  is  occupied  by  ju  le. 
"  In  his  deposition  the  defendant  could  lot 
'*  state  any  other  act  indicating  his  ow  er- 
"ship."  The  first  Court  upon  this  jid 
that  the  plea  of  limitation  raised  by  he 
;  defendant  was  futile,  and  that  the  caus  ot 
action  must  be  held  to  have  arisen  i  ►ni 
the  time  when  the  defendant  sold  the     les 
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\m  Charn.  and    the   latter   cut  them  <  The  Moonsiff  did  not,  as  the  Subordinate 

Judge  says,  on  that  occasion  (ind  that  the 

I  defendants  were  in  possession  of  the  land  ; 

:  but  as  the  defendants  cut  the  trees,  conse- 
quently they  were  held  entitled  to  the  value 

\  of  them  until  the  final  decision  with  regard 

I  to  the  title  was  passed  in  the  Civil  Court. 
That  was  no  finding  whatever  that  the 
defendants  were  in  possession. 


first  Court  also  went  on  to  try  the 
of  title,  and    came  to  an  opinion 
)r  of  the  plaintifif. 

defendant  appealed  to  the  Subordi- 
Judge.  The  Subordinate  Judge,  in 
the  facts  of  the  case,  nowhere 
the  decision  to  which  the  Moon- 
arrived,  either  on  the  point  of  limi- 
or  upon  the  merits.  He  treats  the 
^almost  as  if  it  was  an  original  suir 
id  in  his  Court,  instead  of  an  appeal 
it  decision  of  another  Court.  He  puts 
the  issues  in  the  "case,  not  the  points 
[which  the  appeal  was  preferred  to  him. 
not  decide  whether  this  land  was 
•land,  as  the  first  Court  had  held  it,  and 

the  plaintiff's  cause  of  action  arose  at  ; 
le  the  first  Court  had  held  it  to  have  ! 

Bat  he  goes  at  once  to  the  plaintiff's 

'e,and  he  rejects  in  the  first  place  four-  , 

witnesses,  evidently  upon  no  other 

than  that  the  witnesses  came   from 

It  villages.     Why  witnesses'  evidence  ' 

be  rejected  because  they  came  from 

rt  villages,  it   is  very  difficult  to  un- 

id.    It  is  very   possible  that  the  in- 

its  of  an   adfoining   village   may  be 

give  evidence  as  to  what  was  the 

^ry,  and  more  especially  whether  the 

"or  the  defendant  had  been  in   the 

making  use  of  the  trees  growing 

)e  land ;  and  the  witnesses,  in  fact, 

re  evidence.     It  is  for  the  Appellate 

consider  that  evidence,  and  to  give 

lion  upon  it. 

e\idence  of  the  witness  Kalla  Ga- 

rcjected   by  the  Subordinate  Judge, 
the  fact  that  he  measured  the  land 

part  of  the  plaintiff  does  not  prove 
land  belonged  to  the  plaintiff.     It 

possible  that  that  is  not  finat  evi- 

opoH  ihe  point,  but  it  is  some  evi- 
\^  an  act  of  ownership  upon  the  land ;  < 

J*  is  the  fact   that  Kalla  Gazee  went . 

part  of  the  plaintiff  to  measure  the 
^t  fact  should  be  taken  into  consi-  ! 
w,  more  especially  when  the  defend- 
iraself  states    that    he    exercised    no 
of  ownership  upon  this  land  until  he 

'  trees. 

Subordinate  Judge  is  equally  wrong 
«e  alludes  to  the  former  decision 
^w  passed  by  the  ^Nloonsiff  regard- 
*ciutingand  carrying  away  the  trees. 


The  whole  case  seems  to  have  been  tried  in 
a  very  summary  manner  by  the  Subordinate 
Judge.  We  think  the  case  must  fi:o  back 
to  him,  in  order  that  he  may  fully  consider 
the  evidence  of  the  witnesses  who  came 
from  different  villages,  as  well  as  the  ether 
evidence  produced  by  the  plaintiff  and  that 
produced  by  the  defendant,  that  he  may 
finally  determine  when  the  cause  of  action 
arose,  and  re-decide  the  question  both  on  the 
point  of  limitation  and  also  on  the  merits. 

Costs  to  follow  the  result. 


The  17th  March  1871. 

Present  : 

The  llon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

fudges. 

Jurisdiction— Mortgas:ed  land — Section  5, 
Act  VIII.,  1859. 

In  the  Matter  of 

Ram  Lall  Mookerjee  (Plaintiff),  Petitioner^ 

• 

versus 

Chittro'Coomaree  and  another  (Defendants), 

Opposite  Party. 

Baboo  Umhika  Churn  Banerjee  for 
Petitioner. 

No  one  for  Opposite  Party. 

A  suit  to  have  certain  lands  declared  liable  for  the 
satisfaction  of  an  instalment-bond  is  substantially  a 
suit  for  an  interest  in  land,  and  as  such  coji^nizable  by 
the  Courts  within  whose,  jurisdiction  the  property  is 
situated,  even  though  the  cause  of  action  has  not  arisen 
there,  and  the  defendants  reside  elsewhere. 

Kemp,  J, — In  this  case  the  plaintiff.  Ram 
Lall  Mookerjee,  sued  the  defendant  for  a 
sum  of  Rupees  8,435  ^^®  under  a  kistbundee. 
the  main  object  of  the  suit  being  to  have  it 
declared  that  certain  properties  which  were 
mortgaged  in  satisfaction  of  the  instalment- 
bond  were  liable  for  that  sum.  In  the 
plaint,  the  plaintiff  states  distincily*that  the 
defendants  do  not  reside  within  the  jurisdic- 
tion of  the  Beerbhoom  Court,  and  that  the 
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cause  of  action,  that  is  to  say,  the  borrow- 
ing of  the  money,  arose  in  another  district ; 
but  the  plaint  states  that,  as  the  major  por- 
tion of  the  mortgaged  premises  is  situated 
in  the  Beerbhoom  district,  the  case  is  cog- 
nizable by  the  Beerbhoom  Court. 

The  Subordinate  Judge  of  Beerbhoom, 
without  giving  any  reasons  wkiy  the  suit 
should  not  be  cognizable  by  his  Court,  inas- 
much as  the  major  portion  of  the  mortgaged 
premises  is  situated  within  the  jurisdiction 
of  his  Court,  passes  an  order  to  the  effect 
that,  because  the  defendants  do  not  reside 
within  the  limits  of  his  jurisdiction,  and  the 
cause  of  action  has  not  arisen  within  such 
limits,  the  plaint  must  be  rejected  and  re- 
turned to  the  plaintiff ;  and  the  plaintiff  now 
asks  the  Court  to  interfere  and  to  direct  the 
Subordinate  Judge  to  receive  the  plaint. 

Uider  Section  5,  suits  for  land  or  other 
immoveable  property  are  cognizable  by  the 
Court  within  whose  jurisdiction  the  lands 
or  property  may  be  situated.  Now,  it  ap- 
pears to  us  that  this  is  substantially  a  suit 
for  an  interest  in  land,  as  it  is  a  suit  to  have 
certain  lands  declared  liable  for  the  satisfac> 
tion  of  the  kistbundee  executed  by  the  de- 
fendants in  favor  of  the  plaintiff.  We,  there- 
fore, think  that  the  Subordinate  Judge  should 
have  proceeded  to  entertain  this  plaint ;  and 
we  accordingly  return  it  to  him  with  direc- 
tions to  receive  it  on  his  file,  if  endorsed  on 
a  proper  stamp,  and  if  there  are  no  other 
objections  to  its  admission. 


The  17th  March  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

Ejectment^Pleas— Right  of  suit— Section  15, 

Act  XIV.,  1859. 

Case  No.  1732  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Additional  Judge  of  Backer  gunge, 
dated  the  ist  June  iS'^o,  reversing  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  26th  July  /S6g, 

Kumul  Dutt  and  others  (some  of  the  Defend- 
ants), Appellants, 

versus 

Mohun  Malia  and  others  (Plaintiffs), 
Respondents, 


Bahoo  Hajendro  NcUh  Bose  for  Appell 
•   No  one  for  Respondents. 

In  a  suit  to  recover  possej^slon  of  pnopcrty 
which  plaintiffs  have  been  ousted  by  defendai ' 
have   no  title  at  all,   the   latter  cannot  set 
claim   of  a  third  party  so  as  to  defeat  that 
plaintiffs,  whose  right,   moreover,  is  not  in  a 
affected  by  the  fact  of  the  suit  not  having  bees  I 
within    the    time   limited   by   Section    i>,  Art, 
of  1859. 

Norman,  C,  J, — It  appears  that 
has  been  quite  enough  proved  in  tlnij 
to  entitle  the  plaintiff  to  a  decree. 

One  Doya  Ram,  the  holder  of  a 
tenure,  died  leaving  certain  persons^ 
were  his  heirs.  Aftjr  his  death,  the 
iffs  were  in  possession  of  the  tenure, 
ing  as  heirs  of  Doya  Ram,  rightly  or 
ly  it  does  not  very  clearly  appear, 
they  were  put  out  by  the  defendants, 
have  failed  to  prove  that  they  had  anf  j 
at  all.  The  result  is  that  the  plaii 
title  is  preferable  to  that  of  the  defer 
and  that  the  defendants  cannot  set  up 
somebody  else  other  than  the  persons 
they  ousted  have  or  may  have  somej 
so  as  to  defeat  the  claim  of  the  plair ' 
be  restored  to  possession  as  against 
The  fact  that  the  suit  was  not  bi 
within  the  time  limited*  by  Section  I5r] 
XIV.  of  1859,  docs  not  in  any  way 
the  plaintiff's  right  to  a  decree  for 
sion.  In  the  present  suit,  if  the  defc 
could  have  shown  a  title,  they 
have  been  at  liberty  to  do  so.  In 
brought  within  the  lime  limited  by 
15,  they  could  not  have  set  up  sod 
if  they  had  wrongfully  ejected  the  plat 

The  appeal  is  dismissed. 


The  17th  March  1871. 
Present :   , 

The  Hon'ble  F.  B,  Kemp  and  F. 
Glover,  Judges. 

Stamp— Review. 
Shahazada  Fukeerooddeen  Ahmed. 
Petitioner. 
Bahoo  Dchendro  Narain  Bose  for  Petiti( 

Where  an  applicant  for  review  is  not  '^J'^^^'^ 
time  of  his  application  that  his  petition  i«  ws^ 
stamped,  he  cannot,  at  the  time  of  hcanri?i '« 
permission  to  make  up  the  proper  valuation. 

Kemp.  7.— The  application  in  ^^^ 
was  within  time,  and  the  petitioner  wis 
required  by  the  Court  to  furnish  »« 
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stamp  requisite  to  make  up  the  pro" 

valaation  until  the  case  come  on   for 

ing.    At  that  time  the  peiitioner  offer- 

fnmish  the  additional  stamp,  aiid  the 

refused  to  permit  him  to  do  so.    If 

^itioner  had. been  informed  that  his 

Uion  was  on  a  wrong  stamp  at  the 

the  application  was  made,  he  would 

had  time  either  to  file  a  petition  on  the 

sump,  or  there  and  then  to  make 

tk  difference.     No  opportunity  having 

given  to  him  to  do  so,  and  the  Court 

mng  required  him  to  make  good  the 

at  ihe  proper  time,  we  think  that  this 

case  in  which  we   ought  to  direct  the 

Court  to  receive  from  the  petitioner 

proper  amount  of  stamp,  and  to  permit 

to  apply  for  a  review  of   the  former 

lent. 


Judge  has  found  that  there  was  no  fraud  in 
conducting  the  sale  in  this  case,  and  there 
does  not  appear  to  us  to  be  the  slightest 
ground  for  imputing  any  fraud.  Even  if 
there  was  any  irregularity  in  not  specifying 
as  clearly  as  the  parties  should  have  speci- 
fied what  was  the  amount  of  the  arrears  and 
costs  for  which  the  sale  took  place,  or  in  the 
mode  in  which  the  notice  of  sale  was  pub- 
lished, it  is  provided  by  the  104th  Section 
of  Act  X.  of  1859  that  such  irregularity 
does  not  vitiate  the  sale.  It  would  be  very 
unfortunate  if  it  were  otherwise.  As  far  as 
we  can  see,  the  special  appellant  has  not  sus- 
tained any  injury  by  the  supposed  irregu- 
larity in  the  present  case. 

The  appeal  is  dismissed  with  costs. 


The  17th  March  1871. 
Present : 


The  18th  March  1871. 
Present  : 


Hon'ble   J.    P.    Norman,    Officiating  ,      q^e  Hon-ble  G.  Loch  and  W.  Ainslie, 
uf  Justicey  and  the  Hon  ble  G.  Loch,  '  Jud^'es, 

>  *  • 

Section  14,  Act  IIL,  x8f7— Damages— Right  of 

action. 


lity— Section  Z04,  Act  X.,  1859. 

Case  No.  1736  of  1870. 

ial  Appeal  from  a  decision  passed   by 
Judge    of   Backergunge,    dated    the 
May  18'jOj  affirming  a  decision  of 
^  Uoonsiff  of  La^vkateCy  dated  the  gth 
huary  iSjo. 

Mahomed  Ayenooddeen  (Plaintiff), 
Appellant, 

versus 

'c  Doss  cKundo  and  another  (Defend- 
ants), Respondents, 

w  Bhugobutty  Churn  Ghose  and  Go- 
|*«^  Chunder  tianerjee  for  Appellant. 

*W  Kalee  Mohun  Doss  and  Romesh 
Chunder  Mitter  for  Respondents. 

o(  clearness  in  the  specification  of  the  a  i  rears 
*  for  which  a  sale  takes  place,  or  in  the  mode 
'the  notice  is  published,  is  not  an  irregularity 
'  a  sale  if  fraud  is  absent. 

^'^w,  C.  7.— We  see  no  ground  for 
fJJDg  with  the  judgment  of  the  Lower 
*»te  Court.    It  is  quite  plain  that  the 


In  the  Matter  of 

Xomaz  Mollah,  Petitioner, 

« 

venus 

Lall  Mohun  Tagadgeer  and  others,  Opposite 

Party. 

Baboo  Khettiirnath  Bose  for  Petitioner. 
No  one  for  Opposite  Party. 

Where  a  person  whose  cattle  have  been  illegally  dis- 
trained fails  to  take  advantage  of  the  remedy  provided 
by  Section  14,  Act  III.  of  i»57,  he  is  not  thereby  pro- 
hibited from  bringing  an  action  for  damages  in  a  Civil 
Court. 

•  l.och,  J. — We  think  that  the  view  taken 
by  the  Judge  of  the  Small  Cause  Court  that 
a  suit  for  damages  will  not  lie  in  a  case  of 
this  kind  is  not  correct. 

It  is  true  that  Section  14  of  Act  III.  of 
1857  gives  a  summary  remedy  to  persons 
whose  cattle  have  been  illegally  distrained  ; 
but  it  does  not  prohibit  a  person,  who  is 
unable    from     any    circumstance    to     take 
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advantage  of  that  remedy,  from  bringing  an 
action  for  damages  in  a  Civil  Court.  Under 
Section  14,  a  person  may  complain  against 
a  seizure  within  10  days  before  a  Magistrate, 
but  many  thmgs  may  happen  to  prevent  a 
person  from  complaining  within  that  time ; 
and  if  he  fails  to  do  so,  we  do  not  think 
that  the  law  intended  that  he  should  be 
deprived  of  all  remedy  for  the  illegal  act 
of  the  person  carrying  off  his  caille. 

In  the  present  case  the  cattle  were  im- 
pounded ;  the  plaintiff  paid  the  usual  fine 
for  their  release  under  the  6ih  Section  :  he 
did  not  apply  to  the  Magistrate  under.  Sec- 
tion 14,  but  brought  an  action  for  damages 
in  the  Civil  Court  against  the  defendant. 

We  think  that  such  a  suit  will  lie  in  the 
Civil  Court ;  and  we,  therefore,  set  aside  the 
order  of  the  Judge  of  the  Small  Cause 
Court,  and  direct  him  to  take  up  the  case, 
and  dispose  of  it  in  the  usual  way. 


The  20lh  March  1871 


Present  : 


The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  E.  Jack- 
son, Judge, 

Admission—Clause  3,  Section  66,  Act  XX.  of 

1866 — Evidence. 

Reference  to  the  High  Court  by  the  Officiat- 
ing Judge  of  Backergunge,  dated  the 
8th  December  18 Jo. 

Mahomed  Ilaneef  Meajee  and  others 
(Defendants),  Appellants, 

versus 

Mozhur  Ali  (Plaintiff),  Respondent. 

No  one  for  Appellants. 

Baboo  Woomesh  Chunder  Banerjee  for 

Respondent. 

An  admission  before  a  Rcgistiar  of  the  receipt  of 
purchase-money  attested  by  his  endorsement,  as  rcq air- 
ed by  Clause  3,  Section  66,  Act  XX.  of  1866,  thouoh 
evidence  of  the  stronjjrest  and  most  reliable  dcscripticrn, 
ought  not  \Q  be  treated  as  conclusive.  In  the  fare  of 
such  admission,  however,  the  party  seeking  to  get  out 
of  Its  effect  must  make  out  his  case  by  very  clear  evi- 
dence, 


C^j^.— Plaintiff  sold  his  share 
ryotee  jote  to  the  defendants  for  Rs.  t(A^ 
executed  a  deed  of  sale  on  the  isih  Fi 
1276.  The  document  recites  that  the 
sideralion-money  "  passed  from  hi 
hand,"  and  it  ,\vas  attested  by  fiw 
nesses.  It  was  registered  before  ibe 
siff  of  Dowlulkhan  (temporarily  in 
of  the  Sub- Registrar's  Office)  on  ^ 
February  1870,  and  the  Registering 
endorsed  upon  the  document,  as  reqoil 
Act  XX.,  1866,  Section  66,  Clause 
*•  the  executant  (plaintiff)  admitted 
''  of  consideration  as  stated  in  the  dt 

Plaintiff  now  asserts  that  he  did 
ceive  the  consideration,  and  sues  to 
•Iths   of    it,   having  unnecessarily.  I 

relinquished  ^Uh  of  the  claim  on  a( 
the   minority   of    one  of  the  vendees, 
could,   nothing  else  withstanding,  hai 
covered    the    whole    sum    from  the 
vendees. 

Two    persons    have    been    exaraii 
plaintiH  out  of  the  five  attesting  win 
to  the  deed.     They  both  state  that  for 
sake  10  rupees  passed  between  the 
and  Haneeff  INIahomed,  one  of  theve 
but  that  the  plaintiff  actually  received 
session'pf  no*part  of  the  consideratioo^ 
though  he  admitted  that  he  had.     Flail 
other  witnesses  similarly  stated  that 
milted  to  them  receipt  of  the  considt 
money,  but  that  they  were  aware  ihali 
not  been  paid.     Plaintiff's  own  vc/ ' 
that  he  was  at  the  time  an  inmate  of 
Mahomed's  house,  and  allowed  him  \^\ 
the  purchase-money,  instead  of  paying 
him  (plaintiff). 

The  remaining  three  witnesses  to  the' 
have  been  examined  by  the  defendant,^ 
their  evidence  does  not  establish  the/ 
ment  of  the  consideration-money  to  ph 
The  first  states  that  Rs.   180  passed 
hand    to  hand,  but  that  piainlil!  «*« 
paid  Rs.  50  at  the  time.     The  second' 
that  Rs.   100  was  paid  at  the  time: 
third  that  Rs.  60  was  paid  at  the  lime. 

As  a  matter  of  fact,  I  find  in  concur 
with  the  :\Ioonsiff  that  the  plaintiff  did  n( 
ccive  any  portion  of  the  considera(ion-fl^ 
But  I  am  of  opinion  that  he  is  not  cnui 
come  into  Court,  and  that  bis  case  ' 
not   have   been   entertained.     I  know 
evidence  is  admissible  to  prove  that  » 
was  not  actually  received,  alihoagh  /t 
be    stated    in    the     written   instrume»l 
sale  that  it  has  been  received:  bntla^ 
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that,  when  a  person  has  orally  admitted 
it  of  the  money,  as  stated  in  the  deed 
the  Registrar,  and  thus  made  a  state- 
which,  if  not  true,  renders  him  liable 
en  years'  imprisonment  under  Sec- 
l  of  the  Registration  Act,  evidence  is 
able  from  the  person  who  made  the 

t,  or  on  his  behalf,  to  prove  that  it 

true.     I  am,  therefore,  of  opinion 

plainiif!  is  bound  by  the  admission 
beiore   the    registering    officer,   and 

*  under  his  hand  as  required  by  law  ; 

his  claim  should,  therefore,  be  dis- 

[,  aod  this  appeal  decreed  with  costs ; 

the  point  is  one  of   importance   as 

Biag  the  effect  of  an  admission  before 

^gislrar,    I   solicit    the   favor   of    an 

from  the  High  Court  under  Sec- 
r8.  Act  XXIIL,  1861.    The  appeal  is 

with  costs  contingent  upon  such 
Reference  is  made  at  the  instance 
atiff's)  respondent's  pleader. 

b  judgment  of  the   High    Court  zcas 
delivered  as  folloivs  by — 

Wff,  C.  7.— We  think  that  the  ad- ,' 
to  of  the  receipt  of  the  purchase-money  • 
Hhe  Registrar  ought  twt  to  be  treated  ; 
\mve.    The  certificate  is  primd-facie  ' 
:c  of   the    facts    therein  mentioned  j 
Section  68,  and  amongst  other  things  ' 
fact  of  payment  of  the  consideration- 
if  it  contains  a  mention  that  such 
It  has  been  admitted  in  the  presence 
Registrar.     But  it  might   be   shown 
A  admission  had  been  procured  by 
misrepresentation ;  that  it  was  part 
iwrangement  that  the  money  taken  as 
should  remain  for  a  time  in  the 
of  the  purchasers  at  interest,   or  be 
by  them  in  a  particular  way. 


The  20th  March  1871. 

Present  : 

The  Uonble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  E.  Jackson, 
Judge, 

New  trial— Notice— Section  21,  Act  XI.  of  i86s 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Sealdah,  dated 
the  8th  November  i8jo, 

rx»uisa  Vaughan,  Petitioner, 


7'ersus 

Lall  Chand  Ghose  and  others,  Opposite 

Party. 

I 
I 

Baboo  Tarucknath  Sein  for  Petitioner. 
No  one  for  Opposite  Party. 

A  judjrment-dcbtur  in  a  Small  Cause  Court,  on  the  day 
(2Sth  July)  of  her  arrest  in  execution  of  an  cx-pnrte 
decree,  deposited  the  amount  claimed,  and  gave  notice 
under  Section  21,  Act  XI.  of  1SG5,  that  on  the  next  day 
of  the  sitting  of  the  Court  she  would  file  her  grounds  for 
a  new  trial.  The  Court  next  sat  on  the  ist  August,  and 
she  filed  her  application  on*thc  2nd. 

Held  that  the  Judge  of  the  Small  Cause  Court  was 
right  in  proceeding  to  hear  the  application,  instead  of 
going  through  the  formality  of  telling  her  to  first  give 
notice  and  apply  again. 


^  the  fact  of  a  formal  admission  of 
Jtmade  before  the  Registrar,  which, 
jJy  speaking,  is  evidence  of  the  strong- 
most  reliable  description,  a  party 
^%  to  get  out  of  the  effect  of  the  ad- 
should  make  out  his  case  by  very 
evidence  indeed. 

^ould  venture   to   suggest   that   the 

in  this  reference  seems  to  treat  the 

payment  too  much  as  if  it  were  a 

to  he  proved  by  the  defendant,  rather 

"i  non-payment  is  a  matter  only  to 

lished  by  the  clearest  proof  by  one 

^eks  to  avoid   the  fact  of  a  solemn 

'*on  deliberately  made  by  him. 


Gw.— In  suit  No.  2326  of  1867,  Lall 
Chand  Ghose  and  Shama  Churn  Ghose 
sued  Mrs.  S.  V.  Brown  for  105  rupees 
6  annas  9  pie  on  account  of  goods  sold  and 
delivered,  and  on  5th  February  1868  obtain- 
ed a  verdict  against  the  defendant.  Sub- 
sequently, in  execution  against  the  said 
S.  V.  Brown,  the  petitioner,  being  arrested 
on  28th  July  1870,  deposited  the  amount  for 
which  execution  was  levied,  and  on  that 
date  gave  notice  to  the  Court  under  Sec- 
tion 21,  Aft  XL  of  1865  *' that  on  the 
"  next  day  of  the  silting  of  the  Court  she 
"  would  file  her  grounds  of  new  trial.'* 
This  notice  was  indispensable  in  reference 
!  to  the  High  Court's  Ruling  of  5th  June 
1869,  12  Weekly  Reporter,  Civil  Rulings, 
page  17.     On  the  2nd  of  August  the  peli- 
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The  Court  held  its 
sittings  at  Howrah  on 
29th  and  30th  of  July 
—the  3»5t  was  a  Sun- 
day. 


*  /.  t'.,  the  surname 
and  the  initials  or  con- 
traction used  for  the 
Christian  name. 


tioner.  filed  an  application  for  a  new  trial, 
setting  forth  the  grounds  on  which  she  de- 
sired one. 

It  is  contended  on  the  opposite  side  that 
the  petitioner  is  out  of  time,  inasmuch  as  the 

next  sitting  of  the 
Court  at  Scaldah  was 
on  the  1st  of  August, 
and  the  application  for 
a  new  trial  was  filed 
on  the  2nd  idem.  If 
the  petitioner  be  considered  a  party  to  the 
suit,  the  contention  is  valid,  as  under  the 
High  Court's  Ruling  of  8th  June  1870  the 
application  for  a  new  trial  must  in  all  cases 
be  made  at  the  next  sijiting  of  the  Court. 

Such,   however,  is   not 
the  case.  If  the  names*^ 
used  were  idem  sonans 
with  the  true  ones,  the 
misnomer  would   have 
been  immaterial,   as   it   is  the  duty   of  the 
party  sued  by  a  wrong  name  not  to  allow 
judgment  to  go  against  him  without  attempt- 
ing to  rectify  the  mistake ;  but  in  the  pre- 
sent case  the  misdescription  is  material  in 
reference  to  Section  a6  of  the  Code  of  Civil 
Procedure — there  being  a  substantial  differ- 
ence between  the  names  S.  V.  Brown  and 
Vaughan,  and  it  is  not  alleged  that  ihe  name, 
and  description  were  not  within  the  know- 
ledge of  the  party  pleading.     The  descrip- 
tive error  is  not  only  in  the  Christian  name, 
but  also    in   the  surname.     The   Christian 
name  ought  always  xa  be  perfect,  and  the 
English  Law  is  not  so  precise  as  to  sur- 
names as  it  is  of  Christian  names,  and  in 
the  absence  of  the  body  the  identity  could 
not  be  known.     The  Court,  therefore,  holds 
that  Louisa  Vaughan  was  not  legally  bound 
to  answer  to  a  summons  issued  in  the  name 
of  S.  V.  Brown.     A  name  was  invented  to 
make  a  distinction  between  person  and  per- 
son, and  the  petitioner  was  not  so  described 
so  as  to  fix  the  identity  of  both  names  in 
one  person.    It  is   not  contended  that  the 
petitioner's  name  by  reputation  was  S.   V. 
Brown,  or  that  she  in  fraud  had  transactions 
under  a  feigned  name.     On  the  contrary,  the 
decree-holder    declares    her    name    to    be 
"  Beebee  Ban."     The  Court's  view  of  the 
intent  of  Rule  5  of  the  Rules  of  Practice  of 
Small  Cause  Courts  can  afford  the  decree- 
holder  no  vantage  ground,   ist,  because  the 
petitioner    was.  not    commonly    known   as 
♦  S.  V.  Brown;  2nd,  the 

t  Pncsentia  cor/H»ris    niisnomer  is  ouly  imma- 
tolliterrorem  nominis,    terial   in   the  presence 

of  the  person,  and  must 


be    pleaded    at    the   time  of  trial  bf' 
party   himself    who    is   misnomered. 
the  record   can   be    corrected.    The 
tioner   is   dehors  the  scope  of  the 
and  cannot  be  affected  by  any  rales 
ble  to  parties  within  it,  as  the  first 
of  Section   21,  Ad  XL  of   1865, 
an  ex'parie  decree  against  a  defendj 
the  above  reasons,  the  Court  holds 
petitioner  is  entitled  to  a  hearing, 
the  original  case  should  be  re-opend! 
I  judgment  of  the  Court  in  case  No.  J] 

'  1867  is  hereby  set  aside ;  and  as  thii 

i 

I  involves   a  construction  on  Rule  5 

I 

!  Rules  of  Practice  for  Courts  of  Small 
and  as  there  is  no  precedent  of  tbc 
I  Court  bearing  on   the    subject,  the 
\  order  is  made  contingent  upon  the 

I  of  the  Hon'ble  the  High  Court. 
I        The  judgment  of  Ike  High  Court 
'  delivered  as /hi lows  by— 

I      Norman,  C.  J.— 1  think  it  clear] 
petitioner  ought  to  be   heard, 
allows  30  days  after  process  for 
the  decree  has  been  executed  wilhift 
notice  of  an  intention  to  apply  to  the 
to  set  aside  an  ex-par ie  decree  maybci 
The  petitioner  came  on  the  28ih 
the  day  when  she  was  arrested,  and 
notice  of  an  intention  to  apply  to 
Court  day,  which  turned  out  to  he 
day  following,  the  ist  of  August, 
plication  was,  in  fact,  made  on  the  Ti 
the  2nd.     I  think  the  J udge  was  clear^j 
in  proceeding  to  hear  the  application, 
of  going  through  the   formality  of 
her  to   first  give   notice  and  applf 
Costs  of  this  reference  to  be  costs 
cause  for  the  successful  party, 
yackson,  7.— I  agree. 
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The  6th  March  1871. 

Present : 

[on'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

-holder— Assignee— Section  ao8,  Civil 
Procedure  Code. 

Case  No.  421  of  1870. 

ms  Appeal  from  an  order  pass- 
iy  the    Officiaiing    Judge    of    East 

r,  dated  the  2nd  August  i8*jo^ 
ling  an  order  of  the  Subordinate 
ft  of  that  District,  dated  the  i8th 
tmber  /S6g, 

Puddo  Dull  (Decree-holder), 
Appellant, 

versus 

kb  Chunder  Bose  (Judgment-debtor), 
Respondent. 

Rash  Beharee  Ghose  for  Appellant. 

[C.  Gregory  and  Baboo  Grish  Chunder 
Ghose  for  Respondent. 

to  a  suit  can  enforce  any  decree  he  may 
a  matter  of  riffht ;  but  an  assignee  of  sucn 
can  only  do  so  after  obtaining  the  Court's 
which  depends  entirely  on  the  Court's  dis- 
An  assignee^  therefore,  is  not  in  the  same 
as  the  original  decree-holder,  and  is  not  entitled 
tbc  same  privileges. 

%  J. — The  question  in  this  appeal 
ler  an  order  passed  under  Section 
the  Civii  Procedure  Code  is  appeal- 
decree-holder  assigned  by  sale  his 
to  Sbama  Puddo  Dutt,  and  applied 
the  purchaser's    name   substituted 
own.    The   Subordinate   Judge    re- 
'ftis,  but  allowed  the  purchaser's  name 
*8Sociated  with  his  vendor's  as  joint 
holder. 

usignee  appealed  against  this  order 

Disu-ict    Judge,    who,     under    the 

ty  of  Megh  Narain  Singh  and  others 

Radha  Pershad    Singh*    (4    Bengal 

^Reports,  p.  200),  decided  that  no  appeal 

Shama  Puddo  Dutt  now  appeals  speci- 

^to  this  Court. 

fe  18,  no  doubt,  a  conflict  of  decisions 
»e  point.  In  Huro  Lall  Doss  versus 
^  Mi,  8  Weekly   Reporter,  p.    197, 

•  13  W.  R.,  p.  224. 
Vol.  XV. 


it  is  laid  down  that  the  words  ''  party  to  a 
suit"  in  Section  11,  Act  XXIII.  of  1861,  in- 
clude assignees,  and  that  a  purchaser  would 
consequently  have  the  right  of  appeal. 

And  much  the  same  principle  was  decided 
in  Bishtoo  Narain  Banerjee  versus  Gunga 
Narain  Biswas,  1 1  Weekly  Reporter,  p.  368. 

But  in  support  of  the  Judge's  opinion, 
there  is  not  only  the  case  he  refers  to,  but 
the  decision  of  the  Full  Bench  in  the  case 
of  Sheikh  Wahid  Ali  versus  Mussamut 
Jamai,  11  Weekly  Reporter,  F.  B.,  p.  1, 
where  it  was  held  that  the  term  "parties 
to  the  suit"  in  Section  11,  Act  XXIII.  of 
1 86 1,  refers  only  to  those  who  are  parties 
in  their  own  right,  and  not  to  those  who  are 
parties  merely  in  their  representative  char- 
acter. 

And  if  the  words  of  the  law  are  to  be  con- 
strued literally,  they  cannot  be  made  to  in- 
clude a  person  who  had  nothing  whatever  to 
do  with  the  suit,  and  only  obtained  an  inter- 
est after  the  decree  had  been  passed.  The 
words  of  the  Act  seem,  moreover,  to  make 
a  great  distinction  between  the  two.  A 
party  to  a  suit  can  enforce  any  decree  he 
may  get  as  a  matter  of  right ;  an  assignee 
of  such  decree  can  only  do  so  after  obtain- 
ing the  Court's  permission — a  permissioh 
which  depends  entirely  on  the  Court's  dis- 
cretion. The  Court  "may  grant  the  ap- 
plication," "if  it  think  proper  "—(Section 
208,  Code  of  Civil  Procedure).  An  assignee, 
therefore,  is  not  in  the  same  position  as  an 
original  decree-holder,  and  may  reasonably 
be  held  not  to  have  the  same  privileges. 

The  judgment  of  the  late  Chief  Justice 
in  the  Full  Bench  case  above  quoted,  and  in 
which  the  majority  of  the  Judges  concurred, 
goes  very  fully  into  the  question  of  "parties 
to  the  suit,"  and  decides  that  "the  Legis- 
"lature  intended  only  parties  in  their  own 
"right,  and  not  parties  in  a  representative 
"character."  The  facts  of  the  case  before 
the  Full  Bench  were,  no  doubt,  different  from 
those  of  the  case  now  under  consideration, 
but  the  reasoning  on  which  the  decision 
was  based  applies  equally  to  both.  I  con- 
ceive, therefore,  that  we  ought  to  follow 
the  decision  of  the  Full  Bench,  notwith- 
sunding  the  contrary,  opinion  expressed  by 
a  Division  Bench  in  Bishtoo  Narain  Baner- 
jee versus  Gunga  Narain  Biswas-«the  result 
being  that  this  appeal  is  dismissed  with 
costs. 

Kempy  7.— I  am  of  the  same  opinion. 
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The  aoth  March  1871. 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chirfjusticey  and  (he  Hon'ble  E.  Jackson, 
Jtidge. 

Bond— Interest 

Rtfertnce  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Hooghly, 
dated  the  ifth  November  iSjo. 

Mirza  Mahomed  Hossein  alias  Mirza  Nowab* 

Plaintiff, 

versus 

Shahazadah  Tuqueerooddeen  Saheb, 
Defendant, 

Moanshee  Mahomed  Fusufiox  Plaintiff. 

No  one  for  Defendant. 

When  the  rate  of  interest  stipulated  for  in  a  bond  is 
exorbitant,  and  there  is  no  exoress  understandinfif  that 
the  interest  is  to  continue  at  the  same  rate  after  the 
^ipiration  of  the  period  fixed  for  re-payment^  a  Court 
seed  not  assume  that  the  parties  are  bound  by  contract 
to  that  rate  after  such  period. 

Case, — ^The  plaintiff  sues  the  defendant 
for  the  recovery  of  Rupees  200,  being  only 
the  principal  amount  on  a  registered  bond, 
dated  ist  July  1868,  and  payable  in  September 
of  the  same  year,  and  lays  no  claim  for  in- 
terest which,  it  is  alleged,  has  been  paid  to 
him  in  full  at  the  rate  of  5  per  cent,  or  Ru- 
pees 10  per  month,  as  •shown  to  have  been 
duly  endorsed  on  the  back  of  the  bond. 

The  defendant  appeared  by  his  pleader, 
admitted  execution  of  the  bond  and  receipt 
of  consideration-money,  but  pleaded  pay- 
ment of  the  whole  amount  of  principal  and 
Interest.  He  says  that  he  paid  to  the 
plaintiff,  from  time  to  time,  a  certain  sum  of 
money  which  aggregated  to  Rupees  250,  and 
which  he  has  every  reason  to  believe  has 
satisfied  the  loan  with  interest  in  full ;  that 
he  is  willing  to  pay  any  balance  which,  by 
calculation,  will  be  found  by  the  Court  to  be 
still  due  by  him ;  and  that  it  is  not  reasonable 
and  just  that  the  whole  amount  paid  by  him 
should  be  liquidated  in  payment  of  interest 
ftlone,  as  it  is  not  binding  on  him  by  any 
covenant  in  the  bond  that,  on  default  of 
payment  of  the  loan  with  interest  at  the  due 
date,  he  will  be  liable  to  pay  interest  at  the 
stipulated  rate  of  5  per  cent,  per  month  up 
to  the  date  of  payment  of  the  debt. 

The  point  for  determination  which  arises 
in  this  case,  therefore,  is-- 


Whether  the  plaintiff  is  entitled  to 
interest  at  the  stipulated  rate  of  5  per 
per   month   for  the  whole  period 
date  of  the  bond  up  to  the  time  of 
of  the  loan,  or  only   12   per  cent, 
should  be  allowed  from  the  due  date 
ment  till  the  date  of  action,  the 
rate  of  interest  in  the  bond  being 
up  to  due  date. 

The  plaintiff  admits  that  he  has 
from  the  defendant  the  sum  of  Ri 
but  argues  that  the  same  has  been 
to  payment  of    interest   at   Rupees 
month  as  stipulated  in  the  bond, 
the  admission  of  the  defendant  to 
the   whole   period    interest   at  that 
implied  from  the  fact  of  the  several 
ments  of  payment  on  the  back  of 
being  for  interest  alone. 

From  a  perusal  of  the  bond  itself, 
pears    that    the    debt    was    recovei ' 
September  1868  with  interest  at  5 
per  mensem,  and  that  there  was  no 
stipulation,  on  default  of  payment,  to 
terest  at  the  prescribed  rate  up  to 
of  liquidation  of  the  whole  debt 
absence  of  such  an  agreement  in  the 
am  of  opinion  that  the  plaintiff  cani 
interest  at  the  stipulated  rate  of  5 
from  the  due  date  up  to  the  date  of 
the   plaintiff   having  been  at  liberty 
mand  payment  at  any  time  after  due 
the  deed,  as  prescribed  in  the  High 
decision  of  the  aist  April  1862,  Si 
Nath  Roy  versus  Banee  Madhub  Mi 
vide  Sutherland's  Small  Cause  Conit 
ences,  page  19. 

As  to  the  endorsements  of  paj 
the  back  of  the  bond,  it  is  admitted 
plaintiff  himself  that  they  were  not 
by  the  handwriting  of  the  defendant: 
the  argument  set  forth  by  the  piair' 
respect  to  the  liability  of  |he  defeni 
pay  interest  at  the  fixed  rate  up  io  '^ 
of  action  is  of  no  weight. 

The  plaintiff's  pleader  urges  furthe 
the  decision  of  the  High  Coart  alh 
above  can  have  no  bearing  upon  a 
of  this  nature,  as  the  ruling  cited  bail 
ence   to   an   action  for  both  principMJ 
interest,  this  case  being  for  principal 
and  that  he  can  show  subsequent 
decisions  of  the  High  Court  in  support  1 
plea  ;  but  he  entirely  failed  to  sabiiw| 
my  inspection  any  such  rulings. 

On  a  calculation  of  the  principal 
terest  at  the  rate  of  5  per  cent,  op  tD 
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of  payment,  and  thereafter  at  12  per 
up  to  the  date  of  action,  and  deducting 
\m  the  several  payments  made  by  the 
It,  it  appears  that  the  sum  of  Rupees 
is  the  amount  still  due  by  the  defend- 
1  would,  therefore,  give  the  plaintiff 
;e  for  Rupees  4-2-0  only  with  costs  in 
Lion,  r/s..  Rupees  z- 1-4,  in  all  Rupees 
I,  contingent  on  the  decision  of  the 
Court. 

hejudgmeni  0/  the  High  Court  was 
dtliv€red  as  follows  by — 

-■aiaw,  C  y, — It  appears  to  us  that  the 
m  of  the  Judge  of  the  Small  Cause 
is  correct.     Where  by  a  bond  a  sum  of 

is  made  payable  on  a  particular  day 
interest  at  a  certain  rate,  no  doubt,  if 

ley  is  not  paid  on  the  day  named,  it 
tneraily  be  taken  that  the  parties  con- 
te  that  the  rate  of  interest  stipulated 
bond  will  continue  to  be  paid. 

no  invariable  rule  can  be  laid  down 
sobject.  Where  it  appears  from  in- 
lents  on  the  bond  in  the  handwriting 
obligor  of  the  bond  that  he  has 
med  to  pay  interest  at  the  rate  stipu- 
GD  the  bond  after  it  has  fallen  due,  that 
[strong  circumstance  to  show  that  both 
understand  that  the  debt  is  to  conti- 
tbe  rate  stipulated  in  the  bond. 

m  the  rate  of  interest  on  the  bond  is 

tnt,  and  there  is  no  express    under* 

l&g  that  interest  is  to  continue  at    the 

rate  after  the  expiration  of  the  period 

)ned  for  re-payment  in  the  bond,  we 

think  that  a  Judge  must  necessarily 

ic  that  the  parties  are  bound  by   any 

that  interest  should  continue  to    be 

that  rate  after  the  time  mentioned  in 

(ttid.    In  ihe   present   case,   the  bond 

itntercst  at  5  per  cent,  per  mensem  or  60 

It.  per  annum. 

re  are  no  indorsements  of  interest  in 

ndwriting  of  the  obligor  to  show  that 
^  ted  to  pay  interest  at  the  same  rate 
the  due  date  of  the  bond.     The  Judge, 

the  provisions  of  Act  XXXII.  of  1839, 
allowed  interest  at  60  per  cent,  to  the 
stipulated  in  the  bond,  and  12  per  cent. 

the  date  when  the  bond  became  due 
decree.  In  allowing  interest  by  way  of 
s  at  that  rate,  we  think  that  the 
has  probably  done  what  is  just   and 

teder  all  the  circamstances. 


The  20th  March  1871. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  Omoth 
kool  Chunder  Mookerjee,  fudges. 

Judgment-debtor's  representative- 
Liability— Accounts. 

Cases  Nos.  396  and  443  of  1870. 

Miscellaneous  Appeals  from  an  order  pass- 
ed by  the  Subordinate  Judge  of  Dacca, 
dated  the  agih  June  i8*jo, 

Aseemoonnissa  (Claimant),  Appellant^ 

versus 

Ameeroonnissa  Khatoon  (Decree-holder), 

Respondent, 

Baboos  Chunder  Madhub  Ghose  and  LuUet 
Chunder  Sein  for  Appellant. 

Baboo  Sreenath  Banerjee  for  Respondent. 

^  When  a  party  is  proceeded  against  as  the  representa- 
tive of  a  deceased  judg^ment-debtor,  and  it  is  proved 
that  property  which  belonged  to  the  deceased  judgment- 
debtor  has  come  into  his  bands,  it  lies  upon  him  to  ac- 
count for  such  property  and  to  include  in  his  account 
mesne-profits  whether  accruing  in  the  shape  of  rents  or 
of  interest. 

Macpherson^  J. —It  appears  to  me  that 
we  need  not  call  upon  the  respondent  in 
these  two  cases  which,  in  fact,  arise  out  of, 
and  form  part  of,  one  application  for  exe- 
cution of  a  decree.  If  the  matter  had  stood 
as  it  did  at  the  timt  when  the  appeal  No. 
296  was  filed,  no  doubt  appellant  would  have 
been  entitled  to  relief ;  for  the  order  of  the 
Subordinate  Judge  is  bad.  But  in  the  pro- 
ceedings which  subsequently  took  place>  the 
error  which  was  originally  committed  has 
been  rectified,  and  the  appellant's  pleader 
quite  failed  to  show  that  any  substantial 
error  has  been  committed.  When  a  party 
is  proceeded  against  as  being  the  representa- 
tive of  a  deceased  judgment-debtor,  and  when 
it  is  proved  that  property  which  belonged  to 
the  deceased  judgment- debtor  has  come 
into  his  hands,  it  lies  upon  the  person 
against  whom  execution  is  so  sought  to 
account  for  all  the  property  of  the  deceased 
judgment-debtor  which  has  come  into  his 
hands.  And,  in  so  accounting,  mesne-profits 
— whether  they  have  accrued  in  the  shape  of 
rents  collected,  or  interest  on  moneys  which 
may  have  come  to  him  from  the  deceased's 
estate — must  be  brought  into  the  ^account. 
In  the  present  instance,  the  decree-holders 
who  applied  for  execution  showed  that  cer- 
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tain  sums  accruing  from  the  property  of  the 
deceased  from  time  to  time  reached  the 
hands  of  the  judgment-debtor;  and  the 
judgment-debtor  did  not  contradict  this  part 
of  the  case  made  out  by  the  execution-credi- 
tor, or  account  in  any  way  for  the  moneys  so 
received.  Under  those  circumstances,  the 
Subordinate  Judge  was  justified  in  declaring 
that  the  appellant  was  liable  to  make  good 
the  amount  of  the  original  decree  to  the 
extent  of  the  assets  which  he  found  had 
come  to  her  hands,  and  had  not  been  account- 
ed for  by  her,  /'.  e,,  Rupees  4,700.  The  ex- 
ecution will  proceed  in  accordance  with  this 
declaration ;  and  the  former  order,  which  is 
the  subject  of  the  appeal  No.  296,  will  be 
set  aside. 

As  the  appellant  did  in  the  appeal  No. 
^96  have  a  good  case,  we  thiniL,  although 
we  affirm  the  final  order  made  by  the  Subor- 
dinate Judge,  we  ought  to  allow  no  costs  in 
either  of  these  appeals. 

Mookerjee^  J,  A  concur. 


The  2olh  March  1871. 

Present : 

The  Hon'ble  £.  Jackson  and  Onookool 
Chunder  IMookerjee,  Judges, 

CMfirmatimi  of  potsession— Onui  probandi— 
Form  of  plaint— Issues. 

Case  No.  1735  of  ^^/o- 

Special  Appeal  from  a  deciiion  passed  by  the 
Subordinate  Judge  of  Tipperahy  dated  the 
igth  July  iSjo,  reversing  a  decision  of 
the  moonsiff  of  Comiltahy  dated  the  2jrd 
November  iS6q. 

Moulvie  Abdoollah  (Defendant),  Appellant, 

versus 

Shaba  Majeesooddeen  alias  Peeroo  Meeah 
(Plaintiff),  Respondent 

Baboos  Romish  Chunder  Mitter  and  Chun- 
der Madhub  Ghose  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Sreenath 
Doss  for  Respondent. 

Hbld  (Mookerjee,  J .,  dissentieote)  that  the  rule  that 
ID  suits  for  connrmation  of  possession  by  adjudica- 
tion of  title  the  plaintiff  is  bound  to  prove  that  he  was 
in  possession  at  the  time  he  preferred  the  suit,  is  not 
io  ioilexible  a  rule  that  it  cannot  t>e  departed  ffx>in ; 
as,  for  example,  where  plaintiff  sues  for  confirmation 
of  possession,  and  proves  that  he  was  in  possession  for  ' 


many  years  and  until  within  a  few  raontjn  of 
tution  of  the  suit,  he  should  not  be  required  to ! 
fresh  suit,  merely  changing  the  prayer  for  coaf 
of  possession  intd  one  lor  recovery  of 

Matters  in  dispute  should  be  asceTtatBed,aot 
the  plaint  ap(d  answer,  but  also  ac  the  bear' 
suit;  and  any  indistinctness  in  the  fono  of 
does  not  reouire  that  a  decision  come  to  opoii 
fixed  \y/iht  Lower  Court  between  the  parties 
set  ^de. 

y 
/  Jackson,  J. — 1  REGRET  to  be  obi 

differ  from  my  learned  colleaguei  but 

an   altogether   different    view  of 

from  that  which   he  takes.    He 

that,  as  the  plaintiff  has  broaght 

for  confirmation  of  possession  and  fori 

claration  of  his  title,  he  is  bound  to 

that,  at  the  time  he  preferred  this 

was  in  possession,  and  he  is  bound 

prove  the  distinct  title  which  he  set 

freely  admit  that  in  most  suits  for 

mation  of  possession  this  is  the  rnl&l 

I  am  not  prepared  to  hold  that  it  is 

inflexible  rule  that  it  cannot  be 

from,  and  that,  when  a  plaintiff  can 

that  he  was  in  possession  for  tweotf 

previous   to  the  suit,    until    within 

three  months  of  the  institution  of 

his  claim  must  be  thrown  out,  and  fat] 

be  required  to  bring  a  second  suit. 

appears  to  me  to  be  the  state  of  facts 

case.    The  plaintiff's  allegation  a 

this :   that  of  the  lakberaj   property 

stands  in  the   name   of  Shaikh 

and  his  father  before  him  have,  under 

of  gift  from  Shah  Hamidooddeen  and 

Haker,  been  in  possession  for  a  long 

of  years  to   the  extent  of   lo  annai 

the  defendants  own  the  remaining 

share ;   that   in   that  lakheraj  estate 

w  as  a  tenant  named  Alia  Buksh,  who 

tenure  comprising  1-0-2-2  krants  of 

that  the  defendants  sued  him  for  the 

the  whole  16-annas  share,  and  ob 

decree  both  in  the  Moonsiff's  and  the 

late   Court,    notwithstanding  the  p 

objections  and  the  statement  of  the 

that  the  plaintiff  was  the  holder  of 

annas  share ;  that  this  was  a  wrong 

and  the  plaintiff,  therefore,  asks  that  b'H 

possession  of  his  lo-annas  share  o> 

estate  may  be  confirmed,  and  his  title  dc( 

to  it.     In  the  course  of  the  argnmcnl  ft 

stated  to  us  that  the  tenant  Alia  Boksi 

been  ejected  from  his  tenure  by  the 

ant  two  or  three  months  before  this «» 

preferred. 

1  understand  that  my  colleague  woti/d 
that  the  plaintiff  was,'  on  his  own 
out  of  possession  of  any  share  of  the 
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ever  since  the  year  1272.     The  suit 

It  was  for  the  years  1272  and   1273. 

not  quite  clear  on  what  date  it  was 

:d,    but    it     was   decided    in    favor 

defendant  on  the  19th  March  1867, 

iftat  decision  was  confirmed  on  appeal 

17th  August  1868.      Sometime  after 

the  tenant  Allah  Buksh  was  ejected, 

the  plaintiff  then   instituted   this    suit 

17th  May  1869.     I  think  it  would 

gieat  hardship  on  the  plaintiff  to  dis- 

ma  present  suit  and  to  require  him  to 

afresh  suit,  merely  adding  the  words 

was  dispossessed  when  the  tenant  was 

I,  and  changing  the  prayer  for  contir- 

of  possession  into  one  for  recovery  of 

ion.  It  seems  to  me  that,  if  the  plaint- 

Ltement  in   his  plaint  is  proved,  he 

be  entitled  to  succeed.     He  nowhere 

plaint  states  that  he  was  in  possession 

[his  suit  was    instituted.     His   prayer 

.with  the  cause  of  action  alleged  by  him 

Its,    I    think,    to   a   request    that  the 

sion  which  he  had  previously  held  up 

time  when  the  rent-suit  was  decided 

him  should  be  confirmed.     Both  the 

Courts  have  taken  this  view  of  the 

and  independent  of  my  own  opinion  that 

^  a  correct  view,  I  think  it  is  too  late 

Ma    Court    to    interfere    on    special 

law  lays  down  that  the  matters  which 

dispute  shall  be  ascertained,  not  only 

plaint  and  answer,  but  also  at  the 

ing  of  the  suit,  and  that  issues  shall 

be  laid   down.     It   is    right   that  the 

shall  be  exact  in  the  form  in  which 

vox  is  drawn  up ;  but  if  there  be  any 

tness,  it  is  not  so  material  as  to  re- 

w  to  set  aside  the  decisions  which  may 

to  upon  the  issues  between   the 

is  no  doubt  that  the  plaintiff  might 
Icged  that  he  was  dispossessed  when 
kt-sait  was  first  decided  against  his 
;  but  it  is  also  probable  that  the 
iff  did  not  consider  that  that  decision 
ied  him,  as  the  ryot  was  upon  his 
and  the  decision  might  be  .set  aside 
appeal.  And  again  he  might  have  con- 
he  was  dispossessed  after  the  deci- 
OQ  appeal ;  but  even  then  there  might 
^ipmc  ground  for  holding  that  he  was 
»o  possession,  if  the  ryot  was  ready  to 
>«ue  to  pay  him  rents.  After  that  ryot 
^<iected,  and  the  defendant  placed  a  new 
^  Ws  own  on  the  land,  I  think  that 
FWntiS  was  then  really  dispossessed,  and 


that  the  proper  form  of  his  plaint  wonld 
have  been  a  request  to  be  restored  to  pos- 
session. But,  as  I  said  before,  f  would  not 
quash  all  the  proceedings  in  this  suit  on  the 
ground  of  informality  in  the  plaint. 

It  then  remains  for  me  to  consider  whether 
the  decision  of  the  Subordinate  Judge  is 
sufficient.  Here  it  is  argued,  on  special  ap- 
peal, that  the  title  set  up  by  the  plaintiff 
has  not  been  enquired  into,  but  that  the  de- 
cision has  gone  wholly  upon  the  question 
of  possession.  The  Subordinate  Judge,  dif- 
fering from  the  Moonsiff,  finds  that  the 
plaintiff  and  his  father  have  been  in  posses- 
sion of  10  annas  of  the  lakheraj  estate  for 
more  than  20  years,  and  that  the  father  of 
Alia  Buksh,  as  well  as  the  tenant  AlU  Bnksh 
himself,  have  for  that  time  paid  plaintiff  a 
lo-annas  share  of  the  rent  of  the  disputed 
land.  Under  these  circumstances,  the  Sub- 
ordinate Judge  holds  that  the  plaintiff  is 
entitled  to  have  that  20  years'  possession 
confirmed.  I  am  not  prepared  to  hold  that 
he  is  wrong  in  this  decision.  It  is  sup- 
ported by  ample  evidence,  a  great  portion  of 
which  has  been  read  to  us.  It  appears  to 
me  that,  even  if  the  plaintiff  could  not  prove 
his  hibbanamah,  still  this  20  years'  possession 
would  entitle  him  to  be  replaced  in  the  pos- 
session from  which  the  decision  of  the  rent- 
suit  had  to  some  extent  removed  him.  The 
real  gist  of  this  suit  was  to  do  away  with 
the  effect  of  that  rent-decision,  and  for  a 
declaration  that  the  plaintiff  was  entitled 
to  10  annas  of  the  rent  of  the  disputed 
land.  The  determination  of  this  question 
would  depend  upon  whether  the  plaintiff  had 
all  along  been  in  possession  of  the  lo-annas 
share  of  the  lakheraj  estate  generally.  The 
Subordinate  Judge  finds  that  he  has  been 
in  possession  of  it,  and  decides  it  accordingly. 
I  would  dismiss  this  appeal  with  costs. 

Mookerjee,  J, — This  is  a  suit  for  con- 
firmation of  possession  by  adjudication  of 
right.  The  defendants  brought  a  suit  for 
rent  against  one  Alia  Buksh  for  the  years 
1272  and  1273  in  the  Deputy  Collector's 
Court,  alleging  himself  to  be  the  proprietor 
of  the  16  annas  of  the  mouzah  in  which 
this  jote  of  Alia  Buksh  is  situate,  and  there- 
fore entitled  to  the  whole  rent  thereof.  The 
plaintiff  in  this  case  intervened  under  Sec- 
tion 'j'j  of  Ad  X.  of  1859,  claiming  a  10- 
annas  share  of  the  rent  on  the  ground  that 
he  was  the  proprietor  to  the  extent  of  10 
annas  of  the  mouzahs,  and  as  such  entitled 
to,  and  is  in  receipt  of,  a  similar  share  of  the 
rent  of  this  jote.    The  Deputy  Collector,  as 
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well  as  the  District  Judge  on  appeal,  how- 
ever, decreed  full  rent  to  the  defendant,  and 
hence  the  plaintiff  instituted  this  suit  in 
the  Civil  Court  on  the  2nd  Jeyt  1276,  cor- 
responding to  the  14th  of  May  1869. 

For  the  defence  it  is  alleged  that  nei- 
ther the  plaintiff  nor  his  predecessors  were 
ever  in  possession  of  the  jote  or  of  the 
mouzah,  but  that  the  defendants  had 
been  in  possession  for  nearly  60  years ;  and 
therefore  the  present  suit  for  confirmation 
of  possession  would  not  lie.  Secondly,  that 
plaintiff  has  no  right  at  all  to  the  disputed 
property,  his  ancestor  Kamalooddeen  was 
not  a  son  of  Jemal  Bibee,  and  was  never  in 
possession,  and  that  the  hibba,  dc,  pro- 
pounded by  the  plaintiff  are  not  genuine 
documents. 

The  Court  of  first  instance  dismissed  the 
suit,  holding  that  plaintiff  has  not  only  failed 
to  prove  his  possession  at  the  date  of  suit, 
but  that  the  defendants  have  proved  to  its 
satisfaction  that  they  were  in  sole  possession 
of  this  property  for  a  period  of  nearly  60 
years  as  alleged  by  them ;  and  that  conse- 
quently the  suit  is  barred  by  limitation.  On 
the  merits  that  Court  likewise  held  that 
plaintiff  has  utterly  failed  to  make  out  any 
title  whatsoever.  On  the  appeal  of  the 
plaintiff,  the  Subordinate  Judge,  Mr.  Hutchin- 
son, decreed  the  plaintiff's  suit. 

He  says  that,  '^  instead  of  examining  ancient 
**  documents  devoid  of  attesting  witnesses, 
'*  It  would  be  more  satisfactory  to  look  at 
"  the  evidence  of  the  last  20  years ;  and  if 
"  plaintiff  can  prove  that  daring  that  period 
"  the  lo-annas  share  was  held  by  the  family, 
"  he  ought  to  get  a  decree."  He  then  goes 
on  to  say  that  the  land  is  not  in  the  de-facto 
possession  of  either  party,  but  in  the  posses- 
sion of  one  Alia  Buksh,  who  states  that  he 
and  his  father  paid  rent  to  both  the  litigants; 
and  that  this  "  gives  the  plaintiff  title  to  the 
''  land,  in  case  an  uninterrupted  duration  of 
''  more  than  1 2  years  which  no  rent-decision 
"  could  easily  shake  off." 

Now,  in  a  suit  for  confirmation  of  posses- 
sion by  an  adjudication  of  right  when  the  de- 
fendant denies  that  the  plaintiff  is  in  posses- 
sion, it  is  incumbent  on  the  plaintiff  to  prove 
that  he  was  in  possession  of  the  land  when  the 
suit  was  brought.  It  is  clear  from  the  record 
that  plaintiff  was  not  in  possession,  at  least 
from  1273  to  1276,  the  year  in  which  he 
instituted  this  suit.  In  fact,  it  is  admitted 
before  us^by  the  pleader  for  the  respondent 
that  plaintiff  was  not  in  possession  during 
those  years. 


The  rent-suit  was  brought  in  1273 
rents  of  1272  and  part  of  1273  ' 
defendant  against  the  witness  Alia 
Plaintiff  intervened  on  the  ground  thttl 
entitled  to  a  lo-annas  share  of  the 
these  years.  He  was,  however,  ni 
for  the  defendants  recovered  a  decree 
full  rent  for  those  years.  The  plaintiff 
instituted  this  suit  in  Jeyt  127^,  ait-! 
admitted  before  us  that  he  has  not 
any  rent  at  least  from  1273  do^n^ 
that  the  defendants  had. 

The  witness  Alia  Buksh  was 
by  the  plaintiff,  and  he  also  admits 
the  rent-decree  was  passed  in  def( 
favor,  he  was  turned  out  by  the  dc 
from  his    jote.     The  amdanee  and 
bakee,   &c.,  papers  are  also  for  1270; 
1272,  and  were  rejected  by  the  first 
as  wholly  unattested.     There  is,  tl 
neither   an   allegation   that   plaintiff 
possession  in  those  years,  nor  is  tb< 
proof  of  possession  from    1273  ^0 
suit.     It  is  impossible,   therefore,  to 
out  how  the  Subordinate  Judge  fiodl^ 
the  plaintiff  was  in  possession,  and 
gave  him  a  decree  for  confirmation  of 
sion. 

Then  as  to  title.  The  plaintiff  com( 
Court  to  have  a  certain  specific  title 
ed  in  him  founded  on  a  hibba  from  a 
person,  who,  by  a  certain  mode  of  de^ 
of  the  property,  became  the  owner 
annas.  The  defendants  traverse  all  tkd 
gations  of  fact  made  by  the  plainti^M 
impeach  the  genuineness  of  the  hibba* 
sequently,  the  Subordinate  Judge  was 
to  see  whether  the  title  set  up  wu 
good  by  the  plaintiff.  In  a  suit  for 
of  possession,  a  plaintiff  may  soc( 
proof  of  long  possession,  because  a ' 
uninterrupted  possession  is  some  pi 
tion  of  a  title  in  him.  But  in  suits 
for  confirmation  of  possession  on  an  a 
tion  of  a  particular  title,  the  plaintiff  is 
not  only  to  show  that  he  was  in 
at  the  date  of  suit,  but  that  the  title 
by  him  is  a  good  and  valid  title. 

In  cases  of  this  nature,  which  can  ool 
brought  on  a  disturbance  or  threat  w 
turbance  of  the  quiet  possession  wbickj 
plaintiff  says  he  has  in  the  land,  the 
iff  is  bound  to  prove  that  he  is  in  por 
and  if  the  Court  find  on  inquiry  that 
iff  was   not   in  possession,  it  cannot 
a  decree  to  the  plaintiff  for  confirmaoj 
possession,    but  must  dismiss  the  s*' 
together. 
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plainliff  in  this  case  has   evidently 

en   his    remedy.     The    acts    of    the 

t   in  successfully  preventing    him 

icaliaing  the  rent  of  the  disputed  land 

die  tenant  Alia  Baksh  for  the  years 

and  1273,  and  the  fact  of  defendant 

oing  to  reah'ze  the  full  rent  from  the 

tenant  himself  for  those  years  and  for 

subsequent  thereto,   and  then  even- 

turning    out    the    tenant    from    the 

ihm  that  defendant  has  completely 

the    plaintiff.      The    plaintiff 

I,  therefore,   have  brought  a  suit  for 

7  of  possession,   and   not  one    for 

ion    thereof;   for  a   Court  by    its 

cannot  confirm  a  thing  in  plaintiff 

he  is  not  in  enjoyment  of.     In  this 

it  is  clear  that  the  plaintiff  was  not 

ion,  and  consequently  we  cannot 

that   he  be    confirmed   in    posses- 

I  would,  therefore,  following  an  uni- 

course    of  decisions  of    this    Court, 

a  few  of  which 

margin,*dismiss 
\  of  the  plaintiff. 

appeal,  therefore,   will   be    decreed 
all  costs. 


The  20th  March  1871. 

Present : 

lon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

'CfllHuieemeot  of  rent— Excess  land. 

Case  No.  2258  of  1870. 

Appeal  from   a  decision  passed  by 

Ofidaling  Judicial    Commissioner  of 

Nagpore^    dated  the  jr</  August 

h  modify ing  a  decision  of  the  Assist- 

Commissioner  of   Burhee,   dated  the 

December  iS6g, 

Kunchun  Deo  Singh  (Defendant), 
Appellant, 

versus 

fteVaet  SWh  Nath  Singh  (Plaintiff), 
Respondent, 

Taruck  Nath  Dutt  for  Appellant. 

Mohtsh    Chunder    Chowdhry   and 
Qhunder  Mooktrjee  for  Respond- 


A  suit  for  a  kubooleut  at  a  given  rent,  where  the  rate 
claimed  is  found  to  be  above  what  is  fair  and  eauitable, 
is  a  suit  for  enhancement  to  which  the  Full  Bench 
Ruling  at  p.  14,  Weekly  Reporter,  Volume  X.,  applies, 
even  though  the  rent  is  asked  only  for  excess  land. 

Glover,  J, — We  think  that  this  case 
should  be  governed  by  the  decision  of  the  Full 
Bench  in  the  case  of  Golam  Mahomed  and 
another  versus  Asmut  Ali  Khan  Chowdhry, 
reported  in  Volume  X.,  Weekly  Reporter, 
page  14.  The  plaintiff  brought  his  suit  for 
a  kubooleut  at  a  certain  rate.  He  said  that 
on  measurement  the  defendant  was  found  to 
hold  154  beegahs  12  cottahs  19  dans  in 
excess,  on  which  the  proper  rent  at  the  rate 
of  3  rupees  per  beegah  was  403  rupees  2 
annas  9  pie.  The  defendant  objected  that 
he  only  held  50  beegahs ;  and  that,  even 
if  he  had  held  anything  more  than  50 
beegahs,  still  the  rate  claimed  was  excessive, 
as  he  had  brought  the  land  under  cultivation 
at  his  own  expense  and  at  very  considerable 
trouble.  The  case  was  the  subject  of  various 
remands  in  the  Lower  Courts,  all  on  the  sub- 
ject of  what  was  a  fair  and  proper  rate  of 
rent ;  and  the  Judicial  Commissioner,  on  the 
3rd  remand,  found  that  the  proper  rates  of 
rent  for  the  land  were  3  rupees,  2  rupees, 
and  1  rupee  4  annas  per  beegah,  reducing, 
that  is,  the  plaintiff's  claim  from  Rupees  403- 
2-9  to  Rupees  345-13-1. 

It  appears  to  us.  that  this  case  exactly 
comes  under  the  ruling  above- quoted.  Here, 
as  in  that  case,  the  landlord  came  into 
Court  to  obtain  a  kubooleut  at  a  given  rate 
of  rent,  and  the  judgment  of  the  Court  below 
on  the  evidence  was  that  that  rate  of  rent 
which  he  demanded  was  considerably  above 
what  was  found  to  be  fair  and  equitable. 

It  is  contended  by  the  pleader  for  the 
special  appellant  that  this  is  not  properly 
a  suit  for  enhancement ;  that  the  measure- 
ment was  made  to  find  out  what  excess  lands 
the  defendant  was  in  possession  of,  and  it 
was  only  on  that  excess  that  rent  was  asked. 
But  neither  was  the  Full  Bench  decision  a 
suit  for  enhancement — it  was  a  case  for  a 
kubooleut  at  specified  rates;  and  this  case 
appears  to  be  precisely  the  same.  Then, 
again,  it  is  said  that,  even  if  the  Full  Bench 
ruling  does  apply,  the  plaintiff  has  prevent- 
ed himself  from  taking  advantage  of  it  by 
consenting  to  three  successive  remands  in 
the  Lower  Courts  without  taking  the  objec- 
tion now  taken  by  him.  We  may  observe 
that  these  remands  in  the  Lower  Court  were 
simply  to  find  what  were  fair  and 'equitable 
rates,  and  this  mode  of  proceeding  was  taken 
by  the  Court  at  its  own  instance.    It  does 
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not  appear  that  either  the  plaintiff  or  de- 
fendant were  consolted  as  to  the  means  the 
Court  thought  proper  to  take  in  order  to 
arrive  at  a  proper  decision  ;  and  in  any  case 
we  do  not  see  how  the  defendant  could  have 
taken  any  objection  until  he  knew  the  result 
of  the  enquiry,  for  that  enquiry  might  have 
resulted  in  a  finding  that  the  fair  and  proper 
rent  was  what  he  himself  was  willing  to  ! 
pay.  I 

We  think,  therefore,  that  the  special  ap- 
peal must  be  allowed,  the  judgment  of  the 
Court  below  reversed,  and  the  suit  of  the 
plaintiff  dismissed  with  all  costs. 


The  20th  March  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Notice — Senrice  on  Pleaders. 

Case  No.  2372  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Purneah,  dated 
the  24th  June  i8yOy  affirming  a  decision 
of  the  Deputy  Collector  of  that  District^ 
dated  the  gth  February  i86g, 

Ishur  Dutt  Mundul  (Hefendant),  Appellant, 

versus 

Shib  Pershad  Thakoor  (Plaintiff), 
Respondent. 

Baboo  Khettur  Mohun  Mookerjee  for 
Appellant. 

Baboos  Hem  Chunder  Banerjee  and  Taruck 
Nath  Sein  for  Respondent. 

Service  upon  a  respondent's  pleaders  is  good  service 
upon  himself,  so  far  as  notice  of  the  appeal  is  con- 
cerned. 

Glover,  J. — There  are  no  grounds  for 
this  special  appeal.  The  suit  was  for  rent, 
and  was  decided  against  the  defendant.  He 
appealed  to  the  Judge,  and  after  a  remand 
the  appeal  was  disposed  of  in  his  absence 
under  the  provisions  of  Section  346  of  Act 
Vill.  of  1859.  The  Judge  remarks  that, 
although  notice  was  duly  served  on  the  ap- 
pellant, he  did  not  make  his  appearance  on 


the! 


the  day  fixed ;  and  he,  therefore,  pi 
to  dispose  of  the  case  on  such  evic 
was    before  him.      On    that  evid< 
found  that  the  plaintiff   was  entitled 
decree.      The    special    appellants 
desires  to  take  a  ground  which  is  ndt^ 
found    in   the  written    grounds  dL 
appeal,  to  the  effect  that  there  is  no 
proof  on  the  record  that  notice 
on  the  appellant.     No  sufficient 
given  why  we  should  admit  the 
at  this  stage  of  the  case,  the  less  t 
find  that  the  Judge  mentions  in  his 
that  notice  ivas  duly  served.     Men 
appears  that  pleaders  had  been  ai 
the  appellant  to  conduct  his  appeal 
Judge,  and  it  is  admitted  that  nod< 
duly  served   upon,  and  received  by^ 
pleaders ;  so  that  under  any  circums 
the  sipirit  of  the  Code  of  Civil  Pre 
service  upon  these  pleaders  would  be 
service  on  their  employers,  so  far  as 
of  the  appeal  was  concerned. 

Another  objection  taken  is  that  ihe 
has  decided  the  case  without  fixing 
termining  the  issues  laid  down  by 
Court  in  its  remand-order.     LookiB^i 
order,  we  find  that  the  only  issue  w] 
Judge  was  directed  to  try  was  wl 
defendant  was  tenant  to  the  plaintiff 
whole  of  the  land  or  not,  as  there  hadj 
it    appears,   certain    portions  of  tbe.j 
which  were  claimed  by  other  partii 
in  respect  of  which  the  defendant 
exemption  from  any  liability  to  pay 
the  plaintiff.    This  issue  we  find 
Judge  did  try,  for  he  says   distil 
proceed  to  see  what  evidence  there 
to  the   plaintiff  being  the  landlord 
defendant  for  the  whole  land  clainu 
what  evidence  as  to  rates.'*    This  obi< 
therefore,  falls  to  the  ground. 

The  last  objection  that  jthere  is 
dence  to  warrant  a  decree  at  tbe 
rent     claimed      is     altogether     udI 
There   is   on  the   record   the  report 
Ameen,  who  went  to  the  spot  and 
quiries   as  to   the   rates,   which  re[ 
Judge   believes.    This    report  ondc 
was   legal  evidence    on   which  the 
could  come  to  a  decision ;  and  if 
no  evidence  brought  forward  to  rebat  ft] 
was  the  appellant's  own  fault.    He 
keep  away  while  the  appeal  was  being 
and  must  take  the  consequences. 

The    special    appeal   is   dismissod 
costs. 
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Tbe  aoth  March  1871. 

Present: 

Hon'ble  H.  V.  Bayley  and  G.  C.  Panl, 
Judges, 

i—Juritdiction— Right  of  action. 

!asesXos.  2420  and  2421  of  1870. 

Appeals  from  a  decision  passed  by 

^u^rdinaie  Judge  of  Bhau^ulpore^ 

the  jylh  August  tSyo,  affirming  a 

Xision  of  ihe  Aloonsiff  of  Sogrujgurrah, 

the  i^th  May  iSjo, 

ij  Beharee  Singh  and  another  (Defend- 
ants;,  Appellants, 

m 

versus 
iceroo  Singh  (Plaintiff),  Respondent, 
ioo  Doorga  Doss  Dutt  for  Appellants. 
No  one  for  Respondent. 

*Cclfcctor*s  butwarra-proceeding-s,  though  final  for 
VtMise  of  fixing  the  proportionate  area  and  assess- 
I  ace  not  to  preclude  parties  from  coming  into  Court 
RCnrcement  of  their  civil  right  under  Section  i, 
'IK.  of  I {$59. 

'W<y,  J — ^There  is  no  ground  what- 
for  these  appeals. 

th  the  Courts  below  have  come  to  a 
of  fact,    whether   right   or    wrong, 
ithe  defendants,  appellants,  have  neither 
nor  possession.    The  Lower  Appellate 
has  gone  upon  the  oral  and  the  docu- 
evidence,  has  considered  the  regis- 
leases,  CoUectorate  dakhilas,  and  other 
lents  produced  in  the  case;  and  it  is 
t  C0D$tdera<i)n  of  the  whole  evidence 
it  has  come  to  the  conclusion  that  the 
has  made  out  his  case,  and  the  de- 
U  has  failed  to  rebut  it. 

is  arged  that  the  bu'warra- proceedings 
Collector  are  final.     They  are  so  for  the 
of  fixing  the  proportionate  area  and 
^nionaie  assessment  of  Government  re- 
but they  are  not  to  preclude  parties 
coming  into  Court  for  the  enforcement 
[their  civil  right  under  Section  i,  Aft  Vlil, 
1859. 

rBoih  the  appeals  are  dismissed,  as  both  are 
^iued  to  be  governed  by  one  decision  in 
tl  appeal — special  appeal  No,  2420  with- 
cQsts,  as  no  one  appears;  No.  2421  with 

Pan/,  7.—I  quite  agree. 
Vol  XV. 


The  20ih  March  1871. 

Present : 

The  Hon'ble  H.  V.  Biyley  and  G.  C.  Paul, 

Judges. 

Proceedings  of  Lower  Courts— Commisaions— 
Section  x8o,  Act  VIIL,  1859— Evidence. 

Case  No.  2571  of  187c. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Hajshahye, 
dated  the  8th  September  iSjo,  reversing 
a  decision  of  the  Sudder  Moonsiff  of 
that  District,  dated  the  2gth  January 
1870, 

Ramrukha  Roy  Jemadar  (Plaintiff)* 
Appellant, 

versus 

Gobind  Doss  Byragee  and  another 
(Defendants),  Respondents, 

Mr,  J.  S,  Rochfort  for  Appellant. 

No  one  for  Respondents. 

In  proceedings  such  as  the  deputation  fora  local  inves- 
tigation of  a  person  other  than  an  officer  ap}»uinted  for 
the  purpose  of  executing  such  commissions,  it  must  be 
assumed  that  what  is  done  by  the  Lower  Courts  is  rightly 
done  until  the  contrary  U  proved. 

Where  an  order  for  a  local  investigation  under  Section 
i!k>.  Code  of  Civil  Procedure,  is  not  objected  to  by  the  op- 
oosite  party  at  the  time  it  is  made,  the  Court  is  justified 
in  viewing  as  evidence  the  report  of  the  Commissioner 
and  the  depositions  taken  by  him,  being  a  part  of  the 
record. 

Paul,  J, — In  this  case  two  points  have 
been  taken  in  special  appeal.  Tbe  first  is 
that  the  Subordinate  Judge  was  wrong  in 
deputing  a  mohurrir  of  his  Court  to  make 
the  local  investigation.  It  is  said  that  Sec- 
tion 180,  Act  VIIL  of  1859,  provides  that, 
where  the  Court  considers  a  local  inquiry 
requisite,  '*  it  may  issue  a  commission  to 
*'  an  officer  of  the  Court  appointed  to  exe- 
*•  cute  such  commissions,  or  if  there  be  no 
"  such  officer,  to  any  suitable  person,"  Ac. 
It  is  argued  that  the  mohurrir  was  not  an 
officer  appointed  to  execute  the  commission, 
that  there  is  nothing  to  show  that  there  was 
I  no  officer  of  the  Court  who  could  execute  it, 
and  thit,  therefore,  the  deputation  of  the 
mohurrir  by  the  Subordinate  Judge  to  make 
the  local  investigation  was  illegal  and  erro- 
neous, s 

Now,  on  this  point,  we  have  to  observe 
that  in  all  cases  like  the  present  it  mubt  be 
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assumed  that  all  what  is  done  by  the  Lower 
Courts  is  rightly  done  until  the  contrary  is 
proved.  We  must  take  it,  therefore,  that, 
when  the  Subordinate  Judge  deputed  the 
mohurrir  for  the  investigation,  there  was  no 
proper  officer  of  the  Court  available  for  the 
purpose  ;  and  in  the  absence  of  any  such  offi- 
cer, he  was,  under  the  law,  entitled  to  depute 
any  suitable  person  whom  he  thought  fit  for 
the  occasion.  The  first  point,  therefore, 
fails. 

The  next  point  taken  is  that  the  report 
of  the  mohurrir  was  altogether  irregular  and 
informal,  and  that  the  Subordinate  Judge 
ought  not  to  have  considered  it. 

Now,  Section  180,  Act  VIII.  of  1859,  pro- 
vides :  "  In  any  suit  or  other  judicial  pro- 
"  ceeding  in  which  the  Court  may  deem  a 
'^  local  investigation  to  be  requisite  or  pro- 
"  per  for  the  purpose  of  elucidating  the  mat- 
"  ters  in  dispute,  the  Court  may  issue  a  com- 
'*  mission  to  an  officer  of  the  Court  appoint- 
'*  ed  to  execute  such  commission,  or  if  there 
"  be  no  such  officer,  to  any  suitable  person 
''  directing  him  to  make  such  investigation, 
"  and    to    report    thereon    to    the    Court." 
The  Section  then,  after  providing  that  such 
Commissioner  should  have  power  to  examine 
witnesses,  documents,  &c.,  goes  on  to  say : 
"  The  report  and  deposition  shall  be  taken 
*'  as  evidence  in  the  suit,  and  shall  form  part 
*^  of  the  record ;  but  it  shall  be  competent  to 
"  the  Court  or  to  the  parties  to  the  suit  or 
'*  any  of  them,  with  th^   permissipn   of  the 
"  Court,  to  examine  the  Commissioner  per- 
**  sonally  in  open  Court  touching  any  of  the 
"  matters  referred  to  him  or  mentioned  in  his 
**  report,  or  the  manner  in  which  he  may  have 
*•  conducted  the  investigation." 

In  the  present  case,  the  question  was 
whether  the  lands  in  suit  belonged  to,  and 
were  in  the  possession  of,  the  defendant,  and 
with  a  view  to  the  determination  of  this 
question  the  Court  deemed  a  local  investi- 
gation necessary.  The  order  that  there  would 
be  such  local  investigation  was  not  objected 
to  at  the  lime  by  the  special  appellant.  The 
result  of  that  investigation  was  that  it  was 
found  that  the  lands  which  were  formerly 
the  chakran  lands  of  the  defendant  had  been 
resumed  by  the  zemindar  before  the  mort- 
gage was  made,  and  from  this  circumstance 
the  Subordinate  Judge  did  not  consider  it 
probable  that  the  defendant  should  have 
mortgaged  such  land  ;  and  the  plaintiff,  being 
a  resident  of  the  same  place,  and  as  such 
fully  acquainted  with  the  facts,  should  have 

1 


advanced  money  upon  the  mortj^age  of 
lands.     We   think   that   the    report  of 
Commissioner  deputed  in  this  case 
depositions  of  the  witnesses  taken  by; 
fortning  pan  of  the  record,  the  Lower 
was  justified  in  viewing  that  report  a^ 
dence.     Besides,  the  finding  which  the 
Appellate  Court  has  come  to  in  this 
not  only  based  upon  the  report,  but  a1 
the  facts  and  circumstances  of  the 
evidence.     We  do  not  think,  therefoi 
the  second  objection  has  any  force  in 

The  special  appeal  is  dismissed,  01 
out  costs,  no  one  appearing  for  the 

ents. 


The  2 1  St  March  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gl 

Judges. 

Mesne-profits — Ezecntlon. 

Case  No.  447  of  1870. 

Miscellaneous  Appeal  from  an  order 
by  the   Officiating  Judge  of  Lasi 
ivan^    dated    the    loth    September 
modifying  an   order  of  the   Suhori 
Judge  oj  that  District ,  dated  the  2^k 
i8yo. 

Janokee  Nath  Mobkerjee  and  others 
ment-debtors),  Appellanh, 

z^ersus 

Raj  Krislo  Singh  (Decree-holder), 
Respondent, 

Baboos  Bhyrub  Chunder  BanerjeezxiA 
Churn  Banerjee  for  A^ppellants. 

Baboos  Chunder  Madhub  Ghose  and 
tosh  Mookerjee  for  Respondent 

Where  a  decree  awards  mesne-profits  ap  to  tiiij 
of  institution  ot  the  suit,  the  Court  executing  ic 
power  to  give  more. 

Glover^  J, — Th«  point  in  this  ap| 
whether  a  creditor  who  has  got  a  decrcej 
possession  and  for  wassilat  from   the- 
uf  ou^^ter  to  the  date  of  institution  of  mSiti 
in  execution,  have  the  mesne-pr^^fita 
lated  and  awarded  up  to  the  date  oa 
he  gets  possession. 
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Lower  Appellate  Court  has  held  that 
Is  a  question  regarding  the  amount  ot 
le-profits,  and  as  such  can  be  decided 

the  precisions  of  Section  it,  Act 
[I.  of  1 86 1,  and  that  no  separate  suit 

mesne-profits  occurring  between  the 
luon  of  suit  and  possession    in    exe- 

need  be  brought  The  Judge  ac- 
igly  awarded  mesne-profits,  as  found 

Ameen,  up  to  the  date  of  the  decree- 
^r's  getting  possession. 

tfaiok  that  the  Judge  was  wrong.   The 

ig  of  that  part  of  Section  1 1  quoted 
kirn  has  been  discussed  at  some  length 
le  case  of  Hur  Mohinee  Chowdhrain 

Dfaun  Monee  Chowdhrain,  lo  Weekly 

irlcr,  p.  62  ;  and  we  concur  in  the  view  of 

[law  taken  by  the  learned  Judges  in  that 

that ''  the  words  '  payable  in  respect  of 

subject-matter  of  a  suit'  can  only  be 

Uly  spoken   of  that  which   is  due  to 

)e  one  under  an  obligation  already  ex- 

Mesne-profits,    then,    which    are 

EQiially  of  the  nature  of  damages,  can 

be  payable  when  they  are  due  under 
order  of  Coun." — (Phear,  J.) 

point  was  also  considered  in  the  Full 

case  of  M  idhoosoodun  Lall  versus  Bhi- 

_  SiDgh,.o    Weekly  Reporter,   p.   109, 

|jt  was  bela  that  the  questions  referred  to  in 

rer  portion  of  Section  11,  Act  XXIII. 

i6i,  were  questions  of  amount  only. 

again   in  the  case   of  J.    P.    Wise 

Rajendro    Koomar    and    others,    11 

Aly  Reporter,  p.  200,  it  was  laid  down 

"  it  is  an   essential  part  of  a  decree 

:h  orders  mesne-proiits  to  be  assessed 

execution  to  fix  the  period   in   respect 

which  such    mesnc-profiis    are    to    be 

Id." 

• 

the  present   case,   mesne-proiits   were 

e  terms  of  the  decrees  given  from  the 

of  rosier  to  the  date  of  institution  of 

only ;  and  that  there  was  no  intention  of 

>g  more  seems  probable  from  the  peculiar 

linu  of  the  order  which  makes  the  pay- 

'  of  costs  to  depend  on  how  much  of  the 

jfi's  claim  for  wassilat  was,  on  enquiry, 

to  be  proved.    At  all  events,  it  is  quite 

thai  nothing  in  the  decree  give    the 

^-bolder  mesoe-profits  for  any  lime  be- 

tbe  date  of  institution  of  suit,  and  that, 

desires  to  get  them  for  a  further  period, 

jm,  bring  a  suit  for  the  purpose,  suppos- 

"nim  to  be  still  in  lime  to  do  so. 


That  such  a  suit  could  have  been  brought 
has  been  already  decided  by  the  ruling  in 
Ranee  Sumo  Moyee  versus  Protap  Chunder 
Burrooah,  13  Weekly  Reporter,  p.  15. 

The  pleader  for  the  special  respondent  has 
referred  us  to  the  case  of  Hokum  Bibee  vs.- 
Khaja  Mahomed  Moosa  Khan,  6  Weekly 
Reporter,  p.  14,  in  which  it  was  held  that 
mesne-profits  for  the  period  during  which  the 
decree- holder  executing  his  decree  was  kept 
out  of  possession  by  the  opposite  party 
could  be  awarded  under  Section  1 1  of  Act 
XXllI. ;  but  the  rulings  we  have  referred  to 
above,  and  which  we  propose  to  follow,  are 
both  of  them  later  in  date  than  the  one 
quoted  for  the  special  respondent ;  and  one  of 
them  is  the  decision  of  a  Full  Bench. 

We  think  that  the  Court  executing  this 
decree  had  no  power  to  do  more  than  assess 
the  wassilat  which  were  decreed,  and  that 
the  Judge  was  wrong  in  holding  that  it  had 
such  power. 

The  decree  is  allowed,  and  the  order  of 
the  Court  below  reversed  with  all  costs. 


The  2 1  St  March  1871. 
Present : 

The  Hon'ble  A.  G.^  Macpherson  and  Onoo- 
kool  Chunder  Mookerjee,  Judges. 

Magistrate's  award— Chapter  XX.,  Act  XXV. 
of  1861— Right  of  action. 

Case  No.  1385  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  lipperah^  dated  the  26tk 
May  iS'jOj  reversing  a  decision  of  the 
Moonsiff  of  Begumgungc,  dated  the  2gth 
August  iS6(). 

Madhub  Chunder  Gooho  and  others 
(Defendants),  Appellants, 

versus 

Kumla  Kant  Chuckerbutly  ancf  others 
(Plaintiffs),  Respondents. 
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Baboos  Anund  Chunder  Ghossal  and 
Sreenath  Banerjee  for  Appellants. 

Baboos  Kalee  Mohun  Doss  and  Doorga 
Mohun  Doss  for  Respondents. 

Where  a  Magistrate,  proceeding  under  Chapter  XX. 
of  the  Criminal  Procedure  Code,  removed  a  bridge,  it 
was  held  that  a  suit  would  not  lie  for  a.  naked  declara- 
tion of  right  without  any  consequential  relief  against 
parties  no  further  interested  in  the  matter  than  that 
they  had  put  the  Magistrate  in  motion. 

MacphersoH,  y. — In  this  case  the  plaint- 
iffs had  erected  a  bridge  extending  from 
one  bank  of  a  kAal  to  the  other,  bo:h  banks 
being  iheir  o^n  propeny.  Tnis  bridge  was 
removed  by  the  Magistrate,  who  proceeded 
under  Chapier  XX.  of  the  Code  of  Criminal 
Procedure.  The  Migistrate,  in  removing 
the  bridge,  is  said  to  have  been  put  in  motion 
by  the  defendants,  whose  object  in  getting 
the  bridge  pulled  down  was  to  prevent 
people  from  going  over  by  it  to  a  Aau/, 
which  is  held  on  the  plaintiff's  land.  The 
defendants  appear  to  have  a  hau/  of  their 
own,  which  is  held  some  little  distance  off, 
but  in  the  same  neighbourhood.  The  bridge 
having  been  removed,  the  plaintiffs  instituted 
the  present  suit.  The  plaint  expressly,  on 
the  face  of  it,  seeks  to  sti  aside  the  order  of 
the  Magistrate  and  for  a  declaration  of  the 
right  of  the  plaintiffs  to  re-construct  the 
bridge  pulled  down. 

The  first  Court,  without  going  into  the 
case,  decided  that  such  a  suit  will  not  lie 
The  Judge  has  held  in  effect  that  the  suit 
will  not  lie  in  the  exact  form  in  which  it 
was  brought,  that  is  to  say,  that  it  will  not 
lie  so  far  as  it  seeks  to  set  aside  the  order  of 
the  Magistrate,  or  so  far  as  it  seeks  to  have 
the  bridge  re-built,  but  that  it  will  lie  so 
far  merely  as  it  prays  for  a  declaration  of 
the  right  and  title  of  the  plaintiffs.  The 
Judge  remanded  the  case  to  the  Moonsiff  to 
try  the  question  of  the  right  of  the  plaintiffs 
to  erect  a  bridge.  He  says:  "1  am  of 
"opinion  that  this  suit  will  lie  to  try  the 
"plaintiffs'  right,  from  any  usas?e  or  on  other 
"grounds,  to  erect  a  bridge  over  the  river 
"  in  dispute.  Should  they  obtain  a  decree 
"of  ris:ht,  z.  e.,  declaratory  decree,  they 
"  should  petftion  the  Magistrate  accordingly, 


"  who,  1  have  do  doubt,  would  direct 
"the  height  of  the  bridge  ought  to 
"  should  another  bridge  be  built  of  the 
"  description  as  that  ordered  to  be 
"down,  no  declaratory  decree  of  rij 
"  erect  a  bridge  would  prevent  its 
"  again  ordered  to  be  pulled  down  if 
"  proved  an  obstruction  to  navigaiion." 

The  Judge,  rightly  considering  i\ 
Full    Bench   in   the   case    of    Oojul 
Dassee    versus    Chunder    Koomar 
(i2  Weekly  Reporter,  page   1 8,  Full 
Rulings)  only  hehl  that  a  civil  suit 
lie  to  reverse  the  Magistrate's  order, 
opinion    that,   although    the    order 
Magistrate    must    stand,    the    Civil 
couid    nevertheless    go    into    the  qi 
of  the  rights-  of  the  parlies,  and  make 
a  declaration  as  to  them   as  the  pi 
sought. 

I  am  of  opinion  that  the  Judge  is 
and  that  the  suit  ought  to  have  been 
missed.    In  the  first  place  the  decree, 
the  Judge  says,  the  plaintiffs  may  be 
to,   differs    substantially    from    ib^ 
which   the   (ilain tiffs  sought.     Thej 
for  such  a  decree  as  would  give  them 
the  bridge  which  had  been  removed, 
the  Judge  hoMing  them  not  entitled  to 
a  decree,  deems  them  entiiM  to  a 
declaration  of  right  to  have  a  bridge 
It  is  very  questionable  whether,  opoo 
ground  alone,  the  Judge's  order  of  rei 
not  bad.     However  that  may  be,  I  thii 
remand  is  wrong,  because  such  a  de( 
the  Judge  contemplates  is  a  mere  dech 
decree  giving  no  consequential  relief, 
from  whicn,  in  fact,  no  relief  could  be 
ed.     A  declaration  such  as  the  judge 
ooses  would  practically  in  no  degree  li 
the   position   of  the   plaintiffs.     It  it 
would  be  binding  only  upon  the  defei 
in  the  present  suit,  whose  sole  inter 
the  matter,  as  the  case  at  present  stand^ 
it  can  be  said  to  be  an  interest),  is  that' 
set  the  Magistrate  in  mo:ion  in  the  pi 
ings  which  he  has  taken.     Supposing  si 
declaration  was  made  by  the  Coan, 
would  it  avail  the  phintifTs  against 
quent  proceedings  under  Chapter  XX, 
Criminal   Procedure  Code  taken 
by   the    Magistrate    against  a  new  bi 
built  by  the  plaintiffs?     The  bridge  »i 
the   plaintiffs   had  has  been^removcd; 
doubtless,  if  they  rebuild  it  as  it  was,  ii 
iifain  be  removed.     But  if  they  build  it  C^i 
new  plan,  in  such  a  manner,  for  instance' 
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sveot  its  being  coosidered  by  the  Ma- 
to  be  an  obstruction  to  the  naviga- 
tbe  khat,  it  is  quite  possible  it  may 
objected  lo  by  the  Magistrate,  and 
may  answer  all  the  purposes  of  the 
the  removal  of  which  is  now  com- 
of. 

precise  question  now  before  us  does 
to  have  been  decided  yet.     Cer- 
k  was  not  decided  or  even  approached 
case  of  Taruck  Nath  Mookerjee  versus 
CDDector    of   Hooghly    (13     Weekly 
;r,  page  13),  which   seems  to  be  in 
tilegree  relied   upon  by  the  Judge  as 
ting  the  view  which  he  takes.    That 
case  which  turned  wholly  upon  the 
Kliags  of  the  Magistrate  having  been 
and    without    jansdiction.     And 
lint  decided    in  that  case  was  the 
l1  responsibility  of  the  Magistrate  for 
me  by  him  irregularly,  without  juris 
and  without   due  care.     The  Full 
decision  which  has  been  already  al- 
to merely  decides  that  the  Magis- 
order  cannot    be    set    aside.     And 
of   Buroda     Pershad    Moosiafee 
Gora   Chand     Moostafee,    reported 
Weekly    Reporter,    page    160,   also 
decide  this  question. 

iiig  at  the  decided    cases  and     at 
XX.  of  the    Criminal    Procedure 
k  appears  to  me  that  it  must  be  con- 
now  as  established  that  the  decision 
isiraie,  when    regularly  arrived  at 
the  purposes  of  the  present  appeal 
be  taken  that  the  proceedings  were 
beid),  is  conclusive  as  regards  the 
act  done  by  him ;  and  I  do  not 
iibat  a  suit  will   lie  for  a   naked  de- 
of  right,  without  any  consequential 
gainst  persons  who  are  not  further 
ia  the  jnatter  than  that  they  were 
ns  who  put  the  Magistrate  in  mo- 

fftjnk  the  Judge's  decree  oug;ht  to  be 

■dc,  and  that  the  plaintifT's  suit  ought 

'  dismissed  with  costs  in  all  the  Courts. 

^trjee,   7.— I    concur.     The    Judge 
"*>  of  opinion  that  the   Magistrate's 
jPJsscd  under  Chapter  XX.  of  the  Cri- 
^  rrocedure  Code  was  passed  with  ju- 
"^n,  and  could  not  be  set  aside  by  a 
^   T'he  Judge  should  have  stopped 
wd  dismissed  the  suit.     His  order  of 
»  clearly  wrong,  and   must  be  set 


The  2i8t  March  1871. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  Onoo- 
kool  Chunder  Mookerjee,  Judges. 

Right  of  way— User^Limitation. 

Case  No.  1400  of  1870. 

Special  Appeal  from  a  decision  passed  hv 
the  Judge  of  Ttt>perah,  dated  the  joth 
April  18'jo^  jt^odifying  a  d€<iision  of  the 
Moonsiff  of  Aoornuggur,  dated  the  2$th 
August  i86g, 

Joy  Doorga  Dossia  (one  of  the  Defendants), 

Appellant^ 

versus 
Juggernath  Roy  (Plaintiff),  Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Bho- 
wanee  Churn  Dutt  for  Respondent. 

In  order  to  establish  a  right  of  wav,  the  person  claim- 
inff  must  prove  uninterruuted  user  for  a  certain  ieneth 
of  time;  and,  if  his  right  is  interrupted,  must  go  into 
Court  at  once. 

No  Ieneth  of  time  can  give  a  party  such  a  right  as 
destroys  all  the  ordinary  uses  of  the  servient  property, 
e.g  ,9.  strugglinjf  right  to  the  promiscuous  use  of  a 
whole  property  for  the  purpose  of  driving  cattle  over 
it. 


Macpherson,  J,—]  am  of  opinion  that  the 
decision  of  the  Lower  Appellate  Court  ought 
to  be  reversed. 

The  plaint,  on  the  face  of  it,  shows  that 
the  rights  of  way  now  claimed  by  the  plaint* 
iff  (if  ihey  ever  existed)  were,  as  regards 
the  plots  Nos.  I  and  2,  interrupted  *by  the 
defendant  so  long  ago  as  the  Bengalee  year 
i2ft8,  and,  as  regards  plot  No.  3,  were  in- 
terrupted so  long  ago  as  the  year  1273. 

Now,  this  suit  was  instituted  on  *the  3rd 
of  March  1869,  about  4  years  subsequent  to 
the  interruption  of  the  right  to  pass  over 
No.  3,  and  8  or  9  years  subsequent  to  the 
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interruption  of  the  user  of  the  other  rights 
of  way  now  cUimed. 

In  order  to  establish'  a  right  of  way,  there 
is  no  doubt  that  the  person  claiming  it  must 
prove  uninterrupted  user  for  a  certain  length 
of  time;  and  that,  if  his  right  is  interrupted, 
he  must  go  into  Court  at  once  if  he  wishes 
to  maintain  the  right.  The  present  plaintiff 
did  not  come  into  Court  for  many  years 
after  his  enjoyment  of  bis  alleged  right  was 
put  an  end  to ;  and  I  think  that  his  suit 
was  in  consequence  bad  on  the  face  of  it. 

Further,  it  seems  to  me  that  the  Lower 
Appellate  Court  was  wrong  in  holding  that 
any  legal  right  of  way  was  proved  over 
No.  3. 

The  Court  of  iirst  instance,  on  personal 
investigation  of  the  property,  found  that  the 
right  claimed  over  No.  3  was  a  right  of 
driving  cattle  generally  over  certain  plots 
of  ground  that  once  lay  fallow,  but  latterly 
were  cultivated.  And  the  Moonsiff  held 
that  there  was  no  right  of  way  estab- 
lished. 

The  Judge,  however,  says  that  the  plaint- 
iff's cows  have  been  for  very  many  years 
driven  by  him  over  these  lands,  and  that 
this  must  be  considered  to  have  given  him 
a  right  of  way  which  cannot  now  be  inter- 
fered with. 

If  the  having  driven  the  cattle  over  the 
lands  generally — that  is  to  say,  not  by  any 
particular  paih,  but  straggling  promiscuously 
over  the  lands — which  is  the  right  claimed 
by  the  plaintiff,  be  held  to  give  the  plaintiff 
a  right  in  all  time  to  come  so  to  drive  his 
cattle,  it  would  be  interfering  with  the  lands 
to  such  an  extent  as  to  make  it  impossible 
that  they  shoul  I  ever  be  used  for  any  useful 
purpose.  Bui  a  right  of  way  or  other  ease- 
ment must  not  be  so  large  as  to  extinguish 
or  destroy  all  the  ordmary  uses  of  the  ser- 
vieni  property  (see  Zumeer  Ah\  i  Weekly 
Reporter,  page  230) ;  and,  in  my  opinion,  no 
length  of  time  would  have  given  the  plaintiff 
such  a  ri^ht  as  he  claims,  namely,  a  strag- 
gling sight  to  the  promiscuous  use  of  the 
whole  property  for  the  purpose  of  driving 
his  cattle  over  it. 

On  the  whole,  I  think  that  the  appeal 
ought  to  be  allowed,  the  judgment  of  the 
Lo«ver  ^Appellate  (?ourt  reversed,  and  the 
suit  of  the  plaintiff  dismissed  with  costs  in 
all  Courts. 

Mookerjee,  J, — I  concur. 


The  2 1st  March  1871. 

Present : 

The  Hon'bie  A.  G.  Macpherson  and 
kool  Chunder  Mookcrjec,  yudget^ 

Grounds  of  appeal — Omisston  by  Couct* 
dure  -  Mahomedan  Law-^Hnsbaiid 
— Contract — Maiatenance. 

C^se  No.  2023  of  1870. 

Special   Appeal  from   a  dtcisian 
the  Judge  of  tipperah,   daJed' ik$i 
June   i8')o^   a^rmin^   a   decision 
^ubordinite  Judge  of  thai  DisfricL 
the  6th  December  i86g, 

Yusoof  AH  Chowdhry  (Defendamj 
Appellant, 

versus 

Mussamut  Fyzoonissa  Khatoon  Q\k\ 
(Plaintiff),  Hespondenf. 

Baboo  Kalee  Mohun  Doss  for 

Bahoos  RomcJi  Chunder  Milter  and 
nath  Doss  for  Respondent. 

Where  a  ground  of  appeal  stated  in  the 
morandum  is  not  alluded  Xxi  when  the  appeal 
for  hearingr,  the  Court  is  not  at  fault  if  no  d 
passed  upon  it.     if,  havinj(  had  his  attention 
it,  a  Judf^e  fails  to  decide  such  point,  the  pro] 
for  the  parties  aj«'<^eved  is  to  ask  him  to 
judgrment. 

In  order  to  satisfy  the  Hi^h  Court  that  a  pi 
the  Jud^fe  omitted  to  notice  was  actually 
oral  picadingfs,  a  party  nmy  put  in  either  an 
some  person  who  heard  the  point  raised,  or 
the  petition  to  the  Judge  drawing  attentioa  toi 
sion,  with  his  order. 

Where  a  Mahomedan  wife,  in  re*conveyii^fea] 
band  the  property  received  from  him  in  lieu  of 
took   from  him  a  written  agreement  in  which 
nanted  to  pay  her  a  certain  «um  of  money  ansi 
out  objection  or  demur:  hkld  that  the  hi 
not  avoid  payment  on  any  of  the  pleas  on 
M ahom  'dan  husband  could  avoid  the  payment 
tenance  to  a  wife. 

Macpherson,  J, — I  am  of  opinion 
judgment  of  the  Appellate  Court  is 
and  ought  to  be  affirmed. 

It  is  contended  that  we  ought  to 
the  case,  in  order  that  the  Judge  may 
the  question  whether  or  not  the  def< 
in  entitled  to  the  350  rupees  meotif 
the  pleadings. 

The  Judge,  in  his  decision,  takes  no 
whatever  of  this  question. 
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[il  ar^oed  that,  inasmuch  as  one  of  the    bound,  I  think,  to  presume  from  the  fact  of 

grounds  of  appeal  filed  in  the  Lower    the  JuJge  taking  no  notice  whatever  of  the 

Court  related  to  this  matter,  we  i  poini,  said  to  have  been  pressed  before  him, 

>w  bound  to  remand  the  case  for  an  ex- 1  that  it  was,  in  fact,  never  pressed. 


tdecision  of  this  point. 

ink  we  are  not  bound*  to  do  anything 
fsort,  when  there  is  nothing  to  induce 
\t  that  the  Judge  was  ever  asked 
»s  any  opinion  as  to  these  350  ru- 
Gtounds  of  appeal  are  daily  sifted 
wiitien  memoranda  of  appeal,  which 
silaJed  to  when  the  appe<il  comes  on 
ing.  If  they  are  not  then  alluded 
ria  the  fault  of  the  parties,  and  not  of 
Ige,  if  no  decision  is  passed  upon 

distinct  issue  such  as  this  as  to  the 

350  had  ever  been  urged  before  the 
il  his  attention  had  been  called  to  it 
I  have  no  doubt  that  he  would  have 

it.  If  he,  having  had  his  attention 
to  it,  faded  to  decide  the  point,  the 

coarse  for  the  appellants  to  pursue 
ask  him  to  review  his  judgment,  and 

it  the  decision  which  he  had  omit- 

• 

appeal  is  dismissed  with  costs. 

f'A^f  7* — I  entirely  concur.     I  think 
serious  imputation  on  a  Judge  to  say 
has  not  paid  any  attention  to  a  par- 
plea  distinctly  raised  before  him  in 


As  regards  the  point  of  Mahomedan  law 
raised  in  the  case,  to  the  effect  that  the 
plaintiff  is  not  entitled  to  the  ihaintenance 
claimeil  on  the  ground  of  her  being  a 
••rebellious  wife'  who  had  refused  to  live 
with  her  husband,  the  defendant,  I  am  of 
opinion  that  the  contention  is  entirely  un- 
tenable. The  Judge  is  right  in  holding  that 
the  contention  does  not  arise  in  this  case. 

The  plaintiff  does  not  sue  for  maintenance 
in  right  of  her  being  a  wife  of  the  defend- 
ant under  tUe  Mahomedan  law  for  the  first 
time  in  this  suit ;  but  it  appears  that  the 
plaintiff,  when  re-conveying  the  property 
assigned  over  to  her  by  the  defendant  in 
lieu  of  dower,  had  taken  a  written  agreement 
from  the  defendant,  in  which  the  defendant 
had  expressly  agreed  and  covenanted  to 
pay  annually  the  sum  of  600  rupees  to  the 
plaintiff  without  any  objection  or  demur. 
This  agreement  was,  therefore,  for  a  valuable 
consideration  paid  by  the  plaintiff  to  the 
defendant.  In  this  suit,  the  plaintiff  is 
only  demanding  this  sum  of  money,  which 
in  the  agreement,  however,  is  called  a  "  sum 
allotted  lor  her  maintenance."  The  plaint- 
iff, it  therefore  appears  to  me,  is  not  claim- 
ing a   maintenance  in   the   strict   sense  of 


t    It  must  be  shown  to  us  clearly    ^^^^  ^^J^  .(^^'"  ^^®  defendant,  because  she 


point  was  actually  pressed  in  the 

Appellate  Court  before  we  can  re- 

the  case  to  the  Judge  for  an  opinion 

point,     h  is  not  sufficient  to  show 

written  grounds  of  appeal  contain 

Hion ;  for  we  find  that  the  pleaders 

orge  all  the  objections  contained  in 

loranda  of  appeal.     In  the  exercise 

discretion,  they  often  abandon  many 

which  they  consider  to  be  nnten- 

irivolous^ 


was  his  wife,  and  as  such  entitled  to  some 
maintenance,  but  she  Is  asking  the  defendant 
to   fulfil  the  terms  of  the  contract  entered 
upon  by  him  with  her  in  this  a^sreement. 
There  is  no  stipulation  in  this  deed  that  the 
plaintiff  will  be  entitled  to  this  sum  in  case 
only  of  her  living  in  the  same  house  with 
the  defendant,  or  that  she  would  forfeit  this 
amount    if  she    lives    elsewhere.     I  think, 
therefore,  that  the  point  of  Mahomedan  law 
pressed  upon  us  does  not  arise  in  this  case. 
This  is  a  suit  founded  on  an  express  ccn- 
tract  of  the  defendant  to  pay  a  certain  sum 
of  money  annually  to  the  plaintiff  in  consi- 
deration of  her   relinquishing  the  property 
she  obtained  as  her  dowry  for  the  term  of 
the  natural  life  of  the  defendant.     The  fact 
of  plaintiff  being  the  wife  of  the  defendant, 


H  cases  where  the  Courts  below  real- 

to  notice  a  particular  objection  urg- 

panies  ought  to  be  able  to  satisfy  us 

point  was  actually  taken  before  the 

in  the  oral  pleadings.     This  can  be 
either  by  an  affidavit  of  some  person 

»y  present  in  Court   who   heard    the  ^  or  this   annuity  or  allowance  being  called 
W^wd,  or  by  a  petition  to  the  Judge  i  "maintenance,"  would  not  change  the  real 

:  his  auention  to  the  omission,  and  i  character  of  the  allowance,  and  enable  the 

him  to  pass  an  opinion  on  the  parti-  I  defendant  to  plead  any  of  the  pleas  on  which 
point.     A  copy  of  this  petition  with  !  a  claim  to  maintenance  by  a  Mahomedan 


Itt  of  the  Judge  may  be  sufficient  to 
that  the  point  was  raised  before  him 
*tecncc  of  anv  such  evidence,  we  are 


wife  can  be  avoided  by  the  husband  under 
the  law  of  that  religion.  Here  are  two 
parties,   one   has    relinquished    a   valuable 
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property  on  a  consideration  of  an  annual 
piyment  of  600  rupees,  the  other  accepts 
tiie  same,  and  covenants  to  pay  this  sum  with- 
out  any  objection.  This  appears  to  me  to  be 
cleanly  a  simple  case  or  contract,  and  plaint- 
iff will  succeed  exactly  as  it  she  was  not 
the  wife  of  the  detendant,  but  a  stranger 
who  had  parted  with  her  property  for  a 
consideration  of  600  rupees  to  be  annually 
paid  to  her  by  trie  defen»iant.  The  appeal 
should  be  dismissed  with  all  costs. 


The  2ist  March  1871. 

Present : 

The  Hon'ble  J.  P  Norman.  Officiating  Chief 
Justice,  and  the  Hon'ble  E.  Jackson,  Judge. 

m 

Breach  of  contracts-Liability— Cause  of 

action. 

Case  No.  2187  of  1870. 

Special  Appeal  from  a  deci.ion  passed  by 
the  Additional  Judge  of  Nuddea,  dated 
the  i^th  July  iSyo,  affirming  a  decision 
of  the  Sudor  din  ite  Judge  of  that  District y 
dated  the  6th  December  iSog, 

Brojo  Nath  Paul  Chowdhry  and  another 
(Defendants),  Appellants, 

versus 

Bimola  SDondure^  Dissia  (Plaintiff), 

Respondent, 

Baboos  Taruck  Ntth  Sein  and  Mohendro 
Lai  I  Shome  for  Appellants. 

Baboos  Chunder  Madhub  Ghose  and  Kalee 
Mohun  Doss  for  Respondent. 

Defendants,  for  a  consideration,  gf ranted  to  plaintiffs 
a  lease  of  certain  churs,  which  were  an  accretion  to  a 
zemtndary,  and  had  been  in  the  possession  of  Govern- 
ment, but  were  at  the  time  under  temporary  settlement 
with  the  defendants.  Suhseqneiitly  defendants  sold 
their  zemindary  to  a  third  party  reserving  to  them- 
selves the  chur.  Ultimately  it  was  ordered  by  the 
Commissioner  of  Revenue  that  the  churs  should  be 
settled,  not  with  defendants  but  with  the  purchasers 
(the  third  party),  as  appertaining  to  the  zemindary. 
Defendants,  having  thus  b«*come  unable  to  }^ve  plaint- 
iflfs  possession,  were  sued  for  a  refund  of  the  premium 
or  consideration  money. 

Held  that  it  was  the  duty  of  the  defendants  to  take 
step»  to  call  in  c^uestion  the  decision  of  the  Commission- 
er, and  that  their  manasrcr's  admission  of  their  liability 
to  repay  the  premium  with  interest  put  an  end  to  any 
c'ai  n  for  damages  for  the  original  breach  of  contract, 
and  cof^tituted  a  fresh  cause  of  action  from  which  limi- 
tation ran. 

Norman^  C,  J. — We  think  there   is  no 
ground  for  disturbing  the  decision  of  the 


Lower  Appellate  Coun.  The  f« 
Shortly  these.  The  defendants  by  a 
which  was  duly  regi:$tered,  granted  a 
for  a  consideration  of  a  bonus  or  pi 
of  Rupees  2,537-6  annas,  of  1,538 
odd  cotiahs,  at «  rent  of  Rupees  735, 
tain  churs.  These  churs  were  an 
to  a  zemindaree  called  Dehee  Powaee^j 
belonged  to  the  plaintiff.  The 
been  in  the  possession  of  Goveroi 
several  years;  btit  at  the  time  of 
ing  of  the  potiah,  the  defendants  hadi 
ed  a  temporary  seidement  of  thei 
defendants  subsequently  sold  dieir 
daree  Dehee  Powaeen  to  Thakooc 
Gossain,  reserving  to  themselves 
called  Sattrakatee.  Thakoor  Doss 
obtamed  a  seiilement  of  the  zemindi 
the  defendants  applied  for  a  seulei 
the  churs.  But  it  was  ultimately 
by  the  Commissioner,  by  a  letter  ds 
i6th  of  February  1863,  that  ibe 
should  be  settled,  not  with  thedefe 
but  wiih  Thakoor  Doss  Gossain,  as 
tain  ing  to  the  zemindaree.  The  d< 
thus  became  unable  to  give  to  ihe 
possession  of  the  churs  comprised 
putnee  pottah,  and  the  present  suit  is  1 
to  compel  them  to  refund  the  premii 

The  evidence  on  the  pan  of  the 
shows  that,  in   1 271,  an  interview  t< 
between  the  plaintiffs  and  Brojo  Ni 
Ch  )wdhry,  who  was  the  manager  at 
member  of  the   familv  of  the  dcfe 
at  which  meeting  Brojo  Nath  adi 
liability  of  tne  defendants  to  repay  t) 
which    they    had     received    with 
inasmuch  as  the  defendants  were 
give  possession  in  accordance  with 
of  the  pottah. 

The  first  Court,  on  this  evidence, 
decree   in  favor  of  the  plaintiffs, 
them  entitled  to  a  return  of  the  boni 
ther  with  Rupees  200,  which  had  b( 
sequently  paid  as  rent. 

From  that  decision  there  was  an 
to  the  Judge,  and  the  principal  point 
before  him,  and  again  before  oarselw| 
been  that  the  suit  is  barred  by  limit 

The  first  <'ourt  finds  that  ibe  pJ 
statement  that  Brojo  Nath  Paul  Q 
as   manager  of  the  defendants' 
affairs,  had  agreed  on  their  behalf  ©^ 
the   money  is  proved ;  and  if  tl^ 
there  is  n>  question  whatever  tbai  tb^ 
ment  between  the  plainiiff  and  the 
ani  Brojo  Nath.  amounted  to  an  ^iy 
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{Hit  an  end  to  any  claim  that  might  arise 

suit  for  damages  for  the  breach  of  the 

tnal  contract,   and   constituted    a  fresh 

of  action ;  and  as  this  suit  was  brought 

three  years  from  that  date,  it  would 

rif,  in  any  view  of  the  case,  be  within  time. 

ic  defendants,    however,    preferred   an 

jl  against  the  decision  of  the  Subordi- 

Judgeon  that  point,  and  the  Judge,  on 

',  omits  to  express  any  opinion  as  to 

the  admission  on  the  part  of  Brojo 

which  was  denied  by  him,  was  really 

as  alleged. 

^e,  therefore,  cannot  rest  our  decision  in 
ling  his  judgment  on   an   assumption 
the  admission  was  made.     It  turns  out, 
;v€r,  that  the  pottah  being  a  duly  regis- 
pottah,  and  containing  a  contract  to 
possession  at    the  commencement  of 
I,  the  suit  was  originally  brought  with- 
[ifs  years  front   the   commencement    of 
and  is,  therefore,  clearly  within  time. 

defendants  have  also  contended  that 
reach  of  contract  on  their  part  is  shown, 
are  of  opinion  that  the  objection  ought 
to  prevail.  We  are  certainly  impressed, 
Ibe  facts  as  stated  to  us  by  the  vakeels 
iJboth  sides,  with  the  belief  that,  under  the 

as  granted  by  the  defendants,  the 
ffs  may  have  acquired  a  right  which 
could  probably  enforce  as  against  Tha- 
Boss  Gossain. 

certainly  do  not  understand  why  the 

tissioner  should  have  insisted  on  giving 

ikoor  Doss  Gossain  a  settlement  of 

iiire  zemindaree  including  the  accreted 

when,  by   the  contract  under  which 

toor  Doss  Gossain  became  owner  of  the 

laree,    all   rights    to    such    accreted 

were  expressly  excluded. 

appears  to  us,  however,  that  it  was  the 
of  the  defendants,   as  owners  of  the 
indaree,  as  persons  who  had  agreed  to 
possession  to    the  plaintiffs,   to   have 
steps  to  call  in  question  the  correct- 
of  the  Commissioner's  decision  in  1863, 
*r  by  suit  or  by  an  appeal  to  the  Board 
^*enae.    It  seems  to  us  that  the  plaint- 
Uowed  what  was  a  reasonable,  and  more 
reasonable,  time  to  elapse  to  enable 
^defendants  to  take  such  steps  to  assert 
own  title  as  zemindars, «nd  put  the 
stiffs  in  possession ;  and  if  it  be  true, 
are  disposed  to  believe  that  it  must  be 
that    the    defendants    through    their 
-piece,  Brojo  Nath,  elected  not  to  pur- 
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sue  their  rights,  and  offered  to  pay  back  the 
bonus  to  the  plaintiffs,  it  was  not  incumbent 
on  the  plaintiffs  to  fight  out  a  battle  which 
was  not  their  own. 

We  think,  therefore,  that  the  decree  in 
favor  of  the  plaintiffs  was  correct. 

The  decree  of  the  Lower  Appellate  Court 
is  affirmed  with  costs. 


The  2 1  St  March  1871. 

Present : 

The  Hon'bje  F.  A.  Glover  and  W.  Ainslie, 

Judges. 

Possessory  suit— Rent-free  title— Onus 

proband!* 

Case  No.  2333  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Officialing  Judtcial  Commissioner  of  Chola 
Nagpore^  dated  the  2gth  July  i8^o,  re* 
versing  a  decision  of  the  Moonsiff  of  that 
District,  dated  the  21st  December  i86(j. 

Ram  Naraln  Singh  Deo  Bahadoor  (Plaintiff), 

Appellant, 

versus 

Bistoo  Thakoor  (Defendant),  Respondent, 

Baboo  Bhowanee  Churn  Dull  for  Appellant. 

Baboo  Radhika  Churn  Mitter  for 
Respondent. 

{n  a  suit  to  recover  possession  of  land  within  plaint* 
iff's  estate,  in  which  defendant  sets  up  a  rent-free  title, 
all  that  plaintiff  is  required  to  show  is  that  either  he 
or  his  predecessor  had  received  rent  for  the  land  at 
some  time  subsequent  to  the  perpetual  settlement,  in 
which  case  the  onus  of  proving  title  falls  on  the  de- 
fendant. 

Glover,  J, — This  was  a  suit  to  recover 
possession  of  a  certain  portion  of  land  which 
is  admittedly  contained  within  mouzah 
Khoodeebank,  the  property  of  the  plaintiff. 
It  appears  that  in  1273  one  Sreenath  Mah- 
ton,  a  ryot  on  the  land,  sued  the  present 
defendant  for  damages  for  the  illegal  cutting 
of  his  crops.  This  suit  failed,  and  the 
plaintiff,  as  owner  of  the  land  within  which 
the  jote  was  situated,  brings  this  suit  to 
recover  possession  from  the  defendant  on 
the  ground  that  the  cutting  of  his  ryot's 
crops  has  dispossessed  him  from  a  portion  of 
his   property.    The   defence  was  that  the 
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land  did  not  belong  to  the  plaintiff  at  all, 
but  was  part  of  the  defendant's  rent-free 
tenure.  The  first  Court  found  for  the  plaint- 
iff, holding  that  he  had  proved  that  the 
land  was  comprised  within  his  village  ;  that 
he  had  been  ousted,  as  alleged,  by  the  de- 
fendant ;  and  that  the  defendant  had  altoge- 
ther, failed  to  prove  his  case. 

On  appeal,  the  Judicial  Commissioner  re- 
fused to  attach  any  credence  to  the  witjiesses 
brought  forward  by  the  plaintiff,  on  the 
ground  that,  in  the  former  case  in  which  the 
ryot  had  sued  for  damages,  he,  the  ryot, 
had  been  unable  to  prove  that  the  lands  now 
in  dispute  had  been  cultivated  by  him.  He 
found  that,  although  in  that  case  proof  of 
Sreenaih*8  cultivation  had  failed,  in  this 
case  seven  witnesses  had  come  forward  to 
give  evidence  as  to  that  fact ;  and  on  this 
account  he  disbelieves  the  evidence,  and  says 
that  the  depositions  of  these  witnesses  can- 
not, in  the  teeth  of  the  Principal  Sudder 
Ameen*s  decision,  prove  the  plaintiff's  pos- 
session through  Sreenath  ;  and  therefore  that 
the  plaintiff's  case  had  not  been  proved. 

It  appears  to  us  that  this  decision  cannot 
stand.  The  land  being  admittedly  within  the 
plaintiff's  mouzah,  and  the  defendant  setting 
up  a  rent-free  title  to  it,  all  that  the  plaintiff 
was  required  to  do  was  to  show  that  either  he 
himself  or  his  predecessor  had  received  rent 
for  that  land  at  some  time  subsequent  to  the 
Perpetual  Settlement,  in  which  case  the  onus 
of  proving  his  title  to  the  land  as  rent-free 
would  be  on  the  defendant.  In  this  case  the 
plaintiff  produced  no  less  than  seven  witness- 
es, who  depose  to  the  fact  that  Sreenath  was 
the  ryot  cultivating  the  land  on  behalf  of  the 
plaintiff,  and  that  the  plaintiff  had  received 
rent  from  him.  The  Judicial  Commissioners 
reasons  for  disbelieving  this  evidence  ap- 
pear to  us  altogether  insufficient,  for  what- 
ever  may  have  passed  in  a  previous  case 
between  the  defendant  and  Sreenath  can 
be  no  evidence  whatever  ag&inst  the  plaintiff 
in  this  case ;  and  even  if  it  were  treated  as 
evidence,  it  would  be  no  ground  for  dis- 
believing the  evidence  of  witnesses  who 
have  distinctly  sworn  to  the  fact  of  the 
payment  of  rent  by  Sreenath  to  the  plaint- 
iff  for  the  lands  in  dispute.  It  is  not, 
moreover,  very  clear  that  the  original  case 
brought  by  Sreenath  decided  this  point 
adversely  to  the  plaintiff's  contention  in  this 
case.  The  record  of  that  case  has  not  been 
filed,  and  all  that  the  Judicial  Commissioner 
has  gone  upon  is  a  statement  by  the  Prin- 
cipal  Sudder  Ameen  incidentally  made  in 


the  course  of  his  decision  ;  and  coosidi 
that  the  first  Court  in  that  case  had 
a  decision  for  the  plaintiff  on  the 
that    cultivation  of  the    land   by  bis 
Sreenath  had  been  proved  to  its  satisf&c 
it  is  certainly  not  enough,  supposing 
the  former  case  was  evidence,  to  rclj 
reversing  the  decree  of  the  first  Court 
chance  remark  in  the  midst  of  the  Sul 
nate  Judge's  decision   in  a  case  in 
the   plaintiff  in  this  suit  was  not  a 
In  this  case,  moreover,  we  find  that 
least  of  the   defendant's    witnesses 
that   part  of    the   plaintiff's    case, 
that  Sreenath  was  in  possession  of  the 
We    think,    therefore,   that  the  d( 
of    the    Judicial    Commissioner  has 
come  to  upon  what  is  not  legal  evic 
and  that  his  decision  should   be  revc 
that  of   the   first   Court    restored,  and 
appeal  allowed  with  costs. 


The  2 1  St  March  1871. 

Prise  nl  : 

The  Ilon'ble  H.  V.  Bay  ley  and  G.  C. 

Judges, 

Hindoo  Law— Adoptton—Siidru. 

Case  No.  2591  of  1870. 

Special  Appeal  from   a    decision  fn 
the      Subordinate    Judge    of  R(ijs\ 
dated  the  12th  September  rSjo^  n 
a   decision    of  the    Moonsiff  of 
dated  the  26th  April  iSyo* 

Niltyanund  Ghose  (Defendant),  Apptl 

versus 

Kishen  Dyal  Ghose  (Plaintiff).  Respok 

Baboos  Mohinee    Mohun   R^iy    and 
Chunder  Chuckerbutty  for  Appellant.- 

Baboo  Luckhee  Churn  Bose  for  Respon( 

Per  Bay  ley  ^  3^.— The  ceremonies  necessary  inl 
of  adoption  in  the  superior  classes  are  not  n( 
in  the  case  of  adoption  by  a  sudra.  Where  ihe[ 
son  is  a  member  of  the  family,  the  mere  gitinr 
taking  may  be  sufficient  Co  f^xwt  validity  to  the  H 
lion. 

Bay  ley,   J. — I   am   of   opinion  that 
special  appeal  must  be  dismissed  with 
I'he  main  (^estion  raised  before  us  is 
the  mere  giving  and  taking  of  the  son 
not  sufficient  for  the  purposes  of  adopj^ 
and  that  there  is  no  proof  on  the  record 
the  performance  of  those  ceremonies  wdj 
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required  bj  the  Hindoo  Law  to  give  va- 
to  the  adoption  in  this  case,  which  is 
itediv  one  of  a  sudra, 

Lnotber  point  raised  is  that   the   suit  is 
"^d  by  limitation. 

think  it  is  sufficient  for  the  purposes  of 
appeal  to  deal  with  the  first  point  only, 
it  is  clear  that  the  adoption  was  made 
|i47,  B.  C.     It  is  also  clear  that  this  suit 
"been  brought    30  years  afterwards.     It 
admitted  that  there  was  no  dispute 
ird  to  this   property   until   the   year 
or,  in  other  words,  that  from  the  year 
down  to  the  year  1256  there  was  an 
jrrupted   enjoyment  of   all   the    rights 
[belong  to  an  adopted  son  by  the  adopted 
[fo  this  case ;  and  it  is  not  denied  that  the 
rai  rites  of  the  father  were   performed 
lis  adopted  boy. 

is  urged  that  these  funeral  rites  might 
as  well  be  performed  by  the  other  mem- 

of  the  family ;  but  this  is  rather  beg- 
,  the  qaestion.  Everybody  knows  that 
sapindas   are   entitled   to   perform    the 

i\  ceremonies ;  but  it  is  equally  known 

an  adopted  son  fully  represents  the  son 

^tiie  father,  and  that,  on   the'  ground  pf 

very  representation,  it  is  he  who  is  or- 

rily  looked  to  for  the  performance  of  the 

i\  rites  of  the  adoptive  father. 

ft  are  referred  to  a  case  reported  at  page 
[plume  XIII.,  Weekly  Reporter,  decided 
Tr.  Justice  Loch  and  myself ;  but  1  think 
that  case  has  no  bearing  upon  the 
>n  at  issue  in  this  case.  In  that  case, 
igb  the  objection  taken  was  that  a 
adoption  is  not  valid  in  the  absence 
lin  ceremonies  enjoined  by  the  H in- 
law, we  found  that  such  ceremonies 
been  performed.  It  is  then  ingeni- 
remarked  that  in  that  case  we 
our  opinion  that  the  performance  of 
ceremonies  was  necessary  to  render 
adoption  valid,  but  did  not  express  that 
>n  with  regard  to  the  necessity  of  the 
I-aw,  but  only  with  reference  to  the 
of  the  case.  We  substaniially  said 
^  that  it  was  unnecessary  to  go  into 
«luestion  whether  the  ceremonies  were 
rfutcly  requisite  or  not,  because  they 
performed  in  that  case,  and  were  re- 
id  to  as  having  been  performed.  On 
<Hber  hand,  we  have  not  been  pointed 
any  decision,  nor  are  we  aware  of  any 
'  «y.  ruling  that  the  same  ceremonies 


which  are  necessary  to  be  observed  in  the 
case  of  an  adoption  in  the  superior  classes 
are  also  necessary  in  the  case  of  an  adoption 
by  a  sudra.  In  addition  to  this,  we  have 
this  prominent  fact  in  the  present  case,  that 
the  adopted  son  is  a  brother's  son,  a  member 
of  the  same  family,  in  regard  to  whom  the 
mere  giving  and  taking  may  be  sufficient  to 
give  validity  to  the  adoption,  which  has  been 
called  into  question  after  ihe  lapse  of  so  long 
a  tinrfe  in  the  course  of  which  the  question 
as  to  whether  the  necessary  ceremonies  were 
performed  or  not  was  never  raised.  The 
presumption,  therefore,  is  that  all  that  was 
necessary  to  render  the  adoption  valid  had 
been  performed ;  and  with  this  presumption  on 
the  one  side,  it  entirely  lies  upon  the  opposite 
party  to  rebut  it.  Now,  what  do  we  find 
that  rebuttal  consists  of.?  We  have  a  clear 
finding  of  fact  by  the  Subordinate  Judge 
below  in  the  following  words :  "  The  de- 
''  fendant  has  not  been  able  to  adduce  any 
"  oral  and  documentary  evidence  tp  show 
'^  that  the  plaintiff  is  not  an  adopted  son,  and 
"  is  not  in  possession  of  the  other  properties 
"  left  by  Nimaye,  and  also  to  substantiate  his 
"  own  pleas." 

Under  these  circumstances,  we  think  we 
should  be  wrong,  if  now,  after  the  lapse  of  so 
many  years,  when  the  adopted  son  has  been 
recognized  as  such  by  all  the  members  of  the 
family,  has  performed  the  funeral  riles,  and 
succeeded  to  the  property  of  his  father,  we 
are  to  declare  the  invalidity  of  his  position 
as  adopted  son. 

In  this  view,  we  tl^ink  it  is  needless  to 
go  into  the  question  of  limitation.  It  is 
sufUcient  to  say  that  the  suit  has  been 
brought  within  12  years  from  the  date  of  the 
alleged  dispossession. 

The  special  appeal  is  dismissed  with 
costs. 

Pauly  J, — 1  concur.  I  consider  the  deci- 
sion of  the  Subordinate  Judge  to  be  a  sen- 
sible and  a  careful  judgment.  Without 
dsvelling  at  present  on  the  question  of 
Hindoo  Law  raised,  I  think  that  question 
does  not  arise  in  the  present  case,  because  it 
is  clear  that,  on  the  death  of  Nimaye,  the 
plaintiff  was,  by  consent  of  all  the  male 
members  of  the  family,  allowed  to  perform 
the  sradh  of  Nimaye,  and  to  succeed  and 
get  into  possession  of  all  the  properties  left 
by  Nimaye.  Under  such  circumstances,  it 
would  be  apparently  unjust  and  an  extreme- 
ly hard  case  if  the  defendant  is  now  allowed 
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to  raise  a  question  in  regard  to  property 
which,  by  common  consent  of  all  the  mem- 
bers, had  been  allowed  to  the  plaintiff  on  the 
death  of  Nimaye. 

With  regard  to  the  question  of  limitation, 
I  have  to  observe  that  it  has  been  found  by 
the  Lower  Appellate  Court  that  the  former 
suit  was  a  fraudulent  suit,  inasmuch  as 
Gobind  was  not  the  proper  guardian  of 
Nimaye.  That  being  so,  the  decree  is  not 
binding,  and  limitation  commences  to  run 
from  the  date  of  dispossession,  which  is 
within  12  yeais  of  the  present  suit. 


The  22nd  March  1S71. 
Present : 

m 

The  Hon'ble  A.  G.  Macpherson  and  W. 
Ainslie,  Judges, 

Certificate  under  Act  XXVII.  of  1861— Section 
404,  Code  of  Criminal  Procedure— Section  7, 
Regulation  V.  of  1799. 

Case  No.  21  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Patna,  dated 
the  i6th  January  i8yi, 

Cazee  Abid  Hossein  (Petitioner),  Appellant, 

versus 

Mussamut  Reazun  (Opposite  Party\ 
Respondent. 

Mr,  C,  Gregory  for  Appellant. 
Mr,  R,  E.  Twidale  for  Respondent. 

Casc.—k  died  leaving  a  widow  and  two  daughters,  and 
property  in  cash  and  Government  securities.  None  of 
his  heirs  being  present  at  the  time,  the  Magistrate  sent 
the  property  to  the  Collector  as  latearis.  The  widow  ap- 
plied for  a  certificate  under  Act  XXVII.  of  1861,  and 
obtained  it  from  the  Judge^who  rejected  a  similar  appli- 
cation  from  one  H  alleging  himself  to  beacousinof  the 
deceased.    The  widow  then,  armed  with  the  certificate. 


applied  for  the  property  to  the  Magistrate,  who, 
representation  from  H  that  he  had  appealed  i 
High  Court,  refused  to  deliver  the  property.  Thc< 
then  appealed  to  the  Sessions  judge,  who  disnui 
appeal.  She  then  moved  the  Hieh  Court  under 
404  of  the  Criminal  Procedure  Code. 

Held  that  the  High  Court  hid  no  jorisdi 
deal  with  the  matter  under  the  Section  referred  tc 
Act  XXV.  of  1 86 1. 

Held  that  the  property  taken  possession  of 
Magistrate  ou^ht  to  have  found  its  vi-ay  into  lWi| 
tody  of  the  Civil  Court  in  the  manner  contemplair^ 
Section  7,  Regulation  V.  of  1799,  and  that  the  GnU 
ought  to  treat  the  property  as  practically  in  "* 
temporary  care. 

Held  (as  regards  IPs   appeal)  that  the 
might  be  delivered  to  the  widow  who  held  the  c 
on  ))er  furnishing  proper  security  for  the  purpoKi 
demnifying  the  appellant  H. 

Macpherson,  J. — We  think  this  ruld 
to  be  discharged  on  the  ground  that  we 
no  jurisdiction  to  deal  with  the  matter 
Section  404  of  the  Criminal  Procedure 
or  otherwise. 

We  may  add,  however,  that  the  wi 
the  proceedings  appear  to  us  to  have 
wrongly  conceived  throughout,  and  tfaaCj 
properly  which  was  taken  possession  (t\ 
the  Magistrate  ought  to  have  found  iti 
into  the  care  or  custody  of  the  Cin'I 
ia  the   manner  contemplated  by  S( 
Regulation  V.  of  1799 ;  and  we  think 
sooner  the  Magistrate  has  the  maUer 
with  under  that  Regulation,  the  better  it 
be  for  himself  if  he  wishes  to  avoid 
sibiliiy  for  the  property  which  is  now  ii 
custody. 

As  at  present  advised,  we  see  no 
why  the  Zillah  Court  should  not  treaty 
property  in  the  Magistrate's  hands  as 
practically  in  the  temporary  care  of. 
Civil  Court. 

As  to  the  certificate  which  is  the 
of  the  Miscellaneous  Regular^Appeal  Nc 
we  simply  confirm  the  order  gramin^a 
ficate  to  the  respondent,  without  expr 
any  opinion  as  to  the  relationship  of  tb^ 
pellant  to  the  deceased.    But  we  shall 
that  proper  security,  to  the  fullest  extent 
can  be  required  for  the  purpose  oi  in<i< 
fying  the  appellant,  shall  be  taken  from 
respondent  (if  it  has  not  been  already  u 
For  the  purposes  of  calculating  the  ai 
of  that  security,   the  Rupees   16,000  »l 
the  respondent  claims  as  being  his  o«'0 ' 
perty  must  be  deemed  as  part  of  the 
of  the  deceased. 

We  make  no  order  as  to  costs. 
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The  22nd  March  1871. 

Presini  : 

Hon'ble  R  A.  Glover  and  Dwarkanath 
Mitter,  Judges, 

Special  Appeal. 

Case  No.  1274  of  1870. 

1/  Appeal  from   a    decision   passed  by 
Sukrdinaie  Judge  of  Backergunge^ 
iihe  22nd  March   iSyo,   reversing   a' 
w  of  the  Moonsiff  of  Do7viutgunge,  I 
^  ike  2gih  April  i86g, 

imeezooddeen  Bhooyan  (Piaintiff), 
Appelhinfy 

I 

versus  \ 

I 

[oymala  (Defendant),  Respondent.  ! 

Luieet  Chunder  Sein  for  Appellant. 


ihoo  Grish  Chunder  Mookltjee  for 
Respondent. 

rrsasons  in  a  judgment  are  such  as  can  be  right- 
I  and  the  inferences   such   as   can  be  legally  ' 
'  cinoot  be  set  aside  in  special  appeal,  even  if  i 
Hate  Court  cannot  agree  with  or  support  all  the 

(gtvpn.  ' 

f,  J, — This  was  a  suit  on  a  regis- 
,bond,  dated    i6th   Bhadro  1268,  for 
575  principal,  and  Rupees  425  in- 
laking  up  the  total  Rupees  1,000. 

defendant  denied  that  she  either  exe- 
[Ikebond,  .or  that  she  was  a  party  to 
sring  it. 

8 Moonsiff,  on  the  evidence,  considered 
l^d  to  be  genuine,  and  gave  the  plaintiff 

•vw. 

Sabordinate  Judge  has  reversed  that 
and  dismissed  the  plaintiff's  suit. 

i  contended  in  special  appeal  that  the 
linate  Judge  ought  to  have  compared 
ndwriting  of  the  bond  with  the  ad- 
nandwriting  of  TiUick  Chunder,  the 

ihc  principal  defendant,  on  another 
ent,  this  son  being  the  person  who  is 

have  written  out  the  bond  ;  and  that, 
Court  having  decided  the  case  to  a 
extent  on  the  comparison  of.  hand- 
lithe  Subordinate  Judge  ought  not  to 
pot  that  circumstance  entirelv  out  of 
wration, 


On  referring  to  the  judgment  of  the  Sub- 
ordinate Judge,  we  find  that  this  point  was 
considered  by  him,  for  he  remarks,  with  re- 
ference  to  the  Moonsiff's  finding  on  the  com- 
parison of  handwriting,  that  the  conclusion 
of  the  Moonsiff  does  not  seem  to  him  suffi- 
cient. I  understand  the  meaning  of  this  to 
be  that,  in  the  face  of  the  strong  reasons 
which  the  Subordinate  Judge  thought  suffi- 
cient to  enable  him  to  say  that  the  bond  was 
never  executed  by  the  defendant,  the  mere 
comparison  of  handwriting  was  not  suffi- 
cient to  establish  an  entirely  contrary  state 
of  things.  With  reference  to  another  part 
of  his  decision  on  the  Moonsiff's  finding  as 
to  the  law  laid  down  in  Norton  on  Evidence, 
we  find  that  the  Subordinate  Judge  is  quite 
correct,  inasmuch  as  the  principle  of  law 
laid  down  in  that  book  regards  only  wit- 
nesses, who,  either  from  death  or  any  other 
circumstance,  are  not  in  a  position  to  attend. 
It  is  urged  generally  by  the  pleader  for  the 
special  appellant  that  the  Subordinate  Judge 
has  wilfully  shut  his  eyes  to  a  number  of 
circumstances  which  are  quite  sufl^cient  to 
show  that  the  plaintiff's  case  is  just,  and  that 
the  bond  was  really  executed  by  the  de- 
fendant. It  is  not,  however,  necessar}'  that 
we  should  agree  with  or  support  all  the  rea- 
sons which  the  Subordinate  Judge  has  given 
for  his  decision.  It  is  sufficient,  for  the  pur- 
poses of  this  special  appeal,  if  we  can  say, 
on  reading  the  whole  judgment,  that  the 
reasons  which  he  has  given,  and  the  infer- 
ences which  he  has  d?awn,  are  not  such  rea- 
sons and  inferences  as  he  could  not  rightly 
give  or  legally  draw  under  the  facts  and 
circumstances  of  the  case.  One  point  on 
which  the  Subordinate  Judge  has  laid  great 
stress  is,  we  think,  a  point  of  very  great  im- 
portance. We  find  that,  at  the  very  time 
when  the  plaintiff  is  said  to  have  lent  this 
money  to  the  defendant  on  the  bond,  the 
plaintiff  himself  was  indebted  to  the  defend- 
ant, in  no  less  than  Rupees  606  on  account 
of  arrears  of  rent.  The  Subordinate  Judge 
has  considered  this  a  most  extraordinary 
and  incredible  circumstance,  that  the  defend- 
ant, being  creditor  of  the  plaintiff  in  a  very 
large  sum,  should,  at  the  same  time,  borrow 
money  from  him,  and  thus  put  himself  in 
the  position  of  being  used  for  the  recovery 
of  the  monev. 

We  think,  on  the  whole,  that  the  plaintiff 
has  made  out  no  case  sulTicient  to  justify 
our  interference  in  special  appeal,  ?ind  we, 
therefore,  dismiss  this  special  appeal  with 
costs, 
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The  22nd  March  1871. 

Present  : 

The  Ilonble  F.  A.  Glover  and  Dwarkanath 

Mitter,  yudges. 

Joint  Hindoo  family— Commensality— Presump- 
tion. 

Case  No.  1363  of  1870. 

Speciiil  Appeal  from  a  dtiiston  piisseJ  hj' 
the  Subordinate  Judge  of  Nuddea,  dated 
the  2yih  June  iSyo,  reversing  a  decision 
of  the  Moansiff  of  Kooshteah^  dated  the 
2(jth   May  i86y, 

Golam  Mustafa  Khan  and  others  (some  of 
the  Defendants),  Appellants^ 

versus 

Sheo  Soonduree  Burmonee  (Plaintiff), 
Respondent. 

Baboos  Kalee  Mohun  Doss  and  Kashee 
Kant  Sein  for  Appellants. 

Baboo  Romesh  Ch  under  Mitter  for 
Respondent. 

Where  part  of  the  family-property  is  proved  to  be 
joint,  and  the  members  live  ift  commensality,  there  is 
a  very  warrantable  presumption,  according  to  Hindoo 
Law,  that  the  family  is  joint. 

Glover y  J , — This  case  was  remanded  by 
this  Court  on  the  20th  July  1 868,*  in  order  that 
the  suit,  which  involved  a  great  number  of  de- 
fendants, might  be  tried  separately  as  regards 
each  particular  party.  This  has  now  been 
done,  and  both  the  Lower  Courts  have  de- 
cided the  case  in  the  terms  of  the  order  of 
remand. 

The  suit  was  for  possession  of  1 3  jotes  si- 
tuated in  27  plots  on  the  ground  of  inherit- 
ance, the  plaintiff  claiming  to  succeed  to 
certain  shares  of  ancestral  estates  hereto- 
fore held  by  her  son. 

The  defence  was  that  the  property  was 
not  ancestral  or  joint,  and  that  it  was  the 
separate  acquisition  of  the  two  elder  brothers, 
Ram  Narain  and  Gunga  Deen,  by  purchase 
at  auction-sale. 

The  Subordinate  Judge  has  held  that  the 
properly  was  partly  joint  and  party  ances- 
tral, antl  that  the  plaintiff,  as  heiress  of  her 

^ 

■^  10  W   R.,  p.  1R7. 


minor  son,  was  entitled  to  the  share 
she  claimed. 

I'he  points  taken  in  special  appeal are,{ 
ly,  that  the  Subordinate  Judge  has  Dat[ 
the  case  as  directed  by  the  order  of 
inasmuch   as   he    has   not    raised 
issues  on  the  point  of  limitation  in 
to  each  separate  parcel  of  land. 

On  this  point,  we   observe  that, 
the  Subordinate  Judge  has  taken  the 
of  the   lands  in  dispute    into  consir 
at  once,  it  is  quite  clear   from  the 
he  has  recorded   that   he    consid( 
question  of  possession  with  reference 
particular  plot  of  land,    and  has  la 
found   with   regard   to    each  plot 
plaintiff  has  been  in  possession  wil 
years  of  suit,  and  that  her  claim  is 
red  by  limitation. 

The   second   objection  is  that  the 
finding  that  the    plaintiff's    husband^ 
with    his   brothers   in   commensality  ' 
sufficient  to  raise  the  presumption  thatj 
were  members  of  a  joint  undivided  ' 

On  this  point,  we  observe  that  the 
dinaie   Judge   has  not   decided  that 
tion  simply  on  the  ground   that  ibc 
lived  in  commensality.     He  found,  no 
that  the  parties  lived  together  ;  but 
found  that  part  of  the  property  was 
doubt  proved  to  be  joint :  and  takingi 
facts  together   he  raised,  it  appears 
a  very   warrantable  presumption, 
to  the   Hindoo   Law,   that   the  famfl 
joint,   and  that  it  was  for  the  defei 
rebut  that  presumption.     He  found, 
that  the  defendant  had  failed  torebot 

The  third  ground  is  that  the  Sul 
Judge  has  come  to  no  finding  as  rej 
defendant's  objection  as  regards  pl( 
12,  22,  and    23.     It   is    contended 
these  plots  were  sold  under  rent-dcci 
their  own  arrears,  the  tenures  passed 
purchaser,   and   whatever  right  the 
may  have  had  in  them  was  exiinguij 
the  sale. 

With  regard  to  this  objection,  ii  is 
cient  to  say  that  there  is  no  proof 
record   that  the  tenures  were  sold  fi 
own  arrears.     The  pleader  for  the 
appellant  has  not  been  able  to  sho*^ 
such  was  the  fact ;  and  even  if  it  were  ^ 
there  is  no  doubt  that  the  reasons  i^^} 
the   Subordinate  Judge  in  his  dccisK 
this  point  in  the   3rd   issue  are  good 
sufficient  reasons. 

The  special  appeal  is  dismissed  with 
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\       The  22  nd  March  1871. 

Present : 

Hon'ble  E.  Jackson  and  Onookool 
Chimder  Mookerjee,  Judges, 

sale— Evidence  of  bona  fides. 

Case  No.  1476  of  1870. 

Appeal  from   a   decision  passed  by 
\0f  dating  Additional   Judge  of  Chit- 
f,  dated  the   2gth   April    i8yo,   re- 
a  decision  of  the  S  udder  Moons  iff 
U  Districty  dated  the  yth  June  j86g, 

tmhuroollah  (Plaintiff),  Appellant, 

versus 

>ddeen  and  others  (Defendants), 
Respondents, 

xboo  Chunder  Madhuh  Ghose  for 
Appellant. 

^  /?.  E,  Twidale  for  Respondents. 

a  deed  of  sale  is  executed  under  circumstances 

^,Est  an  intention  to  defraud  creditors,  it  is 

lent  that  the  sale  was  formally  made  and  tfie 

registered;  the  Court  must  be  satisfied  as  to 

ion  having  actually  passed  from  the  purchaser 

ler  owner,  and  as  to  the  source  from  which  the 

raey  was  derived. 

trjee,  J. — We   think   that   this  case 

sent  back  to  the  Judge  for  a  re-trial. 

ision  passed  by  him  is  far  from  being 

tory.    The   plaintiff's   case   was  that 

*;ndant  No.  a,  his  judgment-debtor, 

:diately  after  executing  a  bond  in 

r,  fraudulently  executed  a  kobalah 
jfiame  merely  of  the  defendant  No.  i, 
rf  of  his  son-in-law,  but  that  the  de- 
ttNo.  2  is  fhe  person  who  was,  and  is. 
in  Ihe  enjoyment  of  the  property. 

Court  of  first  instance  gave  a   decree 

plaintiff,  giving  several  reasons  for  his 

It  found  that  the    consideration 

to  have  been  paid  for  the  purchase 

defendant  No.   1   was  far  below  the 

price  of  the  land.     He  also  found  that 

»gtncnt-dcbtor  was  really  in  possession 

property  after  the  sale,  and  that  the 

ihe  son-in-law  of  the  judgment-debtor 

%  only  a  few  months  after  the   alleged 

\aken  a  lease  of  the  property  from  the 

"*We  purchaser,  defendant    No.    i,  is 

*  circumstance  which  shows  that  the 


transaction  of  sale  was  a  colorable  one.  The 
first  Court  also  found  that  the  witnesses 
examined  by  the  purchaser  were  all  relatives 
^nd  dependants  of  the  defendant  No.  2,  and 
from  the  tenor  of  their  deposition  it  was 
clear  they  were  supporting  the  fraud  of  the 
judgment-debtor,  defendant. 

On  appeal,  the  Additional  Judge  reverses 
the  decision  of  the  Court  of  first  instance, 
and  says  :  "  There  may  be  grounds  for  sus- 
"  picion  of  the  sale  under  consideration 
"  having  been  effected  with  reference  to  the 
"  seller's  debts,  but  the  sale  was  formally 
**  made  and  the  sale  deed  duly  registered 
"  before  the  decree  was  issued."  In  cases 
of  this  nature,  it  is  not  sufficient  to  see 
whether  the  sale  was  formally  made  and  the 
bill  of  sale  was  duly  registered.  What  the 
learned  Judge  ought  to  have  determined  is 
whether  there  was  an  actual  sale  on  payment 
of  consideration,  and  whether  the  money,  if 
any  was  paid,  was  the  money  of  the  pur- 
chaser, defendant. 

Then  the  Judge  goes  on  to  say  :  "  While 
"  it  is  now  urged  that  the  sale  was  purposely 
"  intended  to  evade,  and  before  indeed  the  suit 
"  was  instituted  which  resulted  in  the  afore - 
"  said  decree."  It  is  of  no  consequence 
whether  the  sale  was  made  before  or  after 
the  decree,  so  long  as  the  sale  itself  was 
made  fraudulently  in  favor  of  a  dependant 
or*  a  friend  in  order  to  evade  the  payment  of 

a  just  debt  or  decree. 

• 

The  Judge  also  nowhere  finds  that  con- 
sideration was  paid  by  the  purchaser,  defend- 
ant. His  finding  as  to  possession  is  not  very 
clear.  It  does  not  appear  who  is  really  in 
possession  of  the  property.  The  learned 
Judge  would  have  done  well  to  follow  the 
directions  laid  down  by  this  Bench  in  a  case 
reported  in  Volume  XV.  of  the  Weekly 
Reporter,  page  15,  as  also  by  the  late  Chief 
Justice  in  a  decision  to  be  found  in  10  Week- 
ly Reporter,  page  445.  There  his  Lordship 
said  that  the  real  test  to  be  applied  in  such 
cases  is  to  find  whether  the  purchaser  has 
actually  paid  consideration  for  the  purchase  ; 
whether  that  consideration-money  belonged 
to  the  judgment-debtor  or  to  the  purchaser  ; 
and  to  find  whether  the  judgment-debtor  is 
really  in  possession  of  the  property  or  in  any 
sort  of  enjoyment  of  his  purchase. 

Here  in  this  case,  besides  the  fact  of  the 
purchaser  being  a  friend  of  the  sop-in-law 
of  the  judgment-debtor  (which  circumstance 
is  of  itself  not  very  important),  there  are 
many  other  facts  which  throw  the  greatest 
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suspicion  on  this  transaction^  and  it  is  incum- 
bent upon  the  defendant,  who  says  that  he 
has  made  a  hond-fide  purchase  to  clear  all 
those  suspicions,  and  to  establish  that  he  is  a, 
purchaser  who  has  paid  valuable  consider- 
ation for  his  purchase.  The  Judge  does  not 
seem  to  have  looked  into  those  points  on 
which  the  first  Court  has  founded  its  decree. 
He  has  simply  relied  for  the  bona  fides  of  the 
transaction  on  the  circumstance  of  the  bill 
of  sale  having  been  drawn  out  and  duly 
registered.  The  bill  of  sale  is,  of  course, 
not  denied  by  the  plaintiff.  The  mere  fact 
of  its  being  registered  carries  no  guarantee 
of  its  being  a  bond- fide  transaction. 

There  appears  to  be  no  object  in  the  pur- 
chase, and  it  is  not  explained  why  immedi- 
ately after  the  purchase  the  house  was  let  to 
the  son-in-law  of  the  debtor  on  such  a  low 
rate  of  rent.  All  these  circumstances  require 
a  closer  sifting  of  the  case  than  what  has 
been  done  by  the  Additional  Judge.  This 
son-in-law  appears  to  be  also  a  person  who 
is  said  to  be  a  ghur  jamaie  of  the  debtor, 
which  almost  signifies  in  this  country  that 
he  was  a  man  of  very  little  means,  entirely 
dependant  on  the  bounty  of  the  father-in- 
law,  judgment-debtor.  The  fact  of  the 
father-in-law  having  sold  the  house  for  an 
inadequate  consideration  to  a  friend,  and  the 
dependant  son-in-law  having  immediately 
taken  the  lease  of  it,  and  of  both  the  s«n 
and  father-in-law  living  in  that  house,  if  sa- 
tisfactorily proved,  wQuld  tend  in  a  great 
measure  to  brand  the  transaction  as  a  bena- 
mee  and  colourable  one. 

We,  therefore,  send  the  case  back  to  the 
Judge  for  re-consideration,  and  a  proper  deci- 
sion of  the  case  with  reference  to  the  re- 
marks made  above. 

Costs  of  this  appeal  wilt  follow  the  final 
result. 

Jackson,  J, — 1  quite  concur  in  the  re- 
mand. 1  do  not  wish  at  all  to  give  any 
opinion  on  the  facts  as  to  whether  this  safe 
is  a  bond-fide  sale  or  not.  It  is  quite  pos- 
sible that  it  may  be  bond  fide.  But  it  is 
for  the  Judge  to  find  whether  it  was  really 
a  bond-fide  sale  or  not.  Of  course,  it  is 
quite  possible  that  the  debtor  sold  the  pro- 
perty, worth  some  boo  rupees,  for  one-half 
its  value.  It  is  not  very  likely.  The  pur- 
chaser, too,  may  have  had  good  reasons  for 
afterwai;ds  making  it  over  as  a  perpetual  ta- 
look  to  the  son-in-law  of  the  former  proprie- 
tor, though  it  is  not  the  usual  mode  of  deal- 
ing   with   purchased    property.     The  result 


of  his  doing  so  is  to  jeopardize  his  own 
and  title  to  the  property,  and  to  put  iiiil 
power  of  the  former  owner  to  declare 
wards  that  there  was  no  real  purchase, 
real  point  which,  it  seems  to  me,  the 
has  to  look  to  is,  not  whether  the  d( 
was  executed  or  whether  it  was  rcj 
because   it  would   be  executed  and 
probably  be  registered  whether  there 
real  sale  or  no  sale  at  all,  but  wb«! 
sum  of  399  rupees  not  only  passed  frc 
to  hand,  but  was  really  paid  by  the 
to  the  former    owner,    where   he 
money  from,  and  so  on.     lie  can  si 
clearly  that  he  really  paid  so  much 
and  that  he  had  some  good  reason 
once  allowing  the  former  proprietor's 
law   to  have  a  permanent  talook  of  it 
result  of  the  purchaser's  present  pr( 
is  that  he  has  invested  a  sum  of  Hope 
permanently  at  5  per  cent.,  thongh 
perty  is,  it  is  said,  worth  a  great  deal 
money. 

It  is   rather  difficult   to  undcrsiudi 
the  Judge's  intention  is  in  finding  as 
the   debtor's  possession.     It  seems  to 
milted   on  all  hands  that  the  debtors 
law  is  in   possession,   and  there  li 
dence,  as  far  as  the  Judge  alludes  lo' 
show  that  the  debtor  himself  remov< 
the  house.     Whether   the  Judge 
say  that,  when  he  went  to  the  spot, 
that  the  debtor  was  not  there,  or 
he  heard  from  the  neighbours  that 
not  still  living  there,  I  cannot  ascertai"^ 
his  judgment.     Whichever  it  may  be, 
the  one   nor  the  other  will  be  coi 
upon  the  fact  that   the  debtor  was 
possession.      The   mere  statements 
neighbours  ought  not  to  be  taken  n 
sideration   at  all   unless  ther  arc 
recorded. 

I   think   the   case   must  %^  hack 
Judge  for  a  fresh  consideration,  and 
suggest  that  he   should  send  for  tW 
chaser,  and  examine  him  about  his  pi 
and  subsequent  proceedings,  and 
whether  it  was  a  bond-fide  purchase  or  D 
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Tbeasnd  March  1871. 

Present : 

Hon'ble  F.  A.  Glover  and  Dwarkanatb 
Mitter,  Judges. 

234,  Code  of  Civil  Procedure— Posses- 
tion—Limitatioii— Cause  ol  action. 

Case  No.  1829  of  1870. 

w/  Appeal  from   a  decision  passed  hy 
Siiordinate  Judge  of  Jessore,  dated 
2nd  June  iSyOy  affirming  a  decision 
the  Moomiff  of  Kooshteah^  dated  the 
tU  March  t86g. 

fiindoobashinee  Dossee  (one  of  the 
PlaintifiFs),  Appellant, 

versus 

J.  R.  Rainey  Tone  of  the  Defendants), 
Respondent. 

Mohinee  Mohun  Roy  for  Appellant. 

Mr.  C.  Gregory  for  Respondent. 

^  ofataioed  a  decree  against  R  for  possession  of  a 
"^  of  certain  lands  appertaining  to  a  shamilah ;  and 
elands  were  held  by  ryots  entitled  to  occupy  them, 
was  delivered  under  Section  224,  Code  of 
dure.  Subsequently,  W  brought  another  suit 
-^R  for  possession  of  the  remaining  moiety,  and, 
^tibe  suit  was  pendiop^,  obtained  an  award  under 
Vt  of  1840,  after  which  R's  pleader  appeared  in 
\«idadinitted  that  the  only  question  remaining  to 
'  was  the  one  of  co&\j&. 

that,  after  this,  limitation  could  not  be  pleaded 
W,  aiid  if  R  continued  to  oppose  the  occupation 
jropeity  by  a  Icsssee  of  W,  every  such  act  of 
I  would  give  W  a  fresh  cause  of  action. 

S^'^  J* — It  appears  that  Wooma  Churn 

tod  others,  the  alleged  lessors  of  the 

\  instituted  a  suit  against  Mr.  Rainey, 

lecessor  of  the  defendants,  for  pos- 

of  a  moiety  of  certain  lands  apper- 

to  a  shamilah    talook   in    mouzah 

%.     This  suit  was  decided  on  the 

February  i860 ;  and  as  the  lands  cover- 

(9  the  decree  were  in  the  possession  of 

'who  were  entitled  to  occupy  the  same, 

was  delivered  to  the  lessors  of 

iotiff  under  the  provisions  of  Section 

of  the  Code  of  Civil  Procedure,  by  a 

lation  issued  to  the  occupants  of  the 

Bity  by  beat  of  drum,  and  also,  as  the 

's  report  shows,  by  taking  kttbo61euts 

them.    Subsequently,  the  said  Wooma 

Ghose  and  .others  brought  another 

^nst  Ratney  for  possession  of  the 

Mag  moiety  of  the  lands  sued  for  in 

fait  case  on  the   lalh  January   i860. 

Vol  XV. 


Whilst  this  suit  was  pending,  a  dispute  arose 
under  the   provisions  of  Ad  IV.  of   1840 
between  the  said  Wooma  Churn  Ghose  and 
others  on  the  one  side  and  Mr.  Rainey  on 
the  other ;  and  an  award  was  made  in  favor 
of  the  former  on  the  i8th  June  1861.     After 
the   passing  of  this   award,   Mr.    Rainey's 
pleader  appeared  in  the  suit,  and  stated  to 
the  Court  that,  as  possession  of  the  entire 
lands  then  in  dispute  had  been  made,  over 
to  the  said  Wooma  Churn  Ghose  and  others 
under  the  Aft  IV.  award  above  referred  to, 
the  only  question  which  the  Court  had  to 
decide  was  whether  the  plaintiff  was  entitled 
to  his  costs  or  not.    It  appears  that,  this 
application  being   submitted  to  the  Court, 
the  Court  did  not  make  any  decree  for  the 
possession  of  the  lands,  but  gave  a  decree  to 
the  plaintiffs  for  the  costs  incurred  by  them 
in  the  litigation. 

The  plaintiff  in  this  suit  subsequently 
took  a  lease  from  the  said  Wooma  Churn 
Ghose  and  others  in  the  year  1 270,  and  the 
present  action  was  brought  by  her  for  pos- 
session of  the  entire  16  annas  of  the  lands 
which  were  in  dispute  in  the  two  previous 
suits  above  referred  to.  The  Lower- Ap- 
pellate Court  has  now  found  on  remand  that, 
although  formal  possession  was  given  to  the 
lessors  of  the  plaintiff  within  12  years  prior 
to  the  institution  of  the  present  suit,  yet 
such  possession  was  not  sufficient  to  save 
her  claim  from  the  operation  of  the  law 
of  limitation,  when  there  was  no  reliable 
evidence  on  the  'record  to  prove  that 
either  her  lessors  or  she  herself  had  actually 
received  rents  from  the  ryots  within  12 
years  prior  to  the  date  of  the  institution 
of  this  suit. 

We  are  of  opinion  that  this  decision  is 
altogether  erroneous.  It  does  not  lie  in  the 
mouth  of  Mr.  Rainey  or  his  successors  in 
title  to  say  that  the  delivery  of  possession 
in  the  execution-department,  under  the  pro- 
visions of  Section  224,  was  not  sudicient  in 
law  to  prove  th^t  the  lessors  of  the  plaintiff 
had  obtained  possession  of  the  property 
covered  by  the  decree.  If  Mr.  Rainey  or 
his  successors,  notwithstanding  such  delivery, 
continued  to  oppose  the  occupation  of  the  pro- 
perty by  the  lessors  of  the  plainlifiF,  every 
such  act  of  opposition  would  give  to  the 
plaintiff  a  fresh  cause  of  action  against  them, 
for  the  old  dispute  had  been  already  ^et  at 
rest  by  the  final  proceedings  of  a  Court  of 
competent  jurisdiction.  It  was  no  fault  of 
the  lessors  of  the  plaintiff  that  possession 
was  given  to  them  by  a  proclamation  issued 
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under  Section  224.  The  law  prescribes  a 
certain  mode  for  the  delivery  of  possession 
in  cases  where  the  lands  are  in  the  actual 
occupancy  of  tenants  entitled  to  occupy  the 
same;  and  it  was  in  that  mode  that  posses- 
sion was  given,  according  to  the  Judge's 
finding,  to  the  lessors  of  the  plaintiff  at  least 
of  one-half  the  lands  now  in  dispute.  With 
regard  to  the  other  half,  there  was  the  Act 
IV.  award,  and  the  admission  made  by  Mr. 
Rainey's  pleader  in  the  suit  instituted  on 
the  1 2th  January  i860,  in  which  he  dis- 
tinctly acknowledged  that  possession  of  the 
lands  claimed  in  that  suit  had  been  actually 
made  over  by  his  client  to  the  lessors  of  the 
plaintiff.  Under  these  circumstances,  it 
seems  to  us  clear  that  the  point  of  limitation 
cannot  be  maintained  in  this  case.  We  have 
some  doubts,  however,  that  the  identity  of 
the  lands  has  not  been  properly  determined 
by  the  Lower  Appellate  Court,  and  we  there- 
fore reverse  the  decision  of  the  Subordinate 
Judge,  and  direct  the  case  to  be  remanded 
to  that  officer  for  a  fresh  decision  on  the 
merits.  If  the  plaintiff  can  show  either 
that  the  lands  in  dispute  are  covered 
by  the  decree  which  was  passed  in  favor  of 
her  lessors  in  the  suit  brought  on  the  25  th 
February  i860,  which  decree  was  subse- 
quently executed  in  the  manner  stated  above, 
or  even  that  they  are  covered  by  the  award 
under  A6t  IV.  of  1840,  and  the  petition  filed 
by  the  pleader  of  Mr.  Rainey  in  the  second 
suit,  there  can  be  no  doubt  whatever  that 
the  plaintiff  would  be*  entitled  to  recover 
those  lands  from  the  representatives  of  Mr. 
Rainey,  who  appear  to  be  the  principal 
defendants  in  this  case. 

The  costs  of  this  appeal  and  of  the  Lower 
Appellate  Court  will  abide  the  ultimate 
result. 


Gooroo  Churn  Soor  and  others  f Defe^di 

AppdlaniSy 


versus 


Sree  Churn  Ghose  (Plaintiff),  Respom 

Baboo  Oopendro  Chunder  Base  for 
Appellants. 

No  one  for  Respondent. 


The  22nd  March  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  G.  C.  Paul, 

Judges. 

Permissive  user — Revocation. 

Case  No.  2380  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  East  Burdwan,  dated 
the  6th  August  iSyo,  affirming  a  decision 
of  the  Moonsiff  of  Mungulcote,  dated 
the  i^lh  February  iS'jo, 


Where  a  party,  who  had  enjoyed  the 
the  water  of  a  tank,  does  not  use  it  for  4  y( 
date  of  its  further  excavation,  the  permission 
taken  to  be  revoked. 

PauU  J* — In  this  case   the  judj 
manifestly  wrong.     It  appears  that  the 
iff  enjoyed  a  permissive  use  of  the 
the  defendants'  tank,  and  that  4  years 
tank  was  further  excavated.     From  thai 
the  plaintiff  has  not  used  the  tank, 
may  take  it  that  the  permission  was  rei 
At  all  events,  it  is  revoked  now,  and 
voked  at  the  time  of  institution  of  the 
and  therefore  there  is  no  right  that  the 
iff  can  enforce,  and  the  suit  must  be  dti 
ed  with  costs. 


The  23rd  March  1871. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwj 

Milter,  Judges, 

Fraudulent  conveyance — Bona  fidi 

pendens. 

Case  No.  1706  of  1870. 

Special  Appeal  from  a   decision   pi 
the   Additional  Judge  of  Auddea^ 
the  2nd  July  i8yo^   affirming   a    dt 
of  the   Moonstfi   of  KooshleaJk,   daJei* 
2yth  May  i86g,  , 

Nuffur  Merdha  (Plaintiff).  Appelia^; 

versus 

Ram  Lall  Adhicary  (Defendant),  Hesfioi 

Baboos  Hem  Chunder  Banerjee  and  R^i 
bur  Chuckerbutty  for  Appellants 

Baboos  Mohinee  Mohun  Roy  and  Ia^ 
Chunder  Sein  for  Respondent. 

Where  a  conveyance  is  effected  under  a  fraii 
arransfenient  wherehy  nothinj^  is^ld,  htma  ,f*/« 
part  of  the  purchaser  cannot  make  a  title  in  his 

i'hc  doctrine  of  lis  pettficns  is  not  applicalilc  t^i 
case  of  a  ])iirchaer  at  a  sale  in  e.xecuticfti. 
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;<r/ww,  y. — ^Thkks  can  be  no  doubt,  1 
bk,  that  the  decision  of  the  Courts  below 
mrect. 

iThe  plaintiff  claims   as   purchaser   from 
:h  Bhuttacharjee,   who  is  alleged  to 
purchased  from  Sreenath  Sircar   and 
imut  Drobo  Moyee  jointly  in  1274. 

defendant  claims  as  purchaser  at  auc- 
cm  the  30th  of  May  1807,  of  the  rights 

f  interests  of  Sreenath  Sircar,  which,  he 
extended  to  the  whole  of  the  disputed 
ty,  Mussamut  Drobo  Moyee.  having  no 

therein. 

plaintiff,  in  fact,  came  into  Court  to 

Mussamut  Drobo  Moyee's  title,  and  he 

in  his  favour — that  in  a  suit  between 

tat  Drobo  Moyee  and  Sreenath  Sircar 

ly  1867,  the  Civil  Court  had  decreed 

lady  a  half  share  in  the  property  as 

of  her  deceased    husband,   Suroop 

Lower  Courts  have  found  that  the  suit 
jhl  by  Mussamut  Drobo  Moyee  against 
enath  Sircar  was  a  sham,  one  got  up  to 
the  latter's    property  from  his  cre- 
;  that  Drobo   Moyee's  husband    pre- 
his  father  Debee  Pershad,  and  that 
ridow  succeeded  to  no  part  of  the  family- 
;  that   Sreenath   Sircar   was   the  real 
r,  and  that  the  decree  against  him  was 
snlt  of  collusion  between  the  two  for 
>ress  object  of  defrauding  Sreenath's 

objection  taken  in  special  appeal  is 
the  onus  of  proving  that  Drobo  Moyee 
BO  part  of  the  estate,  inasmuch  as  her 

id  had  pre-deceased  his  father,  was  on 
rfcndant,  and  not  on  the  plaintiff. 

objection,  I  may  observe,  was  not 

in  the  Coijrt  below,  nor  does  it  appear 

of  any  force.     The  defendant  is  in 

ision— that  seems  to  be  clear ;  for  when 

I  Moyee  tried    to   take   possession  in 

ition  of  her  decree,*  the  record  shows 

she  was  opposed  by  the  defendant,  who 

alreadjr  in  possession  under  his  auction- 

fhase.    The  plaintiff,  who  seeks  to  dis- 

this   possession,   can    only   do   so   by 

mg  a  better  title,  and  this  he  can  only 

fty  showing  that  Mussamut  Drobo  Moyee 

a  part  of  what  had  passed  to  the  de- 

il  as  the  rights  and  interests  of  Sree- 

Sircar.    The  Judge    has    gone    very 

imo  the  evidence  on  this  point,  and 

that  the  conclusion  at  which  he  has 


arrived  is  a  correct  one.  In  any  case,  it 
is  a  finding  of  fact  on  the  evidence  which 
could  not  be  interfered  with  in  special  ap- 
peal. 

The  second  objection  is  founded  entirely  on 
the  supposition  that  Mussamut  Drobo  Moyee 
got  possession  under  her  decree.  This  has 
been  found  as  a  fact  against  the  special 
appellant ;  indeed  it  is  quite  clear  that  the 
lady  never  did  succeed  in  getting  possession. 

The  last  point  taken  is  that,  conceding  for 
the  sake  of  argument  the  collusive  nature 
of  the  transaction  between  Mussamut  Drobo 
Moyee  and  Sreenath  Sircar,  that  cannot 
affect  the  plaintiff's  right,  he  being  a  bond" 
fide  purchaser  for  value  without  notice. 

The  objection  is  untenable.  The  Judge 
has  found  that  the  whole  arrangement  from 
first  to  last  was  tainted  with  fraud ;  that 
Drobo  Moyee  had,  in  fact,  nothing  to  sell,  and 
did  sell  nothing ;  and  the  ostensible  sale  to 
the  plaintiff  was  a  trick  on  the  part  of 
Sreenath  Sircar  to  defraud  his  creditors  of 
their  money.  Bona  fides  on  the  part  of  the 
plaintiff,  even  if  we  assume  it  to  exist,  can- 
not make  a  title  in  his  vendor. 

I  think  that  the  special  appeal  must  be 
dismissed  with  costs. 

Miiler,  y. — 1  think  there  is  no  ground  for 
i  this  special  appeal.  The  question  of  onus 
does  not  arise.  The  Judge  has  found  upon 
the  whole  evidence  and  the  conduct  of  the 
parties  that  there  was  no  foundation  what- 
ever for  the  title  set  up  by  the  plaintiff. 
The  doctrine  of  lis  pendens  is  not  applicable 
to  the  case  of  a  purchaser  at  a  sale  in  ex- 
ecution of  decree — (Gour  Monee  versus  Reid). 
I  dismiss  this  special  appeal  with  costs. 


The  23rd  March  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
yustice,  and  the  Hdn'ble  G.  Loch,  yudge. 

Res  judicata— Estoppel. 

Case  No.  1797  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  yndge  of  Nuddea,  dated  the  ist 
August  iSjOy  reversing  a  decision  of  the 
Moonsiff  of  that  District,  dated  the  30th 
November  i86g, 

Nobin  Chunder  Mojoomdar  (Plaintiff), 

Appellant, 

versus  , 

Mookta  Soonduree  Dabee  and  others 
(Defendants),  Respondents. 
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Baboos  Mohinee  Mohun  Roy  and  hsur 

Chunder  Chuckerbuiiy  for  Appellant. 

• 

Baboos  Sreenath  Doss  and  Grija  Sunkur 
Mojoomdar  for  Respondents. 

S  died  leavin|f  two  aephews  (N  and  G)  as  his  heirs 
according^  to  Hindoo  Law,  whereupon  one  M  took  pos- 
sessioa  of  the  property  S  had  left,  alleginff  herselr  to 
be  entitled  under  a  will  which  he  had  made.  G  then 
brought  a  suit  against  M  for  a  moiety  of  the  esta^te, 
makmg  his  brother  N  (who  had  refused  to  join  him  as  co- 
plaintiff)  a  defendant  in  the  case.  The  will  being  found 
'  on  the  evidence  as  it  then  stood  to  be  genuine,  the  suit 
was  dismissed.  N  then,  as  heir  of  S,  sued  M  and  others 
for  his  share  of  the  property. 

H  £LD  that  N  was  in  no  way  bound  by  the  finding 
in  the  former  suit  in  regard  to  the  validity  of  the 
will. 

Normatiy  C  J, — This  is  a  very  simple 
case.  One  Suroop  Chunder  Mojoomdar  died 
on  the  30th  of  Srabun  1272,  leaving  two 
nephews,  Nobin  Chunder  Mojoomdar  and 
Grish  Chunder  Mojoomdar,  as  his  heirs  ac- 
cording to  Hindoo  Law.  Afffer  the  death  of 
Suroop  Chunder,  one  Mookta  Soonduree 
took  possession  of  that  which  had  been  his 
property,  alleging  herself  to  be  entitled  to 
the  same  under  a  will  made  by  Suroop 
Chunder  in  his  lifetime.  In  the  year  1867, 
Grish  Chunder,  as  one  of  the  heirs  of  Suroop 
Chunder,  brought  his  suit  against  Mookta 
Soonduree  to  obtain  possession  of  one  moiety 
of  the  estate  of  Suroop  Chunder.  He  made 
his  brother  Nobin  Chunder,  who  appears  to 
have  refused  to  join  as  a  co-plaintiff,  a  de- 
fendant in  that  suit.  ^The  case  was  tried 
by  the  Principal  Sudder  Ameen,  who  dis- 
missed the  suit,  finding  on  the  evidence,  as 
it  then  stood,  that  the  will  sQt  up  by  Mookta 
Soonduree  was  genuine,  and  that,  therefore, 
Grish  Chunder  had  no  title  to  the  pro- 
perty. 

The  present  suit  was  brought  on  the  2  and 
June  1869  by  Nobin  Chunder  for  his  share 
of  the  property  as  heir  of  Suroop  Chunder, 
against  Mookta  Soonduree  Dabee  and  others 
as  defendants.  The  first  Court  went  into 
the  merits  of  the  case,  and  found  that  the 
will  was  a  forgery,  and  declared  that  Nobin 
Chunder  was  entitled,  as  heir  of  Suroop 
Chunder,  to  that  which  he  claimed  in  the 
suit.  On  appeal,  the  Judge  was  of  opinion 
that  the  claim  of  the  plaintiff  Nobin  Chun- 
der  was  barred  by  the  decision  In  the  former 
suit  brought  by  his  brother  Grish  Chunder 
agamst  JVIookta  Soonduree,  in  which  the 
validity  and  genuineness  of  the  alleged  will 
of  Suroop  Chunder  was  in  issue  ;and  accord- 


ingly he  reversed  the  decision  of  the 
Court,  and  dismissed  the  suit. 

From  that  decision   an   appeal  has 
presented  to  this  Court,  in  support  of 
Baboo  Mohinee  Mohun  Roy  has 
on  the  part  of  the  plaintiff.     We  thtok 
that  appeal  is  well-founded.     The 
Nobin   Chunder  was  no  party  to  the 
brought  by  his  brother  Grish  Chunder. 
could  not  in  any  manner  have  availed 
self  of  a  decree  in  that  suit  to  eofo 
claim  to  the  share  which   he  now 
He  could  not  have  appealed  from  that 
and  we  think  it  perfectly  clear  that 
in  no  way   bound   by   the   findings 
Court  therein.     It  would  be  most  onj 
this  were  otherwise.    Suppose  there  im| 
brothers  interested  in  eqaal  moieties,  ail 
brothers  were,  in  the  property  of  tbdri 
cestor.    They  see  reason  to  doabt  tte] 
nulneness  of  a  conveyance  set  op  by 
third  person  to  the  prejudice  of  tbeir 
One  of  the  brothers,  against  the  will 
other,  who  thinks  that  they  have  ncti 
time  to  sift  out  the  facts  of  the  case 
ly  so  as  to  be  able  to  place  them 
the   Court  satisfactorily,    rushes  into 
and  takes  his  chance  of  a  decision  as 
his  share.     The  one  who  docs  not  joiii^ 
no  advantage   from  that   suit    He 
make  use  of  it  to  save  himself  from 
barred    by    limitation,    or    to  enforce 
rights  of  his  own.     He  has  a  perfect 
to  stand  by  and  watch  the  condact 
litigants  in  that  suit,  with  a  view  to 
his  own  rights  at  tRc  time  and  in  the 
which  he  shall  judge  most  pradei^Aod 
venient  to  himself. 

The  decision  of  the    Additional  Ji 
must  be  reversed,  and  the  case  rctnandi 
him,  who  will  probably  have  very  little 
culty  in  deciding  it  on  the  merits* 

Costs  of  this  appeal  will  follow  the'real 
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The  a3rd  March  1871. 
Present: 


Hon'ble  W,  Ainslie  and  G.  C.  Paul, 
Judges, 

Vfi,  Act  VIII.  of  X859— Default—SmaU 
CoBrts—Jnriadiction— Mortgage-bond. 

Case  No.  zooo  of  1870. 

id  Appeal  from  a  decision  passed   by 

Of  dating  Judge  of  Tirhoot,  dated  the 

June  i8yo,  reversing  a  decision  of  the 

Ordinate  Judge  of  that  District^  dated 

g/h  March  i8jo, 

Ibi  Goondur  Lall  (Plaintiff)*  Appellant, 

versus 

hbetboonissa  and  others  (Defendants), 
Respondents, 

Baboo  Sreenath  Doss  for  Appellant. 

X.  E,  TividaU  and  Moonshee  Mahomed 
Fusuf  for  Respondents. 

in  intervenor's  application  under  Section  2^6, 
,4{  Civil  Procedure,  is  dismissed  on  default,  the 
[tl  dismi«&1  is  of  equal  force  with  a  finding^  on  the 
(after  Investigation. 

tost  on  a  mortgacfe-bond,  a  Small  Cause  Court 

jvrisdiction  to  make  a  decree  providing,  on  de- 

lyment,  for  the  sale  of  the  immoveable  pro- 

S^,  and  a  Civil  Court  has  no  jurisdiction  to 

sale  in  execution  of  such  a  decree. 

tlu,  y, — The   plaintiff  in  this  suit  is 

to   establish   his    right   under  two 

ices   from    Mussamut   Bhikhun   in 

of  a  one-anna  share  of  certain  pro- 

the  first  Court  he  obtained  a  decree. 
the  case  was  taken  on  appeal  before 
ittrjci  Court,  the  Judge  of  that  Court 
that,   inasmuch    as   the    plaintiff    had 

'  itt,  in'  the  course  of  an  execution-suit 
Section  246  of  the  Code  of  Civil  Pro- 
^  and  had  failed  in  his  intervention, 

h^  allowed  more  than  12  months  to 
be^re  he  commenced  this  suit,  he 

wrred  by  limitation. 

«P€cial  appeal  it  has  been  contended, 
8  fii^t  place,  that  there  was  no  investiga- 

on<ier  Section  246  of  the  Civil  Pro- 
Jte  Code ;  in  the  second  place,  that  sup- 
H  that  there  was  an  investigation  under 
^Section,  even  then  limitation  would  not 
inasmuch  as  the  plaintiff  is  actually 
?^»*«S8ion;  and    thirdly,   that  the   sale 


under  which  the  defendant  claims  was  held 
under  a  decree  of  the  Small  Cause  Court 
which  was  in  the  form  of  a  mortgage- decree, 
and  therefore  one  which  that  Court  bad  no 
jurisdiction  to  make,  and  that  the  sale  conse- 
quently was  null  and  void. 


As  to  there  having  been  no  investigation, 
we  find  that  an  application  was  submitted  by 
the  plaintiff  on  the  ist  August  1867  under 
Section  246 ;  that  that  application  was  regis- 
tered, and  the  petitioner  was  ordered  to  pro- 
duce evidence  in  support  of  his  case,  and  the 
opposite  party  was  called  on  to  reply.  On  the 
25th  September  of  that  year,  partly  with  re- 
ference to  the  finding  in  a  similar  interven- 
tion on  behalf  of  Mussamut  Bhikhun,  but  also 
because  the  intervenor  had  failed  to  produce 
any  evidence  in  support  of  his  claim,  his 
application  was  dismissed.  This  application 
having  been  dismissed  on  default,  the  order 
must  be  treated  as  of  equal  force  with  a 
finding  on  the  merits  after  investigation. 

I  now  come  t6  the  next  ground.  Grant- 
ing that  there  was  an  investigation  under 
Section  246,  it  is  said  that,  under  the  ruling 
in  14  Weekly  Reporter,  page  367,  limita- 
tion will  still  not  apply.  On  examining 
that  case,  however,  it  will  be  found  that 
there  is  a  very  material  distinction  be- 
tween it  and  the  present  case;  because 
it  appears  that  in  that  case  it. was  held 
that  there  had  been  no  proper  adjudica- 
tion under  Section  246  on  the  question  of 
possession — the  only,question  which  could  be 
investig-ated  under  that  Section.  Such  in- 
vestigation as  had  taken  place  had  been 
directed  to  ascertain  title,  and  was  held  not 
to  be  a  proper  investigation. 

But  the  third  ground  taken  in  special 
appeal  appears  to  us  to  be  good.  The  de- 
cree under  which  the  sale  was  held,  by 
which  the  defendant  became  a  purchaser  of 
this  property,  was  a  decree  of  the  Small 
Cause  Court  in  a  suit  on  a  mortgage-bond ; 
and  the  terms  of  the  decree  are  that  the 
defendant  is  to  pay  certain  moneys  to  the 
plaintifiF,  or,  that  is,  in  default  of  his  pay- 
ment, the  plaintiff  is  to  recover  the  sum  by 
the  sale  of  the  properly  pledged. 

This  was  a  decree  which,  when  trans- 
ferred to  the  Civil  Court  for  execution 
against  immoveable  property,  might  have 
been  rejected  by  the  Court  under  Section  288 
of  the  Code  of  Civil  Procedure.  It  was  not 
so  rejected ;  but  as  it  is  patent  on  the  face 
of  the  decree  that  the  Small  Cause  Court 
had  no  jurisdiction  to  make  it,  and  therefore 
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that  the  Civil  Court  had  no  jurisdiction  to 
allow  any  sale  to  take  place  under  it,  I  think 
that  we  must  allow  this  ground  of  appeal 
now,  and  declare  that  the  sale  was  made 
entirely  without  authority  and  was  a  nullity. 

Accordingly,  we  overrule  the  plea  of 
limitation,  and  remand  the  case  to  the  Lower 
Appellate  Court  to  be  tried  on  the  merits 
with  reference  lo  the  above  remarks. 

Paul,  y, — I  quite  concur  in  this  judgment. 


The  23rd  March  1871. 

Present  : 

The  Hon'ble  W.  Ainslie  and  G.  C.  Paul, 

yudges. 

Fraud — Locus  penitentise. 

Case  No.  2030  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  ^oih 
June  i8yo,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District ,  dated 
the  12th  March  iSyo, 

Lall  Mahomed  and  another  (two  of  the 
Defendants),  Appellants, 

versus 

Bibee  Furhutoonissa  (Plaintiff)  and  another 
(Defendant),  Respondents, 

Baboo  Mohesh  Chund^r  Chowdhry  for 

Appellant. 

Baboo  Chunder  Madhub  Ghose  and  Moulvie 
Mahomed  Yusufioi  Respondents. 

Id  a  suit  for  confirmation  of  possession  where  it  was 
found  that  plaintiff  had  executed  afraudulent  mokur- 
niree  conveyance  under  which,  however,  possession  did 
not  pass,  but  continued  with  her  for  three  years  after 
which  there  was  some  disturbance  by  the  plaintiff's 
husband  of  the  possession  by  an  Act  X.  decision  :  I 

Hbld  that,  as  the  intention  of  the  conveyance  was  | 
not  carried  out  by  actual  transfer  of  possession  to  de-  I 
fendant,  there  was  a  locus  penitentia  left  to  plaintiff, 
who  was  consequentlv  entitled  to  ask  to  be  quieted  in 
possession,  which  had  either  been  prejudicially  affected 
or  even  invaded  by  and  under  the  fictitious  decision  ob- 
tained under  Act  X.  by  her  husband  for  his  own  ends, 
and  not  by  reason  01  the  carrying  out  of  the  original 
fraud. 

Paul,  J, — Baboo  Mohesh  Chunder 
Chowdhry  has,  no  doubt,  ably  contended,  by 
the  right  of  the  authorities  cited  by  him,  that 
it  is  not  competent  to  a  plaintiff,  after  having 
admitted  the  execution  of  a  deed  merely  for 
ulterior  purposes,  to  seek  to  have  it  set 
aside. 


It  is  not  necessary  to  make  any  comi 
I  upon  the  numerous  cases  he  has  ciie4|j 
cause  they  appear  to  me  to  be  disiin^ 
I  able  from  the  present  case.    No  doute,] 
I  cases  which  have  been  referred  to  lay 
I  this   position,   that,    if  property  has 
under  a  fraudulent  conveyance,  the 
I  will  not  ordinarily  assisi  the  person 
I  ing  the  conveyance  to  recover  back  ifaej 
I  perty  by  alleging  his  own  fraud ;  and 
I  the  parlies  are  in  pari  delicto^  the  Cc 
I  assist  no  one.     I  am  far  from  saying 
i  possession  had  passed,  I  should  hold 
I  parties  were  in  pari  delicto,    I  shot 
I  to  examine  further   into  the  matter 
coming  to  the  conclusion  that  a  wonmi 
may  be  supposed  to  be  under  the  ii 
of    her    husband    is    in    pari  dtlick 
him. 

But  the  facts  of  this  case,  as  foi 
the    Lower    Court,    show    that,    after- 
execution  of   the  mokurruree  deed  (if 
deed  was  ever  executed),  possession  dil 
pass  to  the  mokurrureedar,  but  remained 
the  plaintiff;  and  that  that  possession 
tinned  with  her  for  three  years  subseque 
and  that  recently  there  has  been  some 
turbance  of  that  possession  by  an  Ad] 
decision.     On  the  whole,  however,  the 
Court    concludes     that,     substantialljrj 
plaintiff  is  still  in  possession.    Under 
circumstances,    it   appears   to    us  that 
plaintiff  is   entitled   to  a  decree  by 
she  is  either  to  be  confirmed  ia  her 
sion,  or  to  be  put  into  possession,  asst 
she  has  lost  it.     Her  possession  (if  she 
lost  it)  has  been  wrested  from  her,  not 
the    mokurruree    deed,  but   under 
fraudulent  legal  proceedings  set  on  f« 
the    husband   for   the   purpose  of  car 
out  some  plan  of  his  own. 

Therefore,   in   this   case,  the  sabs 
question  between  plaintiff  and  the  dele 
resolves   itself   into   this,    namely,   did 
plaintiff  transfer  the  property  to  the  dew 
ant  by,  and  in  consequence  of,  the  coT 
ance  which  it  is  alleged  she  executed.^ 
that  subject  the  findings,  of  the  Court  "^ 
leave  no  doubt  whatever  that  she  did  not  I 
fer  possession  of  this  property  by  or 
the  deed  which  she  is  alleged  tohavcexecB 
I  apprehend  that  the  finding  of  facts  by  I 
Lower  Courts  sufficiently  sustains  thcpH 
iff's  claim  to  relief  in  this  case,  first,  bee 
the  Lower  Appellate  Court  does  no^ 
that  the  deed  was  actually  execatea; 
secondly,  because  the  Court  •  beliefs 
even  if  the  deed  had  been  executed  for 
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Ijifla]   parpose,    that    purpose    was    not 
oat  by   putting   the  defendant  into  '; 
ion.    If  the  defendant  had  been  put 
issessioo,   the   features  of    this   case 
have  assumed   another  aspect;   but 
that  intention    was   not   carried    into 
by  the  defendant  being  put  into  pos- 
by  the  plaintiff,  I  apprehend  there  is 
ftniteniia   left   to  the   plaintiff,   in 
[oence  of  which  she  is  entitled  to  ask 
f^  nuy  be  quieted  in  her  possession, 
has  either  been  prejudicially  affected 
mvaded  by  and  under  a  fictitious 
obtained  by    her  husband   for   his 
ids,  and  not  by  reason  of  the  carrying 
the  improper  purpose  she  had  once 
id,  and  from  which,  before  its  comple- 
she  desires  to  withdraw. 

.therefore,  think  that  the  decision  of 
>wer  Appellate  Court  should  be  affirm- 
'  costs. 


li^t  y. — 1  concur. 


The  23rd  March  1871. 

Present : 

Hon'ble  W.  Ainslie  and  G.  C.  Paul, 
yudges, 

Zar-i-peshg^eedar— Money-decree. 

Case  No.  2032  of  1870. 

^l  Appeal  from   a   decision  passed  by 
Subordinate  Judge  of  Gya,  dated  the 
I  June  i8yo,  reversing*  a  decision   of 
Sudder    iioonsiff   of  that    District, 
'the  2nd  October  i86g, 

iree  Stngh  (Defendant),  Appellant, 


versus 


Ftttl  Hossein  (Piaintiff),  Respondent, 

Mr.  R,  71  Allan  for  Appellant. 

tn.  R,  E.  Twidale  and  (7.  Gregory  for 
Respondent. 

a  lur-i'pcihjcedar  abandons   his    rijfht  to 
I  under  his  lease,  and   sues  to  recover  the 
'*d»anced,  and  obtains  a  decree  which  gives  him 
ific  remedy  against  the  property  leased  to  hirn, 
must  be  held  to  have  terminated. 


Ainslicy  J, — Thk  defendant,  who  is  the 
special  appellant  before  us,  was  the  son  of 
one  Rajroop  Singh,  who  in  the  year  1840 
advanced  a  sum  of  money  to  Sreenam  Singh 
and  others  on  a  zur-i-peshgee  of  a  one-anna 
share  of  a  certain  mouzah.  Whether  Raj- 
roop Singh  had  obtained  possession  or  not 
does  not  appear;  but  in  the  year  1857  or  1858, 
he  brought  a  suit  against  the  mortgagor, 
claiming  the  original  amount  advanced, 
together  with  an  equal  amount  as  interest, 
from  which  it  is  quite  clear  that  he  must 
have  been  out  of  possession  for  a  considerable 
time.  On  the  21st  July  1858,  he  obtained  a 
decree,  which  was  a  simple  money-decree. 
While  that  suit  was  pending,  the  mortgagor 
executed  two  deeds  in  favor  of  the  plaintiff : 
one  a  mokurruree  of  5  dams  for  a  consider- 
ation of  500  rupees  with  a  reserved  rent  of 
8  annas  ;  and  the  other  a  zur-i-peshgee  lease 
of  3  dams.  Then,  seven  years  after  that,  the 
defendant  proceeded  with  the  execution  of 
his  decree,  and  attached  and  caused  to  be 
sold  the  rights  and  interests  of  his  judgment- 
debtor,  and  he  himself  became  the  purchaser. 
Apparently  the  ordinary  forms  of  delivery 
of  possession  by  proclamation  were  gone 
through.  The  next  thing  that  we  find  is, 
that  some  years  afterwards,  the  plaintiff  is 
called  upon  by  the  Magistrate  to  furnish 
security  for  keeping  the  peace  in  consequence 
of  a  quarrel  about  this  land,  and  he  then 
comes  into  Court  to  establish  his  tide  under 
the  mokurruree  and  under  zur-i-peshgee 
lease.  * 

The  Lower  Appellate  Court  has  given  a 
decree  to  the  plaintiff,  holding  that  this  mo- 
kurruree and  zur-i-peshgee  were  duly  execut- 
ed in  his  favor,  and  are  good  against  the 
defendant. 

The  defendant  appeals  specially,  and  urges 
two  grounds,  first,  that  his  lien  still  continues 
upon  the  property  notwithstanding  the 
money  decree  of  1858 ;  and,  second,  that  the 
judgment  below  has  dealt  with  the  evidence 
in  such  an  unsatisfactory  way  that  it  ought 
to  be  treated  as  defective  in  law. 

On  the  first  ground,  it  appears  to  me  that, 
when  the  plaintiff  abandoned  his  right  to 
possession  under  his  lease,  and  instituted  a 
suit  to  recover  the  sum  that  he  had  ad- 
vanced, and  obtained  a  decree  in  that  suit, 
and  allowed  that  decree  to  be  so  framed  as 
to  give  him  no  specific  remedy  against  the 
property  leased  to  him,  his  lien  must  be  held 
to  have  terminated. 
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On  the  second  point,  I  think  that,  although 
the  judgment  of  the  Court  below  is  not  very 
satisfactory,  still  it  has  in  effect  disposed  of 
all  questions  of  fact,  and  we  cannot  interfere 
with  it  in  special  appeal. 

Mr.  Gregory,  for  the  respondent,  objects 
under  Section  348,  Act  VIII.  of  1859,  to  the 
decree  of  the  Lower  Appellate  Court,  on  the 
ground  i^^t  it  dees  not  award  him  mesne- 
profits  as  claimed  in  the  plaint.  We  think 
that  the  Lower  Court  intended  to  give,  and 
that  the  plaintiff  is  entitled  to  get,  wassilat 
for  the  period  claimed  in  the  plaint.  Decree 
will  be  made  accordingly,  the  special  appeal 
being  dismissed  with  costs. 

Paul,  y, — I  concur. 


The  24th  March  1871. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  W. 
Ainslie,  Judges. 

Remands^-Jurisdiction— Sections  334  to  ^7, 
Civil  Procedure  Code—Boundanes—Identi- 
fication. 

Case  No.  1670  of  1870. 

Special  Appeal  from  a  decUion  passed  by 
the  Subordinate  Judge  of  Backergunge, 
dated  the  joth  December  i86g^  reversing 
a  decision  oj  the  Moonsiff  of  Madaree* 
pore,  dated  the  27th  June  i86g. 

Gooroo  Persbad  Dutt  and  others  (Defend- 
ants), Appellants, 

versus 

Sreenath  Banerjee  and  others  (Plaintiffs), 

Respondents. 

Bdboos  Hem  Chunder  Banerjee  and  Luleet 
Chunder  Sein  for  Appellants. 

Baboo  Kalee  Mohun  Doss  for  Respondents. 

Where  the  Court  of  first  instance  decides  both  on  the 
general  merits  ainl  the  plea  of  limitation,  and  the  Judge 
of  the  AppeUate  Court  considers  that  the  evidence  upon 
the  record  is  not  sufficient  to  allow  of  a  satisfactory 
judgment,  and  that  he  is  in  a  position  legally  to  require 
further  evidence  to  be  taken,  he  ought  to  proceed  in  the 
manner  provided  for  in  Sections  354  to  357  of  the  Code  of 
Civil  Procedure,  but  has  no  right  to  set  aside  the  first 
Court's  decree,  and  remand  the  case  for  re-trial. 


In  a  suit  for  possession,  a  general 

Question  of  boundaries  should  not  be  gone  ii 
ttie  spots  of  land  claimed  are  accurately 

Macpherson,  J. — This  case  ougk 
have  been  remanded  us  it  was  by  the 
dinate  Jndge.  The  Subordinate  Jq 
that  the  Moonsiff  dismissed  the  case 
on  the  ground  of  limitation ;  and 
fore,  it  was  necessary  to  send  the 
under  Section  351  of  Act  VIII.  of 
a  fresh  trial.  It  is  not  (he  faa 
Moonsiff  dismissed  the  suit  simply 
ground  of  limitation.  The  M 
the  greatest  possible  pains  with 
went  to  the  ground  himself,  and 
and  careful  judgment  going  fully  i 
case.  Of  the  merits  of  that  ja4 
far  as  it  finds  the  facts  one  way  or 
I  do  not  at  present  mean  to  speak ; 
it  is  for  the  Lower  Appellate  Court  to 
whether  the  judgment  was  right,  or 
it  was  wrong.  But  so  far  as  1 
the  Moonsiff,  he  decided  against  the 
both  on  the  general  merits  and  oa 
of  limitation.  That  being  so,  if  the 
dinate  Judge  considered  that  the 
upon  the  record  was  not  sufficient  to 
him  to  pronounce. a  satisfactory] 
as  contemplated  in  Section  353  of  Acll 
of  1869,  and  if  he  considered  hi 
in  a  position  legally  to  require  f 
dence  to  be  taken,  he  ought  to  have  pi 
in  the  manner  provided  for  in 
to  357.  He  had  no  right  to  go  in 
of  Section  352,  and  set  aside  the  d 
Moonsiff,  and  remand  the  case  to 
over  again  by  him. 

In  strictness,  probably,  we  ougiit 
to  set  aside  the  order  of  the  Lo«er 
late  Court,  and  leave  matters  as 
before  that  order  was  made.    But 
ing  the  length  of  time  which  has 
and  that  further  evidence^haa  in  the 
time  been  ta'ken,  it  appears  to  me 
we  direct  that  the  order  now  appealed 
be  set  aside,  and  that  the  case  be 
to  the  Lower  Appellate  Court  In 
the  original  appeal  may  be  beard, 
further  direct  that  the  appeal  shall 
ed  as  if  it  were  one,  in  which  fresh 
had   been    called    for  under  S 
or  355   of  the  Civil   Procedure 
far  as  regards  the  new  evidence  wl 
been    received    under    the   refflaa 
That  new  evidence  is  to  be  ueated  as 
upon  the  record.    But  in  olhw 
Lower  Appellate  Court  is  to  deal 
case  as  if  it  were  now  for  the  fitst 
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cist  of  appeals  in  that  Court.  The  Sub- 
Judge  will  decide  it  on  the  materials 
before  him,  if  he  finds  that  they  are 
lent  to  enable  him  to  pronounce  a  satis- 
judgment.  If  he  is  of  opinion  that 
evidence  is  still  absolutely  requisite 
^r  to  enable  him  to  pronounce  a  satis- 
judgment,  and  that  it  can  legally  be 
>with  reference  to  the  provisions  of  the 
of  Civil  Procedure  (^see  Sections  351- 
)i  if,  after  going  into  the  case,  he 
dutthe  defendants  should  h^ve  further 
lity  of  putting  in  evidence  to  rebut 
evidence  admitted  under  the  re- 
rder — he  may  cause  further  evidence 
taken:  but  he  must  take  care  that  he 
Itrictiy  as  the  law  provides.  The 
Appellate  Court  will  take  the  case  up 
out  of  its  turn,  and  will  deal  with 
ibject-matter  of  each  of  the  three 
separately  (although  the  evidence 
>rd  must  be  taken  as  on  the  record  of 
suit).  The  Court  will  consider  how 
each  suit  the  plaintiffs  have  or  have 
le  oat  their  case,  and  each  suit  must 
tit  with  on  its  own  merits,  and  a  dis- 
rdecision  must  be  given  in  each.  The 
Appellate  Court  will  bear  in  mind 
[vhich  seems  to  have  been  rather  lost 
of  by  the  Subordinate  Judge  whose 
'is  now  under  appeal  before  us,  that  it 
the  plaintiffs  to  point  out  the  precise 
|of  land  for  which  they  are  suing,  and 
tre  is  no  use  in  going  into  any  gen- 
isideration  of  the  question  of  bounda- 
itll  the  precise  plots  claimed  are  accu- 
ascertained.  When  they  have  been 
oat  by  the  plaintiffs,  it  will  then  be 
^m  to  prove  their  possession  within 
years  of  these  particular  plots  re- 
sly,  and  (if  they  succeed  in  proving 
ision)  their  title  to  them.  The 
burden  of  proof  lies  in  the  first  in- 
On  the  pliiintiffs.  It  does  not  appear 
that  Aere  is  anything  very  special  in 
. suits  which  should  necessitate  such 
_ihy  judgments  as  the  I^wer  Courts 
delivered.  But  the  issues,  no  doubt, 
to  be  treated  with  accuracy  and 
1.  * 

order  of  the  Subordinate  Judge  is  set 
and  the  bearing  of  the  appeal  is  to  be 
led   with    by    the    Lower  Appellate 
ttonce.    The  costs  which  have  been 
in  this  Court  will  be  costs  in  the 
tod  will  follow  the    result    of    the 
in  the  Lower  Court. 
rfi>,  y.^i  concur. 
Vol  XV. 


The  24th  March  1871. 

.   Present: 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Section  119,  Act  VIII.  of  1850— Ex-parte  decree 
— Re^hearing;— Appeal. 

Case  No.  1844  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Sylhet,    dated  the 
ijtk  June  rSjOf  affirming  a  decision  of 
the  Sudder  Moonsiff  0/  that  District,  dat* 
ed  the  nth  March  i8jo, 

Boro  Khosiah  (Plaintiff),  Appellant, 

versus 

Jata  Sirdar  and  another  (Defendants), 
/Respondents, 

Baboos  Romesh  Chunder  Mitter  and  Anund 
Gopal  Paleet  for  Appellant. 

Baboo  Bama  Churn  Banerjec  for 
Respondents. 

.  A  plaintiff  having  taken  out  execution  of  an  ex^parte 
decree,  the  defendant  applied  under  Section  119,  A(5l 
VIII.  of  1859,  to  have  it  set  aside,  and  eventually  suc- 
ceeded. After  this,  the  case  came  on  for  hearing*,  and 
the  suit  was  dismissed  both  by  the  Court  of  first  in- 
stance and  the  Appellate  Court.  The  plaintiff  then 
came  up  in  special  appeal,  contending*  tnat^  sufficient 
inquiry  had  not  been  ma^e  before  the  application  for 
re-hearing  was  admitted. 

Hbld  (by  lackson,  J.,  whose  opinion  prevailed)  that 
it  would  not  be  doing  justice,  which  the  C6urt  is  bound 
to  do  in  administering  the  law,  to  restore  an  ex'fartc 
decree  which  two  Courts  had  on  subsequent  tnal  on 
the  merits  found  should  not  be  renewed  ;  and  that  the 
Moonsiff 's  order  admitting  the  case  to  a  re-hearing  was 
not  open  to  appeal. 

Mookerjee,  J. — The  plaintiff  in  this  case 
sued  the  defendants  for  possession  of  11 
hats  of  land  with  wassilat.  The  defend- 
ants not  appearing,  the  Moonsiff  gave  an 
ex-'parte  decree  to  the  plaintiff  on  the  loth 
Pons  1274,  corresponding  to  the  t4th  De- 
cember 1867.  The  suit  was  instituted  on 
the  17th  Srabun  1274  or  August  1867. 

In  execution  taken  out  by  the  plaintiff  for 
costs  adjudged  in  this  ex-par te  decree,  cer- 
tain properties  belonging  to  the  debtors 
were  brought  to  sale,  it  is  alleged  in  Assar 
1276. 

The  defendants  then  appeared,  and  by  a 
petition,  dated  8th  Bhadro  of  that  year, 
applied  to  the  Moonsiff  under  Section  119  ot 
the  Procedure  Code  to  set  aside  the  ex^parta 
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decision.  They  alleged  in  this  petition  that 
they  were  wholly  ignorant  of  the  fact  that  a 
suit  was  instituted  against  ihem ;  that  no 
service  of  the  summons  was  made  on  them  ; 
and  that,  although  their  properties  were 
attached,  yet  the  sale-istahar  was  not  issued, 
but  that  nevertheless  their  properties  were 
sold  in  Assar  1276. 

The  Moonsiff  fixed  a  date  for  the  examina- 
tion of  the  defendants,  but  the  defendants 
not  having  appeared  on  that  date  their  ap- 
plication under  Section  119  was  struck  off 
the  file  on  the  i8th  December  1869,  which 
corresponds  to  some  day  in  Pous  1276.  1 

The  defendants  then  made  a  second  appli- 
cation on  the  23rd  of  Pous  1276,  showing 
cause  for  non-attendance,  and  praying  that 
their  application  may  be  restored  to  the  file 
and  adjudicated  upon.    This  application  was 
registered  on  the  7th  January   1870.     The 
Moonsiff  then  examined  the  defendants,  and, 
after  having  heard  witnesses  to  the  service 
of  the  summons,  was  of  opinion  that  the  sum- 
mons was  not  duly  served.    The  Moonsiff 
thereupon  set  aside  his  judgment,   and  ap- 
pointed a  day  for  the  hearing  of  the  suit. 
On  the  case  coming  for  trial,  the  Court  of 
first  insunce  as  well  as  that  of  appeal  dis- 
missed the  plaintiff's  suit  on  the  ground  that 
it  was  not  proved  to  their  satisfaction  that 
the  defendants  had  dispossessed  plaintiff  from 
his  lands;  the  costs  of  the  defendant  were 
thereupon  made  payable  by  the  plaintiff, 

Dissatisfied  with  the  order  of  the   Courts 
below,  the  plaintiff   appeals   specially,    and 
urges  that  the  Moonsiff  had  no  jurisdiction  to 
entertain  the  application  under  Section  119, 
inasmuch  as  such  application  ought  to  have 
been   preferred   within    30    days   after    any 
process  for  enforcing  the  judgment  had  been, 
executed,  which  was  not  done  in  the  present 
case.     Baboo  Romesh  Chunder  admitted  that 
this  point  was  never  specifically  raised   in 
any  of  the  Courts  below ;  but  he  contends  that, 
in  a  petition  which  was  filed  by  his  client 
in  the   Moonsiff 's   Court,   it  was   distinctly 
stated  that  the  defendants  were  fully  aware 
of  the  execution  of  the  process  of  attachment 
and  sale.     He  also  states  that,  in  the  appli- 
cation made  by  the  defendants  themselves, 
they  admit  that  the  process  of  attachment 
was  executed,  and  that  the  sale  was  held  in 
Assar  1276.    Baboo  Romesh  Chunder  Mitter 
contends  that,  therefore,  on  the  defendant's 
own  showing,  the  application  under  Section 
1 19  is  out  of  time,  having  been  preferred  on 
the  8th  Bhadro  following.    A  decision  of 


the  Full  Bench  of  this   Court  is  cited 

support  of  this  contention,  which  is  to! 

found   in   page    236  of  the   9  ^^'e<^^" 

porter.     It  is  contended  by  the  vakcd 

the  respondents  that  the  process  xnenir 

in  Section  119  must  be  a  bond- fide  pn 

but  the  Moonsiff,  as  well  as  the  Lower  A| 

late  Court,  has  held  in  this  case  ih^' 

was  no  bond-fide  process  executed. 

ferring  to  the  record,  we  find  that 

a  statement  of  the  defendants  to  the 

that  the  s^ile  of  their  properties  had 

place  in  Assar  1276,  and  that  the  ay 

tion   under   Section    119   was  made- 

I  8th  Bhadro  of  that  year.     We  also 

there   is   some   sort  of   admission 

properties  had  been  attached  in  ci< 

though  that  is  not  very  clear.    This 

ment  must  have  been  an  atuchrneot 

to  the  sale  of  the  properties ;  and  d 

the  case  that  the  properties  of  the  appr 

were   sold   in   Assar    1276,   the  atiac 

must  have  been  of  a  dale  at  least  a 

before   the   sale,   and   therefore  very 

beyond  the  30  days  allowed  by  law  m 

tion  119.     If  it  is  so,  the  application^ 

probably  be  an  application  beyond  ti' 

which  the  Moonsiff  could  not  have  act 

The  law  seems  to  me  to  be  clear. 

application  to  set  aside  an  ex-parleCt 

must  be  made  within  '*  a  rcasonab^ 

not  exceeding  30  days  after  any  pr( 

enforcing  the  judgment  has  been  ex« 

Now,   if   the   plaintiffs,   the  holders^ 

eX'parie  decree,  had  actually  and 

executed  the  process  of  attachment, 

fendant  was  bound  to  come  withm  a 

able  lime  of  the  execution  of  that 

not  exceeding   30   days.     The  Le^ 

does  not  say  that  the  application  m 

made  within  30  days  of  the  knowledge^ 

judgment-debtors  of  the   execution 

process  for  ihe  enforcement  of  tbe  ' 

decree.     If,  therefore,  a  proaess  for ' 

the  judgment  is  duly  executed,  1  aj 

that  Section  1 1 9  requires  that  the 

tion  to  set  aside  the  ex-parte  Wf^^^ 

be  preferred  within  30  days  of  IW  *= 

tion  of  that  process,  whether  the  jnoj 

debtors  were  or-were  not  aclually*' 

the   execution   of  such  process.    K 

perty  of  the  judgment-debtor  is  dof 

ed,  he  is  presumed  to  be  aware  ot  inc 

ment  in  execution  of  which  that  auw 

was  made.    The  law  requires  he  shooioi 

of  it,  and  must  come  within  a 

time  from  that  attachment;  bat  nw 

not  to  exceed  30  days.    Under  »» 

the  law,  I  am  of  opinion  that,  u  iw 
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of  attachment  was  duly  executed  ;  and  if  the 
application  has  not  been  made  within  the  time 
limited  by  the  law,  the  application  could  not 
and  should  not  have  been  entertained  by  the 
Moonsiff. 


In  this  case  the  objection  now  urged  not 
having  been  taken  in  any  of  the  Courts 
below,  there  is  no  clear  finding  at  all  as  to 
whether  the  process  of  attachment  had  been 
executed  or  not.  The  case  will,  therefore, 
go  back  to  the  Court  of  the  MoonsifF.  The 
Moonsiff  will  lay  down  an  issjie  as  to  whe- 
ther any  process  to  enforce  the  decree  was 
duly  and  bond-fide  executed  or  not.  He  will 
give  full  opportunity  to  the  parties  to  adduce 
any  evidence  they  desire  to  produce  to  show 
whether  any  process,  and  more  especially  a 
process  of  attachment,  had  been  duly  exe- 
cuted. The  present  finding  of  the  Moonsiff 
does  not  meet  the  requirements  of  the  case. 
He  simply  finds  that  summons  had  not  been 
served,  and  that  the  plaintiff  was  not  aware 
of  the  sale,  as  it  had  not  taken  place  at  the 
spot.  But  whether  the  summons  was  serv- 
ed or  notj  which  is  a  point  which  affects 
the  merit  of  the  application  under  Section 
119,  he  is  bound  to  see  whether  the  appli- 
cation is  in  time,  which  is  a  condition  pre- 
cedent to  the  entertainment  of  the  appli- 
cation itself.  I  would,  therefore,  remand 
the  case  to  the  Court  of  the  Moonsiff  to 
try  this  point,  and  to  decide  the  case  anew 
according  to  the  result  of  the  inquiry  direct- 
ed. Though  we  en'.eriain  the  objection 
raised  for  the  first  time  before  us,  yet,  con- 
sidering that  this  plea  ought  to  have  been 
raised  when  the  application  was  made  un- 
der Section  119,  I  think  the  appellant  must 
pay  the  whole  of  the  costs  of  the  defend- 
ants incurred  up  to  this  stage  of  the  pro- 
ceedings. 

Jackson^*  J, — 1  think  that  this  special 
appeal  should  be  dismissed.  If  the  appel- 
lant was  dissatisfied  with  the  decision  of 
the  Moonsiff,  admitting  the  case  to  a  re- 
hearing, he  might  have  raised  the  question 
on  the  appeal  to  the  Judge.  He  made  no 
allusion  to  it,  and  the  case  having  been 
tried  upon  the  merits  both  by  the  Moonsiff 
and  the  Appellate  Court,  it  has  been  found 
that  the  plaintiff  is  not  entitled  to  a  decree 
which  he  obtained  <?.v/^r/,?.  I  think,  then, 
that  it  is  too  late  now  for  him  to  contend 
that*  there  was  not  sufficient  inquiry  made 
before  the  application  for  a  re-hearing  was 
admitted.  It  seems  to  me  that  we  are  bound 
to  administer  the  law  in  order  to  do  justice 


between  the  parties,  and  it  would  not  be 
doing  justice  to  restore  an  ex-par te  decree 
which  two  Courts  have,  on  a  subsequent 
trial  on  the  merits,  found  should  not  be  re- 
newed. If  the  objection  which  is  now  rais- 
ed was  a  substantial  objection,  I  have  no 
doubt  that  it  would  have  been  raised  at  the 
proper  lime.  The  Moonsiff's  order  admit- 
ting the  case  to  re-hearing  is  not  open  to 
appeal.  It  is  possible  that  we  may  have 
authority  to  interfere  with  it  under  our 
extraordinary  powers  of  superintendence, 
though  I  am  not  quite  certain  even  of  that. 
It  is  not  an  authority  which  we  are  obliged 
to  exercise,  and  I  am  of  opinion  that  it 
would  not  be  for  the  ends  of  justice  that  we 
should  exercise  it  in  this  case.  The  appel- 
lant is  entitled  to  a  special  appeal  from  the 
decision  of  the  Judge.  This  is  not  any 
ground  of  appeal  against  the  decision  of  the 
Judge;  and  though  it  may  be  an  appeal 
against  an  alleged  irregularity  in  the  pro- 
ceedings of  the  Moonsiff,  it  cannot  be  said 
to  be  one  which  affected  the  merits  of  the 
case. 

I  would  dismiss  this  appeal  with  costs. 


The  24th  March  1871. 
Present : 

The  Hon'ble  E.  Jackson  and  Onookool    - 
Chunder  M<5okerjee,  Judges. 

Agency— Authority  (to  bay  and  »ell)— Consent. 

Case  No.  1874  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Chittagong,  da- 
ted the  2gth  June  rSyo,  modifying  a  de- 
cision of  the  Subordinate  Judge  of  thai 
District,  dated  the  i8th  September  j86g. 

Goluck  Chunder  Chowdhry  (Defendant), 

Appellant, 

versus 

Kanto  Pershad  Hazaree  (Plaintiff), 
Respondent, 

Mr,  C.  Piffard  and  Baboo  Kishen  Succa 
Mookerjee  for  Appellant. 

Mr,  R.  E.  Twidale  and  Baboo  A  ukhil 
Chunder  Sein  for  Respondent. 

An  authority  granted  to  an  affcnt  to  purchase  does 
not  imply  authority  to  sell ;  and  the  mere  fact  of  the 
principal  not  questioning  his  agcnt'a.nght  to  sell  is  no 
proof  that  he  consents  to  the  latter's  exercising  such 
riffht. 
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Jacksouy  J^.— In  this  case  the  plaintiff, 
Kanto  Pershad  Hazaree,  has  sued  the  de- 
fendant, Goluck  Chunder  Chowdhry,  for  the 
price  of  an  elephant  which  he  alleges  that  he 
sold  to  the  defendant  nearly  three  years 
previous  to  the  institution  of  the  suit.  The 
answer  of  the  defendant  is  that  he  did  pur- 
chase the  elephant,  but  that  he  never  ob- 
tained delivery  of  it;  that  it  remained  with 
the  plaintiff,  and  still  is  with  the  plaintiff. 
This  fact  is  admitted  by  the  plaintiff,  who 
states  that  Goluck  Chunder  Chowdhry  sold 
the  elephant  to  Gobind  Chunder  Surmah  for 
one  Kalee  Narain  Roy,  and  that  he  exchang- 
ed another  elephant  with  Kalee  Narain  Roy 
for  this  elephant.  The  defendant  denies 
that  he  ever  received  the  elephant,  or  sold 
it  to  Gobind  Chunder  Surmah.  Both  the 
Lower  Courts  have  found  that  the  sale  took 
place,  and  the  Judge  is  of  opinion  that  there 
is  direct  evidence  of  the  sale  by  Goluck 
Chunder  Chowdhry  to  the  agent  of  Kalee 
Narain  Roy ;  and  though  the  Judge  admits 
that  that  evidence  goes  only  to  show  that 
Goluck  Chunder's  agent  effected  the  sale,  he 
is  of  opinion  that  the  fact  of  the  defendant 
having  allowed  three  years  to  elapse  before 
questioning  the  right  of  the  agent  to  sell  is 
proof  that  he  consented  to  the  sale. 

The  special  appeal  to  this  Court  is  that 
there  is  no  evidence  of  any  actual  delivery 
of  the  elephant,  and  no  evidence  of  any  con- 
sent to  the  sale  by  Goluck  Chunder  to  the 
agent  of  Kalee  Narain  Roy.  In  trying  these 
questions,  we  have  been  obliged  to  go  through 
the  whole  of  the  evidence  in  the  case,  and 
we  are  satisfied  that  upon  both  points  there 
Is  a  total  absence  of  all  proof.  The  evidence 
of  the  defendant's  servants,  which  is  unim- 
peached  by  any  evidence  on  the  other  side, 
is  that  the  defendant's  agent,  Gobind  Nundee, 
purchased  the  elephant  from  Kanto  Pershad 
Hazaree.  He  also  purchased  another  elephant 
which  the  defendant's  servants  took  to  their 
master's  house,  but  this  elephant  was  taken 
back  to  the  premises  of  Kanto  Pershad 
Hazaree.  And  it  seems  to  be  admitted  on 
all  hands  that  from  that  time  to  this,  a  period 
of  three  years,  the  elephant  has  remained 
with  Kanto  Pershad  Hazaree,  and  during 
that  time  it  is  not  shown  that  any  demand  for 
its  price  has  been  made  on  the  defendant. 
Then  the  plaintiff  has  filed  with  the  record  a 
memorandum  written  to  him  by  Gobind  Chun- 
der Surmah,  which  alludes  to  this  elephant  as 
having  betn  obtained  for  the  plaintiff  from 
Goluck  Chunder  Chowdhry.  Gobind  Chun- 
der Surmah  has  been  examined,  and  he  de- 
nies that  he  effected  any  exchange  with  the 
plaintiflf  for  his  master  Kalee   Narain  Roy. 


He  says  that  he  bought  another  eh 
from  the  plaintiff  for  Kalee  Narain 
Rupees  i,ooo.  He  says  also  that  he 
this  elephant  now  in  dispute  from 
Chunder  Chowdhry's  mooktear,  and 
sold  it  to  the  plaintiff.  His  own  letter 
that  he  did  not  buy  it  himself,  but  that! 
tained  it  for  the  plaintiff.  This  re- 
for  the  plaintiff  was  effected  within  a  fc 
of  the  purchase  by  the  defendant.  And,j 
any  circumstances,  the  plaintiff  would i 
entitled  to  any  difference  of  price,  if 
agreed  upon ;  but  there  is  nothing 
that  there  was  an  agreement  for  any 
rial  difference.  Even  then,  if  we  wcrei 
fied  that  Goluck  Chunder  Chowdhry 
the  elephant,  the  above  consideratioos 
lead  us  to  dismiss  the  present  pre] 
claim.  But  it  is  also  quite  clear  that 
is  no  evidence  at  all  that  Goluck 
Chowdhry  re-sold  the  elephant. 
Chunder  Surmah  does  not  depose  tl 
dealt  in  the  matter  of  the  purchase^ 
Goluck  Chunder,  but  with  Gobind  Ni 
who  had  purchased  for  Goluck  Chi 
Now,  though  Gobind  Nundee  may  hai 
authority  to  purchase,  it  does  not 
that  he  had  authority  to  sell,  and  there 
evidence  of  any  such  authority  or  any 
sequent  consent.  The  mere  fact  thai 
defendant  did  not  question  his  righr 
is  no  proof  that  he  consented  to  it. 
sale  was,  in  fact,  to  the  plaintiff,  and 
very  possible  that  the  defendant  did 
ject  to  that.  The  result  was  to  cai 
original  sale  to  the  defendant.  The 
iff  is  not  entitled,  under  these  circumi 
to  recover  the  price  of  the  elephant,  i 
he  has,  since  the  sale,  retained  in  hi$^ 
possession ;  and  the  decision  of  the 
giving  the  plaintiff  a  decree  for  itt 
must  be  set  aside,  and  the  plaintiffs 
dismissed  to  that  extent. 

• 

There  was  ajso  a  claim  in  this  suit 
value  of  the  second  elephant  which  «ii3 
livered  to  the  defendant.     The  Jadp 
given  the  defendant  a  set-off  on  accoar 
certain  money  which,  he  finds,  was  fl« 
the  defendant  from  the  plaintiff  on  acr 
of     the    profits   of    the   elephant-capt 
expedition,  in  which  these  disputed  elep 
were  captured,  and  in  which  both  pi 
and  defendant  were  partners.    It  is  ^^ 
on  special  appeal,  that  a  full  'nq")??  " 
this  question  has  not  been  made.    IM 
dence  offered  by  both  parlies  upon  « 
considered,  and  a  decision  arrived  at  on 
evidence.    We  think  we  ought  not  to  n 
fere  on  this  point. 
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costs  will  be  calculated  according  to 
>portion  decreed  and  dismissed,  both 
Court  and  the  Lower  Court. 

\erjeey  J, — I  concur  in  dismissing 
of  the  plaintiff,  as  far  as  the  claim  to 
^koomkee"  or  female  elephant  is  con- 
I  am  not  satisfied  on  the  evidence, 
(kas  been  gone  through  at  great  length, 
plaintiff  had  ever  delivered  the  ani- 
tthc  purchaser  (loluck  Chunder  Chow- 
l^tbt  Goluck  Chunder  Chowdhry,  after 
possession  of  it,  sold  it  to  Gobind 
rjee.  The  elephant  is  still  in  thepos- 
of  the  plaintiff,  and,  I  think,  he  has  no 
I  keep  the  animal,  and  also  demand  its 
[from  the  defendant.  His  silence  for 
[jrears  throws  the  greatest  suspicion  on 
;  the  omission  of  the  defendant  to 
the  animal  is  accountable.  True,  he 
got  the  article  he  purchased,  but  he 
)t  called  to  pay,  and  therefore  he 
have  waited  all  this  time.  But  the 
's  case  is  that  he  not  only  sold  the 
to  the  defendant,  but  actually  gave 
Hivery  of  it ;  no  reason  is  shown  for  his 
jlence. 


The  25th  March  1871. 

Present  : 

lon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

War's  rig^hts  —  Sale  for  arrears  —  Act 
VIII.  {B.  C.)  of  1855. 

Case  No.  2397  of  1870. 

Appeal  from  a  decision  passed  by  the 
rdinate  Judge  of  Midnapore^   dated 
>M  August  jSyo,  reversing  a  decision 
Moonsiff  of  NimaU  dated  the  26th 

Karam(]iree  (Defendant),  Appellant, 

versus 

Churn  Giree  (Plaintiff),  Respondent. 

Baboo  Mohinee  Mohun  Roy  for 
Appellant. 

hhoo  Bhowanee  Churn  Dull  for 
Respondent. 

Brchaser  of  a  partnership  in  a  tenure,  in  other 
H  shareholder's  risrhts,  acquires  no  right  to 
~E«ssion  against  a  person  who  buys  the  tenure 
sold  for  arrears  under  Act  VII 1.  (B.  C)  of 


Glover,  J. — The  plaintiff  in  this  case 
purchased  at  an  auction-sale  held  in  execution 
of  decree  Mullica  Daye's  right,  title,  and 
interest  in  8  beegahs  odd  cottahs  of  land. 
He  says  that  he  got  possession,  and  paid  the 
back  rent  due  to  the  ijaradar  from  the  former 
tenant. 

The  farmer  afterwards  brought  a  suit 
against  Mullica  Daye  for  arrears  of  rent, 
alleged  to  be  due  for  the  years  1 271- 1272 
and  part  of  1273,  got  a  decree,  and  sold  the 
tenure  under  Ad  VIII.  of  1865,  B.  C.  The 
defendant  was  the  purchaser,  and  got  posses- 
sion turning  the  plaintiff  out. 

The  plaintiff  sues  to  recover  possession  on 
the  ground  of  his  purchase,  and  on  the  alle- 
gation that  the  rent-decree  was  coliusively 
obtained. 

The  Moonsiff  dismissed  the  suit,  holding 
that  there  was  no  proof  whatever  of  collusion 
either  between  the  farmer  and  the  defaulting 
ryot,  or  between  either  of  them  and  the  auc- 
tion-purchaser;  that  the  ijaradar  had  never 
recognized  the  plaintiff  as  his  tenant,  and 
never  received  rent  from  him,  and  was  not, 
therefore,  bound  to  recognize  his  purchase  of 
the  land;  that  the  sale  under  Aft  VIII.  of 
1865  passed  the  tenure  to  the  defendant. 

The  Subordinate  Judge,  on  appeal,  re- 
versed this  decision,  on  the  ground  that  a 
subsequent  sale  by  a  Revenue  Court  could 
not  invalidate  a  prior  one  by  a  Civil  Court 
(Tirthanund  Thakoof,  appellant,  13  Week- 
ly Reporter,  p.  449),  and  that  the  farmer,  by 
receiving  from  the  plaintiff  rent  for  a  period 
previous  to  his  dispossession,  for  the  years 
1274-75  that  is,  had  recognized  him  as  his 
tenant.  The  Subordinate  Judge  also  found 
that  the  rent-suit  brought  against  Mullica 
Daye  was  collusive. 

It  is  contended  in  special  appeal : — 

(i.)  That  there  is  no  evidence  to  show 
that  the  payments  of  rent  made  by  the  plaint- 
iff in  1274  and  1275  extinguished  the  claim 
for  the  back  rents  of  1 271-1 272  and  1173, 
and  that  the  Subordinate  Judge's  conclusion 
as  to  the  fraudulent  nature  of  the  rent- suit 
is  altogether  groundless  :  and 

(2.)  That  the  plaintiff,  having  only  pur- 
chased  Mullica  Daye's  right  and  interest  in 
a  portion  of  a  tenure,  cannot  resist  the  right 
of  an  auction-purchaser  under  Aft  AUII.  of 
1865,  li.  C,  which  comprehended  the  tenures 
itself. 
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(i.)     With  regard  to  the   payments  said 
to  have  been  made  by  the  plaintiff  to  the 
ijaradar  in  1274  and   1275,  and  which  the 
Subordinate   Judge   has   taken   as   showing 
that  **  there  existed  no  arrears  on  account  of 
**  the  years  for  which  the  suit  had  been  insti- 
"  tuted  in  the  Revenue  Court,"  we  find  that 
one  is  dated  the  23rd  Srabun  12741  and  is 
for  Rupees  3-5,  and  the  other  the  2nd  Jyet 
1275,  and  is  for  Rupees  8-9.     Now,  taking 
the  Subordinate  Judge's  finding  as  to  the 
genuineness   of    these   documents   (a    find- 
ing opposed  to  that  of  the  first  Court)  as  one 
with  which  we  cannot  interfere,  what  after 
all  do  the  receipts  prove  ?    They  prove  that, 
during  the  years  in  question,  the  plaintiff  paid 
an  aggregate  sum  of  Rupees  12-13  ^^  ^^' 
count  of  back-rent.      No  particular  year  is 
mentioned,  the  word  used  is  the  general  one 
**  bakya."     Now,  it  is  quite  clear  that   this 
payment  could  not  have  settled  the  arrears 
for    1271-72    and    part  of    1273,    inasmuch 
as,  if  we  put  aside  the  evidence  of  the  rent- 
decree,  the  annual  rent  payable  was  on  the 
plaintiff's  own  showing  9   rupees.     So  that, 
admitting  everything  in  the  plaintiff's  favor, 
the  back-rents  could  not,  as  supposed  by  the 
Subordinate  Judge,  have  been  cleared  off  by 
the  payment  of  Rupees  12-13  J  and  as  this  is 
the  only  ground  on  which  the  Subordinate 
Judge   has  decided   that   the   rent-suit  was 
conclusive,  we  should  be  quite  justified  in 
saying  that  the  Lower  Appellate  Court  was 
wrong    in    reversing    the    decision    of   the 
Moonsiff  on  this  point* 

We  may  remark  here  that  the  record 
shows  that,  at  the  time  the  rent-suit  was 
brought,  the  plaintiff  had  not  paid  the  Rupees 
12-13  at  all.  The  date  of  institution  of  suit 
and  the  dates  of  the  dakhillas  show  this  very 
clearly.  So  that  it  cannot  be  said  that  the 
suit  for  rent  was  a  false  one.  That  rent  is 
shown  by  the  plaintiff's  own  documents;  to 
have  been  due  when  the  suit  was  brought. 

Then  as  to  the  effect  of  the  prior  sale  at 
auction  to  the  plaintiff.  The  decision  in 
Tirthanund  Thakoor  versus  Pureshnund  J  ha, 
13  Weekly  Reporter,  p.  449,  quoted  by 
the  Subordinate  Judge,  supposes  that  what 
was  sold  by  the  Civil  Court  was  a  tenure — 
an  entire  estate — and  on  that  supposition,  and 
on  the  fact  that  the  sale  was  not  in  any  way 
tainted  with  fraud,  it  laid  down  that  the 
same  property  could  not  be  re-sold  in  ex- 
ecution of  a  decree  for  arrears  of  rent  against 
the  former  tenant. 

Now,  in  this  case  the  Civil  Couit  sold,  not 
Mullica  Daye's  right  in  the  tenure,  which 


was  afterwards  put  up  and  sold  by  tt 
venue  Court  under  Act  Vlll.  of  1865, 
but  her  rights  in  8  beegahs  14  c( 
that  tenure,  the  defendant's  purchase 
of  the  tenure  itself  (in  the  terms  of  the 
which  (as  is  stated,  and  not  denied 
on    the   record)  consisted   of   23 
The  bynamah  shows   that  these  8 
were  situated  in  several  distinct  pi 
two  separate  mouzahs;  and  all  that 
chaser  of  Mullica's  rights,  as  it  set 
bought  was  a  partnership  in  the 
ure  of  23  beejsahs  to  the  extent  of  8^ 
14  cottahs.     lie  became,  in  other 
shareholder  in  the  tenure. 

Now,  being  in  this  position,  the  w 
for  him  to  have  done  when  the  rent- 
brought  against  Mullica  Daye  for  ar 
rentj  was  to  have  paid  up  those  an 
then  to  have  sued  his  co-sharer  for 
lion.     His  purchase  did  not  give 
thing  more  than  this  privilege,  and 
does  not  give  him  a  right  to  retain 
against  a  person  who  bought  the 
self. 

The  Subordinate  -Judge's  finding^ 
did  pay  up  those  arrears  appears  tx 
have  been  passed  in  the  teeth  of  the 
ed  evidence,  and  to  be,  therefore,  sni 
finding  ;  and  that  being  so,  there  isnoj 
whatever  for  supposing  the  suit  for 
have  been  collusive. 

The  decision  of  the  Subordinate 
must  be  reversed,  and  that  of  the 
restored   with   all   costs  on  the  s| 
spondent. 


The  25th  March  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A. 

Judges, 

Transfer  of  intermediate  temires— ^ 
ledg^ent  by  landlord — OfViston  of  1 
X.  of  1859. 

Case  No.  2454  of  1871. 

Special  Appeal  from  a  decision  pi 
the  Officiating  Judge  of  East  Bi 
dated  the  24ih  August  i8yo,  n 
decision  of  the  Moonsiff  of  Muh*^ 
dated  the  22nd  April  i8jo, 

\V.  O.  Allender,  General  Manager 
Land  Mortgage  Bank  of  India  (Def 
A  ppellanty 

versus 

Dwarkanath  Roy  and  others  (Plai 

Respondents, 
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taioff  Juggodanund  Mookerjee  for 
Appellant. 

Bakoo  KdUe  Prosunno  Dull  for 
Respondent. 

^rent  is  recovered  without  objection  by  succcs- 
ds  from  the  transferree  of  an  intermediate 
the  date^f  tran^sfer,  such  receipt  acts  as  a 
^Wapiete  acknowledgment  by  the   proprietor 
^ts  the  new  tenant  in  the  place  of  the  old 

of  Act  X.  of  1859,  which  requires  that 
lent  as  to  division  or  distribution  of  rent 
:  in  writing,  applies  only  to  division  or  distribu- 
after  the  Act  came  into  operation. 

rr,  /.—The   circumstances  of    this 
as  follow : — 

Sooodar  Napit  had  a  tenure  consist- 
3  beegahs  10  cottahs  cultivated,  and 
bastoo  land,  for  which  he  paid  to 
liadar,  Mr.  Elias,  sicca  Rupees  2-15 
rent. 

[Falgoon  1255,  he  sold  the  3  beegahs 
ttahs  to  Ram  Narain   with  a  rent  of 
[Rupees  2-3,  retaining  the  bastoo  land 
rent  of  12  annas  himself. 

was  another  tenure  owned  by  one 
Churn  of  10  cottahs  at  a  rent  of  7. 
which  likewise  passed  by  sale  to  Ram 
in  1260.     With  this  land,  however, 
nothing  to  do  in  this  special  appeal. 

Ram  Narain*s  death,  his  son  Nubo 
entire  holding  to  Mussamut  Bhugo- 
Debiaon  the  8th  of  Chyet  1272. 

zemindar,  Mr.  Kiias,  gave  a  putnee 
estate  to  Chunder  Kant  in  1266,  and 

Its  were  in  1273  transferred  to  the 
Mortgage  Bank. 

lly  after  becoming  proprietor,  the 
broogbt  ar  suit  against  Ram  Soondur, 
tered  tenant,  for  arrears  of  rent  due 
years  1272,  1273,  and  1274,  and  ob- 
a  decree  in  execution  of  which  the 
was  sold. 

plaintiffs  in  this  case,  purchasers  of 
lolding  of  Ram   Soondur,   sue   to  set 

the  revenue-sale  on  the  ground  that 
raosfer  had  been  recognized  by  the 
ietor,  who  had  taken  rent  from  the 
\x%  ever  since  the  date  of  the  sale. 

defendant  Bank  contends  that,  as  the 

[wai  not  notified  in  the  way  authorized 

"•'i  no  registry  of  the  new  transferree 


being  made  in  his  serishtah,  he  was  not 
bound  to  recognize  any  tenant  but  Ram 
Soondur,  or  lo  lake  rent  from  any  other 
person.  He  also  contends  that  the  amount 
deposited  in  the  Collector's  Court  by  the 
plaintiffs  was  not  the  whole  amount  of  rent 
due  on  the  holding,  and  that  he  was  not 
bound  to  take  it. 

The  Moonsiff  found  that  the  zemindar 
had,  by  receiving  rent  from  the  plaintiffs 
from  Falgoon  1255  up  to  the  year  1272, 
acknowledged  them  as  his  tenants  for  the 
holding,  and  that  the  receipts  given  by  him 
showed  that  he  was  aware  of,  and  acquiesced 
in,  the  sale  made  by  Ram  Soondur.  He  also 
found  that  the  plaintiffs  had  deposited  the 
rent  due  for  1273  in  the  Collector's  trea- 
sury. 

But  he  considered,  on  the  other  hand,  that 
the  zemindar  was  not  bound  to  take  out  this 
money  from  the  Colleclorale,  the  plaintiffs 
not  being  the  "  recognized  "  tenants  in  the 
terms  of  Section  5,  Act  VI.  of  1862,  B.  C, 
and  not  even  stating  facts  which  would  have 
enabled  the  zemindar  to  know  on  whose 
account  the  money  was  deposited. 

On  appeal,  the  Judge  concurred  with  the 
Moonsiff  as  to  the  recognition  by  the  zemin- 
dar, but  held  also  that,  under  the  circum- 
stances, ftie  plaintiffs  were  entitled  to  deposit 
their  rent  in  the  Collectorate,  and  that  the 
defendant  Bank  ought  to  have  taken  it  there- 
from (he  having  due.  notice  of  the  deposit), 
and  not  to  have  brought  a  suit  under  Ad  X. 
of  1859.  The  Judge  held,  moreover,  that  the 
plaintiff's  tenure  was  a  mere  jotedaree  hold- 
ing, the  transfer  of  which  it  was  not  under 
Section  27  of  Act  X.  necessary  to  register  in 
the  zemindar's  serishtah. 

He  decided  that  the  plaintiffs  had  proved 
their  right  to  the  tenure  ;  that  the  Aft  X. 
suit  was  collusive  ;  and  that  the  sale  under  it 
should  be  set  aside. 

It  is  contended  in  special  appeal  : — 

(i.)  That  the  Judge  was  wrong  in  hold- 
ing that  the  tenure  was  one  not  requiring 
registration, 

(2.)  That  not  being  registered,  the  ze- 
mindar was  not  bound  to  recognize  the 
alleged  transfer,  but  was  justified  in  suing 
the  original  tenant,  and  (3)  That  in  any 
case  the  defendant  was  not  bouitd  to  ac- 
cept the  money  deposited  by  the  plaint- 
iffs, that  not  being  the  full  amount  of  rent 
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due  on  the  holding,  but  only  the  plaintiff's 
share  thereof. 

With  regard  to  the  first  objection,  the 
Judge  has  found  as  a  fact  that  the  holding 
was  a  ryotee  one,  and  from  the  very  small 
size  of  it,  3  beegahs  13  cottahs,  it  can 
hardly  have  been  an  intermediate  tenure 
held  between  the  zemindar  and  the  actual 
cultivator,  as  provided  for  by  Section  27  of 
Act  X.  of  1859.  Nothing  has  been  shown 
us  in  support  of  the  assertion  that  the  hold- 
ing  was  an  intermediate  one,  and  every- 
thing is  against  such  a  supposition. 

But  supposing  for  the  sake  of  argument 
that  it  was  an  intermediate  tenure,  and  that, 
under  the  law  as  it  stood  when  this  suit 
was  brought,  registration  of  transfer  was 
necessary,  has  it  not,  as  a  matter  of  fact, 
been  found  that  the  spirit  of  the  Act  has 
been  complied  with,  and  that  the  zemindar 
for  the  time  being  recognized  the  transfer 
and  its  accompanying  changes  from  the 
very  day  on  which  that  transfer  was  made  ? 
It  is  not  denied  that  Mr.  Elias,  the  zemin- 
dar at  the  time  in  question,  received  rent 
from  the  transferree  from  the  date  of  the 
transfer,  nor  that  his  successor  did  the  same 
thing;  so  that,  for  a  period  of  18  years, 
the  plaintiffs  have  paid  their  rent  as  for  a 
portion  of  the  holding,  which  had  qpce  been 
Ram  Soondur's  without  the  slightest  objec- 
tion on  the  part  of  their  landlords.  This, 
it  appears  to  me,  acts  as  a  full  and  complete 
acknowledgment  by  thfe  proprietor  of  the 
estate  that  he  accepted  the  new  tenant  in 
the  place  of  the  old  one  for  a  particular  share 
of  the  rent  previously  paid.  The  words  of 
the  law  in  the  latter  part  of  Section  27 
have  been  much  relied  on,  and  it  has  been 
argued  from  them  ihat,  even  if  the  transfer 
of  a  portion  of  Ram  Soondur's  jote  to  Ram 
Narain  be  held  to  have  been  acknowledged 
and  permitted  by  the  zemindars,  no  agree- 
ment on  their  part  to  divide  or  distribute 
the  rent  would  be  bindings  unless  made  in 
writing.  But  this  supposes  that  such  divi- 
sion or  distribution  was  made  after  Atl  X. 
came  into  operation.  Before  the  passing 
of  that  Aft,  there  was  no  such  provision 
of  law. 

If  the  plaintiffs*  case  were  to  be  governed 
by  the  latter  part  of  Section  27  of  A6t  X., 
then  I  should  undoubtedly  hold  that  the 
landlord  would  not  be  bound  to  take  any- 
thing leSs  than  the  full  amount  of  rent 
due  upon  the  entire  holding,  and  that 
in   this    case    the    defendant    Bank    would 


have  been  fully  justified  in  refusing; 
cept  the  deposit  of  ihe  plaintiffs 
of  the  rent  made  in  the  Collectorat 
that  he  had  every  right  to  recover  as 
in  a  suit  for  rent. 

But  as  I  understand  the  evidence,  I 
that,  long  years  before  the  Bank  t>ec2 
owner  of  this  putnee  estate,  there  \ai\ 
a  partition  of  Ram  Soondur's  boldii 
a  transfer  of  part  of  it  to  Ram  Ni 
that   both   partition  and  transfer  hi 
recognized  at  the  time  and  since  for  il 
by  the  proprietors  of  the  estate. 

It  is  not  denied   that   the  Bank 
higher  rights  than  the  other  putneedi 
cannot,  therefore,  in  my  opinion,  ha 
greater  privileges. 

These  remarks  appear  to  dispose 
second  and  third  objections. 

I  would  uphold  the  (decision  of  the 
Appellate   Court,  and   dismiss  the 
appeal  with  costs. 

Kemp,  J. — I  concur. 


The  27lh  March  i87r. 

Present : 

The  Hon'ble  E.  Jackson  and  Oi 
Chunder  Mookerjee,  Judga. 

Execution— Manager— Section  343i  Act* 

of  X859. 

Case  No.  5  of  1871. 

Miscellaneous  Appeal  from  an  order 
by   ihe  Subordinate  yudge  of  7'/J 
dated  the  ryth  December  iSyo. 

Mohinee  Mohun  Doss  and  an< 
(Judgment-debtors),  Appellants^ '^ 

versus    • 

Ram  Kant  Chowdhry  and  another  (1 
holders),  Respondents, 

Baboos  Kalee  Mohun  Doss  and  Ntk 
Chunder  Sein  for  Appellants. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

A  Court  executing  a  decree  was  held  to  haWl 
justified  in  refusingc  to  appoint  a  manager  *^^ 
property  belonging  to  the  judgment-drbto^^jj 
would  have  taken  20  years  to  pay  off  the  debt  W 
profits  of  the  property.  But  the  High  Courtsa*" 
jection  to  the  appointment  of  a  maoag^er  to  *Jj 
portions  of  the  property  by  sale,  "^^'f^S'?^  | 
wise,  under  Section  243,  Code  of  Civil  rrocW>W»" 
debt  could  thereby  be  cleared  off  io  6  months. 
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w«,  y, — ^Thk  decree-holder  in  this, 

[jias  obtained   a    decree    against  the 

lent-debtor  to  the  amount  of  37,000 

I.   On  suing    out    execution    of  his 

the   judgment-creditor    applied   to 

and  sell  certain  properties  belonging 

judgment-debtor.   •  The    judgment- 

thereupon    applied    to  the   Subor- 

J«dge   of  Tipperah,    before  whom 

lings  were  pending,  asking  that  a 

might  be  appointed  under  Section 

Vill.  of  1859,  and  added  that  he 

ilfiog  to  place  all  the  estates  in  his 

loo  under  the  manager,  in  order  that 

mager   might    recover    from    them 

mm  of    the    decree.     An    inquiry 

reupon  instituted  as  to  the  profits 

from  these  properties ;  and  Mr.  De- 

U  who  was  appointed   to  make  the 

\,  gave  his  opinion  that  a  sum  of 

rupees    was    the   annual    receipt   of 

t>m  these  estates.     The   Subordinate 

says  that,  as  the  debt  would  not  be 

in  6  years,   the    application  must 

ted. 

us  the  application  has  not  been 

solely  to  the  question  of  allowing 

manager  to  manage  the  properties, 

have  been  asked  to  delay  the  pre- 

lie  by  the  Court,   in   order   that  the 

manager  may  take  measures  to  sell 

portions  of   the  property,   and   give 

[es  and  mokurruree  leases  of  other 

;  that  by  these  means  a  probably 

[price  may  be  obtained  than  by  selling 

)erty  on  sight  at  public  auction  by  the 


think  that  the  Subordinate  Judge 
It  in  refusing  to  appoint  a  manager 
the  whole  property  until  the 
[was  liquidated,  because  it  would  ap- 
sr  deducting  the  expenses  for  the 
It  and  ftie  Government  revenue, 
amount  of  assets  which  would 
^  be  recovered  would  be  sufficient  to 
only  the  interest  of  the  total  sum 
8nm  of  about  2,000  rupees  per  annum 
principal  of  the  debt.  ^  It  would, 
re,  take  nearly  20  years  before  the 
would  be  paid  off.  But  we  see  no 
to  reject  the  petition  of  the  applicant 
Court  manager  may  be  appointed  to 
mortgage,  and  otherwise  dispose  of, 
^portions  of  the  property,  and  thereby 
the  amount  of  the  debt.  If,  with 
mce  of  the  judgment- debtor,  the 
Quuiager  can  effect  this  within   six  i 
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months,  these  estates  may  be  placed  under 
the  manager  for  that  purpose  for  that  period. 
If  within  six  months  the  whole  debt  can  be 
cleared  off,  the  decree  may  be  con5!dered  to 
have  been  realized  with  sufficient  expedition, 
and  it  may  be  to  the  benefit  of  both  the 
parties.  We  see  no  reason  to  interfere  with 
the  decision  of  the  Subordinate  Judge,  but 
we  think  that  the  Subordinate  Judge  should 
give  effect  to  this  order,  and  appoint  a 
manager  to  act  accordingly.  The  manager 
will  dispose  of  some  portions  of  these  pro- 
perties by  selling,  mortgaging,  and  otherwise 
dealing  with  them  under  Section  243.  The 
vakeel  for  the  opposite  side  does  not  object 
to  this  arrangement;  and  it  seems  to  us  to  be 
a  fair  and  proper  one.  If  at  the  end  of  six 
months  the  whole  debt  has  not  been  realized, 
or  if,  in  the  meanwhile,  proper  measures  have 
not  been  taken  to  carry  out  the  order,  the 
Subordinate  Judge  will  pass  fresh  orders  on 
the  case. 


We  think  that  the  costs  of  these  proceed- 
ings should  be  costs  in  the  cause,  and  should 
be  paid  by  the  judgment-debtors. 

Mookerjety  J, — I  concur. 


The  27th  March  1871. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yuHges. 

Documentary  evidence— Mistakes  of  Court's 

officers. 

Case  No.  213  of  1870. 

Regular  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Beerhhoom,  dated 
the  isth  August  i8yo. 

Ram  Runjun  Chuckerbutty  (Plaintiff), 

Appellant, 

versus 

Anund  Coomar  Mookerjee  and  others 
(Defendants),  Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Kishen  Succa  Mookerjee  and 
Taruck  Nath  Sein  for  Respondents. 

A  Civil  Court  is  bound  to  receive  as  evidence  authen- 
ticated documents  named  in  the  plaint  an^  filed  by 
the  plaintiff*s  pleader  on  the  day  appointeef'^or  fixing 
issues,  even  though,  through  inadvertence  c^ihe  amiah, 
they  were  not  made  part  of  the  record. 

61— a 


3«4 


Civil 


THI  WIBKLT   RIFORTSR. 


Rulings.  [Vol. 


Kemp,  y. — This  is  a  suit  on  the  part  of 
the  plaintiff  for  contribution.  It  appears 
that  the  plaintiff,  formerly  a  ward  of  Court, 
and  whot>f  late  has  come  of  age,  sues  a  num- 
ber of  defendanis,  against  some  of  whom  a 
decree  has  been  passed  for  contribution. 

None  of  the  defendants  appear  to  have 
disputed  the  amount  of  jumma  payable  by 
the  plaintiff.  What  they  seem  to  have  con- 
tended is,  that  they  have  paid  in  more  on 
account  of  their  share  than  the  plaintiff  has 
giventhem  credit  for. 

The  Subordinate  Judge  of  Beerbhoom 
found  that  the  plaintiff  has  not  proved  even 
that  he  has  paid  the  amount  due  on  his  own 
share,  much  less  any  amount  due  on  the 
shares  of  his  co-sharers,  the  defendants. 
He,  therefore,  dismissed  the  plaintiff's 
claim,  with  the  exception  of  certain  sums 
which  he  decrees  against  the  defendants 
Nos.  6  and  7,  11  and  12,  and  No.  17  ;  the 
result  of  the  decree  of  the  Lower  Court  be- 
ing that  the  plaintiff  gets  a  decree  for  a  sum 
of  Rs,  1,387  odd  annas,  out  of  Rs.  5,706 
2  annas  3^  claimed.  The  Subordinate 
Judge  says  that  the  plaintiff  has  failed  to 
prove  that  he  has  paid  the  Government 
revenue  in  respect  of  the  shares  of  the 
defendants,  his  co-sharers,  over  and  above 
that  due  on  account  of  his  own  share. 

In  appeal,  the  second  ground  of  ^|peal  only 
•has  been  urged  upon  the  Court,  namely,  that 
the  plaintiff,  according  to  the  practice  of 
the  sheristah  of  the  Court  below,  filed 
certain  "  sehah''  papefs,  or  transfer-papers, 
authenticated  copies  of  which  he  had  ob- 
tained from  the  Collector's  office,  which 
proved  the  payments  made  on  his  behalf  on 
account  of  the  Government  revenue  of  the 
joint  estate,  Lot  Koondheet  Korya,  as  alleged 
in  the  plaint;  that  these  exhibits  were  not 
made  part  of  the  record  through  the  in- 
advertence of  the  Amlah,  but  mislaid  in  the 
record-room  in  which  they  were  afterwards 
found ;  that  these  documents  would  have 
proved  the  plaintiff's  case,  and  therefore,  he 
submits,  that  they  ought  to  be  allowed  to  be 
received  in  evidence. 

Now,  it  is  clear  that  with  the  plaint  a 
petition  was  filed  to  the  effect  that  a  certain 
number  of  challans  are  put  in,  and  that  copies 
of  the  "  sehah"  papers  had  been  applied 
for  from  the  Collectorate,  and  would  be 
put  in  when  received.  We  have  the 
.evidence  of  Dwarkanath  Baboo,  the  plead- 
er of  dthe  plaintiff  below,  to  the  effect 
that,  iff  the  30th  April  last,  the  day  on 
which  tne  issues  were  to  be  fixed,  he  did 


receive  from  the  plainttf!  a  petitkm 
list  of  these  ''  sehahs"  to  file.  There 
petition  on  the  record  which  bears 
nature  of  the  aforesaid  Baboo ;  and 
''  sehah  "  papers  all  bear  his  initials, 
dated  30th  April  with  one  exception, 
true  that  there  was  an  inquiry  mi 
whether  the  plaintiff's  mookhtear 
had  not  smuggled  these  documeiili 
sherishta,  or  whether  they  were  reall 
ing  ;  and  the  result  was  that  the  Snl 
Judge  sent  the  mookhtear  to  the  F< 
Court  on  a  charge  of  criminal  trespass..] 
charge,  however,  fell  to  the  ground, 
mookhtear  was  acquitted. 

It  appears  to  us  that  these  papers  1 
to  have  been  received  by  the  Sol 
Judge.  They  are  authenticated  copi 
the  Collectorate  records;  and  if  4e| 
shown  therein  have  been  transfenedj 
the  account  of  the  plaintiff,  whea 
a  minor,  to  payments  on  account  of 
nue  of  the  estate,  and  these  payments  < 
aggregate  are  more  than  the  plaintiff' 
have  to  pay  for  his  own  share  in  the 
the  Lower  Court  is  bound  to  inquii 
this  point,  and  decide  the  case  afresii. 

We,   therefore,   remand  the  case 
Subordinate  Judge.     He  will  reccii 
papers  and  re-decide  the  case'with 
to  the  defendants  Nos.  i,  a,  3,  4i  5. ^ 
13*  Ml  i5t  16,  18,  19,  and  20. 

His  decision  with  reference  to 
defendants,  against  whom  a  decree 
passed,  will  stand. 

Costs  to  follow  the  result  with 
to  the  defendants  whose  case  has 
manded. 


The  27th  March  1871. 

Present  : 

The  Hon'ble  E.  Jackson  and  On( 
Chunder  Mookerjee,  Judges* 
Possession^Successioii— Hindoo 

Case  No.  1378  of  187c. 

Special  Appeal  from   a  decision  . 
ihe  Subordinate  Judge  of  Tipperd.^ 
the  2ist  %iay  i8yo,  affirming  a  dr" 
the  Moonsiff  of  Nassirnuggur, 
28th  July  i86g. 

Raj  Chunder  Burman  (Defendant 
Appellant, 

versus 

Rama  Kant  Chuckcrbuity  (Plainlil 
Respondent. 
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n  Kalet  Mohun  Doss  and  Mohinee 
Mohun  Roy  for  Appellant. 

Rajendro  Nath  Bose  for  Respondent. 

a  plaintiff  sues  for  possession  as  heir  of  his 

if  it  be  proved  that  the   uncle   left  daughters 

d  Hnder  the  Hindoo  Law  to  succeed  to  his  pro^ 

^l^fauiitiff  would  not  be  entitled  to  a  decree,  even 

last  were  in  wrongful  possession  of  the  shares 

ittghters. 

hrjiiy    y, — ^The    plaintiff    instituted 
it  for  possession  of  8  kanees  and  odd 
of  land  on  the  allegation  that  his 
vas  the   owner   of  a  moiety  of  this 
and  ihat  his  father's  cousin,  one  Radha 
was  the  owner  of  the  other  moiety ; 
[the  plaintiff's  father  died  in  1255,  and 
sin  of  his  father  died  in  Assin  1256, 
no  other  person  but  him   as   their 
heir;  and  that  the  plaintiff,  thus  be- 
the  owner  of  this  property,  was  dis- 
ed  in  1258  by  the   defendant.    The 
ff  also  stated  in  his  plaint  that,  inas- 
as  be  was  born   in  Magh  1255,  and 
minor  up  to  the  13th  Magh  1273,  the 
tiiated  on  the  20th  Magh   1275  was 


defendant  raised  the  plea  of  limita- 
contending  that  the  date  of  the  birth 
intiff  in   1255   as  given  in  the  plaint 
^  bnt  that   plaintiff  was   really  born 
1152.    The    defendant    thus   contended 
the  plaintiff  being  born  in  1252,  and  he 
iing  a  zemindar,  and  therefore  entitled 
to    15  years'    minority,    his   time   for 
tng  this  action   expired  in    1269,   not 
sued  within  3  years  of  his  attaining 
ity.    As  regards  the  amount  of  land 
id  by  the  plaintiff,  the  defendant  con- 
that  4  kanees  8  gundahs  of  land  sued 
^belonged  to   the  plaintiff's   father  and 
>;  that  his   father  conveyed   his   share 
cousin,  Radha  Kant,   and  that  thus 
Kant  was  the  holder  and  owner  of 
)le  of  the   4   kanees  8  gundahs  of 
;  that  Radha  Kant  having  by  a  dispo- 
in  his  lifetime    made  over  this  pro- 
lo  his  two  daughters,  the  defendant,  as 
laser  from  those  two  daughters,  is  right- 
itltled  to,  and  is  in  [  ossession  of,  the 
It  was  further  contended   that,   the 
tiffs  father,  during  his  lifetime,  having 
away  to  one  Nobin  Chunder  12  gun- 
I  cowrce  and  i  krant  of  the  land  held  by 
^  his  father's  share  was  only  3  krants  16 
Jahs.    As  regards  the  remainder  of  the 
claimed,  the  defendant  denied  that  it 
helonged  to  the  plaintiff's  father  or  to 
ttncle;  he  said  he  purchased  it  from 
'^tx  party. 


The  first  Court  gave  the  plaintiff  a  de- 
cree for  the  lands  sued  for  after  deduct- 
ing 8  gundahs  i  cowree,  which  it  found 
the  plaintiff's  father  had  given  away  to 
Nobin.  The  defendant  appealed,  and  the 
Subordinate  Judge  has  confirmed  the  de- 
cision of  the  Court  of  first  instance. 

On  the  point  of  limitation  the  Subordi- 
nate Judge  says  :  "  On  the  completion  of  the 
"  1 8th  year,  a  Hindoo  attains  his  majority  ; 
*'  therefore,  according  to  defendant's  own 
**  showing,  plaintiff  is  in  time." 

But  it  appears  that  the  Subordinate  Judge 
is  evidently  in  error  in  his  calculation,  for 
the  case  of  the  plaintiff  is  that  he  was  born 
in  1255.  If  that  is  correct,  of  course,  he  is 
in  lime.  But  the  defendant's  case  is  th^t 
he  was  born  in  1852.  If  that  is  correct, 
plaintiff  is  barred,  even  if  18  years  are  given 
to  him  as  the  period  after  which  he  would 
attain  his  majority,  the  suit  having  been  in- 
stituted in  1275.  We  think,  therefore,  that 
on  this  point  the  Subordinate  Judge  has 
committed  a  mistake,  and  that  he  ought  to 
have  found  from  the  evidence  in  this  case 
whether  the  date  given  by  the  plaintiff  or 
that  given  by  the  defendant  was  the  correct 
dale  of  the  birth  of  the  plaintiff. 

As  regards  the  claim  of  the  plaintiff  over 
and  abqgp  the  3  kanees  1 7  gundahs  admit- 
ted by  the  defendant  to  have  once  belonged 
to  the  plaintiff's  family,  there  appears  to  be 
no  adjudication  whatever  by  the  Subordinate 
Judge.     He  nowhefe  finds  how  the  plaint- 
iff is  entitled  to  it.     The  only  point  he  seems 
to  have  decided  is  that  the  kobalah  of  the 
2nd  Bysack  1255  has  not  been  proved  to  his 
satisfaction.     That   is  a  kobalah   by  which 
the  plaintiff's  father  is  said   to   have  con- 
veyed his  half  share  of  3    kanees    16  guii- 
dahs  to  his  cousin,  Radha  Kant.     But  even 
if  that  is  not  proved,  it  does  not  assist  the 
plaintiff  in  recovering  the  entire  amount  of 
land  decreed  to  him.     The  plaintiff  ought  to 
prove  what  was  the  amount  of  land  of  which 
his  father  and  his  uncle  were  the  owners; 
whether   it   was   3   kanees    16   gundahs    sts 
admitted  by  the  defendant,  or  8  kanees  17 
gundahs  as  alleged  by  the  plaintiff. 

Then,  it  appears  that  the  defendants  bas^d 
their  title  upon  two  kobalahs  said  to  have 
been  executed  by  two  daughters  of  Radha 
Kant ;  while  the  plaintiff's  case  is  that  Radha 
Kant  died  leaving  only  a  childless  widowed 
daughter,  and  that  the  plaintiff  is  tfle  sole  heir, 
and  therefore  he  is  entitled  to  succeed  to  his 
uncle's  property.    We  do  not  find  that  the 
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Subordinate  Judge  has  in  any  way  disposed 
of  tiiis  point,  namely,  whether,  according  to 
the  plaintiff,  his  uncle  Radha  Kant  died  leav- 
ing a  childless  widowed  daughter,  and  there- 
fore the  plaintiff  was  the  heir,  or,  according 
to  the  defendant,  that  he  left  two  daughters 
who  succeeded  him,  and  consequently  plaint- 
iff was  not  an  heir  of  his  uncle.  The 
plaintiff,  we  think,  is  bound  to  prove  his 
statements  as  to  how  he  came  to  be  entitled 
to  8  kanees  17  gundahs  claimed  by  him. 
The  Subordinate  Judge  says :  **  The  koba- 
"  lahs.  of  the  daughters  of  Radha  Kant 
"  have  not  been  registered  either,  and  it 
"  is  not  likely  that  these  females  would 
"  have  sold  their  lands  to  a  stranger  like  the 
"  appellant."  But  whether  the  daughters 
really  conve>ed  their  inheritance  to  the  de- 
fendants or  not  was  not  the  first  question  to 
try.  The  question  which  should  have  been 
tried  first,  and  which  the  Subordinate  Judge 
has  utterly  omitted  to  decide,  was  whether 
the  plaintiff,  under  the  peculiar  circum- 
stances alleged  by  him,  was  the  heir  of  his 
uncle.  This  point  was  a  material  point  in 
the  case,  for  if  it  be  proved  that  the  uncle, 
Radha  Kant,  left  a  daughter  or  two  daughters 
entitled  under  the  Hindoo  Law  to  succeed  to 
his  property,  the  plaintiff  would  not  be  the 
person  who  would  succeed  in  this  action,  as 
far  as  the  share  of  the  uncle  is  concerned, 
even  if  the  defendant  was  in  •wrongful 
possession  of  the  share  of  the  daughters  of 
Radha  Kant. 

We  think,  therefore,,  that  this  case  should 
go  back  to  the  Subordinate  Judge  to  be  re- 
tried by  him  with  reference  to  the  remarks 
made  above. 

Costs  of  this  appeal  will  abide  the  result. 

I  would  take  this  opportunity  of  calling 
the  attention  of  the  Subordinate  Judge  to 
the  clear  provisions  of  Section  359  of  the 
Code  of  Civil  Procedure.  That  law  requires 
that  the  Appellate  Court  shall  in  its  judg- 
ment state  the  point  or  points  for  determina- 
tion, and  record  its  reasons  for  the  decision 
of  those  points.  The  judgment  of  this 
Judge  are  always  peculiarly  meagre,  and 
seldom  contain  reasons  for  his  decision. 
In  this  case  the  Subordinate  Judge  does  not 
at  all  state  how,  "  according  to  the  defendant's 
own  showing,  plaintiff  is  in  time."  He 
himself,    when    summing    up    the  defend- 

•  ant's  contention  on  the  plea  of  limitation, 

*  says  the  defendants  plead  that  plaintiff  was 
born  in  U52,  and  that  he  should  have  sued 
within  1269,  and,   not  having  sued   within 

^  that  period,  is  barred  by  limitation. 


Then,  as  to  the  merits  of  the  case,  several 
objections,  evidently  of  a  valid  nature,  were 
pressed  both  before  the  Court  of  first  in- 
stance as  well  as  before  him.  It  was  ob- 
jected that  plaintiff  was  not  the  heir  of  his 
uncle,  and  therefore  is  not  entitled  to  claim 
that  share.  This  objection  is  not  at  all 
noticed  by  the  Subordinate  Judge,  and  he 
gives  no  decision  on  it.  There  is  also  no 
adjudication  as  to  the  plea  that  plaintiff  is 
not  entitled  to  a  decree  for  the  whole  of  the 
land  claimed  by  him,  inasmuch  as  that 
never  belonged  either  to  plaintiff's  father,  or 
to  his  uncle  in  right  of  whom  the  present  suit 
is  instituted.  These  omissions  necessitate  oar 
remanding  the  case  to  him  for  a  proper  de- 
cision, which  entails  a  great  deal  of  trouble 
and  expense  to  the  parties.  But  if  the 
Subordinate  Judge  had  carefully  recorded 
the  points  raised  before  him  for  determina- 
tion, and  determined  them  on  the  evidence, 
we  could  have  finally  disposed  of  them  here 
in  special  appeal,  applying  the  law  to  the 
facts  found. 

Jackson,  y. — I  quite  concur  in  the  remand 
of  this  case. 


The  28th  March  1871. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslic, 

Judges, 

Form  of  decree—Section  189,  Act  VIII.,  1859. 

Case  No.  2075  of  ^^7^- 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Tir- 
hoot,  dated  the  10th  August  i8yo,  re- 
versing a  decision  of  <he  Moonsiff  of 
Durhhangah,  dated  the  J2th  May  tSyo. 

Purmessuree  Dutt  J  ha  (one  of  the  Defend- 
ants), Appellant, 

versus 

Joynath  Thakoor  (Plaintiff),  Respondent 

Baboo  Bhowanee  Churn  Dutt  for 
Appellant. 

Baboo  Debendro  Narain  Base  for 
Respondent. 
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A  copy  of  the  judgment  with  the  schedule  of  costs 
appended  does  not  constitute  a  proper  decree  such  as  is 
required  under  Section  189,  Code  of  Civil  Procedure. 

Jackson,  y, — The  special  appellant  in  this 
case  was  no  party  to  the  suit  as  originally 
brought.  It  was  a  suit  by  Joynath  Thakoor 
against  Kumloo  Roy,  and  the  object  of  this 
suit  was  to  have  it  declared  that  certain  pro- 
perty must  be  sold  under  a  bond-debt. 

Upon  this  the  present  appellant  by  a  pe- 
tition intervened,  alleging  that  he  had  pur- 
chased the  property  from  the  defendants, 
and  that,  with  the  help  of  an  old  stamp, 
plaintiff  had  fabricated  the  bond  to  get  the 
property  for  himself,  having  inserted  in  the 
bond  a  date  anterior  to  that  of  the  appel- 
lant's purchase.  On  this  petition  he  was 
made  a  defendant.  The  suit  was  at  first 
dismissed  by  the  first  Court ;  but,  on  appeal, 
the  Judge  reversed  that  decision,  and,  as  he 
says,  decreed  the  appeal. 

The  intervenor  appeals  specially  to  this 
Court. 

The  decision  of  the  Judge,  1  am  bound  to 
say,  was  not  very  satisfactory.  The  reasons 
which  he  assigns  are  of  the  least  possible 
value;  but  they  certainly  amount  to  a  deci- 
sion on  the  facts;  and  if  the  intervenor  had 
been  properly  a  party  to  the  suit,  it  is  diffi- 
cult to  say  how  we  could  have  set  it  aside 
in  his  favor.  The  intervenor  was  not  a 
party  interested  in  the  subject-matter  and 
likely  to  be  affected  by  the  result  of  the 
suit.  It  was,  therefore,  irregular  to  make 
him  a  party,  plaintiff  having  asked  for  no 
relief  against  him.  And  therefore  the  de- 
cree of  the  Court  below  as  against  him  must 
be  set  aside,  and  the  special  appellant's  name 
erased  from  the  record  as  defendant. 

It  is  proper  to  add  that  no  separate  decree 
has  been  drawn  up  by  the  Lower  Appellate 
Court.  What  has  happened  in  this  instance 
is  that  a  copy*  of  the  judgment  has  been 
prepared  with  the  schedule  of  costs  append- 
ed to  it,  and  no  proper  decree  has  been  drawn 
up  as  required  by  Section  189  of  Act  VIII. 
of  1859.  The  Judge  is  directed  to  draw  up 
a  proper  decree  in  this  case  as  between  the 
plaintiff  and  defendants.  He  will  also  take 
care  that,  in  future  cases,  the  proper  decree  is 
drawn  up. 

*  The  special  appellant  having  of  his  own 
accord  intervened,  he  must  bear  the  costs 
of  this  appeal  and  of  all  proceedings  which 
have  resulted  from  his  intervention. 

Ainslity  y, — I  concur. 


The  28th  March  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  yudges. 

Sections  230  and  331,  Act  VIII.,  1859— 
Jurisdiction. 

Case  No.  2220  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  yudge  of  Furreedpore, 
dated  the  ^h  August  rSyOy  affirming  a 
decision  of  the  Moonsiff  of  that  District^ 
dated  the  ijth  December  j86g, 

Mussamut  Ehsan  Khatoon  (Plaintiff), 

Appellanty 

versus 

Ramnath  Sein  Lushkur  (Defendant), 
Respondent, 

Baboo  Debendro  Narain  Bose  for 
Appellant. 

Baboo  Luleet  Chunder  Sein  for  Respondent. 

V^hen  ^application  under  Section  230,  Code  of  Civil 
Procedure,  has  been  reg^istered  as  a  suit,  the  Court  is 
bound  to  investigate  it  as  an  ordinary  regular  suit,  and 
to  try,  not  only  the  (question  of  possession,  but  also  that 
of  title,  and  its  decision  will  be  final  and  complete  for 
both  purposes. 

Mookerjee,  y, — In  this  case  the  plaintiff 
applied  under  Section  230,  Aft  VIII.  of  1859, 
on  the  allegation  that  the  defendant,  Ram- 
nath Lushkur,  who  had  recovered  a  decree 
against  Gholam  Kadir  Chowdhry,  had,  in 
execution  of  that  decree,  dispossessed  the 
plaintiff  from  his  land.  This  application 
appears  to  have  been  numbered  and  regis* 
tered  in  the  register  of  suits,  and  issues  were 
framed  as  in  an  ordinary  civil  ^uit  for  pos- 
session of  land.  At  the  time  of  the  hearing 
of  the  case,  however,  it  appears  that  the 
Moonsiff  fixed  the  following  new  issues: — 

•'  Whether  the  plaintiff  was  in  bond-fide 
'^  possession  of  the  disputed  property ;  if  so^ 
*^  whether  she  can  derive  any  benefit  under 
**  Section  230?"  The  Moonsiff  tried  this 
single  issue,  and,  coming  to  the  conclusion 
that  the  plaintiff  was  not  in  actual  posses>- 
sion,  dismissed  the  suit,  it  is  said,  '*  in  the 
shape  of  non-suit." 


(' 
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Subordinate  Judge  has  in  any  way  disposed 
of  this  point,  namely,  whether,  according  to 
the  plaintiff,  his  uncle  Radha  Kant  died  leav- 
ing a  childless  widowed  daughter,  and  there- 
fore the  plaintiff  was  the  heir,  or,  according 
to  the  defendant,  that  he  left  two  daughters 
who  succeeded  him,  and  consequently  plaint- 
iff was  not  an  heir  of  his  uncle.  The 
plaintiff,  we  think,  is  bound  to  prove  his 
statements  as  to  how  he  came  to  be  entitled 
to  8  kanees  17  gundahs  claimed  by  him. 
The  Subordinate  Judge  says :  **  The  koba- 
"  lahs.  of  the  daughters  of  Radha  Kant 
"  have  not  been  registered  either,  and  it 
"  is  not  likely  that  these  females  would 
"  have  sold  their  lands  to  a  stranger  like  the 
"  appellant.''  But  whether  the  daughters 
really  convened  their  inheritance  to  the  de- 
fendants or  not  was  not  the  first  question  to 
try.  The  question  which  should  have  been 
tried  first,  and  which  the  Subordinate  Judge 
has  utterly  omitted  to  decide,  was  whether 
the  plaintiff,  under  the  peculiar  circum- 
stances alleged  by  him,  was  the  heir  of  his 
uncle.  This  point  was  a  material  point  in 
the  case,  for  if  it  be  proved  that  the  uncle, 
Radha  Kant,  left  a  daughter  or  two  daughters 
entitled  under  the  Hindoo  Law  to  succeed  to 
his  property,  the  plaintiff  would  not  be  the 
person  who  would  succeed  in  this  action,  as 
far  as  the  share  of  the  uncle  is  concerned, 
even  if  the  defendant  was  in%wrongful 
possession  of  the  share  of  the  daughters  of 
Radha  Kant. 

We  think,  therefore,,  that  this  case  should 
go  back  to  the  Subordinate  Judge  to  be  re- 
tried by  him  with  reference  to  the  remarks 
made  above. 

Costs  of  this  appeal  will  abide  the  result. 
1  would  take  this  opportunity  of  calling 
the  attention  of  the  Subordinate  Judge  to 
the  clear  provisions  of  Section  359  of  the 
Code  of  Civil  Procedure.  That  law  requires 
that  the  Appellate  Court  shall  in  its  judg- 
ment state  the  point  or  points  for  determina- 
tion, and  record  its  reasons  for  the  decision 
of  those  points.  The  judgment  of  this 
Judge  are  always  peculiarly  meagre,  and 
seldom  contain  reasons  for  his  decision. 
In  this  case  the  Subordinate  Judge  does  not 
at  all  stale  how,  "  according  to  the  defendant's 
own  showing,  plaintiff  is  in  time."  He 
himself,  when  summing  up  the  defend- 
ant's  contention  on  the  plea  of  limitation, 

*  8a>s  the  defendants  plead  that  plaintiff  was 
born  in  1^52,  and  that  he  should  have  sued 
within  1269,  and,   not  having   sued   within 

'  that  period,  is  barred  by  limitation. 


Then,  as  to  the  merits  of  the  case, 
objections,  evidently  of  a  valid  nataxe»; 
pressed   both  before   the   Court  of  " 
stance  as  well  as  before  him.      it 
jected  that  plaintiff  was  not  the  heir 
uncle,  and  therefore  is  not  entitled  to 
that  share.     This  objection  is  not 
noticed   by  the  Subordinate  Judge, 
gives  no  decision  on  it.     There  is 
adjudication   as  to  the  plea  that  pi 
not  entitled  to  a  decree  for  the  whole 
land    claimed   by   him,    inasmuch 
never  belonged  either  to  plaintiff's 
to  his  uncle  in  right  of  whom  the  pi 
is  instituted.    These  omissions  necessH 
remanding  the  case  to  him  for  a  pr< 
cision,  which  entails  a  great  deal  of 
and    expense    to   the   parties.     But 
Subordinate  Judge   had    carefully 
the  points  raised  before  him  for  deti 
tion,  and  determined  them  on  the 
we  could  have  finally  disposed  of  th< 
in   special   appeal,  applying  the  law 
facts  found. 

yackson,  J, — I  quite  concur  in  the 
of  this  case. 


The  28th  March  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W. 

Judges, 

Form  of  decree— Section  x89»  Act  VHLtj 

Case  No.  2075  of  1870. 

Special  Appeal  from   a  decision 
the  Officiating  Additional  Judge 
hoot,    dated  the    loth    August  il 
versing    a    decision    0/  4he   Mtn 
Durhhangah,  dated  the  12th  May 

Purmessuree  Dutt  J  ha  (one  of  the 
ants).  Appellant, 

versus 

Joynath  Thakoor  (Plaintiff).  Rtspa^ 

Baboo  Bhowanee  Churn  Duit  t» 
Appellant. 

Baboo  Debendro  Narain  Bosi  far 
Respondent. 
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}y  of  tbe  judgment  with  the  schedule  of  costs 
'  does  not  constitute  a  proper  decree  such  as  is 
ondcr  Section  189,  Code  of  Civil  Procedure. 


xksoHt  J, — The  special  appellant  in  this 
was  no  party  to  the  suit  as  originally 
rht.  It  was  a  suit  by  Joynath  Thakoor 
Kumloo  Roy,  and  the  object  of  this 
to  have  it  declared  that  certain  pro- 
inust  be  sold  under  a  bond-debt. 

this  the  present  appellant  by  a  pe- 
! intervened,  alleging  that  he  had  pur- 
ihe  property  from  the  defendants, 
with  the  help  of  an  old  stamp, 
had  fabricated  the  bond  to  get  the 
ty  for  himself,  having  inserted  in  the 
a  date  anterior  to  that  of  the  appel- 
purchase.  On  this  petition  he  was 
a  defendant.  The  suit  was  at  first 
id  by  the  first  Court ;  but,  on  appeal, 
Ige  reversed  that  decision,  and,  as  he 
[decreed  the  appeal. 

intervenor   appeals  specially  to  this 

decision  of  the  Judge,  I  am  bound  to 
not  very  satisfactory.    The  reasons 

he  assigns  are  of  the  least  possible 

|;  but  they  certamly  amount  to  a  deci- 

m  the  facts;  and  if  the  intervenor  had 

properly  a  party  to  the  suit,  it  is  difii- 

say  how  we  could  have  set  it  aside 
is  favor.  The  intervenor  was  not  a 
interested    in  the  subject-matter  and 

to  be  affected  by  the  result  of  the 
It  was,   therefore,   irregular   to  make 

party,  plaintiff  having  asked  for  no 
against  him.     And  therefore  the  de- 

the  Court  below  as  against  him  must 
aside,  and  the  special  appellant's  name 

from  the  record  as  defendant. 

proper  to  add  that  no  separate  decree 

!Q  drawn  up  by  the  Lower  Appellate 
What  has  happened  in  this  instance 
a  copy*  of  the  judgment  has  been 

^d  with  the  schedule  of  costs  append- 
|it  and  no  proper  decree  has  been  drawn 

required  by  Section  189  of  Act  VIII. 
f59'    The  Judge  is  directed  to  draw  up 

;r  decree  in  this  case  as  between  the 
^ff  and  defendants.     He  will  also  take 

wt,  in  future  cases,  the  proper  decree  is 

up. 

special  appellant  having  of  his  own 
Intervened,  he   must  bear  the  costs 
appeal  and  of  ail  proceedings  which 
Iresulted  from  his  intervention. 

F*/«,  J. — I  concur. 


The  28th  March  1871. 
Present : 


The  Hon'ble  £.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Sections  230  and  331,  Act  VIIL,  1859— 
Jurisdiction. 

Case  No.  2220  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Furreedpore^ 
dated  the  ^h  August  rSyo,  affirming  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  rjth  December  i86g, 

Mussamut  Ehsan  Khatoon  (PlaintifF), 

Appellant  y 

versus 

Ramnath  Sein  Lushkur  (Defendant), 
Respondent, 

Baboo  Debendro  Narain  Bose  for 
Appellant. 

Baboo  Luleet  Chunder  Sein  for  Respondent 

When  ^application  under  Section  230,  Code  of  Civil 
Procedure,  has  been  regfistered  as  a  suit,  the  Court  is 
bound  to  investigate  it  as  an  ordinary  regular  suit,  and 
to  try,  not  only  the  (question  of  possession,  but  also  that 
of  title,  and  its  decision  vill  be  final  and  complete  for 
both  purposes. 

Mookerjee,  J, — In  this  case  the  plaintiff 
applied  under  Section  230,  Aft  VIII.  of  1859, 
on  the  allegation  that  the  defendant,  Ram- 
nath Lushkur,  who  had  recovered  a  decree 
against  Gholam  Kadir  Chowdhry,  had,  in 
execution  of  that  decree,  dispossessed  the 
plaintiff  from  his  land.  This  applicatioii 
appears  to  have  been  numbered  and  regis- 
tered in  the  register  of  suits,  and  issues  were 
framed  as  in  an  ordinary  civil  ^uit  for  pos- 
session of  land.  At  the  time  of  the  hearing 
of  the  case,  however,  it  appears  that  the 
Moonsiff  fixed  the  following  new  issues: — 

"  Whether  the  plaintiff  was  in  bond-fide 
''  possession  of  the  disputed  property ;  if  so, 
*^  whether  she  can  derive  any  benefit  under 
"Section  230?"  The  Moonsiff  tried  this 
single  issue,  and,  coming  to  the  conclusion 
that  the  plaintiff  was  not  in  actual  posses- 
sion, dismissed  the  suit,  it  is  said,  '*  in  the 
shape  of  non-suit." 
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Plaintiff  appealed,  and  the  Appellate  Court  The  29th  March  1871. 

aflfirmed  the   Moonsiff's  decision,   being  of 

opinion    that    the    sole    matter    the    Court  Present: 

have  to  see  in  an  application  under  Section    The  Hon'ble  L.  S.  Jackson  and  W. 
230    is  whether  the  plaintiff  was  bond  fide  Judges, 

in  possession  of  the  property,  and  was  dis- 
possessed by  the  decree-holder  defendant  in 
execution  of  his  decree. 


Both  the  Courts  referred  to  a  decision  of 
the  1 8th  March  1869,  as  guiding  them  in  the 
disposal  of  this  suit.  But  it  appears  to  me 
that  an  application  under  Section  230,  when 
once  registered  and  numbered  as  a  suit,  should 
be  tried  as  an  ordinary  suit  between  the  ap- 
pellant as  plaintiff  and  the  decree-holder  as 
defendant.  According  to  the  terms  of  Sec- 
tion 230,  **  the  Court  shall  proceed  to  investi- 
''  gate  the  matter  in  dispute  in  the  same 
''  manner  and  with  the  like  powers  as  if  a 
**  suit  for  the  property  had  been  instituted  by 
**  the  applicant  against  the  decree-holder." 

The  subsequent  Full  Bench  decision  (5 
Bengal  Law  Reports,*  page  708),  which  had 
been  passed  on  a  reference  made  by  the  same 
learned  Judges  who  remanded  the  case  on 
the  1 8th  March  1869,  has  decided  fully  as  to 
the  manner  in  which  suits  under  Section  330 
are  to  be  dealt  with  by  the  Courts.  We 
should  think  that,  when  a  suit  has  been  re- 
gistered as  a  suit  under  Section^ 30,  the 
Courts  are  bound  to  investigate  thai  suit  as 
if  it  was  an  ordinary  regular  suit  brought 
by  the  applicant  in  the  Civil  Court,  and  to 
try,  not  only  the  question  of  possessipn,  but 
also  the  question  of  title.  Turning  to  Sec- 
tion 231,  it  appears  to  us  that  the  decision 
most  be  a  final  and  complete  decision  both 
for  possession  and  title,  for  that  Section  bars 
any  fresh  suit  upon  the  same  cause  of  action 
between  the  same  party  or  parties  or  those 
claiming  under  them. 

We  think,  therefore,  that  the  case  ought 
to  be  sent  back  to  the  Court  of  first  instance 
to  be  tried  as  an  ordinary  civil  suit  between 
the  parties,  in  which  the  question  of  posses- 
sion as  well  as  that  of  title  should  be  in- 
quired into,  and  the  suit  decided  according 
to  the  result  of  that  inquiry.  Both  parties 
should  be  allowed  the  fullest  opportunity  of 
adducing  any  evidence  that  they  think  fit  to 
adduce  in  support  of  the  issues  fixed  by  the 
Court. 

Costs  of  this  appeal  will  abide  the  final 
result.    «» 


Certificate  of  administnitioo  —  NcfdMT^ 
Deceased  son's  daughter's 


*  13  W.  R.,  F.  B.,  p.  80. 


Cases  Nos.  19  and  20  of  1871. 

Miscellaneous  Special  Appeals  from  an^ 
passed  by  the  Judge  of  Sarun, 
jrd  December  i8jo, 

Aree  Murdun  Bhuggat  (Petitioi 
Appellant^ 

versus 

Jannath  Bhuggat  and  others  (Oppoj 
Party),  Respondents. 

Mr,  R.  7*.  Allan  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respoi 

A  nephew  is  entitled  to  a  certificate  of  admi: 
in  preference  to  a  deceased  son's  daughter's 

Jackson,  J, — Thk  appeals  before 
both  appeals  by  the  same  person,  rel 
the  certificate  granted  by  the  Judge  of 
in  respect  of  the  estate  of  one  Roopa  " 
deceased. 

This  Roopa  Kooer  was  the  widow  of 
gut.     Gungun  and  Roopa  had  a  son 
Priagnath  Bhuggut,  who  pre-deceased 
his  parents,  and  left  a  daughter  named 
rutton  Kooer;  and  the  appellant  is 
of  that  daughter. 

The  person  to  whom  Ihe  certificate 
been  given  is  Jannath  Bhuggut,  the 
a  brother  of  Gungun. 

It  is  contended  that,  in  respect  of 
late  proper,  so  to  say,  of  Roopa 
namely,  that  estate  which  •consists 
stridhun,  Aree  Murdun  Bhuggut,  the 
lant,  as  being  lineally  descended  froift^ 
was  entitled  preferably  to  Janoath 
gut. 

It  appears,  however,  that  the  conl 
fore  the  Zillah  Court  had  no  reference 
to  the  stridhun  of  Roopa  Kooer,  bat 
related  to  the  estate  which  she  had 
widow  of  Gungun ;  and  it  was  as 
Gungun  and  reversioners  that  Jannatll:ij 
some  other  persons  claimed  the  certif 

Now,  that  being  the  state  of  the  ci 
think  there  is  no  reason  to  doubt  that' 
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made  the  proper  order.  Jannath, 
,>faew  of  Gungan,  is  certainly  entitled 
)reseDt  Gungon  in  so  far  as  the  estate 
[•been  the  estate  of  Gungun,  in  prefer- 
to  Aree  Murdan  Bhuggut,  who  was 
m's  deceased  son's  daughter's  son.     It 

therefore,  unnecessary  to  alter  in  spe- 
)peal  the  order  made  by  the  Judge. 

the  question  of  Roopa  Kooer's  siri- 

haviDg  been  raised,  it  may  be  as  well 

Id  tt)at  the   appellant   really  does  not 

oat  any  titl«  to  represent  her  stridhun 


order  of  the  Judge,  therefore,  must 
irmed  with  costs. 


The  aQth  March  1871. 

Present  : 

Hon'ble  H.  V.  Bay  ley  and  Dwarkanath 
Mitter,  judges, 

Mid€r  Act  VIII.,  z835-Hindoo  widow— 
~'  decroe  —  Execution-sal^  —  Judgment- 
"*•  ri^rhts. 

Case  No.  75  of  1^0. 

itor  Appeal  from  a  decision  passed  by 
Oficiaiing  Subordinate  judge  of 
Jpare,     dated    the     28th     December 

tCbowdhry  Zuhoorul  Huq  and  others 
(Defendants),  Appellants, 

versus 

»oo  Churn  Roy  and  others  (Plaintiffs), 
Respondents. 

C.  Gregory,  Baboo  Romesh  Chunder 
^ff,  and  Moulvie  Syud  Murhumut 
inn  for  Appellants. 

Unnoda  Per  shad  Banerjee  and 
W'  Chunder  Chuckerbutty  for  Re- 
)&deots. 

a  tenure  inherited  by  a  Hindoo  widow  from 

ised  husband  is  sold  for  arrears  of  rent  under  Act 

1835,  the  purchaser  does  not  acquire  merely  her 

inehtsyoordo  the  rights  acquired  by  him  cease 

(tea joint-decree  for  contribution  which  had  been 

'Tamit  a  Hindoo  widow  and  the  reversioner  was 

a^oitthe  latter  as  the  sole  surviving  judp- 

"^Wf  by  the  sale  of  his  rights  and  interests  in 

^"  the  joint  property  was  held  to  have  passed, 

the  sale-certincate    omitted    the   word 


srty, 


Bayley,  J. — Thk  plaintiff  in  this  case 
sued  for  possession  of  certain  landed  proper- 
ty on  the  allegation  of  his  right  of  inherit- 
ance from  his  uncle,  one  Kalee  Pershad  Roy. 
The  plaintiff  alleged  that,  on  the  death  of 
Kalee  Pershad,  his  widow  Ruitun  Monee 
held  the  property  till  her  death  on  the  iith 
Assin  1266.  The  property,  as  for  the  pur- 
poses of  this  appeal,  may  be  stated  as  con- 
sisting of  five  several  lots.  In  regard  to  lot 
No.  5,  we  have  before  us  the  appeal  of 
Chowdhry  Zuhoorul  Huq,  the  defendant-pur- 
chaser, against  the  decision  of  the  Lower 
Court,  holding  '*  that  the  right  of  the  widow, 
"  Rutiun  Monee,  was  purchased  by  the  de- 
''  fendants,  and  on  the  deaih  of  the  said  widow 
*'  her  right,  according  to  Hindoo  shastras, 
"  ceased  to  exist ;  and  consequently  the  right 
'^  purchased  at  auction-sale  ceased  to  exist 
"  also, '  and  that  plaintiff  was  accordingly 
entitled  to  plot  No.  5. 

In  regard  to  the  other  plots  t,  2,  3,  and  4, 
we  have  a  cross-appeal  against  the  decision 
of  the  Lower  Court,  holding  that  the  plaintiff 
was  barred  by  limitation  in  respect  of  those 
plots,  inasmuch  as  he  was  bound  to  sue 
within  one  year  from  the  order  of  the  nth 
September  i860,  rejecting  the  objections 
raised  by  him  in  execution  of  the  decree  of 
the  34th  August  I {$59. 
m 

It  may  here  be  mentioned  that  there  was 
a  decree  obtained  by  the  zemindar  against 
Ruttun  Monee  for  arrears  of  rent,  and  in 
execution  of  that  decree  plot  No.  5  was  sold 
on  the  27th  August  1858  under  Act  VIIL 
of  1835,  and  the  remaining  plots  were 
also  sold  on  the  7th  January  1861  in  ex- 
ecution of  a  decree  obtained  in  the  Court 
of  the  Principal  Sudder  Ameen  for  contri- 
bution, and  purchased  by  the  defendants. 

Now,  in  regard  to  plot  No.  5,  it  is  quite 
clear  from  the  record  that  it  was  not  merely 
a  personal  decree  against  Ruttun  Monee, 
that  is,  a  decree  solely  and  exclusively  per- 
sonal against  her,  affecting  only  her  rights 
and  interests  as  a  Hindoo  widow  irrespec- 
tive of  her  husband's  estate  in  her  hands. 
She  inherited  the  entire  property,  as  of  right 
of  inheritance,  from  her  deceased  husband, 
and  held  it  in  that  capacity.  After  her 
death,  the  property  would  go  to  the  next 
heir  if  no  other  rights  supervened.  Further, 
the  tenure  was  liable  for  its  own  arrears, 
and  it  was  for  the  realization  of*  those  ar- 
rears that  it  was  caused  to  be  sold  by  the 
'  zemindar. 
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Under  these  circumstances,  the  Lower 
Court  was  quite  wrong  in  holding  that  the 
rights  were  personal  to  the  widow,  and  in 
saying  that,  in  consequence  thereof,  the  pur- 
chaser's rights  ceased  to  exist  at  her  death. 
We,  therefore,  reverse  the  decision  of  the 
Lower  Court  on  this  point. 

In  a  case  decided  by  this  Bench  on  the  8ih 
March  last,  and  in  another  decided  by  Mitter 
and  Hobhouse,  JJ.,  to  be  found  at  page  504, 
Weekly  Reporter,  Volume  XIL,  we  find  that 
the  view  now  taken  by  us  was  there  taken.  It 
was  held  in  those  decisions  that,  in  such  a 
case  as  this,  the  property  itself  passed  under 
the  sale,  and  not  the  mere  personal  liability 
of  the  widow  herself. 

In  regard  to  plots  i,  2,  3,  and  4,  the  whole 
question  is  whether  this  is  one  of  those  cases 
contemplated  by  Section  246,  Act  VIII.  of 
1859,  where  the  remedy  must  be  sought  iti 
a  civil  suit  within  one  year  from  the  date  of 
the  order  passed  under  that  Section.  It  is 
argued  that,  as  Section  246  was  not  expressly 
cited  as  the  Section  under  which  the  objec- 
tion was  disallowed  in  execution,  one  year's 
limitation  does  not  apply.  We  would  observe 
that,  so  long  as  substantially  the  case  is  one 
arising  under  that  Section,  the  mere  expres- 
sion of  the  exact  number  of  the  Section  is 
not  material ;  but  the  real  question  which  we 
have  to  decide  is  as  to  what  pas3#d  under 
the  sale — whether  it  passed  merely  the  rights 
and  interests  of  Ruttun  Monee  as  a  Hindoo 
widow,  or  the  property  itself  as  represented 
by  the  plaintiff,  who  hart,  at  that  time,  suc- 
ceeded to  it  as  the  heir  of  Ruttun  Monee's 
husband,  Ruttun  Monee  being  dead,  and  the 
plaintiff  being  jointly  liable  with  her  for  the 
decree.  It  is  clear  that  the  decree  was  a 
joint  one  against  the  present  plaintiff  and 
his  aunt,  Ruttun  Monee  Debia,  and  both  were 
held  jointly  responsible.  The  plaintiff  was 
so  as  the  heir  of  Umbica  Churn,  and  then 
Ruttun  Monee  having  died  the  plaintiff  re- 
presented the  entire  property,  as  the  sole 
survivor  of  the  above  two  joint  judgment- 
debtors.  He,  therefore,  as  thus  representing 
the  entire  property,  was  held  liable  for  the 
joint  decree.  It  is  strongly  contended  that 
the  sale-certificate  is  silent  as  to  any  proper- 
ty, and  merely  uses  the  words  f^  ftftPFt^  ^5T^ 

^  "9^,  that  is,  the  rights  and  interests  left 
by  the  deceased  judgment-debtor.  This,  we 
have  to  observe,  is  quite  contrary  to  the  usu- 
al practice,  which  is  to  slate  that  the  thing  sold 
is  the  right  andinterest  of  the  judgment-debt- 
or in  the  property  left.  Although  here  the 
word  "  property "  is  omitted  in  the  actual 


sale-certificate,  we  must  read  the  cei 
by  the  light  of  the  proceeding  in 
and  the  decree  to  which  that  proceedii 
to  give  effect  in  execution.     It  is  clear, 
the  certificate  is  so  read  by  the  light 
proceeding  in  execution  and  by  the  li 
the  decree,  that  the  joint  property 
ble   for   the  decree,  and   that   the  p! 
Gooroo  Churn,  as  the  sole  surviving  rcj 
ative   of    the   property     of    the  odcc 
judgment-debtors,  was  properly  decl 
have  that  property  sold. 

A  decision  of  the  Lords  of  the  Jl 
Committee  of  Her  Majesty's  Privy  C 
has  been  quoted  to  us,  reported  in  Wl 
Reporter,  Volume  VIII.,  page  7,  as  M 
that  the  widow's  personal  liability  onW 
contemplated ;  but  that  case  is  clearly  J 
tinguishable  from  the  present.    Them 
sale  was  specially  under  Section  9,  Act? 
1845,  then  the  law  for  sale  for  arrears  of^ 
vernment  revenue.      Here   there  is  a  ' 
decree,  both  as  against  the  widow  rep< 
ing   the   estate   as   well   as  against  il 
versioner,    the    whole    properly   cvci 
merging  in  him  as  the  sole  surviving 
ment-debtor.     Besides,  there  is  in  this 
as  stated  above,  the  proceeding  in  cirec 
of  the  I  ith  September  i860,  and  alleged 
of  dispossession  under  it  on  various  ^ 
Assin    1266   and   Cheyt  1267.    Thus, 
clear  that  for  10  years  the  plaintiff  t^ 
action  whatever  in  this  matter.     We 
in    this  place  omit  to  notice  an  c: 
objectionable   feature    in   this  liligati 
appears  that  the  plaintiff,  Gooroo  Chnmi 
sold  a  12-annas  share  of  the  property- 
to  one  Kristo  Soonduree  Debia,  the 
cousin  of  a  vakeel  of  the  Rungpore 
under  a  deed  of  sale,  the  terms  of  whicr 
that  the  sale  was  not  in  consideration 
money  representing  the  value  of  the  pi 
but  in  consideration  of  the  vakeel  c 
on  this  litigation  to  the  extent  of  a  ch^ 
1,000  rupees.     The  claim,  iherefoit,  ^ 
only  a  stale  one,  but  it  is  fairly  presur* 
that,  had  it  not  been  for  the  speculaWi 
of  the  vakeel  in  regard  to  supplying 
for  carrying  on  the  litigation,  iheacnon 
probably  not  have  been  brought.    "C 
it  is  most  indecent  and  most  mischievtwaj 
vakeels  of  the  districts  in  which  they 
tise  as  such  should  have  any  direct 
interest,  as  shown  here,  in  the  litig"^* 
I  Courts  in  which  they  are  professionwr 
!  ployed.     No  doubt,  there  arc  excepCi» 
[  this  rule,  as  when  a  vakeel  or  professioiwjj 
'  agent  is  forced  into  law  by  reason  w 
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xy  his  right  in  which  is  disturbed,  or 
he  is  otherwise  compelled  to  go  to 
on  honest  and  reasonable  grounds ;  but 
case  DO  such  exception  presents  itself, 
on  the  plaintiff's  own  case  and  con- 
it  is  quite  clear  that  the  vakeel  had 
icted  speculatively  to  carry  on  the  liti- 
at  a  cost  of  Rupees  1,000,  not  impos- 
clying  upon  the  most  technical  objec- 
;totiie  omission  of  the  word  "  property'* 
^fltt  words  **  left  by"  in  the  sale-certifi- 

*A  all  the  circumstances  of  the  case, 

jrse  the  decision  of  the  Lower  Court, 

;ree  the  appeal  as  to  plot  No.  5,  and 

the  plaintiff's  cross-appeal  as  to  the 

lies  Xos.  I,  2,  3,  and  4. 

plaintiffs  must  pay  all  the  costs  of 
iiitigation. 


The  29th  March  1871. 

Present : 

Hon'bie  L.  S.  Jackson  and  W.  Ainslie, 
Judges. 

ArbiUatioii— Revocation  of  consent. 

Case  No.  2078  of  1870. 

M  Appeal  from  a  decision  passed  by 
Judge  of  Shahabad,  dated  the  ist 
liy  i8yOt  affirming  a  decision  of  the 
^  nuiff  of  Sasseeram,  dated  31st  March 
10. 

imut  Ablakhee  Kooer  and  another 
(Plaintiffs),  Appellants, 

versus 

iun  Singh  and  others  (Defendants), 
Respondents. 

Baboo  Anund  Chunder  Ghossal  for 
Appellants. 

»f  3fohesh  Chunder  Chowdhry  and 
^Boorga  Doss  Dutt  for  Respondents 

-^  having  been  referred  to  arbitration  was  dismiss- 

rthe  arbitrators  for  default,  whereupon  the  plain t- 

Jtcted  to  the  a\v<ard,  and  charged  the  arbitrators 

i-cottasion.    The  Judge,  finding  that  the   charge 

^Mt  made  out,  referred  the  matter  back  to  the  ar- 

for  a  proper  award. 

i  ttiat  the  plaintifT's  revocation  of  his  consent  to 
ence  did  not  put  an  end  to  the  arbitrators' 

w«,  J. — Thb   point   raised  here  in 
appeal  is  that  the  proceedings  under 

Vol  XV. 


the  arbitration  were  null  and  void  in  con- 
sequence of  what  occurred  When  the  ar- 
bitrators, to  whom  the  matter  had  been  re- 
ferred by  order  of  the  Court,  sent  up  what 
they  considered  a  decision  of  the  matter,  dis- 
missing plaintiff's  suit  for  default,  it  appear- 
ed that  the  arbitrators  had  joined  with  them 
certain  other  persons  in  the  matter  of  the 
reference,  and  sent  in  as  their  joint  award  a 
decision  of  the  kind  I  have  mentioned. 

The  plaintiff,  who  had  originally  consent- 
ed to  the  reference,  objected  to  what  had 
been  done,  and  charged  the  arbitrators  with 
collusion.  The  Judge,  on  inquiry,  found 
that  there  was  no  sort  of  collusion  made  out, 
and  referred  the  matter  back  to  the  arbttra- 
tors  giving  them  instructions  how  to  proceed 
with  the  matter  of  the  arbitration,  and  make 
the  proper  award.  Thereupon  an  ■  award 
was  made  and  judgment  entered  in  accord- 
ance with  the  award. 

It  has  been  contended  that,  after  the  plaint- 
iff had  revoked  his  consent  to  the  reference, 
the  arbitrators'  powers  were  at  an  end.  But 
there  is  an  express  decision  to  the  contrary 
by  the  Privy  Council  in  the  case  of  Peston- 
jee  Nussurwanjee  against  Manockjee  &  Co., 
to  be  found  in  12  Moore's  Indian  Appeals, 
page  112.* 

The  special  appeal,  therefore,  fails,  and 
the  decision  of  the  Court  below  is  affirmed 
with  costs. 


The  29th  March  1871. 

Present : 

The  Hon'bie  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Usufructuary  mortgage  (Bho^-bundhuk)  -— 
Registration— Valuation— Sections  13, 14,  and 
16,  Act  XVI.  of  X864. 

Case  No,  221 1  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Chit- 
to  gong,  dated  the  21st  July  iSyo,  revers- 
ing a  decision  oftht  Moonsiff  of  Raojan^ 
dated  the  gth  December  i86g. 

Isban  Chunder  and  others  (Plaintiffs), 
Appellants, 

versus 

Sooja  Bebee  (Defendant),  Respondent. 


•  10  VV.  R.,  Privy  Council,  p.  51- 

52-a 
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Baboo  Aukhil  Chunder  Sein  for  Appellants* 
Mr.  6r.  A .  Twidale  for  Respondent. 

Where,  in  consideration  of  a  loan  received,  a  party 
agreed  that  his  property  should  remain  in  the  hands  of 
the  lender  for  a  term  of  years,  by  which  time  it  was 
understood  the  whole  amount  borrowed  would  be  liqui- 
dated, the  transaction  was  held  to  be  not  a  lease  but  a 
hhog'bundhuk  or  usufructuary  mortgagee. 

The  registration  of  such  a  deed,  where  the  amount  ad- 
vanced is  less  than  Rupees  loo,  is  optional  under  Sec- 
tions 13  and  16,  Act  XV' I.  of  1864. 

Section  14  of  that  Act  does  not  apply  to  cases  in  which 
the  value  of  the  right  is  distinctly  stated  in  the  instru- 
ment, but  contemplates  only  cases  in  which  no  fixed 
or  definite  value  is  stated  in  the  deed  creating  the  in- 
terest. 

Mookerjee^  J, — The  only  point  submitted 
for  consideration  in  this  special  appeal  Fs 
whether  the  Judge  was  right  in  rejecting  the 
document  on  which  the  suit  was  based  for 
want  of  registration.  The  Judge  considers 
that,  although  the  document  is  described  as  a 
hunducknamahj  yet,  as  possession  is  given  to 
the  plaintiff  for  six  years  on  payment  of  a  cer- 
tain sum  of  money  recited  in  that  document, 
the  docnmenr  should  be  considered  as  a  lease, 
and  not  an  usufructuary  mortgage.  He  says : 
"  There  was  then  a  transfer,  or  the  deed  in 
question  purported  to  create  a  transfer  for 
six  years  of  immoveable  property,  and  the 
"  transfer  cannot,  I  consider,  be  described  as 
"  not  being  a  lease.  The  transaction  repre- 
"  sented  by  the  deed  is  a  temporary  transfer 
"  of  land  in  consideration  of  the  receipt  of  a 
certain  sum  of  money,  and  differs  only  from 
the  more  ordinary  i^rm  of  lease  in  the 
'*  money-equivalent  being  {)aid  in  a  lump  sum 
"  in  advance,  instead  of  by  yearly  payments 
"  in  arrear.' 

We  have  carefully  perused  the  document ; 
we  find  there  is  nothing  to  show  that  it  is  a 
lease,  there  being  no  siipulaiion  for  payment 
of  any  rent.  The  document  appears  to  be  a 
common  bhog-bundh Ilk,  ox  usufructuary  mort- 
gage of  the  property  given  by  the  plaintiff  to 
the  defendant  for  a  loan  of  99  rupees.  It  is 
distinctly  termed  a  bunduchiamah,  and  all 
the  conditions  contained  in  that  deed  show- 
that  the  plaintiff,  in  consideration  of  the  loan 
that  he  received  from  the  defendant,  agreed 
that  this  property  should  remain  in  the  hands 
of  the  defendant  for  a  term  of  six  years,  by 
which  time,  it  appears,  it  was  understood  that 
the  whole  of  this  amount  would  be  liquidated. 
There  is  no  stipulation  for  payment  of  rent, 
and  there  is  no  statement  that  the  sum  of  99 
rupees  received  was  the  rent  lor  six  years. 
We  can  see  no  difference  between  this  deed 
and  a  bhog-bund/tuk  or  usufructuary  moit- 
gage. 
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Now,  if  this  is  a  mortgage,  andtbe 
advanced  is  only  99  rupees,  then  vat 
tion    13,   as  well  .as  under  Section 
XVI.   of   1864,  registration  ^-as 
tional,  and  the  Judge  was  not  right  ii 
ing  to  admit  the  document  as  evidei 
case.  Section  1 3  says  :  "  No  insinimi 
**  a  deed  of  gift  of  immoveable  pi 
"  lease  of  immoveable  property  for 
"  exceeding  one  year  ;  no  instrameAj 
"than  a  deed  of  gift  or  lease  as  ' 
"  which  purports  or  operates  to 
"  dare,  transfer,  or  extinguish  any 
**  or  interest  of  the  value  of  100 
"  upwards  in  any  immoveable  pre 
**  no   instrument,   which    acknowK 
*'  receipt  or  payment  of  any  considf 
"  account  of  the  creation,  declaratioo,] 
"  fer,   or   extinction   of   any   right, 
"  interest  as  above,  of  such  value 
'*  said,  in  any  immoveable  property, 
"  received  in  evidence  in  any  civil  . 
"ing  in  any  Court,  or  shall  be  acted] 
"  any    public    Officer.,    if    such  ii 
"  shall  have  been  executed  on  or 
"  date  on  which  this   Act  shall  coi 
"  operation,"  &c. 

This  appears  to  us  to  be  a  creaik 
right  in  the  defendant  to  hold  this  ^ 
in  his  possession  for  a  term  of  six 
consideration  of  99  rupees  advanced 
defendant  to  the  plaintiff.  We  think, 
fore,  that  the  document  is  not  a  letT 
it  is  an  usufructuary  mortgage;  and 
a  mortgage  below  100  rupees,  its 
tion  was  not  compulsory,  but  opti 
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U  is  contended  that  Section  14 
that  "  the  value  of  the  right,  title,  or 
"  est  in  any  immoveable  property 
"  declared,  transferred,  or  exiinguis 
"  any  instrument,  shall  be  taken  W 
"  value  indicated  by  the  stamp  affixc 
"to,  or  impressed  thereon  •under  A 
*'i862;"  that  the  stamp  on  wb* 
document  is  engrossed  being  of  the 
I  rupee,  the  value  of  the  right  created 
be,  according  to  this  Section,  consid^ 
be  of  the  value  above  100  rupees;" 
therefore,  even  if  it  be  a  mortgage,  rt 
10  have  been  registered,  and  could 
received  in  evidence  not  having  been 
registered  under  this  law. 

But  it  appears  to  us  thai,  looking  lo^ 
X.  of  1862,  the  Stamp  I*a\v  then  m 
the  stamp    requisite  for   such  a  vac 
deed  would  be  a  stamp  of  8  annas,  M 
1  rupee.     The  amount  of  the  loan  is 
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^stated  in  the  document  to  be  99  rupees. 

action  does  not  appear  to  apply  to 

where  the  value  of  the  right  is  dis- 

stated  in  the  instrument  which  creates 

^ht.     But  it  appears  to  us  that  this 

contemplates  only  cases  where  there 

»iixed  or  definite  value  of  the  interest 

slated   in  the  deed.     For  the  pur- 

this  A^,  the  Legislature  have  laid 

U  the  stamp  on  which  such  a  deed 

id  shall  be  taken  to  indicate  the 

the  interest  created.     It  cannot  be 

that  this  mortgage  could  have  been 

id  on  a  stamp  of  8  annas,  the  amount 

sam  advanced  being  99  rupees,  ac- 

^  to  Art.  12,  Schedule  A  of  Aft  X.  of 

and  if,  either  from  the  ignorance  of 

imp  Law,  or  from  the  fact  that  8-annas 

was  not  then    available,  the   parties 

id  the  deed  on  a  higher  stamp,  we 

cannot  be    contended   that  merely 

the  circumstance  of  the  stamp   used 

stamp  used  for  a  transfer  of  an  inter- 

the  value  of  a  sum  above  100  rupees, 

becomes  a  deed  registration  of  which 

mlsory  under  Aft  XVI.  o\  1864.    We 

therefore,  that  the  deed  being  a  mort- 

!d,  and  that  mortgage  being  tor  a  sum 

100  rupees,  the  registration  of  such 

was  optional,  and  the  fact  of  its  not 

been  registered  does  not  render  it 

lissible  in  evidence  in  the  cause. 

case  is,  therefore,  remanded  to  the 
of  the  District  Judge  for  a  decision 
merits.  ^ 

to  abide  the  result. 


The  I  St  April  1871. 

Present  : 

I'ble  J,  J?.  Norman,  Officiating  Chief\ 
it,  and  the  Hon'ble  G.  Ix^ch,  Judge,   ! 

-Heirs  or  asaig^is— Benameedar's 
acts— Liability.  1 

Case  No.  4  of  1870. 

»/flr  Appeal  from  a  decision  passed  by 
■  Subordinale  Judge  of  Purneah,  dated 
30th  September  /86p. 

)o  Ukhraj  Roy  (Plaintiff),  Appellant, 

versus 

Motee  Madhub  Sein  and  another 
(Defendants),  Respondents. 


The  Advocate- General  and  Baboo  Grish 
Chunder  Ghose  for  Appellant. 

Messrs,  J.  Graham,  J,  W,  B,  Money,  and 
R.  E.  JividaUy  and  Baboo  Khettur  Mohun 
Mookerjee  for  Respondents. 

The  creditor  of  a  deceased  proprietor  is  not  prevented, 
in  the  way  in  which  the  deceased  would  have  been 
were  he  alive,  from  questioning  acts  done  by  the 
said  proprietor's  benameedar  ;  for  the  rule  of  law  by 
which  an  heir  or  assignee  stands  in  no  l>etter  position 
than  the  party  through  whom  he  derives  his  title  ad- 
mits of  an  exception  in  favor  of  those  who  would  be 
themselves  agg^rieved  or  defrauded  by  the  party  through 
whom  they  claim. 

'Norman,  C,  J, — This  is  a  suit  for  con- 
firmation of  the  plaintiff's  possession  in  re- 
spect of  certain  mouzahs  in  Pergunnah 
Dhurmpore. 

Plaintiff  alleges  that  Rajah  Beejoy  Go- 
bind  Singh,  being  in  possession  of  the  mou- 
zahs in  dispute,  borrowed  money  of  the 
plaintiff,  and  pledged  these  mouzahs  with 
other  properties  to  him ;  that  the  plaintiff 
obtained  a  simple  money-decree,  in  execution 
of  which  he  caused  the  mouzahs  in  dispute 
to  be  sold,  and  bought  it  himself ;  that  under 
this  purch.ise  he  obtained  possession  which 
he  still  retains ;  that  Ranee  BinodebiUty, 
second  wife  of  the  Rajah,  brought  a  suit 
against  the  plaintiff  to  establish  her  title, 
which  was  dismissed  on  the  16th  of  Febru- 
ary 1869;  that,  notwithstanding  this  deci- 
sion, the  defendant,  who  had  obtained  a  de- 
cree against  Ranee  Binodebutty,  having 
sought  to  bring  th^  estate  to  sale  as  her 
property,  or  rather  as  having  been  pledged 
by  her  to  him  by  a  bond  dated  in  1268,  the 
plaintiff  objected  ;  and  on  an  investigation 
held  under  Section  246,  the  plaintiff's  objec- 
tions were  disallowed  on  the  22nd  of  May 
1869.  The  plaintiff,  therefore,  sued  to  es- 
tablish his  title  to  the  mouzahs  in  question, 
and  to  restrain  the  defendant  from  bringing 
them  to  sale. 

The  Subordinate  Judge,  on  the  27th  of 
September,  fixed  one  issue  :  "  Whether  or  not 
"  the  deceased  Rajah  would  have  been,  and 
"  whether  his  representatives  are,  bound  in 
"  law  by  the  mortgaj^e  created  by  Ranee 
"  Binodebutty  over  the  disputed  properties 
"  on  account  of  the  loan  phe  took  from  the 
"  defendant,  Motee  Madhub  Sein  .^  " 

Without  taking  any  evidence  from  either 
party,  the  Subcrdinate  Judge  decided  the 
case  on  the  30th  of  September,  by  reiterat- 
ing his  decision  of  the  22nd  of  Majf. 

Strange  to  say,  the  decision  of  the  22nd 
of  May  appears  also  to  have  been  pronounced 
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by  the  Judge  without  taking  any  evidence, 
basing  his  judgment,  apparently,  mainly  on 
his  recollection  of  the  facts  proved  before 
him  on  the  inquiry  on  the  i6th  of  Febru- 
ary. 

The  plaintiff  appeals. 

The  Subordinate  Judge's  decision  assumes 
that,  because  the  Rajah,  if  alive,  might  have 
been  unable  to  dispute  a  title  acquired  by 
a  purchaser  from  Ranee  Binodebutty,  that, 
therefore,  the  plaintiff,  a  creditor  of  ihe 
Rajah  and  purchaser  of  his  rights  and  in- 
terests in  the  property,  would  be  equally 
prevented  from  questioning  acts  done  by  the 
benameedar  of  the  Rajah.  If  the  rule  of 
law  were  as  the  Judge  supposes,  it  would 
come  to  this,  that  the  creditors  of  a  person 
who  makes  a  benamee,  pursuing  their  reme- 
dies with  the  utmost  diligence,  and  bringing 
his  property  to  sale,  would  be  bound  by  the 
acts  of  the  debtor  done  for  the  express  pur- 
pose of  defrauding  them.  The  rule  of  law 
applicable  to  such  cases  is  not  that  supposed 
by  the  Judge. 

Taylor  on  Evidence,  Section  yj,  speaking 
of  the  ca.se  of  heirs  and  assignees,  says  : 
The  heir  or  assignee  '*  shall  stand  in  no 
"  better  position  than  the  partv  through 
"whom  he  .derives  his  title;  if' the  latter 
'*  is  not  at  liberty  to  contradict  what  he  has 
•*  formerly  said  or  done,  the  former  shall 
"be  subject  to  a  lik^  disability.  An  ex- 
"  cepiion,  however,  to  this  rule  is  admitted 
"  in  favor  of  those  who  would  be  themselves 
"  aggrieved  or  defrauded  by  the  parly  through 
"  whom  they  claim."  lle'q^ives  an  instance  : 
"  Where  a  man  executed  a  deed  with 
"  the  fraudulent  intention  of  defeating  the 
"  Statutes  of  Mortmain,  the  Court  held 
"  that  his  heir-at-law  was  not  estopped 
"  from  questioning  the  validity  of  the  inden- 
"  ture,  since  his  claim  to  the  land  was 
"  foimded,  not  on  the  deed,  but  on  his  title 
"  by  descent/' 

It  is  clearly  impossible  for  this  Court  to 
pronounce  any  opinion  on  the  merits  of  the 
case  upon  the  record  as  it  stands.  The  ad- 
vance by  the  plaintiff,  the  decree  in  his 
favor,  and  the  fact  of  his  purchase  in  execu- 
tion of  that  decree,  are  admitted.  The  case 
must  go  back  to  the  Subordinate  Judge  for 
the  trial  of  the  following  issues  :—  ' 

r.-- Whether  in  his  lifetime  and  up  to 
the  time  of  his  death,  Rajah  Bcejoy  Gobind 


Singh  was  in  possession  of  the 
dispute  as  his  own  property? 

a. — Whether,  after    the  death  of 
Bee  joy  Gobind  Singh,   Ranee  Bit 
and  Ranee  Brijbutty  were  in 
guardians  of  the  infant  son  of  R^ah 
Gobind? 

3. — Or  whether   Ranee  Binodel 
in  possession  of  the  land  in  dispute 
own  property? 

4. — Whether  the  defendant,  Moteel 
Sein,  made  an  advance  of  money  to 
Binodebutty  in  1861,  and  took  a 
of  the  mouzahs  in  dispute,  really  aod 
ly  believing,  in  good  faith,  that 
Binodebutty  was  the  owner  of  tbe 
her  own  right  ? 

5. — Whether,    in   taking  such 
the  said  defendant  was  acting  in 
with    Ranee   Binodebutty  or  others 
fraud  the  creditors  of  the  Rajah  ? 

6. — Whether,   in   taking  such 
the  said  defendant  did  so  after  makti 
inquiry  as  to  the  title  of  the  Ranee 
the  ordinary  course  of  business,  a 
purchaser     buying    such     property 
make  t 

7. — What  did  Motee  Madhub 
under  his  purchase  in  execution  of 
cree  of  the  ^  day  of 

8.— Whether    the  plaintiff  porchi 
rights  and   interests  of   the   Rajah 
knowledge  of,  or  participation  in,  tiy 
that    may    have    been     practised   bjf 
Rajah? 

9. — If   so,    whether,    as   such  pui 
the  plaintiff  has  a  preferential  title 
property   over  the  defendant   Chui 
the  purchaser  of  the  rights  and  int 
Motee  Madhub  ? 

10. — Was  plaintiff  in  possession  p' 
to,  and  at  the  date  of,  the  suit  ? 

The   Subordinate   Judge  will  reti 
finding  with  the  evidence  to  this  Court 

The  plaintiff  must  pay  the  costs  of  iW 
peal  and  the  defendant's  pleaders  if^ 
the  original  hearing.     Each  party  will 
his  own  costs  of  the  review. 
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The  ist  April  1871. 

PresenJ  : 

lon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  fudges. 

Cott»— latercst — Execution. 

Case  Xo.  7  of  1871. 

ms  Appeal  from  an  order  pass- 
iki  Subordinafe  Judge  of  Bhau- 
t,  dated  ihe  igih  December  i8yo. 

iLeelanand  Singh  (Jadgment-debtor), 
Appellant, 

versus 

trajah  Joy  Mungul  Singh  (Decree* 
holder),  Respondent. 

r.  R,  E,  Twidale  for  Appellant. 
\Mr.  y?.  T,  Allan  for  Respondent. 

the  decrees  of  the  Sudder  Court  and  of  the 
lacU  made  no  provision  for  interest  on  the 
dedio  those  Courts,  the  I^wer  Court  cannot^ 
(ion,  allow  interest  on  such  costs. 

,  /. — We  are  of  opinion  that  the 
Coart  was  wrong  in  awarding  interest 
Elbe  costs,  there  being  no  provision  for 
ment  of  such  interest  either  in  the 
of  the  late  Sudder  Court  or  in  that 
Majesty  in  Council.  The  Lower 
says:  "Costs  always  carry  interest; 
decree-holder  is  entitled  to  interest 
amount  of  costs  awarded  to  him.'' 
w,  however,  has  been  overruled  by 
Bench  decision  of  this  Court,  report- 
Volume  VI.,  page  109.  It  is  true 
question  determined  in  that  case 
to  interest  upon  mesne-profits,  but 
nciple  isw  the  same.  It  has  been 
that,  according  to  the  practice  pre- 
in  the  late  Sudder  Court  at  the  time 
the  decree  in  question  was  passed,  a 
for  costs  ipso  facto  carried  with  it  an 
for  interest.  We  are  of  opinion  that 
feadcr  for  the  respondent  has  failed  to 
out  the  existence  of  any  uniform  and 
zed  rule  of  practice  in  this  matter; 
,  therefore,  think  that  we  are  bound 
tew  the  principle  laid  down  by  the 
Bench  ruling  above  referred  to. 

fcveise  the  order  of  the  Subordinate 

N  >o  far  as  it  awards  interest  upon  the 

Awarded  by  the  decrees  of  the  late 


Sudder  Court  and  of  the  Privy  Council. 
Each  party  will  bear  his  own  costs  in  this 
appeal. 


The  I  St  April  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Intermediate  tenure — Enhancement  of  rent— 
Notice — Protection. 

Case  No.  1944  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  bv 
the  Judge  of  Tipperah,  dated  the  s^th 
July  i8yOy  affirming  a  decision  of  the 
Deputy  Collector  of  that  District,  dated 
the  2Sth  April  i8yo. 

Sreemutty  Jannoba  (Defendant),  Appellant, 

versus 

Grish  Chunder  Chuckerbutty  (Plaintiff), 

Respondent, 

Baboos  Romesh  Chunder  Mitter  and  Nuleet 
Chunder  Sein  for  Appellant. 

The  Advocate-General  and  Baboos  Kalee 
Mohun  Doss,  Doorga  Mohun  DosSy  and 
Hem  Chunder  Banerjee  for  Respondent. 

In  a  suit  to  enhance  the  rent  of  an  intermediate  tenure 
after  a  notice  which  stated  distinctly  and  affirmatively 
that  the  talookdar  could  collect  so  much  rent  from  the 
ryots  :  Hbld  that  it  was  for  the  talookdar  to  support  his 
claim  to  protection,  if  he  had  one,  on  the  ground  that 
he  could  not,  in  his  turn,  obtain  from  the  ryots  the  rent 
which  the  superior  holder  claimed  from  him. 

Where  a  zemindar,  seeking  to  enhance  the  rent  of  an 
intermediate  tenure,  gives  notice,  stating  the  plaintiff's 
right  to  enhance  according  to  the  special  custom  of  the 
district,  it  is  a  good  notice. 

Glover,  J, — This  was  a  suit  to  enhance 
the  rent  of  an  intermediate  tenure,  styled  a 
"  tuksheeshee ''  talook,  after  notice. 

The  defendant  alleged  that  the  talook  had 
befen  held  from  the  date  of  the  perpetual 
settlement  at  a  fixed  rent  which  could  not 
be  enhanced ;  that  as  the  rent  had  not  varied 
for  the  20  years  previous  to  the  institution 
of  suit,  defendant  was  entitled  to  the  pre- 
sumption of  law  arising  under  Section  4, 
Act  X.  of  1859;  that  the  notice  served  was 
informal ;  that  the  Collector's  Court  had  no 
jurisdiction  ;  and  that  the  zemindar  could  not 
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enhance  the  rent  of  the  tenure,  although  he 
might  put  an  end  to  its  existence. 

Both  the  Courts  below  found  for  the 
plaintiff.  The  Judge  held  that,  although  the 
rent  paid  by  the  defendant  had  not  varied 
for  the  20  years  preceding  suit,  it  was 
clear  that  the  talook  had  been  created  subse- 
quent to  the  decennial  settlement,  and  was 
not,  therefore,  protected  from  enhancement. 

The  first  ground  of  special  appeal,  namely, 
that,  "  there  being  no  agreement  between  the 
"  parties  whereby  the  plaintiff  was  entitled 
''  to  demand  enhanced  rent  in  the  terms  of 
"  his  notice,  the  present  suit  must  fail  '* — 
was  not  taken  in  the  Court  below,  and  can- 
not, we  think,  be  allowed  in  special  appeal. 

The  second  is  that  the  notice  served  by 
the  plaintiff  was  informal,  and  does  not  dis- 
close any  legal  ground  of  enhancement. 

The  notice  is  to  this  effect : — "  You, 
"  Sreemutty  Jannoba,  hold  a  tuksheeshee  ta- 
"look,  the  rent  of  which  has  always  been 
"  of  a  varying  nature :  that  you  have  been 
"  called  upon  to  make  a  settlement  with 
"  your  landlord  at  the  pergunnah  rates  ;  that, 
"  by  the  immemorial  custom  of  the  pergun- 
*'  nah,  the  holders  of  such  talooks  as  yours, 
"  after  deducting  10  per  cent,  of  the  fair 
"  jumma  for  collection-charges  and  10  per 
"  cent,  for  malikana,  are  bound  to  pay  the 
''  residue  as  rent  to  the  zemindar ;  that  you 
''  hold  so  much  land,  which,  according  to 
"the  rates  paid  for  similar  kinds  of  land 
''  in  the  same  and  adjticent  villages,  ought 
"  to  pay  such  and  such  a  gross  rental ;  from 
"  this,  deducting  your  20  per  cent,  on  ac- 
"  count  of  malikana  and  collection-charges, 
"  the  remainder,  so  much,  ought  to  be  paid 
"  to  me  as  my  rent,  and  you  are  hereby  call- 
"  ed  upon  to  pay  that  amount." 

It  is  argued  that  this  notice  is  bad  in  law, 
inasmuch  as  it  does  not  set  forth  the 
grounds  of  enhancement  with  sufficient  clear- 
ness; that  it  ought  to  have  stated  that  the 
amount  at  which  the  zemindar  had  calcu- 
lated the  gross  assets  was  recoverable  by  the 
talookdar  from  the  ryots  in  the  same  pro- 
portion, they  not  being  protected  from  the 
middleman's  right  to  enhance  any  more  than 
the  middleman  was  protected  from  the  ze- 
mindar. 

In  support  of  this  contention,  we  have 
been  referred  to  the  case  of  Dinonath  Doss 
versus  Quggun  Chunder  Sein,  decided  by 
this  Court  on  the  3Cth  August  1870.* 

•  14  W,  R.,  p.  274. 


(( 
ii 
(I 
it 
tt 

n 
n 

tl 
t( 
n 
(t 
ti 
tt 


Mr.  Justice  Phear  says  in  this  case; 
is  not  a  good  ground  of  enhancei 
the  rent  of  any  tenure  that  the  hok 
may  possibly,  having  regard  to  the 
of  the  land,  be  able  to  increase  the 
which  he  derives  from  it ;  it  must  at 
shown  that  he  is  able  so  to  ioi 
profits.     Now,  not  only,  as  I  unders 
notice,  does  it  omit  to  state  affii 
that  the  defendant  is  in  a  position  t 
ize  this  increase,  but  there  is  not 
tide  of  evidence  on    the    record 
could    establish     a     conclusion 


sort. 


T 
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The  circumstances  of  this  case 
before  us,  nor  have  we  been  sb 
was  the  precise  wording  of  the  notice 
on   the   talookdar.     It   is    alleged  :' 
case  before  us  is  of  a  precisely  simi' 
acter  to  the  one  alluded  to  above : 
are  not  shown  that  this  is  so.    And 
translation   given   by   Mr.  Justice 
the  words  of  the  notice,  we  should 
fact.     In   the  notice  which   the  p 
this   suit  served   upon  his  tenant,  it 
tinctly  alleged  that  such  and  such 
obtained  from  such  and  such  desc 
land  ;  that  you,  the  tenant,  have  beet 
to  hold  so  much  of  each  description 
and  must,  therefore,  for  the  future, 
much  rent.     The  notice  states  disli 
affirmatively  that  the  ulookdar 
lect  so  much  rent. 

That  being  so,  it  was  for  the  l« 
think,  to  support  his  claim  to  pi 
he  had  one,  on  the  ground  that  for 
son  or  other — mokurruree  pottahs, 
holdings,   and  the   like — he  could 
his  turn,  obtain  from  the  rj'ots  the  reB 
the  superior  holder  claimed  to  recci^ 
him.     But  he  never  made  any  such 
from  first  to  last ;  never  put  it  foi^ 
his  written  statement;  never  madciti 
his  grounds  of  appeal  to  the  Jo< 
objected,  no  doubt,  to  the  jurisdiction^ 
Collector  as  he  did  to  the  legality  of  > 
tice,  but  that  was  upon  other  groundi. 
his  substantial  defences  to  the  snit  veiij 
the  tenure  was  protected  from  enbaa< 
because  it  had  paid  one  uniform  and 
ing  rate  from  the  date  of  the  permanei 
tlement,  and  that  the  measurement  c 
land  was  wrong,  and  the  rates  of  rent 
on  the  different  sorts  of  land  improper. 

It  is  further  objected  that  the  notice 
not  specify  that  the  adjacent  lands  ^ 
milar  kind  are  held  by  a  similar  ci 
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s.    No  doubt,  this  last  clause  of  the 
is  omitted  in  the  notice ;  but  as  it 
te  clear  from  the  record  that  the  de- 
it  knew  perfectly  well  what  the  nature 
case  was  against  him,  and  that  the 
]'s  claim  was  based  on  this  fact  as 
the  others,  we  do  not  think  that  what 
ndently  a  clerical  omission,  which  in 
prejudiced   the    talookdar,    should 
to  make  the  notice  bad  for  incom- 
5.    The  object  of  the  law  is  that  a 
^  wIk)  is  called  upon  to  pay  more  rent 
i  ie  has  hiiberto  done  should  know  the 
on  which  ihe  extra  demand  is  made; 
lere  is  no  doubt  in  this  case  that  the 
lant  perfectly  understood  why  he  was 
upon  to  pay  more  than  he  used  to.   It 
'?ery  well  be  doubted  whether  a  zemin- 
;king  to  enhance  the  rent  of  an  inter- 
tenure  such  as  this,  is  bound  to  give 
ler  notice  than  the  one  contemplated 
:iJon  51,   Regulation  VJII.  of  I793- 
tisno role  laid  down  in  Act  X.  of  1859 
enhancement  of  the  rents  of  under- 
i,  and  the  notice    would,   we   think, 
been  a  good  notice,  if  it  had  merely 
^  the  plaintiff's  right  to  enhance  accord- 
the  special  custom  of  the  district. 

assuming  that  notice  in  the  terms  of 
17,  Act  X.  of  1859,  was  necessary, 
been  argued  that  the  facts  necessary 
the  plaintiff  a  decree  for  enhance- 
have  not  been  proved ;  that  it  has  not 
proved  that  the  defendant's  lands  pay 
m  similar  lands  in  adjacent  localities 
the  same  class  of  tenants. 

case  of  Kalee  Nalh  Chowdhry  vtrsus 
Bibee,  12  Weekly  Reporter,  p.  506, 
d  to  show  that  such  an  omission  is 
Ito  the  plaintiff's  claim. 

case,  we  observe,  refers  to  omissions 

ir}'  par^culars  from  a  notice  of  en- 

kent,  and  would  apply  to  the  special 

Mtt's  previous  objection  as  to  the  form- 

of  the  notice.    The  point  now  before 

one  which  the  Lower  Court  decided  on 

ftiidence,  and  we  cannot  interfere  with 

[finding  in  special  appeal. 

fy,  it  is  contended  that  the  Court  be- 
«ts  decided  that  the  talook  is  not  pro- 
ffom  enhancement  on  purely  conjec- 
grouuds. 

« judge  was  wrong,  no  doubt,  in  suppos- 

twatUwas  necessary  to  prove  the  exist- 

of  the  talook  from  before  the  Perpetual 

*nt.    It  would  have  been  sufiicient,  as 


the  law  stands  at  present,  to  show  that  it  was 
in  existence  at  and  from  the  date  of  that  set- 
tlement. But  as  regards  proof  of  variation  of 
rent,  we  think  there  has  been  a  legally  sufii« 
cient  finding.  Even  if  the  first  dowl  (which, 
however,  is  shown  to  have  come  from  proper 
custody,  and  is  of  an  age  to  dispense  with  the 
usual  strict  proof)  be  put  aside,  the  second 
has  been  proved  by  at  least  one  witness ;  and 
this  alone  would  be  sufficient  to  establish 
the  fact  that  the  rent  had  varied. 

The  question  as  to  the  terms  on  which 
tuksheeshee  talooks  are  by  the  custom  of 
the  Tipperah  Zillah  held  is  one  of  fact,  which 
the  Courts  below  have  decided  on  evidence 
which  is  legally  sufficient  for  the  purpose. 

We  see  no  ground  on  which  we  can  inter- 
fere with  the  Judge's  decision  in  this  case; 
and  we,  therefore,  dismiss  this  special  appeal 
with  costs. 


The  3rd  April  1871. 

Present  : 

The  Hon'ble  K.  Jackson  and  Onookool  Chun- 
der  Alookerjee,  Judges, 

Lien— Execution— Section  243,  Act  VIII.  of 

1859 

Case  No,^i5  of  1871, 

Miscellaneous  Appeal  from  an  order  passed 
by  ihe  Subordinate  Judge  of  Sylhet,  dated 
the  Kjth  November  iSyo, 

Nuddyabashee  Doss  (Decree-holder), 
Appellant  y 

versus 

Reza  Chowdhry  (Judgment-debtor), 
Respondent. 

Baboo  Ashootosh  Dhur  for  Appellant. 

No  one  for  Respondent. 

Where  a  decree  declares  a  decree-holder's  lien  on 
certain  property  without  distinctly  declaring  his  nght 
to  sell  the  same,  it  may  be  executed  as  against  that  pro- 
perty specially ;  but  the  usual  course  of  attachment  and 
of  sale  on  the  one  hand,  or  of  attachment  and  manage- 
ment under  Section  243.  Code  of  Civil  Procedure,  on 
the  other  hand,  mubt  still  take  place. 

Jackson,  J.  Wk  think  that  no  sufficient 
facts  have  been  shown  to  us  which  ncces- 
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sitate  interference  in  this  case.  There  is  a 
discretion  in  the  Courts  executing  decrees 
under  Section  243,  Act  VIII.  of  1859,  and 
that  discretion  has  been  exercised  by  the 
Lower  Court  in  this  case  primd  facie  upon 
sufficient  ground.  Debts  10  the  amount  of 
40,000  rupees  are  to  be  recovered  from  the 
properties  which  have  been  attached  and 
placed  under  the  management  of  a  manager, 
and  those  properties  yield  Rupees  12,000  per 
annum,  so  that  in  3  years  the  debts  can 
be  realized.  The  debts,  it  is  true,  are  large, 
but  the  properties  also  are  large,  and  primd 
Jacie,  if  these  facts  are  correct,  there  seems 
to  be  a  good  ground  for  the  exercise  of  the 
discretion  given  under  Section  243. 

But  it  is  said  that  the  decree-holder  in 
this  case  held  as  security  for  his  debt  one 
special  property,  and  that  he  has  obtain- 
ed a  decree  to  recover  his  money  from  that 
property,  and  that  he  has  a  preferential 
claim  as  regards  that  property  to  recover  the 
amount  of  debt  which  is  due  to  him.  It  is 
said  also  that,  under  his  decree,  he  was  en- 
titled to  sell  this  property. 

It  would  appear,  however,  that  the  decree 
only  declared  his  lien  on  the  property,  and 
did  not  distinctly  declare  his  right  to  sell 
the  property.  His  lien  being  declared,  the 
decree  could  be  executed  as  against  that 
property  specially;  but  the  usual  course  of 
attachment  and  sale  on  the  one  hand,  or  of 
attachment  and  management  under  Section 
243  on  the  other  hand,  must  siill  take  place. 
If  we  had  been  shown  that  the  decree- 
holder  in  this  case  had  been  prejudiced  in 
any  way  by  the  present  proceeding,  and  that 
he  did  not,  in  fact,  obtain  the  proceeds  of  this 
one  particular  property,  there  might  have 
been  some  ground  for  our  interference.  But, 
for  all  we  know,  all  that  appears  from  the 
record,  and  all  that  has  been  stated  to  us,  it 
may  be  that  he  is  now  receiving  all  the  pro- 
fits which  can  be  obtained  from  this  one  par- 
ticular property,  though  these  facts  may  not 
be  distinctly  stated.  Upon  the  whole,  we 
think  that  no  sufficient  case  has  been  made 
out  for  our  interference,  and  we  see  no  suffi- 
cient ground  to  interfere  with  the  discretion 
of  the  Judge  in  allowing  time  to  the  judg- 
ment-debtor, so  that  his  debts  may  be  paid 
off  by  a  careful  and  proper  management  of 
his  property.  As  the  case  stands  at  present, 
we  dismiss  the  appeal,  but  without  costs,  as 
the  respondent  has  not  appeared. 

Mookerjee^  J. — 1  concur. 


The  3rd  April  1871. 

Present : 

The  Hon  ble  L.  S.  Jackson  and  A, 
Macpherson,  jfudgei. 

Plaint— Plaintiff's  eTidesce. 

Case  No.  1 88  of  1 870. 

Regular  Appeal  from  a  decision 
the  Judge  of  Patna,  dated  Ihe  jc 

DuUil  Sing  (Plaintiff),  Appelhtd; 

versus 
Shitab  Lall  (Defendant),  Respondi 

Mr,  R.  E.  Twidale  for  Appclh 

Baboos  Mohesk   Chunder  Chowdhry^ 
nath  Doss,  and  Boodh  Sein  Sing 
spondent. 

Where  a  plaintiff  starts  such  a  ca^e  as  thattj 
chasing  certain  property,  he  was  dccdved  by  tlitl 
the  knowledge  of  an  existing  incumbrance  Iw^ 
fraudulently  withheld,  it  is  his  business  to  tei 
self  as  a  witness,  and  pledge  bis  oath  to  the  f" 
allegation. 

Jackson,  y, — It  appears  to  me 
decision  of  the  Judge,  who  dismii 
plaintiff's   suit,   is  entirely  justified^ 
evidence.    The  Judge  states,  no 
the  conclusion  of  his  judgment,  that  "I 
**  we  come  to  criticize  defendant's  oi 
"  must  have  a  fair  primd  facie  case  iw 
"  by  plaintiff,  whereas  he  has  simplj 
"  nothing."     This  might  lead  to  the 
ence  that  the  Judge  had  thrown  the 
^roof  entirely  upon  the  plaintiff,  « 
considered  that  no  case  was  made 
him ;  whereas  the  truth  is^that  both 
had   given   their    evidence,    wimcs* 
been  examined  on  both  sides,  and  the^ 
has  believed  the  witnesses    called  bfj 
defendant.     It  appears  to  me  that  i 
dence  on  the  defendant's  side  is  not 
not  discredited  in  any  way,  but  it  i» 
rently  probable  and  consistent  with  the 
which  are  indisputable. 

But  in  addition  to  this,  there  is 
circumstance  which,  I  must  say,  has 
weight  with  me  in  inducing  me  to  affiw 
judgment  of  the  Court  below,  that  is  to 
the  plaintiff's  case  rests  very  mainij  ^ 
the  allegation  that,  in  purchasing  this 
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1^  be  v^as  deceived  b3^  the  vendor ;  that 
'|e  of  fta  existing  incumbrance  wa« 
Id  from  him  by  fraud ;  and  ihati  being 
>rant,  he  paid  the  entire  amotuit  of 
rhase-money  stated  in  the  deed. 

,  it  appears  to  me  that,  to  start  such 

as  this,  it  was  the  plaintiff's  business 

'  r  himself  as   a   witness,  appear  in 

box,  and  pledge  his  oath  to  the 

that  allegation.     But  he  has  done 

of  the  sort.     He  has  called  the  de- 

90  doubt,  and  the  evidence  of  the 

has  certainly  not  been   favorable 

plaintiff. 

have  been  asked  to  cure  this  so-called 

th^  plaintiff,  by  ordering  him  to  be 

led  and  to  attend  here  for  the  pur- 

[Of  giving  evidence.     But   no    reason 

has  been    shown   why  we  should 

plaintiff's  case  to  be  added  to  or 

in  that   way.     On  the   contrary, 

to  me  to  be  unadvisable  to  accede 

application.     It  would  be  very  un- 

%  that  we  should  allow  parties,  who 

thought  proper  to  come  forward  and 

ioed  in  the  zillab,  to  be  examined 

^is  distance  from  the  place  where 

nas  held,  and  from  the  possible 

of  contradicting    statements   which 

Vj  make.     This  application,  there- 

Qsi  be  disallowed,   and  the   appeal 

dismissed  with  costs. 

^kerson,  J. — I  concur. 


The  3rd  April  1871. 

Present : 

Hon'ble  E.  Jackson  and  Onookool 
;tTimider  Mookerjee,  Judges. 

ioB  146,  Aft  VIII.,  1859-Appcal- 
wShts  of  worahip— Hindoo  idol. 

Case  No.  410  of  1870. 

toui  Appeal  from  an  order  passed 

me  Judge  0/  Dacca,  dated  the   i8th 

7  iSfo,  affirming  an  order  of  the  Sud- 

Moonsiff  of  that  District,  dated  the 

June  i86g. 

»urn  Gir  Gossain  (Judgment-debtor), 
Appellant, 

versus 

jshee  Mohun  Doss  and  another 
wcrcc-holders),  Respondents, 
Vol.  XV. 


Baboo  Motee  Lall  Mookerjee  for  Appellant. 

Baboo  Doorga  Mohun  Doss  for 
Respondents. 

No  appeal  lies  from  an  order  on  an  application  under 
Section  246,  Code  of  Civil  Procedure,  which  can  only 
be  contested  by  a  regular  suit. 

The  rig^hts  of  worship  of  a  Hindoo  idol  cannot  be 
sold  in  execution  of  a  decree  for  the  personal  debt  of  a 
shebait. 

Mookerjee,  J, — In  this  case  the  judg- 
ment-debtor appeals  against  the  order  of 
the  Judge  of  Dacca,  aSirming  an  order  of 
the  Moonsiff  rejecting  plaintiff's  objection  to 
the  sale  of  certain  properties  belonging  to  a 
deb'Sheba,  and  especially  to  the  sale  of  cer- 
tain pallahs  or  rotation  of  service  of  a 
certain  idol.  Objection  is  taken  by  the 
respondents,  judgment-creditors,  ^o  the  effect 
that,  as  the  application  was  virtually  under 
Section  246,  the  order  of  the  Court  of  first 
instance  was  final,  and  it  can  only  be  con- 
tested by  a  regular  suit. 

We  think  that  this  objection  is  valid,  and 
that  there  does  not  lie  an  appeal  to  t^is 
Court,  nor  did  an  appeal  lie  to  the  District 
Judge.  But  we  find,  on  referring  to  the 
order  of  the  MoonsifF,  that  the  Moonsiff  has 
found  that  the  properties  Nos.  i  to  9  were 
not  proved  to  his  satisfaction  to  belong  to 
the  deb'sheba.  His  order,  as  regards  those 
properties,  appears  to  be  perfectly  correct. 
But  it  is  said  that  the  Moonsiif  then  proceed- 
ed to  order  that  certain  pallahs  or  rights 
of  service  in  the  judgment-debtor  ought  to 
be  sold  exempting  the  right  to  perform  the 
actual  poojah.  We  do  not  see  how  rights 
of  worship  of  a  Hindoo  idol  can  be  sold  by 
a  Court  to  the  highest  bidder  in  execution 
of  a  decree  for  the  personal  debt  of  a 
shebait.  It  has  been  held  all  along  that 
such  a  right  of  service  or  pallah  cannot  be 
sold,  for  it  may  happen  that  the  purchaser 
of  the  rights  of  the  sheba  may  be  of  a 
different  religion,  and  may  not  be  disposed 
to  perform  the  services:  the  object  of  the 
endower  in  creating  the  endowment  may  thus 
be  defeated,  and  rendered  null  and  void.  We 
perfectly  agree  with  the  principle  laid  down 
by  a  Division  Bench  of  this  Court  in  a  case 
to  be  found  in  3  Wy man's*  Revenue,  Civil, 
and  Criminal  Reports,  page  176;  and  we 
hold  that  the  Moonsiff,  in  execution  of  the 
decree  against  the  judgment-debtor,  a  sIk- 
bait,  should  not  proceed  to  sell  his  riglits 
of  service  of  a  Hindoo  idol.  We  are  nd, 
however,  quite  certain  that  the  Moonsiff  has 
passed  an  order  ordering  the  sale  *of  the 
pallah.    If  he  has,  he  is  certainly  wrong  ia 
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ordering  a  sale  of  a  right  of  that  nature. 
If  it  was  the  intention  of  the  Moonsiff  to 
sell  the  pallah,  we  hope  that, after  this  expres- 
sion of  our  opinion,  he  will  not  proceed  to 
sell  the  pallah. 

We  reject  this  appeal  with  costs,  two  gold 
mohurs  being  allowed  for  pleaders'  fees. 


The  4th  April  1871. 

Present  : 

The  Honble  L.  S.  Jackson  and  A.  G. 
Macpherson,  Judges, 

PurcbMer  of  fraudulent  decree— Vakeel's  evi- 
dence—Section 24,  Act  II.,  1855. 

Case  No.  49  of  1871. 

• 

Rtgular  Appeal  from  a  decision  passed  by 
the  Moonsiff  of  Seelamoondee  in  Tirhooi, 
dated  the  r^lh  January  i8jo, 

Doolar  Jha  ( Plaintiff),  Appellant, 

versus 

Runjeet  Roy  and  others  (Defendants), 
Respondents. 

Baboo  Debendr^  Narain  Base  for 
Appellant. 

Moonshee  Mahomed  Yusuf  for 
Respondents. 

The  purchaser  of  an  ex-parte  decree  strongly  tainted 
with  fraud  cannot  be  allowed  to  proHt  by  it. 

Section  24,  Act  1 1,  of  1855,  does  not  warrant  a  vakeel's 
exclusion  from  the  witness-box,  though  it  may  excuse 
his  answering  certain  questions  relating  to  communica- 
tions between  him  and  his  client. 

Jackson,  J, — It  seems  to  me  that  the  deci- 
sion of  the  Moonsiff  dismissing  this  suit  was 
a  right  decision,  and  ought  to  be  afhrmed. 
The  conduct  of  Heera  Lall  appears  to  be 
characterized  with  the  grossest  fraud.  He 
has  sold  this  property  on  behalf  of  himself 
and  his  minor  brother,  and  then,  after  re- 
ceiving the  purchase-money,  he  brought  a 
,8oit  as  heir  of  his  brother,  alleging  that  his 
own  act  had  been  done  without  authority, 
and  seeking,  as  heir  of  that  brother,  to  re- 
cover the  one-half  which  he  had  himself  sold 
During  the  pendency  of  that  suit,  the  pur- 
chaser negotiated  with  llecra  Lall,  and  agreed 


actually  to  pay  a  further  sum.  Id 
tion  whereof  Heera  Lall  was  to 
second  kobala  for  the  same  propeity. 

It  is  alleged  in  the  written 
although  there  is  no  proof  of  the  \\ 
Heera  did  promise,  in  consideration  of  j 
ing  this  further  sum,  to  withdraw 
that  he  had  brought ;  and  that  the 
in  reliance  on  this  promise  of  his, 
steps;  and  that,  in  consequence  of 
sion  to  look  after  the  case,  the  suit 
and  was  decreed  ex  parte,  and  ibcj 
plaintiff  purchased  the  decree  so 
Heera's  whole  right- 
Now,  although  no  formal  proo^as 
Heera  promised  to  do  is  on  the  rt 
can  be  no  difficulty  whatever  in 
the  conclusion,  which  is  irresistibly 
by  the  facts,  that  the  purchaser,  d( 
before  us,  placed  himself  in  Heers*tj 
and  relied  entirely  upon  him  and 
surances. 

The  second  bill  of  sale  from  H< 
defendant  was  registered,  and  the 
goes  to  show  that  the  money  paid 
on  this  second  occasion  passed  thi 
hands  of  the  plaintiff's  brother, 
to  create  a  very  strong  suspicion 
plaintiff    himself    knew    what  was 
on.     At  any  rate,  the  plaintiff  cam 
to  stand  higher  than  Heera  did, 
decree  which  Heera  obtained  was 
tainted  with  fraud. 

I  think  it  impossible,  as  the  facui| 
that  we  should  allow  the  purchaser 
a  decree  to  profit  by  it,  and  that  the 
of  the  Moonsiff  which  dismissed  the 
suit  ought  to  be  affirmed. 

It  appears   that  the  defendant, 
spondent,  sought  to  exa|pine  on«^ 
dharee,  who  had  been  Heera  L 
and  had  also  acted  for  him  in  the 
the  second  conveyance,  bnt  that  an 
was  raised  under  the  24th  Section 
Evidence  Act  (II.  of   1855)  to  that 
done. 

Now,  it  might  very  well  be  tbat 
dharee  would  be  excused  from  ans^ 
tain   questions  relating  to  comffli 
between  him  and  his  client,  bat  that 
be  no   reason  for  excusing  Tripooi 
from   being    put   in   the    witness-! 
ought  to  have  been  placed  there  and  1^ 
been  examined,  subject,  of  course,  U> 
tion  being  made  to  particular  question^' 
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)DS  the  Court   might    probably    have 
iwed. 

defendant  will  get  the  costs  of  this 
the  previous  hearing,  as  well  as  the 
•  the  Lower  Appellate  Court. 

\herson,  y, — I  concur. 


The  4th  April  1871. 

Present  : 

Ton'ble  A.  G.  Macpherson  and  Onoo- 
)\  Chnnder  Mookerjee,  Judges, 

xoS  Act  X.  of  1859— Execution- 
Attachment. 

Case  No-  1298  of  1870. 

Appeal  from  a  detision  passed  by  the 
fr'  ^/  Tipperah,  dated  yth  April  rSyo, 
^ting  a  decision  0/  the  Moonsiff  of  Be- 
tgunge,  dated  the  rgth  August  r86g. 

riut  (iazee  Chowdhry  and  another 
(Plaintiffs),  Appellants, 

versus 

lee  Munwar  and  another  (two  of  the^ 
Defendants),  Respondents. 

)s  Sreenath  Doss  and  Kalee  Kishen 
Sein  for  Appellants. 

M  Nuleet  Chunder  Sein  and  Kashee 
Kant  Sein  for  Respondents. 

iting  a  decree  for  arrears  of  rent,  a  Court, 
tiofi  105,  Act  X.  of  1859,  has  power  only  to 
sett  that  wtych  at  the  time  is  the  property  of 
Beat-debtor.     Where,  therefore,  a  decree  was 
arainst  persons  who  were  orij^inallv  proprie- 
^land,  but  who,  at  the  time  of  the  decree  and 
Hit  sale,  had  ceased  to  have  any  interest  there- 
fnichaser  at  the  sale  in  execution  of  such  decree 
ling. 

^pherson,  J, — ^This  is  a  suit  for  pos- 

of,  and   declaration   of  title   to,   a 

tnnas  share  of  a  certain  small  talook, 

'd  53,  and  registered  in  the  names 

hraffooddeen  and  Shujatooddeen,  who 

iorigjnally  the  proprietors  of  it. 

i>70,  in  execution  of  a  decree  of  a 
Court  against  MushrufFooddeen  and 
*""1dcen.    the    tabok     was    attached 


and  sold.  At  the  sale  it  was  purchased  in 
the  name  of  a  third  party  by  the  plaintiff 
Kurreemunnissa  and  the  defendant  Manik 
Bibee,  each  of  these  women  having  an  eight- 
annas  share  in  the  purchase.  In  1274, 
Manik  Bibee's  eight-annas  share  was  pur- 
chased by  the  plaintiff  Dowlut  Gazee 
Chowdhry,  at  a  sale  held  in  execution  of  a 
decree  of  a  Civil  Court  against  Manik  Bibee. 
No  mutation  of  names  was  ever  made  in  the 
books  of  the  zemindar  ;  but  rent  for  the 
seven-annas  share,  which  is  the  subject  of 
this  suit,  was  received  for  1271-72  from 
Kurreemunnissa  and  Manik  Bibee,  who,  in 
the  receipt  granted  to  them,  are  described  a$ 
the  auction-purchasers. 

Subsequent  to  the  purchase  by  Dowlut 
Gazee  Chowdhry,  the  holder  of  the  seven- 
annas  share  of  the  talook  instituted  a  suit 
under  Act  X.  of  1859  for  the  rent  of  1373- 
74.  This  suit  was  not  against  Kurreemun- 
nissa and  Dowlut  Gazee  Chowdhry  (the 
persons  really  interested  in  the  matter),  but 
against  the  original  recorded  proprietors, 
Mushruffooddeen  and  Shujatooddeen  and 
against  Manik  Bibee,  not  one  of  whom  any 
longer  had  anything  to  do  with  the  property. 
An  ex'parte  decree  was  obtained ;  a  seven- 
annas  share  in  the  talook  was  sold  in  execu- 
tion of  it ;  and  at  the  sale  the  defendant, 
Amjud  AH,  was  the  purchaser.  Amjud  has 
since  been  put  in  possession  by  the-  Court. 

• 
The  plaintiffs  then  sued.     In  their  plaint 

they  allege  the  suit  under  which  the  de- 
fendant Amjud  Ali  purchased  to  be  fraudu- 
lent as  against  them,  and  pray  that  the  sale 
may  therefore  be  set  aside,  <S:c.  The  Moon- 
siff  gave  them  the  decree  they  sought, 
finding  that  the  fraud  alleged  was  proved. 

The  Lower  Appellate  Court  held  that 
no  fraud  was  proved,  reversed  the  decree 
of  the  Moonsiff,  and  dismissed  the  suit. 
Before  the  Lower  Appellate  Court  it  was 
urged  on  behalf  of  the  plaintiffs  that,  even 
if  fraud  were  not  proved,  they  were  en- 
titled to  succeed,  as  Amjud  Ali  had,  in  fact, 
bought  nothing,  the  persons  against  whom 
the  decree  (under  which  he  purchased)  had 
been  obtained  having,  at  the  time  of  the  de- 
cree and  sale,  no  interest  whatever  in  the 
tenure.  As  to  this,  the  Judge  sajrs :  ''  But 
*'  in  this  suit  there  is  no  question  ^of  what 
'^  was  sold  or  bought,  the  only  question  be- 
"  ing  whether  there  was  any  fraud  in  putting 
''  up  the  talook  to  sale,  &c.'' 
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In  special  appeal  it  is  contended  before 
us  that  the  Lower  Appellate  Court  was 
wron*  in  refusing  to  consider  the  question  of 
what  was  sold  or  bought,  and  in  holding  that 
the  suit  necessarily  failed  if  the  fraud  alleg- 
ed were  not  proved. 

It  appears  to  me  that  the  appellants  are 
entitled  to  our  judgment,  and  that  the  decree 
•f  the  Lower  Appellate  Court  should  be  re- 
versed. On  the  face  of  the  transaction, 
there  is  strong  evidence  in  support  of  the 
allegation  of  fraud  which  is  made  in  the 
plaint,  and  it  is  not  much  to  be  wondered  at 
if  the  other  question,  as  to  whether  anything 
passed  by  the  sale  of  Amjud  Ali,  was  not 
specially  put  forward.  When  the  Judge  re- 
versed the  Moonsiff's  finding  as  to  fraud,  1 
think  he  should  have  decided  the  ((uestion  as 
to  whether  Amjud  All  purchased  anything, 
which  question  was  then  raised  distinctly, 
and  for  the  decision  of  which  there  were 
aknple  materials  upon  the  record. 

I  am  of  Opinion  that,  under  Section  105  of 
Act  X.  of  1859,  the  Court  has  power  only 
to  seize  and  sell  that  which  at  the  time  is 
the  property  of  the  judgment-debtor  {see  10 
Weekly  Reporter,  pp.  434-446-494).  The  de- 
cree under  which  Amjud  Ali  purchased  was 
against  persons  who  at  the  time  had  no  inter- 
est in  the  tenure  which  was  sold,  and  nothing, 
therefore,  passed  to  him. 

The  decision  of  the  Lower  Appellate  Court 
is  reversed,  and  the  decree  of  the  Moonsiff 
is  restored  and  affirmed.  The  appellants  are 
entitled  to  their  costs  in  all  the  Courts. 

Maokerjee,  J. — I  concur.  I  also  think 
that  the  Judge  ought  to  have  tried  the  point 
distinctly  raised  before  him  as  to  the  respec- 
tive rights  of  the  parties  under  their  purchase. 
1  find  from  the  sale-certificate  of  the  defend- 
ant that  he  merely  purchased  the  right,  title, 
and  interest  of  the  old  proprietors  of  this 
jote,  who  had  no  title  at  all  at  the  time  of 
the  decree  or  the  sale. 


Whatever  right  and  title  those  persons 
possessed  had  completely  passed  to  the 
plaintiff  in  a  previous  execuiion*sale.  The 
defendant,  therefore,  purchased  nothing.  The 
right  ot  the  plaintiff  must,  therefore,  I  ap- 
prehend,  prevail  over  that  of  the  defendant. 
I  would,  therefore,  allow  this  appeal  with  all 
costs. 


The  4th  April  1871, 

Present : 

The  Hon'ble  G.  Loch  and  W.  Aii 

Judges. 

Analogous  cases—Conseiit  of 

Case  No.  1827  of  1870. 

Special  Appeal  from  a  decision  passti\ 
Additional  Judge  of  Nuddea, 
2! St  May  1870,  affirming  a  decism\ 
Moonsiff  of  that  District,  datedjkr, 
January  i86g, 

Soorendronath  Roy  (Defendant),  Apfd 

versus 

Purmanund  Ghose  (Plaintiff).  Rett 

Baboos  Grish  Chunder  Mookerjee,  ift 
Lall  Shome,  and   Kashee  Kant 
Appellants. 

Baboo  Issur  ChuHder  Ckucke^builp 
Respondent. 

A  Jud^e  should  not,  without  the  consent  of  1 
ties,  allow  his  judgment  in  one  case  tof^v^^ 
sion  in  another,  even  if  the  subject  olw^ 
similar  nature  and  the  evidence  similar  m 
when  the  parties  are  not  the  same,  and  thf 
matter  of  the  suit  is  different. 

Loch,  7.— In  this  case,  the  Judgr 
mences  his  judgment  with  a  manifest] 
He  says  that  the  parties  are  the  sf""^ 
Case  No.  51.  But  on  referring  to 
5 1,  it  appears  from  the  record  that  ihcj 
iff  is  a  different  person.  It  is  true 
subject  of  dispute  is  of  a  similar  nil 
the  suit  is  for  a  separate  plot  of  It* 
although  the  evidence  in  that  case  m 
a  similar  character,  as  has  been  pjtf 
in  this  case,  yet  the*  Judge  shoald 
cided  each  case  upon  the  evidence 
in  each,  and  should  not,  Without  the 
of  the  parties,  have  allowed  his  jad^ 
the  one  case  to  govern  the  decm<» 
other. 

The  case  is  accordingly  remanded^ 
Judge  to  be  disposed  of  upon  ihe 
recorded  in  this  case. 

Costs  will  follow  the  result 
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The  4th  April  1871. 
Present : 

iTbc  Hon'ble  G.  Loch  and  \V.  Ainslie, 

Judges, 


24,  Act  X.  of  z8^— Cause  of  action- 
Jurisdiction. 


No.  1862  of  1870  under  Act  X.  of  1859. 

ini/  Appeal  Jrom  a  decision  passed  by  the 
^wdge  of  the  2^-Pergunnahsy  dated  the 
^tk  July  18 JO,  reversing  a  decision  of  the 
fepilf^  Collector  of  that  District,  dated 
i^  21  si  March  iSyo. 

Prasunno  Chunder  Bose  (Defendant), 
Appellant, 

versus 

Prosanno  Chunder  Roy  and  another 
(Plaintiffs),  Respondents. 

iboos  Chunder  Mad  hub  Ghose  and  Mo- 
hinee  Mohun  Roy  for  Appellant. 

Annund  Chunder  Ghossal  and  Obhoy 
Churn  Bose  for  Respondents. 

»Mtoeriiitefidefit  ot  two  estates  situated  in  differ- 

lirtsioas  cave  an  eicrar  to  the  zemindar  that 

make  j^ood  any  retrenchment  made  by  the 

In  the  accounts.  The  2emindar,"after  examin- 

Itccoabts,  refused  to  admit  certain  items,  and  sued 
[a^erinteodeDt  lAder  Section  24,  Act  X.  of  1S59. 

that,  as  the  terms  of  the  kubooleul,  eiven  by 

It  when  he  was  appointed  superintendent,  re- 

Km  to  make  the  zemindar's  principal  cutcherry 

ol  business,  that  must  be  considered  to  be  the 

in  the  cause  of  action  arose,  and  the  suit  ou^ht 

been  iostttoted  in  the  sub-division  in   which 

t's  principal  cutcherry  was  situated. 


r'tfcere 


f*i  7. — ^The  question  before  us  in  this 
is  in  itself  a  simple  one.     It  is^What 

place  where  the  case  of  action  arose 
the   parties,  ^and    in    what    Court 

the  suit  have  been  instituted  ? 


*  suit  Is  clearly  one  under  Section  24, 

X.  of  1859.    It  is  a  suit  by  a  zemindar 

an  agent  for  the  recovery  of  money 

hands  of  the  said  agent.     Whatever 

be  the  allegations  in  the  plaint,  we  see 

y  '^91  this  is  the  nature  of  the  suit. 


[the 


4 


a]  pears  that  in  Aughran  1272,  the  de- 
executed  a  kubooleut  in  favor  of  the 
hen  he  (defendant)  was  appointed 


superintendent  of  two  estates — one  called 
Chalmaree,  within  the  sub-division  of  Dia- 
mond Harbour,  and  the  other  Alipore,  with- 
in the  sub-division  of  Alipore. 

The  defendant  held  the  office  of  superin- 
tendent till  Pous  1375;  and  then  for  some 
reason  or  other  which  does  not  appear,  he 
gave  an  ekrar  to  plaintiff,  dated  the  1 9th  of 
Pous  1275,  to  the  effect  that  he  would  make 
good  any  retrenchment  which  the  plaintiff 
made  in  the  accounts  of  the  estates  committed 
to  his'(defendant's)  charge. 

The  plaintiff,  after  examining  the  accounts, 
did  make  retrenchment,  refusing  to  admit 
certain  items  debited  in  the  accounts,  aggre- 
gating to  a  sum  of  Rupees  3,400,  to  recover 
which  this  suit  is  instituted  under  Section 
24  of  Act  X.  of  1859  in  the  sub-division  of 
Alipore.  apparently  upon  the  ground  that,  as 
one  of  the  estates  was  in  that  sub  division, 
plaintiff  was  entitled  to  bring  his  suit  in  that 
Court. 

Subsequently,  however,  on  the  i8th  Janutty 
1870,  plaintiff  filed  a  petition  before  (he  Col- 
lector, praying  that,  as  the  greater  portion  of 
the  land  to  which  the  suit  referred  was 
situated  in  the  Diamond  Harbour  Sub-divi- 
sion, the  suit  might  be  transferred  to  the 
officer  in  charge  of  that  sub-division ;  and 
on  the  29th  of  that  same  month,  the  defend- 
ant filed  a  petition  praying  that  the  plaint 
might  be  dismissed,  because  it  had  been  filed 
in  the  Alipore  Coutt,  which  had  no  jurisdic- 
tion to  trv  the  case. 

On  the  8th  February  1870  plaintiff  put 
in  a  petition,  saying  that  it  was  by  mistake 
that  he  had  made  the  application  to  transfer 
the  suit  to  the  Deputy  Collector  of  Diamond 
Harbour;  and  he  prayed,  therefore,  that  it 
might  be  tried  in  the  Court  in  which  it  was 
instituted. 

On  the  first  of  these  applications  the  Col- 
lector appears  to  have  directed  the  Deputy 
Collector  to  report  whether  he  had  jurisdic- 
tion to  try  the  case ;  and  on  the  subsequent 
petition  presented  by  the  plaintiff,  he  held 
that  no  action  need  be  taken  then. 

The  Deputy  Collector  of  the  sub'-division 
of  Alipore  tried  the  question  of  jurisdiction, 
and  he  held  that,  as  the  Mokamee  or  princi- 
pal cutcherry  where  the  zemindar's  treasury 
was,  and  to  which  all  remittances  «were  sent, 
and  where  the  accounts  of  both  the  estates 
were  kept,  was  situated  in  Mouzah  Badeh- 
gorah  or  Naraintollah  in  the  Diamond  Har* 
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hour  Sub-division,  the  suit  should  have  been 
instituted  in  the  sub-division  of  Diamond 
Harbour,  as  the  cause  of  action  must  be  con- 
sidered to  have  arisen  in  the  Moitamee 
cutcherry. 

The  Judge,  on  appeal,  appears  to  consider 
that  the  suit  being  one  against  a  gomashta 
under  Section  24,  as  the  estates  in  his  charge 
lie  vn  different  sub- divisions,  the  zemindar 
was  entitled  to  bring  his  suit  in  either  Court 
within  the  jurisdiction  of  which  any  of  the 
land  was  situated ;  and  he  did  not  determine 
where  the  Mokamee  cutcherry  was  situated, 
as  he  seemed  to  think  that  it  was  not  neces- 
sary to  decide  this  point  in  determining 
the  question  of  jurisdiction.  The  law  is 
silent  on  the  subject,  and  the  latter  part  of 
Section  20,  Act  VI.  of  1862,  Bengal  Council, 
will  not  assist  us  in  determining  the  question 
of  jurisdiction ;  but  looking  to  the  purport 
of  the  pleadings  as  stated  to  us,  it  would 
appear  that  both  parties  consider  it  neces- 
sary to  have  it  determined  where  the  Moka- 
mee cutcherry  is  situated,  as  both  parties 
say  that  the  cause  of  action  arose  there. 
The  plaintiff  alleges  that  the  Mokamee  cut- 
cherry is  in  Bardowla,  within  the  Alipore 
sub-division ;  and  the  defendant  alleges  that 
it  is  in  Barahgolah  or  Naraintollah,  within 
the  Diamond  Harbour  sub-division ;  and  we 
think,  looking  to  the  terms  of  the  kubooleut 
given  by  the  defendant,  which  required  him 
to  make  the  principal  cutcherry  his  place  of 
business,  that  must  be  considered  to  be  the 
place  where  the  cause  of  action  arose.  It 
was  to  the  Mokamee  cutcherry  that  all 
moneys  were  remitted ;  it  was  there  that  all 
the  accounts  were  prepared ;  and  it  was 
there  that  the  money  first  came  under  the 
control  of  the  defendant,  where  by  his  order 
it  would  be  disbursed,  and  where,  in  fact, 
according  to  his  accounts,  the  money  was 
disbursed. 

We,  therefore,  do  not  agree  in  the  opinion 
expressed  by  the-  Judge,  that  the  plaintiff 
was  at  liberty  to  institute  his  suit  in  either  one 
or  the  other  sub-division,  for  he  ought  to 
have  instituted  it  in  that  sub-division  where 
the  defendant  had  his  place  of  business. 
We,  therefore,  remand  the  case  to  the 
Judge  to  determine  whether  the  Mokamee 
cutcherry  is,  as  is  stated  by  the  plaintiff,  in 
the  Alipore  sub-division,  or  whether  it  is  in 
the  Diamond  Harbour  sub-division,  as  is 
alleged  Ity  the  defendant,  and  to  dispose  of 
the  case  accordingly. 

Costs  will  follow  the  result. 


I 


The  4th  April  1871. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  Aii 

Judges. 

Zemindar's  rights— Assig^nee'a  ri^bt  of 

Case  No.  1897  of  1870  under  Ad  X.rf] 

Special  Appeal  from   a  decision 
the  Additional  Judge  of  Nuddea, 
the  2nd  June  i8yo,  affirming  a 
of  the  Assistant   Collector  of  Mt 
dated  the  i^th  January  t8jo. 

Reedoy  Monee  Burmonee  (Plsrtltil 
Appellant, 

versus 

Mr.  Hugh  Sibbold  (Defendant),  Respff^ 

Baboo  Issur  Chunder  Chuckerhutiy 

Appellant. 

Baboo  Bhmvanee  Churn  Dull  for 
Respondent. 

The  assignee  of  a  zemindar's  ri^t  to  Rcdie] 
has  a  right  to  sue  in  the  Collector's  Cbuit,  vheth  ^ 
assignment  has  been  effected  by  the  interfCotioBi 
Civil  Court  or  by  the  private  act  of  the  Kfliii  * 

Lochy  J, — We  think  that  the  Lower 
have  come  to  a  wrong  decision  in  this 
and  we  would  refer  to  two  judgments 
Court :  one  reported  at  page  199  of  M: 
Reports ;  and  the  other  in  Volume  Xl^ 
the  Weekly  Reporter,  page  456.  Ib 
first  of  these  cases,  it  is  clearly  laid 
that,  when  a  zemindar  has  assigned  tui 
to  receive  rents  to  a  third  party,  sudi 
party  has  a  right  to  sue,  and  may  bri 
suit  in  the  Collector's  Court.  The 
case  is  to  the  same  effect. 

In  the  case  before  us,  the  only  di 
is  that  the  assignee  has  obtained  his 
by  the  intervention  of  the  Civil  Court, 
not  by  the  private  act  of  the  zeni 
But  this  makes  no  real  difference.  If 
one  case  the  assignee  under  a  private 
fer  can  sue,  there  is  no  reason  why  he 
not  be  able  to  do  so  when  he  is  an 
by  auction-purchase  in  execution  of  t 
cree. 

We,  therefore,  reverse  the  decision  of 
Lower  Courts,  and  remand  the  case  to 
first  Court  for  trial  on  the  merits. 

The  appellant  will  have  bis  costs  of 
appeal. 
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The  4th  April  1 87 1 . 

Prtseni  : 

Honble  F.  B.  Kemp  and  F,  A.  Glover, 
yudges, 

I— Sectiofl  10,  Regulation  XIX.   of 
-Assessment — Clause  i.  Section  33,  Act 

No.  2281  of  1870  under  Act  X.  of 
1859. 

Appeal  from  a  decision  passed  by 
Oficiaiing  Judge  of  East  Burdwan, 
Ui  the  2$th  July  iSjo,  reversing  a 
nsim  of  the  Deputy  Collecior  of  that 
stnftj  dattd  the  26th  February  iSyo, 

)hiDee  Nandan  Gossamee  and  others 
(Plaintiffs),  Appellants, 

versus 

>ur  Koondoo  and  others  (Defendants), 
Respondents, 

hboo  Ashootosh  Dhur  for  Appellants. 

OS  Kishen  Succa  Mookerjee  and  Umbika 
Churn  Banerjee  for  Respondents. 

a  lemindar  had  obtained  an  ex-parte  decree 
„  certain  lands  to  be  his  m&l  lands,  it  was  held 
only  remedy  was  to  have  the  rates  at  which  he 
Aorued  under  Section  10,  Regulation  XIX.  of 
0  collect  the  rents  determined,  and  to  obtain  a 
:ut,  and  his  only  course  was  to  sue  in  the  Col- 
'&  Court  under  Clause  1,  Section  23,  Act  X.  of 

J*A  7' — This  was  a  suit  under  the 
isions  of  Clause  i.  Section  23,  Act  X.  of 
|i  for  determination  of  the  rates  of  rent 
fer  the  delivery  of  a  kubooleut.  The 
Coart  gave  the  plaintiff  a  decree,  ap- 
I7  not  for  the  sam  claimed,  but  for 
Her  sam,  namely,  for  Rupees  17-2-10 

question  or  plea  as  to  the  jurisdiction 
Court  was  raised  either  in  the  first 
or  in  appeal  to  the  Judge;  but  the 
I  without  going  into  the  case  at  all, 
that  a  decision  to  be  found  at  page  442, 
»me  XII.,  Weekly  Reporter,  is  on  all 
■  with  the  present  case.     He,  therefore, 
!d  the  appeal,  and  reversed  the  decision 
Deputy  Collector. 

special  appeal  it  is  contended  that  the 

[ge  ough*  not  to  have  raised  the  point  of 

"toon  when  it  was  not  raised  in  the 

of  lirsl  instance  or  in  appeal ;  jndly, 

the  Judge  ought  to    have    held    that 


1 


the  resumption-decree  was  conclusive  evi- 
dence of  the  right  of  the  plaintiff  to  demand 
rent  from  the  defendant,  and  also  of  the 
relationship  of  landlord  and  tenant;  and 
Srdly,  that  the  precedent  qQoted  by  the 
Judge  is  not  applicable  to  the  circumstances 
of  this  case. 

We  think  that  the  Judge  was  right  in  rais- 
ing the  question  of  jurisdiction,  although  not 
raised  in  the  first  Court  or  in  appeal ;  but  on 
the  2nd  and  3rd  grounds  we  differ  from  the 
Judge.  It  appears  that  the  plaintiff  in  this 
case  sued  to  have  1 8  beegahs  i  cottah  of  land 
declared  to  be  mil  land  appertaining  to  his 
zemindaree.  We  may  observe  here,  before 
proceeding  further,  that  the  suit  to  have  thic 
land  declared  mil  was  originally  brought  b} 
the  zemindar ;  that  subsequently  the  plaintiff, 
as  putneedar,  stands  in  the  shoes  of  the 
zemindar ;  that  the  decree  was  passed  in  the 
absence  of  the  defendant  who  did  not  appear, 
and  the  plaintiff  proved  that  the  land  was 
mil ;  and  therefore  it  was  ordered  that  a  de- 
cree should  issue  in  favor  of  the  plaintiff,  and 
that  it  be  held  that  the  land  was  the  mil 
land  of  the  plaintiff.  On  obtaining  this 
decision,  the  plaintiff  now  comes  in  for  a  de- 
claration of  the  rates  of  rent  to  be  paid  by  the 
defendant  and  for  the  delivery  of  a  kubooleut 
at  these  rates,  claiming  the  sum  of  Rupees 
36-6  annas  as  the  fair  and  proper  rate  to  be 
charged,  and  demanding  a  kubooleut  at  that 
jumma.  The  first  Court  did  not  give  the 
plaintiff  a  decree  for  what  he  asks,  but  for 
the  lesser  sum  of  17  rupees  odd  annas.  Whe- 
ther under  the  Full  Bench  ruling  this  deci- 
sion will  stand  or  not,  it  is  for  the  Judge  to 
decide  if  it  is  raised  before  him. 

With  reference  to  the  ruling  to  be  found 
at  page  442,  Volume  XII.,  Weekly  Reporter, 
we  think  that  that  decision  does  not  apply 
to  the  circumstances  of  the  present  case.  It 
is  clearly  mentioned  by  Mr.  Justice  Mitter 
in  that  decision  that  the  plaintiff  in  that 
case  obtained  a  decree  under  the  provisions 
of  Section  30,  Regulation  II.  of  1819.  In 
the  present  case,  the  decree  was  not  passed 
under  that  Section;  the  decree  was  simply 
to  the  effect  that  the  lands  in  suit  were  the 
mil  lands  of  the  plaintiff. 

We  may  observe  further  that  there  is  a 
decision  of  the  late  Sudder  Court  of  the 
13th  July  1861,  Raikes  and  Trevor,  JJ., 
which  applies  precisely  to  the  circumstances 
of  this  suit,  and  in  which  those  learned 
judges  held  that  the  provisions  of  Clause  i, 
Section  z^,  and  Section  31  apply,  that  the 


i 

A 


346 


Civil 


THE   W£tKtY   HXrOETER. 


Rulings, 


[Vol. 


zemindar  or  putneedar,  as  in  this  case,  was 
entitled  to  bring  suit  for  determination  of 
rates  and  delivery  o(  a  kubooleut.  We  also 
fail  to  see  how  it  can  be  argued  in  the  face 
of  the  decision,  which  distinctly  declares  the 
defendant's  lands  to  be  the  mal  lands  of  the 
plaintiff,  that  the  plaintiff  is  not  entitled  to 
rent  for  these  mM  lands.  His  only  remedy 
was  to  have  the  rates  at  which  he  is  author- 
ized under  Section  lo,  Regulation  XIX.  of 
i793>  ^o  collect  the  rents  determined,  and 
to  obtain  a  kubooleut  according  to  such  rates 
as  may  be  found  to  be  fair  and  equitable ; 
and  to  enable  him  to  do  so,  the  only  course 
open  to  him  was  that  which  he  has  pursued, 
namely,  to  sue  in  the  Collector's  Court, 
under  Clause  i,  Section  23  of  ActX.  of  1859, 
to  have  it  determined  what  are  fair  and 
equitable  rates  payable  on  the  land  and  for 
delivery  of  a  kubooleut  at  those  rates. 

We,  therefore,  remand  the  case  for  the 
judge  to  try  it  on  the  grounds  raised  in  the 
iirst  Court,  and  also  to  take  into  considera- 
tion, if  necessary,  whether  under  the  P'ull 
Bench  Ruling  and  with  reference  to  the 
claim  having -been  made  for  a  kubooleut  at 
a  fixed  jumma  of  Rupees  36-6,  and  the 
Court  of  first  instance  having  decreed  the 
delivery  of  a  kubooleut  for  a  lesser  sum, 
namely.  Rupees  17  odd  annas,  the  suit  of 
the  plaintiff  is  liable  to  dismissal  or  not. 

Costs  to  follow  the  result. 


The  4th  April  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Section  346,  Code  of  Civil  Procedure—Cause  of 
action— Section  354— Remand— Procedure. 

Case  No.  2475  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  Hooghly^ 
dated  the  ^rd  September  i8yo,  reversing  a 
decision  0/  the  Moonsiff  of  Sulkea^  dated  the 
igth  February  iS*jo, 

Shnmboo  Chunder  Surnokar  (Defendant), 

Appellant  y 

s,  versus 

Russick  Chunder  Chung  and  another 
(Plaintiffs),  Respondents. 


Baboo  Bhowanee  Churn  Dutt  for  Ap| 

Baboos  Hem  Chunder  Banerjee  and 
nath  Bose  for  Respondents. 

Where  the  success  of  a  party  in  summary  pf 
under  Section  246,  Code  of  Civil  Procedure,  & [ 
upon  his  bein^  io  poMCssion  as  of  his  own  right,] 
a  sufficient  cause  of  action  to  the  opposite  p^ty. 

Where  an  Appellate  Court  finds  that  tbcfeiii 
dence  upon  the  record  to  enable  it  todeddcaqi 
at  issue  between  the  parties,  and  remands  the  cm 
Section  354  of  the  Code  for  additional  evidence,  it 
to  require  such  evidence  with  the  findii^  of 
Court  to  be  sent  up  to  it  for  decision. 

Glover,  J, — It  appears  that,  in  ei 
of  a  certain  decree  against  the  plaii 
this  case,  the  judgment-creditor,  one'^ 
Monee  Dassee,  attached  1  beegah  tS< 
of  land  as  the  property  of  her  jud( 
debtor.     The  defendant   intervened  1 
Section  246  of  the  Code  of  Civil  Pi 
and  his  claim  was  allowed. 

The  plaintiff,  therefore,  brings  this 
to  have  his  right  and  title  declared  io 
I  beegah  10  cottahs,  and  to  have  the 
mary  order  under  Section  246  declared: 
valid.     The  plaintiff  claims  this  land  as^ 
mourussee    tenure    under    an    amul 
dated  the  21st  Falgoon  1199.    The 
ant  claims  to  hold  the  disputed  land 
a  pottah  from  the  zemindar,  dated  tte 
Assin   1276,  and  his  allegation  is  that 
I  beegah  10  cottahs  in  dispute  are  not  ii 
ed  within  the  plaintiff's  amnlnamah. 

The  first  Court  decreed  for  the  pi 
but  the  Subordinate  Judge,  finding  \hal 
land  mentioned  in  the  amulnamah 
beegahs  4  cottahs  11  chitacks,  wbereafj 
suit  was  brought  on  the  said  ami* 
as  for  9  beegahs  9  cottahs  1 1  chitacks 
the  Subordinate  Judge,  not  being  tbi 
account  for  this  discrepancy,  and  not " 
any  evidence  on  the  record  whci 
could  find  whether  or  not  the  disputed 
was  covered  by  the  amulnamah,  rcr 
the  case  to  the  first  Court  to  h»w 
question  tried,  and  he  directs  the  M( 
"  to  institute  a  due  inquiry,  and  try  thei 
•*  on  its  merits  after  examining  the  wit»« 
"of  the  defendant,  if  he  is  prepared 
"  adduce  any." 

The  defendant  appeals  against  thi3 
urging   in   the   first  place    that  the  pi 
discloses  no  cause  of  action,  and  Aat 
suit  should  be  at  once  dismissed ;  and 
that,  as  the  first  Court  had  fixed  vA 
the    proper    issue,    the    order  oi 
was   illegal.     The  first  objection  vas 
taken  ai  any  previous  stage  of  the  pf*^ 
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and  we  do  not  think  that  we  ought  to 

it  to  be  taken  now  in  special  appeal ; 

m  if  it  were  taken  in  the  grounds  of 

appeal,  it  appears  to  be  worth  very 

inasmach  as  there  can  be  no  doubt 

defendant's  success  in  the  summary 

Bogs  was  grounded    upon   the   fact 

was  in  possession  of  the  disputed 

of  his  own  right,  which  would  of 

least  such  a  slur  on  the  plaintiff's  title 

!d  justify  him  in  coming  into  Court 

his  title  declared. 

|the  second  objection,  we  find  that  there 
ling  illegal  in  what  the  Subordinate 
has  done.     Section  354  of  the  Code 
il  Procedure    gave  him  the  right  to 
the  case  to  the  Lower  Court,  if  he 
it  that  any  question  of  fact  essential 
right  determination  of  the  suit  on 
riu  had  not  been  decided.     In  this 
-tbe  area  mentioned  in  the  amulnamah 
the  plaintiff,  and  the  amount  of  land 
be  held  under  that  amulnamah  in 
lint  differed  from  each  other  in  the 
qaantity  of  land   which  is  the  sub- 
dispute  in  this  case,  namely,  i  beegah. 
;  and  it  seems  to  have  been  a  very 
question    to    decide    whether    that 
plot  of  land  was  or  was  not  co- 
\^  the  amulnamah.  • 

contended  that,  as  the  first    Court 

the  proper   issue,   the    Subordinate 

ought  to  have  decided  the  case  him- 

tt  a  remand ;  but  whether  or  not 

issues  were  framed,  the  Subordi- 

Judge  clearly  states  that  there  was  no 

upon  the  record  which  could  en- 

him  to  determine  the  question   raised 

the  parties.    The  only  mistake  that 

find  in  his  decision  is,  that  he  has 

the  Moonsiff  to  take  evidence,  and 

tbe  case  de  novo,  whereas  he  ought, 

Section  354,  to   have  directed  that 

tdditional   evidence    with    the    find- 
VoL  XV. 


ing  of  the  Moonsif!  should  be  sent  up  to 
him  for  decision. 

With  this  modification,  we  uphold  the 
decision  of  the  Court  below,  and  dismiss  the 
special  appeal  with  costs. 


The  5th  April  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  A.  G. 
Macpherson,  Judges. 

Collector  as  Receiver— Procedure^ 
Jurisdiction. 

Bissessuree  Debia,  Petitioner, 

versus 

Sookram  Doss  Mohunt  and  others,  Opposite 

Party. 

Baboo  Kalee  Mohun  Doss  for  Petitioner. 

Mr,  R,  71  Allan  for  Opposite  Party. 

Where  property  is  seized  and  retained  by  a  Collector 
in  his  capacity  of  Receiver,  his  acts  cannot  be  disputed 
by  way  of  motion  to  discharge  or  get  rid  of  the  attach* 
ment. 

Jackson,  J, — It  appears  to  me  that  this 
rule  ought  to  be  discharged. 

In  the  long  pending  suit  relating  to  the 
Akhrah  of  Rajguttge  in  the  district  of  Burd- 
wan,  the  plaintiff  applied  to  this  Court  for 
an  order  under  the  92  nd  Section  of  the  Civil 
Procedure  Code,  and  upon  his  application 
the  Court  thought  fit  to  appoint  a  Receiver 
and  manager  of  the  property  of  the  Akhrah, 
and  the  Collector  of  Burdwan  was  accord- 
ingly appointed.  The  petitioner  before  us 
complains  that,  under  color  of  that  order 
and  appointment,  certain  property  which 
was  in  the  hands  of  the  petitioner,  some  of 
it  under  purchase  on  the  occasion  of  a  sale 
for  arrears  of  putnee  rent  and  some  of  it  by 
way  of  mortgage,  was  seized  by  the  Col- 
lector as  such  Receiver,  and  that,  upon  re- 
presentation made  to  the  Collector,  he  at 
first  released  the  property  in  question,  but 
afterwards,  on  receiving  from  this  Court  a 
letter  of  the  Deputy  Registrar,  accompanied 
by  a  schedule  of  the  property  belonging, 
or  alleged  to^  belong,  to  the  Akhtah,  the 
Collector  again  seized  the  property,  and  now 
retains  it  in  his  possession. 

54— a 
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I  do  not  express  any  opinion  at  present 
as  to  whether  the  schedule  forwarded  to  the 
Collector  along  with  the  letter  of  the  De- 
puty Registrar  ought  to  be  looked  upon  as 
part  of  the  order  of  the  Court,  specifically 
directing  the  Collector  to  attach  particular 
properties. 

The  Sections  of  the  Procedure  Code  re- 
lating to  attachment  before  judgment  con- 
tain, amongst  other  things,  provision  for   a 
claim  to  property  attached  before  judgment 
being  preferred  and  inquired   into   by    the 
Court  which  has  ordered  attachment;  and 
the  Sections  relating  to  injunctions  and  to 
the   sort  of  order  which  has  been  made  in 
this  suit  do  not  expressly  provide   for   the 
preferring  of  such  claims.     It   may  be  that  I 
it  was  the  intention  of  the  Legislature  that 
no  such  claims  should  be  preferred  by  rea- 
son of  the   different  nature  of  the  order  to 
be  made  under  the  provisions  of  Section  92 
and  Section  81  respectively.     I  do  not  wish 
to   decide   here  whether  a  claim  could  be 
preferred  in  respect  of  an  order  made  under 
Section   92   or  not.     It   is  sufBcient  to  say 
that  the  application  before   us  is  not  such  a 
claim. 

It   seems  to  me  that  the  Coflector,  hav- 
ing been  appointed  Receiver  of  the  property 
in  suit,  and  having  acc^ted  the  appointment 
and  proceeded  to  act  under  it,  acts  upon  his 
own  discretion  in   respect  of  the   property 
which  he  takes  under  his  care ;  and  that  the 
application  before  us,  being  by  way  of  mo- 
tion to  discharge  or  get  rid  of  the  attach- 
ment, is  not  the  proper  form  in  which  the 
acts  done  by  the  Collector  in  his  capacity  of 
Receiver  should  be  disputed.     That,  if  seems 
to  me,  ifi  sufficient  to  dispose  of  the  present 
application. 

I,  therefore,  think  that  the  rule  should  be 
discharged  with  costs,  Rupees  50. 

Macphersouy  J. — I  wish  simply  to  say 
that  I  do  not  consider  that  the  Receiver  has 
taken  possession  of  the  property,  which  is 
the  subject  of  this  application  under  any 
special  order  of  this  Court,  and  that  I  think 
that  thcftCourt  cannot,  on  such  application  as 
ihe  present,  dispose  of  the  questions  raised 
between  the  applicant  and  the  plaintiff. 


The  5th  April  1871. 

Present: 

The  Hon'ble  E.  Jackson  and  Onook( 
Chunder  Mookerjcc,  Judges. 

Consent  to  evidence  in  another  case— WB 

es— Costs. 


Case  No.  2338  of  1870. 

Special  Appeal  from  a  decision  passed 
Judge    of  Dacca,   dated   the    iSih 
iSyOj  affirming  a  decision  of  the  ' 
dinate  Judge  of  that  District^  di 
24th  August  j86g. 

Sreenath  Roy  and  others  (Plal#rtFsXj 
•  Appellants, 

z^ersus 

Goluck  Chunder  Sein  and  others  (D< 
.ants),  Respondents. 

Baboos  Chunder  Mad  hub  Ghose^ndA^ 
tosh  Dhur  for  Appellants. 

Baboos    Romesh     Chunder    Miller, 
Mohun    Doss,  and    Doorga  Mohun 
for  Respondents. 

Five  suits  havingf  been  brousjht  to  recover!^ 
of  accounts  from  defendants,  who  were  aHefwl 
partners  of  a  trading  concern  and  as  such  liable,  1 
witnesses  were  examined  in  four  of  the  cases  fl 
the  plaintiff  in  one  of  the  suits  was  not  a  partf, 
at  his  request,  the  evidence  taken  in  t****'*^'^ 
allowed  to  be  used  as  evidence  in  his  case,aQdl 
.witnesses  were  discharged.     Two  days  after' 
applied  to  have  the  witnesses  re-cxarained,  gr 
reason  for  his  application,  which  was  refused. 

Held  that  the  refusal  was  justified  in  the 
of  any  new  reason  for  the  re-exaroination. 

Where  a  party's  admissions  and  conduction 
supposition  of  his  liability  for  a  claim,  the  Court" 
him  his  costs,  although  the  suit  against  him  lOiW 
such  claim  was  dismissed. 

Mookerjee,  7".— This  is  a  suit  to 
Rupees   3,349  as  balance  ^f  accooiU| 
the  defendants,  who  are  seven  in  nar 
the  ground   that   the   defendants 
partners  of  an  aurut  or  trading 
and  as  such  are  liable  for  this  satn  K 
by  the  pljiintiffs  to  that  firm. 

One  of  the  defendants,  Goluck  CI 
Sein,  pleaded  that  he  was  not  a  memi 
the  firm  ;  that  he  never  took  any  mon^ 
the  plaintiffs,   nor    had  he  aalhorired 
person  to  borrow  money  from  th€  pw*'^ 
and  that,  therefore,  he  should  be  cjor' 
from  the  claim.     He  also  pleaded  t 
plaintiffs'  claim  was  barred  bf  the 
of  Limitation. 
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b  the  Courts   have  released   this  de- 
_  nt,  Goluck    Chunder   Sein,  from  any 
ilitj,  holding  that  he  was  not  a  partner 
defendants'  firm.     The  Lower  Courts 
held  that  a  portion   of  the   plaintiffs' 
is  barred   by    limitation.     They  have 
decreed   a   sum   of    501     rupees,    the 
for  which  was  not  barred  by  lapse  of 
;  bat  they    have    decreed    that    sum 
the  Paul  defendants  only. 

special   appeal   to   this  Court  is  on 
ring  points : — 

ri/.— Tdat  the  Courts  below  were  wrong 
examining  certain   witnesses  of   the 
ffsi^gr  whom  a  special  application  was 
to  the  Court. 

}ndly. — ^That  the  Courts  below  were 
in  exonerating  Goluck  Chunder  from 
lim. 

irdty.—lt  was  contended  that  the  Low- 

^llate  Court  has  misconstrued  the  evi- 

of  Ram  Kinkur,  who,  it  is  said,  has 

the  fact  that  Goluck  Chunder  was  a 

of  the  defendant's  aurut ;  and  lastly, 

there  are  other  evidence  in  the  case 
prove  the  said  fact,  but  that  the  Judge 
irlooked  them  altogether. 

tttgards  the  first  objection,  we  find  that 
^were  five  suits  instituted  against  the 
Its  in  the  Court  of  the  Subordinate 
The  suit  out  of  which  this  appeal 
*as  numbered  3 1 .     There  were  four 
suits  by  other  plaintiffs  against  these 
lints.    Certain  witnesses  were  examin- 
the  28lh  July  last  by  the  Subordinate 
ID  the  other  cases  in  which  the  appel- 
not  a  party.     It  also  appears  that,  at 
lest  of  this  plaintiff,  the  evidence  taken 
other  cases  of  these  witnesses  was 
to  be  use^  as  evidence  in  this  case, 
tn  the   witnesses    were   discharged. 
Mv>  after    this,    an   application   was 
%  the  appellant  before  us,  asking  the 
iiiute  Judge  to  re-examine  these  wit- 
in  the  case  instituted  by  him,  giving 
*oo  at  all  why  it  was  necessary  to  exa- 
|tbem  again,  specially  when  it  appears 
^as  quite   satisfied  with  the  order 
on  the  28th  July  that  the  evidence 
tn  the  other  cases  should  be  used  as 
in  his  case.  The  Subordinate  Judge, 
application  of  the  30th  July,  passed 
» tha  the  evidence  taken  in  the  other 
^onld  be  treated  as  evidence  in  the 
jl^'case,  and  that  all  the  five  cases  would 
f«W  together.    There  appears  to  be  no 


other  application  made  to  the  Subordinate 
Judge,  and  no  reason  shown  to  him  why  it 
was  necessary  that  they  should  be  examined 
again  in  this  case.     It  is  now  alleged  that 
it  was  necessary  to  examine  these  witnesses 
on  the  point  of  limitation,  which  point  was 
not  raised  in  the  other  cases.     But  it  appears 
that  there  is  nothing  to  show  that  that  was 
the  object  of  the  request.     On  the  28th  July, 
when   the    witnesses    were    examined,    the 
plaintiff  knew  the  facts  to  which  they  had 
deposed,   and   knowing    that    was    content 
with  the  order  then  passed — that  the  evidence 
of  those  witnesses  would  be  used  as  evidence 
in  his  case  ;  he  thus  allowed  the  Court  to 
dismiss  these  witnesses.     Surely  the  Subor- 
dinate Judge,  in  the  absence  of  any   new 
reason   assigned   for    their    re  examination, 
was  justified  in  refusing  to  call  them  again. 
It  appears  also  that,  after  the  order  of  the 
30th  July  was  passed,  the  plaintiff  seemed 
perfectly  satisfied  with  that  order  ;  and  he 
did  not  bring  the  fact  which  is  now  stated 
to  us  to  the  notice  of  the  Subordinate  Judge, 
that  he  wished  to  examine  them  on  a  point 
quite  separate  from  that  on  which  they  had 
been   examined   in   the   other ^cases.     The 
plaintiff,  having  thus  allowed  the  witnesses 
to  go  away   without  any   request   to   have 
them   examined  in  his  case,  should  not,  we 
think,  be  allowed,  without  any  new  reason, 
to  call  the  same  witnesses  again.     His  suit 
has  been  dismissed  by  both  the  Courts  on 
limitation  ;  and  it  is  now  stated  that  these 
witnesses,  if  examined,   would  have  proved 
that  the  claim  was  not  barred.     Nothing  of 
this  sort  was  urged  before  the  Court  below ; 
and   we   do    not   think   that    the   witnesses 
should  be  harassed  by  being  repeatedly  sum- 
moned before  the  Court,  when  the  plaintiff, 
after  perusing  their  testimony,  was  satisfied 
that   it  was   sufficient,  for  the  purposes  of 
his  case,  that  that  evidence  should  be  used 
as  evidence  in  his  cause. 

As  regards  the  point  of  limitation,  the 
Judge  finds  that  there  is  no  evidence  to 
prove  that  the  adjustment  of  accounts  took 
place  at  the  end  of  the  year  1272  ;  and  as 
the  claim  is  preferred  beyond  three  years,  we 
think  that  the  Judge  was  perfectly  right  in 
overruling  the  contention  that  the  claim  was 
not  barred. 

With  reference  to  the  point  as  to  whether 
the  Judge  has  misconstrued  the  evidence  of 
the  witness  Ram  Kinkur,  we  find,  on  a  peru- 
sal of  that  evidence,  that  there  is  no  ground 
for  such  a  contention.  Ram  Kinkur  does 
not  prove  that  Goluck  Chunder  was  actual- 
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\y  a  partner  in  the  firm.    A  great  portion  of 
the  testimony  of  this  witness  consists  of  his 
own  opinion,  which  is  no  evidence.     On  his 
being  asked  whether  Goluck  Chunder  was  a 
partner,  he  stated  in  his  deposition-in -chief 
that  he  heard  that  Goluck  Chunder  was  a 
partner.    This  is  no  legal  evidence  at  all.     It 
is  true  that  he  stated  afterwards  that  Goluck 
Chunder  consented  to  pay  the  liabilities  of 
that  firm,  but  in  cross-examination  the  wit- 
ness admitted  that  Goluck  Chunder  consent- 
ed to  pay  the  same  purely  out  of  "  good 
nature.''     Then  it  is  said  that  there  was  a 
certain  communication  by  Goluck  Chunder 
to  this  witness,  by  which  Goluck  Chunder 
agreed  to  pay  the  liabilities  of  the  firm  as  a 
partner.    The  Judge  very  rightly  observes 
that,  as  the  document  was  not  produced,  he 
could  not  rely  upon  the  memory  of  that  man 
as  to  the  real  contents  of  that  absent  docu- 
ment.    We  do  not  find  that,  according  to  the 
evidence  of  Ram  Kinkur,  any  such  clear  case 
has  been  made  out  for  the  plaintiff,  which 
can  entitle  him  to  a  decree  against  Goluck 
Chunder  Sein. 

In  this  case   it  is  admitted   that  Goluck 
Chunder's  name  did  not  appear  as  a  partner 
in  the  firm.     It  is  not  also  shown  that,  when 
the  plaintiff  advanced  the  sum  of  money  to 
the  aurut,  he  knew  that  Goluck   Chunder 
was  a  partner,  or  that  he  ever  believed  that 
he  was  so,  or  advanced  the  money  on  his 
credit.     The  utmost  that  the  evidence  of  the 
witnesses  whom  the  plsflntiff  produced  makes 
out  is  that  Goluck  Chunder  advanced  a  sum 
of  1,000  rupees  to  one  Doorga  Churn  Baner- 
jee,  a  friend  of  Goluck   Chunder,    whose 
name  appeared  as  a  partner  according  to  the 
plaintiff's  own  witnesses  only  in  1273,  after 
the  plaintiff  had  advanced  the  money  to  the 
firm.     It  is  said  that  Goluck  Chunder  was  a 
dormant   partner,  or  a   henamee  partner  in 
the  name  of  Doorga  Churn.     We  have  gone 
into  the  whole  of  the  evidence  adduced  by 
the  plaintiff  on  this  point,  and   we  are  of 
opinion  that  the  witness  does  not  make  out 
that  Goluck  Chunder  was  admitted  a  part- 
ner.    It  is  not  at  all  shown  by  that  evidence 
that  the   old    partners    ever    consented   to 
his    admission    as    a    partner  in  the  firm, 
and  assigned    a    share    of    the    profits    to 
him — none   of  those   circumstances    which 
would  constitute  Goluck  Chunder  a  partner 
are  made  out  by  the   evidence.     The   fact 
of  one%  witness  stating  that  maskabar  used 
to  be  sent  to   Goluck  Chunder  would  be 
no  sufficient  or  conclusive  evidence  of  the 
fact  of  his  being  a  partner.     It  is  admitted  by 
Goluck  Chunder  that  he  did  advance  a  sum 


of  money  to  Doorga  Chum,  and  if 
bar  had  been  sent  to  him,  it  might  hav«1 
sent  to  him  to  enable  him  to  see  how 
business  in  which  his  friend  Doorga 
was  concerned  was  going  on,  and  wh« 
money  advanced  to  the  said  Doorga 
was  safe  or  not.  It  does  not  appear  1 
that  that  circumstance  of  itself  is 
to  prove  that  Doorga  Chum  was  a  pj 

We  also  think  that  the  Judge  has 
tioned  Ram  Kinkur  only,  because 
the  evidence  of  that  man  was  gjit 
to  him  as  one  of  the  best  witnesses  of  I 
iff.      He  has  given  reasons  in  his  jo( 
why  the  testimony  of  that  witness 
satisfy  him  as  to  the  fact  of  Goluck 
being  a  partner  of  the  defendant's  firm, 
silence  as  to  the  other  witnesses,  1 
can  be  accounted  for  only  by  this 
he  does  not  consider  that  those 
make  out  plaintiff's  case,  when  the  pU 
best  witness.  Ram  Kinkur,  has  not 
him.    Indeed,  we  have  gone  over  d 
dence  ourselves,  and  we  are  of  opinit 
on  the   testimony   of   those  witnc! 
plaintiff  was  not  entitled  to  a  decree 
Goluck  Chunder  as  a  partner  of 
fendant's  firm. 

There  has  been  an  objection  ante 
tion  348  by  the  respondent,  Goluck 
to  the  effect  that  he  was  entitled  ta 
incurred  by  him  in  the  Courts  below, 
Goluck  Chunder,  has  beea  exonei 
the   claim  of  the  plaintiff.    Bttt  we 
that  the  Judge  was  right  in  refusing 
Although    Goluck    was    not    saus 
proved  to  be  a  partner,  still  his  adi 
that  he  had  advanced  a  sum  of  «< 
one  of  the  partners,  and  the  willingni 
nifested  by  him  to  pay  the  liabiliti« 
firm,    might  have  induced  the  p^^** 
bring  him  into  the  category  of  d«fr 
We  would  not  interfere  with  the  or*r^ 
Judge  refusing  to  give  him  costs. 


We  dismiss  the  appeal  with  costs. 


I.] 


Cml 


THE  WKKKLY   REPORTER. 


Rulings, 


351 


The  6th  April  1871. 

Present : 

Hon'ble  J.  P.  Norman,  Officiating 
\ief  Justice,  and  the  Hon'ble  G.  Loch, 
'  ige. 

TiU— Probate— Recorder— Procedure— 
Jurisdiction — High  Court. 

In  the  Matter  of 

Mee  Tsee,  Petitioner, 

Mr.  W,  A.  Montr iou  for  Petitioner. 

srsoQ  who  is  not  the  next  of  kin,  and  who  has 
in  the  estate  of  a  testator,  has  no  rig^ht  to 
the  grant  of  the  probate  or  dispute  the  validity 
will. 

mere  fact  of  errors  of  procedure  having  been 

tted  in  a  trial  before  a  Recorder  would  not  war- 

the  High  Court  in  saying  that,  in    pronouncing 

It  the  validity  of  a  Will  after  investigation,  he  had 

without  jurisdiction,  or  in  interfering  with    his 


ftrman,   C.  J, — The  petitioner  applied 
Recorder  of  Moulmein  for  probate  of 
|kst  will  and  testament  of  one  Nga  Boo, 
nnese  resident  of  Moulmein,  as  executrix 
will.    As  far  as  we  can  make  out, 
tpplication  appears  to  have  been  made 
2ist  December  1870.     From  the  pro- 
as brought  before  us  by  an  unverified 
BoQ  presented  on  behalf  of  the  petitioner, 
the  signatures  of  Messrs.  Rogers  and 
(7  as  her   attorneys,  it   would  appear 
the  original  application  describes  Mee 
as  petitioner  and  Mee  Yoo  as  respond- 
It  is  a  matter  of  fact,  which  also  ap- 
fiom  the  said  proceedings,  that  prior 
presentation  of  that  application,  Mee 
\  had  presented  a  petition  for  Letters  of 
iunistration' to  the  estate  of  Nga  Boo, 
OQ  being  sworn,  she  had  deposed  that 
vas  the  widow  of  the  late  Nga  Boo. 
petition  also,  if  correctly  abstracted  in 
proceedings  of  the  Recorder,  is  headed 
Mug  a  petition  by  Mee  Yoo  adversely  to 
Tsee  and  others,  who  are  described  as 
mdents. 

'bese  two  petitions  having  come  on  before 
Recorder,  it  appears  that  repeated  ap- 
were  made  to  him  for  adjournments, 
time  to  time,  in  order  that  the  parties 
come    to    an    amicable    settlement, 
aiaally  on  the  20th  March    1871,  after 
kg  the  evidence  adduced  on  the  part 


of  Mee  Tsee,  the  petitioner  now  before  us,  in 
support  of  the  will,  and  she  and  her  witness- 
es having  been  cross-examined  at  a  consider- 
able length  by  the  counsel  on  behalf  of  Mee 
Yoo,  the  alleged  widow  of  Nga  Boo,  the 
Recorder  pronounced  the  \vill  to  be  a  for- 
gery. 

VVe  have  been  asked  to  interfere  with  the 
decision  of  the  Recorder  upon  the  ground 
that  Mee  Yoo  gave  no  proof  that  she  was 
the  widow  of  Nga  Boo,  and  that,  con- 
sequently, she  was  not  entitled  to  be  heard 
in  opposition  to  the  will.  We  have  no  doubt 
of  the  soundness  of  the  proposition  on  which 
Mr.  Montriou's  contention  is  based)  namely, 
that  a  person  who  is  not  the  next  of  kin, 
and  who  has  no  interest  in  the  estate  of  a 
testator,  has  no  right  to  oppose  the  grant  of 
the  probate  or  dispute  the  validity  of  the 
will.  In  England  it  has  been  held  th^t  even 
a  creditor  cannot  controvert  the  validity  of 
a  will,  because  it  is  a  matter  of  indifference 
whether  he  should  receive  his  debt  from  the 
executor  or  from  an  administrator.  It  is  clear, 
however,  that  in  this  case  some  evidence  was 
given,  namely,  the  evidence  of  the  alleged 
widow  herself  to  prove  that  she  was  the 
widow  of,  or,  in  other  words,  had  been  mar- 
ried to,  the  deceased.  And  it  also  appears 
that  upon  the  trial  her  counsel  was  ready  to 
give  additional  proof  in  support  of  that  al- 
legation. We  are  not  prepared  to  say,  look- 
ing at  the  course  which  the  case  took,  and 
the  consent  of  the  ^parties  to  adjournments 
from  time  to  time  for  the  purpose  of  amicable 
settlement,  that  the  Recorder  was  in  any  way 
wrong  in  treating  the  alleged  widow  as  a 
person  having  a  right  to  contest  the  validity 
of  the  will. 

The  next  objection  made  is  that  the  Re- 
corder did  not  proceed  regularly  according 
to  the  provisions  of  the  Succession  Ad,  1.  ^., 
Ad  X.  of  1865,  by  directing  the  party  pro- 
pounding the  will  to  iile  a  plaint,'  and  did 
not  proceed  as  in  a  regular  suit  under  Ad 
VIII.  of  1859.  The  proceedings  of  the  Re- 
corder may  or  may  not  have  been  irregular 
in  this  respect.  But  the  case  is  not  before 
us  on  appeal,  and  we  cannot  deal  with  it.  as 
on  appeal.  The  mere  fact  that  there  may  be 
errors  of  procedure  of  a  serious  character  in 
the  trial  before  the  Recorder  would  not  jus- 
tify us  in  saying  that,  in  pronouncing  against 
the  validity  of  this  will  upon  the  investi- 
gation which  actually  took  place,  tRe  Record- 
er did  so  otherwise  than  in  the  exercise  of 
the  jurisdiction  which  was  vested  in  him. 
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That  being  so,  even  if  we  had  power  of 
superintendence  over  the  Recorder's  Court, 
it  appears  to  us  that  the  case  is  not  one  in 
which  we  should  be  warranted  in  interfering 
with  his  decision,  or  indeed  should  have  any 
power  of  interference.  If  the  petitioner  is 
dissatisfied  with  the  decision  of  the  Recorder, 
she  may  appeal  to  the  proper  tribunal. 

We  reject  the  application. 


The  6th  April  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Prosecution  under  Chapter  XI.,  Criminal  {Pro- 
cedure Code— Jurisdiction— Abetment. 

In  the  Matter  of 

Ishan  Chunder  Ghose,  Petitioner, 

Baboo  Tarucknath  Dutt  for  Petitioner. 

Where  an  offence  is  committed  ajfainst  a  Court  of 
first  instance,  the  Appellate  Court  to  which  it  is  subordi- 
nate is  competent  to  sanction  a  prosecution  underChapter 
XI.  of  the  Code  of  Criminal  Procedure. 

Sanction  to  such  a  prosecution  may  be  given,  even  if 
the  offence  is  abetment. 

Glover,  J^ — The  petitioner  complains  of 
the  Judge's  order  allowing  a  prosecution 
ander  Chapter  XI.  of  the  Code  of  Criminal 
Procedure  to  be  institute  against  him. 

The  only  ground  of  law  taken  in  his  peti- 
tion is  that,  as  the  inquiry  regarding  the 
alleged  "interpolations"  was  conducted  un- 
der orders  of  the  High  Court,  that  Court 
alone  had  power  to  sanction  a  prosecution. 
There  is  no  ground  for  this  contention.  The 
offence,  if  offence  it  be  proved  to  be,  was 
committed  against  the  Court  of  the  Judge 
in  which  the  appeal  was  being  heard,  just  as 
much  as  against  the  Judge  of  the  Court  of 
first  instance ;  but  in  any  case  the  Moonsiff 's 
Court  was  directly  subordinate  to  the  Judge's, 
and  the  Judge  could,  therefore,  give  the  ne- 
cessary sanction,  even  if  the  offence  had  not 
been  actually  committed  against  his  Court. 

Another  objection,  which,  however,  is  not 
to  be  found  in  the  petition,  is  that,  as  the 
only  offence  of  which  Ishan  Chunder  Ghose 
could  be  convicted  would  be  abetment  of  an 
offence  relating  to  documents,  and  as  the 
abetment  Section  is  not  included  amongst 
those  in  connection  with  which  sanction  to 


a  prosecution  under  Sections  169  sod 
Code  of  Criminal  Procedure,  can  begii 
Judge  had  no  jurisdiction  to  give  sach 
tion. 

The  point  was  discussed  in  the  case 
Queen  versus  Mohesh  Chunder  Chj 
6.  Weekly  Reporter,  p.  20,  and  it 
decided  that,  when  a  prisoner  is  sent 
a  Civil  Court  before  a  Magistrate  on  a< 
of  forgery,  it  is  perfectly  competent 
Magistrate  to  send  him  for  trial  on  a 
either  of  forgery,  or  of  using  the  d( 
knowing  it  to  be  forged,  or  of  "  al 
forgery. 

There  seems  to  have  been  t^\ 
jurisdiction  on  the  part  of  the  Judges | 
this  Court  will  not  interfere  with  a 
given  under  Sections   169  and  170, 
Criminal  Procedure,  unless  it  is  clearly  j 
that  the  sanctioning  officer  acted  alt 
without  jurisdiction.  (Ram  Persbad  Ha 
5  Weekly  Reporter,  p.  24-) 

The  application  is  rejected. 


The  6th  April  1871. 

Present  : 

The  Hon'ble  H.  V.  Baylcy  and  Dwai 

Mitter,  Judges. 

Partnership— Balances—Decree,   'j 

Case  No.  215  of  1870. 

Regular  Appeal  from  a  decision  /i 
the    Subordinate    Judge    of  Ihnagi 
dated  the  8th  September  i8yo. 

Mun  Mohinee  Dossee  and  others 
(Defendants),  Appellants^ 

versus 

Ichamoyee  Dossee  (Plaintiff),  Resfoi 

Mr,    Cowie   and   Baboos    Mohendro 
Shome    and    Rajendro    Nath    Bou 
Appellants. 

Baboos  Sreenath  Doss  and  Bhugohuilf 
Churn  Ghose  for  Respondent 

In  a  suit  of  the  nature  of  one  for  dissolitioB«fl 
nership,  it  is  incorrect  to  make  an  absolate 
a  specific  sum  of  outstandings  balances,  withoitfaaj 
to  gruide  the  Court  in  fixing  that  amount.    fw« 
ou^ht  to  be,  decreed  mthout  satisfaftotj  P"*" 
having^  been  reah'zed  and  misappropriated. 

Bay  ley,  J.^-We  think  that  the  decreerfj 
Lower  Court,  as  it  stands,  must  heme 
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s  items  4,  5,  and  6 ;  viz.,  4,  Goods 
k-in-trade;  5,  Oatstanding  Balances ; 
I,  Amount  in  Cash.  This  is,  in  fact,  the  ^ 
point  urged  in  appeal,  all  other  points 
given  up  by  Mr.  Cowie.  It  is  said  that 
tn  fact,  a  suit  of  the  nature  of  a  suit 
lution  of  partnership ;  and  there- 
the  decree  should  have  been  made 
sfler  the  adjustment  of  the  accounts,  or 
to  the  taking  of  an  account. 

i^gvd  to  item  No.  4,  it  is  urged  that 
is  a  finding  by  the  Lower  Court  that 
22,7 1 2>8  annas  was  on  account  of 
and  that  it  was  not  in  the  power  of 
Indffs  to  obtain  accounts  as  they  had 
disjiQj^essed  from  the  place  of  business ; 
stiu  think  that  the  decree  should  be 
to  taking  an  account,  the  finding  of 
er  Court,  however,  being  otherwise 
bed. 

finding  of  the  Lower  Court  as  to  the 
amount  should  also  stand ;  but  before 
:ree  issues,  it  must  be  subject  to  any, 
that  may  be  shown  after  adjustment 
:ounts  as  far  as  the  accounts  can  be 
available. 

to  the  item  5,  we  think  the  decree  is 
An  absolute  decree  for  a  specific 
of  outstanding  balances  without  any- 
to  guide  the  Court  in  iixing  that 
is  incorrect.  It  must  be  shown 
hx  the  outstanding  balances  are  real- 
and  no  amount  ought  to  be  decreed 
St  the  defendants  until  its  realization 
misappropriation  by  them  is  satisfac- 
proved. 

reverse  the  decree  of  the  Lower  Court, 
remand  the  case  to  the  Court  for  the 
of  ps^ssing  a  new  decree  on  the 
Sple  above  stated.  The  appellants  must 
costs  of  this  appeal.  The  costs  after 
Lnd  will  follow  the  result. 


The  6th  April  1871. 
Present : 

Hou'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

M<»rtg;ag«es— Right  of  Redemption. 

Case  No.  1384  of  1870. 

w  Appeal  from   a   decision  passed  by 

Subordinate  Judge  0/  Sarun,  dated 

^S^d  March   iS6g,  affirming  a  deci- 

'  ^f  ihe  Sudder  Ameen   of  that  Dis- 

» dated  the  2^th  February  1S6S. 


Shaikh  Muzhur  Hossein  (one  of  the 
Defendants),  Appellant, 

versus 

Hur  Pershad  Roy  and  others  (PlaintiflPs), ' 

Respondents. 

Mr,  /?.  E.  Twidale  and  Moonshee  Mahomed 
Yusuf  for  Appellant. 

No  one  for  Respondents. 

A  mortgagor's  right  to  redeem  what  he  has  mortgaged 
is  indefeasible,  and  cannot  be  interfered  with  by  un- 
authorized acts  of  the  mortgagees,  e.  g.^  a  butwarra 
entered  into  by  the  latter. 

Glover y  J. — On  the  first  hearing  of  this 
case  on  special  appeal,  a  postponement  was, 
at  the  request  of  both  parties,  made  for  the 
purpose  of  endeavoring  to  arrange  'matters 
by  compromise.  No  such  arrangement  has 
been  come  to,  and  we,  therefore,  proceed  to 
dispose  of  the  appeal.  The  special  respond- 
ent, we  may  observe,  is  not  represented  by 
pleader — Mr.  Allan,  who  appeared  for  him  on 
the  former  occasion,  having  declined  to  act 
on  this. 

The  facts  are  somewhat  complicated. 

Kabul  Mahomed,  on  his  death,  left  behind 
him  two  sons,  Kadir  Buksh  and  Imam  Buksh, 
and  one  grandson,  Asudoollah. 

His  property  consisted  of  three  mouzahs, 
Bhugwanpore,  Dherajpore,  and  Bhulwarah. 

By  an  arrangemeiit,  with  which  we  have 
nothing  to  do  in  this  case,  the  shares  of 
the  heirs  were  fixed  at  11  annas  I2|-  gun- 
dahs  for  Kadir  Buksh  and  Imam  Buksh, 
and  4  annas  7^  gundahs  for  Asudoollah,  in 
each  and  all  of  the  three  above-named  mou- 
zahs. The  property  was  all  of  it  mort- 
gaged— the  4  annas  'j\  gundahs  share  to  th^ 
ancestor  of  the  plaintiffs,  and  \  i  annas  1  %i 
gundahs  to  Ram  Churn  Bhuggut  ^nd  others, 
defendants  in  this  suit. 

The  mortgagees  of  Asudoollah's  share, 
who  seem  to  have  foreclosed,  and  the  mort- 
gagees of  the  shares  of  Kadir  Buksh  and 
Imam  Buksh,  joined  together  in  a  butwarra- 
suit  under  Regulation  XIX.  of  1841 — the 
result  of  which  was  that,  in  lieu  of  the  4 
annas  7!  gundahs  share  of  all  three  mouzahs, 
the  mortgagees  of  Asudoollah  got  possession 
of  two  of  them,  viz.,  Bhugwanpore  and  Dhe- 
rajpore in  their  entirely  ;  and  the  mprtgagees 
of  Kadir  Buksh  and  Imam  Buksh,  in  lieu  of 
their  11  annas  12-4  gundahs  share  in  the 
three    mouzahs,    got    entire    possession   of 
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Mouzah    Bhulwarah.     This    took    place    in 
April  1849. 

Some  years  after,  in  1863  apparently,  the 
representatives  of  Kadir  Buksh  and  imam 
Buksh  sued  to  redeem,  making  the  holders 
of  what  had  been  Asudoollah's  share  de- 
fendants, and  got  a  decree  declaring  their 
right  to  redeem  and  to  take  possession  of 
their  share,  viz.,  11  annas  12^  gundahs,  in 
each  of  the  three  mouzahs.  They  took 
possession  accordingly. 

The  plaintiffs,  by  this  decree,  lost  the  be- 
nefit of  the  butwarra-arrangement,  which 
gave  them  the  entire  mouzahs  of  Bhugwan- 
pore  and  Dherajpore,  and  brought  a  suit  to 
have  the  butwarra  cancelled,  and  to  have 
their  4  annas  ji  share  in  all  three  mouzahs. 
In  this  they  failed,  on  the  gfound  that  the 
partition  made  by  the  Collector  could  not  be 
set  aside.  The  High  Court,  before  which 
the  case  came  on  appeal,  appears  to  have 
declared  (6  Weekly  Reporter,  p.  314)  that 
the  partition  by  the  Collector  could  not  be  set 
aside  in  a  suit  in  its  then  form  ;  and  that  the 
mortgagor-decree- holders  ought  not  to  have 
taken  possession  of  their  shares  in  each  of 
the  three  mouzahs,  but  should  have  content- 
ed themselves  with  the  equivalent  given  to 
their  mortgagees  by  the  butwaira,  viz,,  the 
entire  mouzah  of  Bhulwarah,  of  which  they 
were  in  possession ;  and  that  the  plaintiff's 
remedy  was  to  bring  a  suit  to  recover  pos- 
session of  those  portions  of  Mpuzahs  Bhug- 
wanpore  and  Dherajpore  from  which  the 
representatives  of  Kadir  Buksh  and  Imam 
Buksh  had  ousted  them.  The  plaintiffs  took 
the  advice  thus  said  to  have  been  given  to 
them,  and  the  result  is  the  present  suit. 

Both  Lower  Courts  have  decreed  the  plaint- 
iff's claim,  holding  that,  by  the  terms  of 
the  butwarra,  the  representatives  of  Kadir 
Buksh  and  Imam  Buksh  had  no  right  to  a 
share  in  all  three  mouzahs,  but  only  to  mou- 
zah Bhulwarah. 

The  defendant  who  brings  his  special 
appeal  is  a  10  pie  13  d.  sharer  in  the  estate 
left  by  Kadir  and  Imam. 

It  appears  to  us  that  he  ought  to  succeed. 
In  the  first  place,  we  do  not  understand  how 
a  butwarra  entered  into  between  the  mort- 
gagees of  the  estate  could  bind  the  mort- 
gagors, or  change  the  nature  of  the  security 
given  bx  them.  Kadir  Buksh  and  Imam 
Buksh  mortgaged  an  11  annas  iti  gundahs 
share  in  three  mouzahs,  and  their  heirs  had, 
it  seems  to  as,  a  perfect  right  to  redeem  that 


share,  notwithstanding  the  arrangeffient^ 
to  by  the  mortgagees.    It  is  not 
the  mortgagors  were  parties  to  the  hi 
suit.     The  only  thing  stated  against 
that  they  took  no  steps  to  get  it  set 
but  clearly  they  were  not  bound  to 
such  steps  or  to  move  in  the  matter 
way.     So  long  as  they  were  unable  to 
the  mortgage,  it  mattered  nothing 
what  arrangements  their  mortgagee! 
choose  to  make.     Their  right  to  red< 
they  had  mortgaged  was  indefeasibi 
could  not  be  interfered  with  by  unai 
acts  of  their  mortgagees.     It  seems 
that  the    heirs  of  Kadir  Buksh  and 
Buksh  were  perfectly  right  in  bringjofl 
suit  to  redeem  as  they  did,  and^m' 
justified  in  taking  possession  of  thdr^ 
per  shares. 

We  observe,  moreover,  that  the 
of  the  Civil  Court  of  the  17th  August 
which  declared  the  defendant's  right 
deem  an  11  annas  lai  gundahs 
each  of  the  three  mouzahs,  has  ne?er 
reversed,  and  is  now  final;  so  that 
case  could  the  plaintiff,  as  it  appears 
succeed  in  his  present  suit. 

The  special  appeal  is   allowed 
judgment  of  the   Court  below 
respect  of  the  interest,  m.,  lopie  11  &»j 
by  the  special  appellant  in  the  estate 
ing  of  all  three  mouzahs,  with  all  costs. 


The  6th  April  1871. 
Present : 

The  Hon'ble  J.  P.  Norman,  Ofiaaling^ 
Justice,  and  the  Hon'ble  G.  Loch,  " 

Agreement  to  execute  conrejanoe— 1 

tion — Evidence. 

Case  No.  1768  of  187a 


datd\ 


Special  Appeal  from  a   decision 
the    Judge    of  Backergunge, 
23rd  May  i8yo,  reversing  a 
the  Moonsiff  of  that  District,  AM( 
31st  March  rSjo, 

Asgur  Ali  Shikdar  (Defendant),  AffM 

versus 

Mothoora  Nath  Ghose  (Plaintiff). 
Respimdeni. 

b 
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of 


LuUel  Ckunder  Sein  and  Gopee- 
nalh  Mookerjee  for  Appellant. 

7j  Kalee  Mohun  Doss  and  Kashee 
Kanl  Sein  for  Respondent. 

a  party  borrowing-  money  gave  the  lender  an 
ing  £d  execute  a  conveyance  of  certain  land- 

tliatthe  instrument  was,  in  substance,  aa  agree* 
njifistration  of  which  was  optional,  and  which 
given  in  evidence  in  a  suit  for  specific  per< 
« the  agreement  to  execute  the  conveyance 
it  stipulates. 

w,  C.  y, — This  was  a  suit  brought 
I  plaintiff  Mothoora  Nath  Ghose  against 
icndant  to  compel  him  to  execute  a 
'Ihk  of  certain  landed  property  in 
ice  with  the  terms  of  an  ekrar  or 
lent,  dated  the  25ih  of  Magh  1274,  or 
ih  of  February  1866.  which  was  in  the 
'  following : — 

To  Mothoora  Nath,  Ghose. 

,  Asgur   Shikdar,    son   of    Asbab   All 

4ar,   inhabitant    of  Ramchunderpore, 

mnah    Nulchitee,    do    hereby   execute 

ekrar  puitro   (deed  of  agreement)  to 

following  effect :  I.  having  been  arrest- 

under  a  writ  of  arrest  In  the  execution- 

of  Mahomed  Omer,  am  now  in  custo- 

thc  peon.  As  I  have  no  means  to 
the  amount  of  the  said  decree,  I  have 

from  you  a  sum  of  Rupees  100  on 
condition  that,  in  lieu  of  the  said  sum, 
y  selling  to  you  the  4-annas  share  of  5 
^8  of  the  property  of  Asad  Ali  Sirdir 
'b  I  purchased  from  the  auction-pur- 
Zinnut  Ali   Khondkar  on  the  4ih 

1271  (being  the  property  mentioned 

said  deed  of  sale),  will,  within  three 
from  this  date,  execute  a  deed  of  sale 
~i'    The  original  deed  of  sale  which 

I  have  now  given  to  you.     I  will  give 

the  other  document  along  with  the 

ja-    If  I  fail   to  execute  the  kobala 

jn  the  time  fixed,  then  you  will  be  at 

*"'  to  have  the   kobala  executed   by 

ling  a  suit  in  the  Court,  and  to  real- 
wy  damage  that  may  be  sustained  by 

defendant  denied  the  ekrar ;  but 
Mntiff  proved  that  the  defendant,  who 
■  at  a  place  called  Ramchunderpore, 
arrested  in  Burrisaul  for  a  sum  of 
•  100,  obtained  from  the  plaintiff  that 
Jjjch  was  borrowed  by  the  plaintiff  at 
war's  shop  in  the  town,  and  executed  in 
^or  the  document  above  set  forth. 
*»ng  this  evidence  as  true,  the  Judge 
Vol.  XV. 


made  a  decree  direciing^  the  defehdant  to 
execute  a  conveyance  to  the  plaintiff. 

It  has  been  urged  before  us  that,  under 
Section  49  of  Act  XX.  of  1866,  the  docu- 
ment cannot  be  received  in  evidence,  first,  be- 
cause it  is  an  instrument  which  purports  or 
operates  to  create  a  title  in  a  tenure  or  land 
of  the  value  of  100  rupees ;  and  secondly, 
because  it  acknowledges  the  receipt  of  100 
rupees  on  account  of  the  creation  of  an 
interest  in  land. 

Many  cases  have  been  cited ;  but  the 
nearest  to  the  present  is  one  decided  by 
Mr.  Justice  Kemp  and  Mr.  Justice  Phear  on 
the  30th  March  1868,  Lilamber  Singh,  de- 
fendant, appellant,  versus  Futteh  Chand 
Sahoo,  respondent. 

We  think,  however,  that  in  the  present 
case  the  document  is,  in  substance,  a  mere 
contract  to  convey  the  property,  and  that  it 
does  not  purport  to  create,  and  was  not  in- 
tended to  create  an  interest  in  the  land.  It 
is  not  immaterial  to  consider  that  it  does  not 
contain  any  such  specification  of  the  proper- 
ly to  be  sold  as,  with  reference  to  the  pro- 
visions of  Section  21,  would  have  enabled 
the  parties  to  register  it,  had  they  been 
desirous  of  doing  so.  Had  they  presented 
it  for  registration,  the  Registrar  would  doubts 
less  not  have  accepted  it.  In  the  hurry  of 
such  a  transaction  as  the  raising  of  money 
to  prevent  a  man  from  being  sent  to  jail  in 
pursuance  of  a  warrant  of  arrest,  one  would 
expect  that  there  wo&ld  be  no  time  for  the 
preparation  of  a  formal  document,  and  the 
parlies  would,  therefore,  naturally  stipulate 
that  this  agreement  should  be  carried  out 
afterwards  by  a  document  drawn  up  in  pro- 
per  legal  form. 

The  late  Chief  Justice,  Sir  Barnes  Pea- 
cock, points  out  that  in  this  Registration 
Act  the  distinction  between  agreement  and 
conveyance  is  clearly  preserved,  1 1  Weekly 
Reporter,  p.  520,  that  the  registration  ol 
agreements  is  optional.  Agreement  for  leases 
are  provided  for  by  Clause  4  of  Section  17 
as  explained  in  the  interiJretation-clause  of 
the  Act.  But  there  is  nothing  which  shows 
that  Clause  2  is  intended  to  include  agree- 
ments for  the  sale  of  property  or  for  the 
creation  of  interests  in  property. 

Baboo  Kalee  Mohun  Doss  contended,  and 
we  think  with  good  reason,  that  Clause  3  of 
Section  17  is  intended  to  include  ^nly  re- 
ceipts for  money  for  the  creation  of  rights 
and  receipts  for  money  paid  on  account  of 
contract  to  create  interest  in  land. 
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We  think  that  the  instrument  here  was  in 
substance  simpi)  an  agreement,  the  registra- 
tion of  which  was  optional,  and  that  such 
agreement  may  be  given  in  evidence  in  a 
suit  for  the  specific  performance  of  ihe 
agreement  to  execute  the  conveyance  for 
which  it  stipulates. 

We,  therefore,  dismiss  the  appeal  with 
costs. 


•The  13th  April  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Execution — Bona  fides. 

In  the  Matter  of 

Kaleedass  Ghose,  Peiiiioner, 

•  Baboo  Tarucknath  Dutt  for  Petitioner. 

Paying  tuUubana  and  takings  out  process  evince  a  suffi- 
cient bon^-fide  intention  of  obtaining  the  fruits  of  a 
decree. 

Kemp,  J, — We  think  this  application  must 
be  rejected.  The  petitioner  is  the  judg- 
ment'debtor.  Execution  was  taken  out  by 
the  judgment-creditor  within  three  years 
from  -the  date  of  the  decree.  The  judg- 
ment-creditor deposited  tullubana,  and  caus- 
ed the  service  of  a  jiolice  on  the  judg- 
ment-debtor. The  case  was  then  struck  off. 
The  first  Court  found  that  the  proceedings 
taken  by  the  judgment-creditors  were  merely 
colorable  proceedings  to  keep  the  decree 
alive,  and  that  they  were  not  bond-fide  pro- 
ceedings taken  with  the  intention  of  enforc- 
ing the  decree.  The  Judge  came  to  the 
contrary  opinion.  He  finds  that  the  judg- 
ment-creditors admittedly  filed  the  petition 
to  execute  within  the  time  allowed  by  law, 
although  at  the  eleventh  hour;  that  the  judg- 
ment-debtor was  bound  to  pay  when  the 
decree  was  passed  ;  and  that,  looking  to  the 
conduct  of  the  parties  and  the  facts  stated 
by  them,  the  proceedings  were  bond  fide,  and 
not  merely  colorable. 

In  special  appeal  it  is  contended  that  the 
Judge  has  not  viewed  the  case  in  the  light 
in  which  several  decisions  of  this  Court, 
which  are  referred  to,  required  him  to  view 
it  in.  One  of  the  decisions  alluded  to  is  to 
be  found  in  Volume  XIII.,  Weekly  Reporter, 
page  41.  In  that  case  the  Judge  in  the 
Lower  Court  observed  that  the  presumption 


was  that  the  proceedings  were  bondjidt 
mala  fides    was   proved ;   and    the 
Judges  remanded  the  case  for  the  Ji 
come  to  a  more  distinct  finding,  and 
whether  the  proceedings  were  taken 
intention  of  enforcing  the  decree  or 
colorable  for  the  purpose  of  keeping  it. 
Mr.  Justice  Markby  observes  that,  f< 
ceedings  to  be  bond  fide,  they  must  be 
for  the  purpose  of  obtaining  the  fruits 
decree.     In  this  case  the  Judge  has  fi 
a  fact  that  these  proceedings  were  bom 
and  it  seems  to  us  that  the  decree-holi 
paying  tullubana,  and    taking    out 
evinced    sufficient     bond-fide     intei 
obtaining  the  fruits  of  the  decree, 
by  Mr.  Justice  Markby. 

We,  therefore,  reject  the  applicatioo. 


The  13th  April  1871. 

Present : 

The  Hon'ble  W.  Ainslie  and  G.  C.  Pi 

Judges, 

Privy  Coaadl— Costs. 

Case  No.  6  of  1871. 

Miscellaneous  Appeal  from  an  order 
by  the  Judge  of  Patna,  dated  ike 
December    i8y<x,,  affirming  an    on 
Ike  Subordinate  Judge  of  that 
dated  the  loth  September  iSjO, 

Mussamut  Oomatool  Fatima  and 
(Judgment-debtors),  Appellants, 

versus 

Azhur  Ali  (Decree- holder),  Respoi 

Moonshee  Mahomed  Fusu/ioi  Appel 

Mr,  R,  E,  Tzvidale  and  ^aboo  Ck\ 
Madhub  Ghose  for  Respondent* 


Where  the  Privy  Council  reversed  th- 

Courts  in  India  with  costs  in  each,  and  di 
suit  with  costs  specifying-  a  sum   as  the 
appeal  to  itself : 

Held    that  such  sum  did  not  indude  the 
translation,  &c.,  incurred  in  the  High  Court. 

Ainslie,  J. — In  this  case  the  d< 
the   Privy  Council  reverses  the  deci 
the  three  Courts  in  India  with  costs  in 
Court ;  it  also  dismisses  the  suit  wiih 
and  specifies  the  sum  of  £^\)cy\o\o 
as   the  costs  of  the   appeal    to  the 
Council.     The  question  is  whether 
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'490-10-10  includes  the  costs  of  trans- 
Ac,  incurred  in  this  Court.     We  do 


Mitter,  J. — Wis  are  of  opinion  that  the 

decision  of  the  Moonsiff  who  tried  this  case 

certain    any    doubt    that    the    costs  '  in  the  first  instance  is  correct,  and  therefore 

in  England   were  only  the    costs  ;  ought  to  be  affirmed.     We  think  it  has  been 


red  before  the  Priw  Council,  and  that 
do  not  include  the  costs  of  translation, 
incurred   in   this  country.     The  terms 

decree  are  ample  to  cover  all  costs 
in  any  stage  of  the  suit,  and  the 

below  rightly  overruled  the  appel- 
objection. 

!re  has  been   a    cross-appeal    on   the 

of  the    respondent    for     interest    on 

[jbot  we  are  of  opinion  that,  as  no  inter- 


abundantly  proved  by  the  oral  and  docu- 
mentary evidence  on  the  record  of  this  case, 
and  indeed  we  may  say  that  the  point  has 
not  been  seriously  contested  before  us  by 
ihe  pleader  for  the  appellant,  that  the  pro- 
perly in  dispute  was  purchased  in  the  name 
of  Bissessuree  Dassec  at  a  time  when  the 
said  Bissessuree  and  her  son  (who  was  then 
a  minor)  were  living  together  with  the 
plaintiff  Kristo  Komul  and  his  sister-in- 
^8  been  provWed  To7"  in  The'Vecree ''of  \  law,  Janokee  Dassee,  as  members  of  a  joint 
Priff  Council,  it  cannot  be  allowed  !  ""divided  Hindoo  family  which  was  m  pos- 
'  f  tnft  Court  i  ^^ss^^"  ^^  a  considerable  amount  of  real  and 

,.'..,.,  I  personal  property  far  exceeding  in  value  the 

appeal  is  dismissed  with  costs,  one  |  gum  of  Rs.  2,000,  with  which  the  property 
mohar  being  allowed  as  pleader  s  fees.  .  j^  question  is  admitted  to  have  been  pur- 

I  chased.     These  circumstances  are,   in   our 

I  opinion,  sufficient  to  raise  the  presumption 

I  that  the  said  property  was  purchased  with 

the  common  funds  of  the  joint  family,  and 

I  for  the  benefit  of  all  its  members.     It  has 

I  been  argued  that  the  presumption  of  joint 

acquisition  arising  from  the  circumstance  of 

a  Hindoo  family  being  joint  and  undivided 

is  not  applicable  to  this  case,  inasmuch  as 

Bissessuree,  the  party  in  whose  name  the 

u.  .      ,     ..      ^       .  .        .  .     1  disputed   property   was    purchased,    was    a 

1?S1.SJ""S?"*^*   member-Joint  |  ^^^^y^^^  ^nd  as  such  had  no  proprietary  right 


cross-appeal  is  also  dismissed. 
\  /. — I  concur. 


^9Ul 


The  I3lh  April  1871. 

Present : 

Hon'ble  H,  V.  Bayley  and  Dwarka- 
nath  Mitter,  Judges. 


acqaisition— Presumption. 

Case  No.  id  of  1871. 

^hr  Appeal  from  a  decision  passed  by 
Moonuff  of  Nat  tore,  dated  the  joth 
^Umbtr  i86g, 

Cbunder  Nath  Moitro  (Defendant), 
Appellant, 

versus 

Komul  Singh  (Plaintiff),  Respondent. 

M  Romesh  Chunder  Mitter,  Kalee 
Uhun  Doss,  and  Doorga  Mohun  Doss 
^  Appellant. 

'X  Bhowanee  Churn  Butt  and  Bhyrub 
Chunder  Banerjee  for  Respondent. 

*[***,  and  mothers  of  the  members  of  a  joint 
**J^Hiiidoo  family  so  long  as  they  continue  to 
W  the  family  and  are  supported  out  of  its  income 

L'*  "^uch  members  of  that  family  as  their 
kitds  and  sons ;  and  where  property  is  purchased 
'L?*"*?  ^^  °'**  *"ch  female  member  duringr  the 

■Cf  minor  son,  the  presumption  of  joint  acquisi- 

^f^  "»  such  cases  cannot  be  rebutted  by  the 

^y  that  her  name  was  used  in  making  the 

w  entered  io  the  Collector's  books  as  the  pur- 


in  the  family-estate  while  her  son  was  alive, 
who  was  the  heir-at-law  of  her  deceased 
husband. 

We  are  of  opinion  that  this  contention  is 
not  sound.  That  Bissessuree  was  one  of 
the  members  of  the  joint  undivided  family 
is  beyond  all  question ;  and  although  her 
,  interest  in  the  family-estate  was  not  of  a 
proprietary  character,  there  can  be  no  doubt 
whatever  thit  she  was  entitled  to  be,  and 
was  in  point  of  fact,  maintained  at  the  time 
in  question  out  of  the  proceeds  of  that 
estate.  The  wives  and  molhers  of  the  mem- 
bers of  a  joint  undivided  Hindoo  family,  so 
long  as  they  continue  to  live  in  the  family, 
and  are  supported  out  of  its  income,  are  just 
as  much  members  of  that  family  as  their 
husbands  and  sons;  and  as  unity  of  posses- 
sion is  one  of  the  essential  characteristics  of 
a  joint  undivided  Hindoo  family,  no  differ- 
ence in  the  nature  of  the  interests  possessed 
by  the  different  members  thereof  can  affect 
the  presumption  with  which  we  have  to  deal 
in  this  case.  So  far  as  the  ordinary  and 
usual  course  of  things  is  concerned, nhe  prac- 
tice of  making  henamee  purchases  in  the 
names  of  female  members  of  joint  undivided 
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Hindoo  families  is  just  as  much  rife  in  this 
country  as  that  of  making  such  purchases 
in  the  names  of  male  members ;  and  if  we 
compare  the  relative  positions  of  these  two 
classes  of  members  and  the  means  and  faci- 
lities respectively  enjoyed  by  them  for  ac- 
quiring properties  on  their  own  account,  we 
cannot  help  thinking  that  the  presumption 
against  such  acquisition  is  no  less  strong  in 
the  former  case  than  in  the  latter. 

Much  stress  has  been  laid  by  the  pleader  for 
the  appellant  on  the  remarks  made  by  their 
Lordshios  of  Her  Majesty's  Judicial  Com- 
mittee ot  the  Privy  Council  in  the  case  re- 
ported in  10  Moore's  Indian  Appeal  cases, 
page  529.     But  the   circumstances  of   that 
case  are  altogether  different  from  those  of 
the  present.     That  case  arose  in  a  district 
governed    by   the    Miiakshara   Law  of   In- 
heritance,   and    the    question    which    their 
Lordships  had   to    determine  was   whether 
Thakooranee  Dassee,  one  of  the  parties  con- 
cerned in  that  case,  was  holding  separate 
possession  of  a  particular   property,  which 
was  claimed  by  some  of  her  husband's  rela- 
tives as  part  of  the  joint  undivided  property 
of   a  joint  undivided   family   consisting   of 
themselves  and  the  husband  of  the  said  Thji- 
kooranee  Dassee.    Indeed,  in  a  case  of  this 
description,  the  fact  of  the  name  of  a  child- 
less widow  like  Thakooranee  Dassee  being 
recorded    in    the    Collectorate  books   after 
the  death  of   her   husband   would  afford  a 
strong  presumption  of,  exclusive  ownership 
on  her  part;  for,  according  to  the   Mitak- 
shara  Law  of  Inheritance,  a  widow  has  no 
right  to  succeed  to  the  estate  of  her  deceas- 
ed husband,  in  preference  to  the  co-parcen- 
ers of  that  husband,  who  were  living  with 
him  as  members  of  a  joint  undivided  Hindoo 
family  at  the  time  of  his  death.     She  is  only 
entitled    to    maintenance.     In    the    present 
case,  however,  we  have  to  deal  with  an  un- 
divided case  of  joint  undivided  Hindoo  fami- 
ly, and  a  purchase  made  in  the  name  of  one 
of  the   members  of  that  family  at   a   time 
when  there  was  abundant  common  property 
to   enable   the   joint   family   to    make    that 
purchase.     Indeed,  the  very  first  words  used 
by  their  Lordships  in  the  passage  read  to  us 


"  nary  case  might  be  a  circumstance  of 
"  moment,  because  it   has  been  ruled, 
"is  consistent   with  reason,  that  one 
"ber  of   a  joint  Hindoo   family    m 
"  so    recorded    on    behalf    of  the 
These    words    conclusively    show   tbiti] 
their    Lordships'    opinion,    the    mere 
of  the  registration  of  Thakooranee's  " 
in  the   Collector's  books  would  not 
under  ordinary  circumstances,  affordi 
presumption   whatever  of    her  ind( 
right  and  exclusive  possession. 

Their  Lordships  go  on  to  say: 
"the  present  case  arises    the  qucstioii| 
"  the  name  in  which  the  property 
"  corded  should  be  that  of  the  fcjj|k    ^ 
"than   that  of   the   male    member  tf, 
"family,   particularly   when,   upon  ihc.' 
"plication  of  the  ordinary  Hindoo  Ltf 
"the  facts  as  stated  by  the  plaintifc 
"  male  member  (Lall  Singh)  would, 
"  uncle's  death,   have   been   entitled 
"whole    estate,    and    the    female 
"(Thakooranee)    would    have    bad 
"  right  to  maintenance.''     It  is  said 
word  ''particularly   used   in  this 
goes   to   show  that   the   fact  of  rcgii 
above   referred   to  was  sufficient  io 
presumption  of  exclusive   possessioot 
pendent  of  any  question  aiising  out  1 
Mitakshara  Law  of   Inheriunce.    Bal, 
clear  that  there  were  other  facts  aaCj 
cum  stances    involved   in    that   case 
would  be  sufficient  to  explain  away 
of  that  word.     In  that  case  there 
allegation     of    purchase    in    the 
Thakooranee.     The  name  of  Thak( 
was  registered  in  the  Collector's  booto, 
the  death  of  her  husband ;  and  as  T^ 
ranee  would  not  have  been  the  heir 
husband,  if  the  family  had  really  bc« 
and   undivided,   as  contended  for 
Singh,  the  fact  of  Lall  Singh  having! 
Thakooranee's  name  to  be  50  ^8'^^^% 
the  death  of  her  husband  would  be  «j 
a    strong   argument   against  ^^  J^ 
of  the  joint  undivided  family  rckcd  ^ 
by   the  former  in  the  pleadings.    » 
case,    on    the    contrary,   there  can  W 
doubt  whatever  that  the  family  «^as  »^ 
one,  and  the  presumption  of  jomt 
tion  cannot  be  rebutted  by  the  in«»j 


in  the  course  of  the  discussion  go  to  show    ^^^^  cannoi  oe  rcouucu  uj 

that,  under  ordinary  circumstances,  no  pre-  j  ^^^^  Bissessuree's  name  was  used  in 
sumption  whatever  would  be  afforded  by  the  I  ^^^  purchase. 

fact  that  the  name  of  a  female  member  of  ^  *  '       ^^ 

the  family  has  been  used.     Their  Lordships        The   plaintiff's   case,   however,  ^ 
observed    "  That   Thakooranee   was   in   her  ,  rest  upon  this  presumption  ^^^^.,^^ 
"  time  the  sole  recorded  proprietor  of  the  ta-  j  given  a  large  body  of  oral  *""  "°^^ 
"  looks  is  incontestable.    This   in   an    ordi- '  evidence,  not  only  to  prove  inai  \sm 
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in  question  was  made  with  tiie  com- 
inds  of  the  joint  undivided  family,  but 
establish  the  fact,  which  does  not  ap- 
to  have  been  rebutted  in  any  manner 
reliable  counter-evidence,   that   the 
Koperty  continued  to  be  in  the  posses- 
of  the  plaintiff,  Kristo  Komul,  as  the 
^er  of  the  joint  family,  down  to  the 
ton  of  the  present  suit.     The  Moon- 
therefore,   quite    right   in   starting 
.die  presumption   of   Hindoo  Law  re- 
toby  us ;  and  we  entirely  concur  with 
:fai  the  following  remarks  made  in   his 
5nt:  ''The   inference   I   have  drawn 
the  High  Court  decree  published  in 
X  of  the   Special   Number  of    the 
skljSieporter,  is  further  confirmed  by 
concarrent  testimony    of    respectable 
tnistworthy  witnesses,  who  all  depos- 
that  in    1254,  B.  S.,  the  family  were 
in  mess  and  estate,  and  had  a  large 
It  fand,  out  of  which  the  property  in  dis- 
migbt  have  been  purchased."  We  have 
through  this  evidence  ^  carefully  as  we 
:  and  after  considering  all  the  comments 
were  made  upon  it  by  the  pleader  for 
pliant,  we  feel  ourselves  bound  to  say 
icient  reason  has  been  shown  to  us  for 
log  that  evidence,  or  for  coming  to  any 
conclusion  upon  it  than  that  arrived  at 
Moonsiff  who  had  the  best  oppor- 
of  testing  the   respectability   of   the 
sses,  their  demeanour  while  under  ex- 
tion,  and  their  inclination  to  speak  the 
The  evidence  of  one  of  the  persons 
vAA  the  property,  m.,  Keshub  Chunder, 
oar   opinion,    entitled    to    particular 
The  whole  context  of  his  deposi- 
goes  to  show  that  he  was  not  actuated 
iy  motive  either  in  favour  of  the  plaint- 
defendants;    and    although    at    this 
-e  of  time  tte  c^uld  not  speak  to  facts 
had  occurred  at  the  time  of  the  sale, 
degrej  of  precision  and  accuracy  of 
H  vhich  could  have  been  expected  from 
if  the  event   had   been  a  recent  one, 
is  one  statement  made  by  him  which 
not  been  refuted  or  disproved  in  any 
iner  whatever  by  the  appellant,  viz.,  that 
' purchase-money  was  received  by  him  and 
J  co-vendors  from  the  hands  of  the  plaint- 
Ifristo  Komul.     It  has  been  argued  that 
wcount-books  filed  by  the  plaintiff  have 
tampered  with  in  the  particular  place 
the  entry  relating  to  this   particular 
ion  is  made;  but  after  carefully  ex- 
tng  the  book  both  in  that  place  as  well 
other  places,  we  feel  ourselves  bound  to 
**t  there  is  no  ground  whatever  to  sup- 


that 


port  this  allegation.  There  were  no  special 
interpolations  or  erasures  in  that  place  as 
far  as  we  could  find,  and  the  appearance  of 
the  book  is  certainly  in  favor  of  its  genuine- 
ness. It  appears  to  have  been  kept  in  the 
ordinary  course  of  business,  and  is  also 
proved  by  the  testimony  of  Shib  Chunder, 
who  positively  swears  that  he  made  the 
entry  in  question  with  his  own  hand. 

So  far  as  the  appellant  is  concerned,  we 
feel  no  hesitation  in  saying  that  he  has 
completely  failed  to  produce  any  reliable 
evidence  to  meet  the  large  body  of  oral  and 
documentary  evidence  produced  by  the  plaint- 
iff. The  few  witnesses  examined  by  him 
are,  as  the  Moonsiff  remarks,  men  of  no 
character  or  position  in  life;  and  looking  to 
the  means  and  opportunities  ejijoyed  by 
those  witnesses  for  knowing  anything  about 
the  facts  of  this  case,  we  cannot  but  concur 
with  the  Moonsiff  in  rejecting  their  testimony 
as  utterly  valueless. 

Some  stress  has  been  laid  by  the  pleader 
for  the  appellant  upon  a  written  statement 
filed  by  the  plaintiff,  Kristo  Komul,  in  the 
suit  brought  against  him  by  Bissessuree 
and  Janokee  to  obtain  their  shares  of  the 
joint  family-estate.  It  is  true  that  the 
plaintiff  did  in  that  written  statement  allege 
that  the  property  in  question  was  acquired 
from  his  own  exclusive  funds,  just  in  the 
same  way  as  he  alleged  that  the  other  pro- 
perties which  were  claimed  in  that  suit  by 
Bissessuree  and  Jaaokee  were  acquired  by 
him  and  by  his  wife  out  of  their  own  funds. 
But  this  last  allegation  was  rejected  by  the 
Court  as  not  sufficiently  made  out  in  the 
face  of  the  ordinary  presumption  of  joint 
ownership  arising  from  the  existence  of  a 
joint  Hindoo  family;  and  we  cannot  help 
thinking  that  the  first  allegation  also  was 
of  the  same  character.  Whatever  infer- 
ences might  be  justly  drawn  from  this 
circumstance  against  the  truth  of  the 
plaintiff's  case  have  been,  in  our  opinion, 
sufficiently  rebutted  by  the  mass  of  oral 
and  documentary  evidence  produced  by  him 
in  this  case  in  order  to  prove  that  the  pro- 
perty now  in  dispute  was  the  joint  property 
of  the  family;  and  we  should  not,  therefore, 
be  justified  in  dismissing  the  suit  simply  on 
the  ground  that  there  is  a  contradiction 
between  his  present  allegation  and  the 
allegation  put  forward  by  him  in  the  written 
statement  above  referred  to. 

Upon  the  whole,  then,  we  think  that  the 
conclusion   arrived   at  by  the   Moonsiff   is 
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correct,  and  we  therefore  dismiss  this  ap- 
peal. We  think  that  the  plaintiff  ought 
not  to  be  allowed  any  costs  in  this  litigation, 
because  the  defendant  is  a  decree-holder 
who  is  an  utter  stranger  to  the  family,  and 
who  has  some  ground  for  saying  that,  if  he 
was  at  all  misled  in  opposing  this  suit,  he 
was  so  misled,  at  least  to  a  certain  extent, 
by  the  conduct  of  the  plaintiff  himself 
in  Janokee's  case.  Each  party,  therefore, 
must  bear  his  own  costs  in  this  litigation. 


The  13th  April  1871. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  (j.  Loch, 
J^dge, 

Non-transferable  tenures— Zemindars'  rigfhts— 
Section  27,  Act  X.,  1859— lacumbrances— Act 
VIII.  (B.  C),  x865-Bnilduis:8-Rie:hts  of  buil- 
der. 

Case  No.  1820  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Nuddea^  dated 
the  12th  August  iSyOy  reversing  a  decision 
of  the  Moonsiff  of  that  District,  dated 
the  2gth  September  i86g. 

Shib  Doss  Banerjee  (orys  of  the  Defendants), 

Appellant, 

versus 

Bamun  Doss  Mookerjec  (Plaintiff), 
Respondent. 

Baboos  Kalee  Mohun  Doss,  Grish  Chunder 
Mookerjee,  and  Mohinee  Mohun  Roy  for 
Appellant. 

Baboo  Taruck  Nath  Dutt  for  Respondent. 

A  zemindar  is  not  bound  to  recognize  the  sale  of  a 
tenure  which  is  not  transferable  or  to  accept  the  pur- 
chaser as  a  tenant ;  the  rule  that  he  is  entitled  to  his  rent 
as  an  entire  demand  upon  a  liability  which  cannot  be 
sub-divided  or  distributed  without  his  consent  being 
clearly  recognized  in  Section  27,  Act  X.  of  1S59. 

If  a  piece  of  land  constituting  a  tenure  is  sold  without 
the  consent  of  the  zemindar,  the  purchaser  can  be  only 
treated  as  holding  a  rent-free  tenure  subject  to  that  of 
the  original  tenant,  such  rent-free  holding  being  an  in- 
cumbrance which  can  be  avoided  bv  the  purchaser  when 
the  tenur^tself  is  sold  under  Act  Vfll.  (B.  C.)  of  1865. 

A  house  built  on  a  tenure  cannot  be  considered  "an 
incumbrance  "  within  the  meaning  of  that  word  in  Sec- 
tion 16,  Act  VIII.  (B.  C.)  of  1865. 


A  landlord  may  object  to  the  erection  of  1 
on  land  let  for  the  purpose  of  cultivation,  and  1 
order  restraining  his  ryot  from  thus  altering  the< 
ter  of  the  tenure  ;  but  if  he  remains  passive,  u' 
the  house  to  be  built,  he  cannot  afterwards  be  I 
say  that  the  tenant  had  done  any  wrong.    SI 
tenancy  determine,  the  landlord  would  be  the 
the  soil,  the  tenant  of  the  bouse. 

Norman,  C,  J. — ^This  is  a  special 
by  the  defendant  from  a  decree  of  ihc-J 
tional  Judge  of  Nuddea,  Mr.  Pepper, 
ing  to  the  plaintiff  possession  of  7 
chittacks  of  land  on  which  a  house  is 

The  land  in  dispute  is  part  of  a 
ground   consisting    of    2    beegabs 
cottahs   leased    by    Suttesh   Chunder 
Maharajah  of  Nuddea,  to  one  Ram 
at  a  rent  of  20  rupees  7  annas.    ^ 

Ram    Mohun,    with   the    sanction 
Maharajah,  sold  his  tenure  to  Banko 
Bunko  Behary  having  allowed  bis 
fall  into  arrears,  a  suit  was  broagfat 
Bunko  Behary  by  the  Maharajah  fc 
under  Act  X.  of  1859  ;  and  in  execatic 
decree  in  that  suit  on  the  31st  of  jaljr 
year  1866,  the  tenure  was  sold  to  one 
Koomar,  pursuant  to  the  provisions  clj 
tion   16  of  Act  VIII.  of  1865.  B.  C, 
sale-certificate  bears  date  the  i5tfa  of 
tember  1866.     The  plaintiff  in  the 
suit  at  a  subsequent  time,  the  exact 
which  does  not  appear,  purchased  ibe: 
of  Nund  Koomar  in  the  tenure. 

The  defendant  has  proved  that,  in 
tion  of  a  decree  obtained  in  the  Civil 
against  Bunko  Behary  in  the  m< 
January  1865,  one  Rambux  bougi 
materials  of  the  house,  and  at  the  samfi' 
one  Bipin  Behary  bought  the  tnlki 
site  of  the  house,  as  containing  4 
Bipin  Behary  subsequently  sold  the 
the  house  as  1 5  cottahs  to  Rambux.  ^ 
the  19th  of  October  1867,  sold  the 
the  house  upon  it  to  the  present  d 
Shib  Doss.  The  Additional  Jadj«r. 
Pepper,  finds  that  there  is  nothing  to 
that  Bunko  Behary  obtained  the  land 
7vise  than  for  purpose  of  cultivation, 
any  time  acquired  a  right  or  auiho 
erect  buildings  on  it ;  and  in  the  ah, 
any  poitah  or  any  separate  and 
authority,  he  thought  that  Bunko 
stood  **  in  the  position  of  a  ryoi  who 
"  his  own  house  on  culturable  land,  ana 
"  by  acquires  no  separate  and  distinct 
"  who,  should  he  fail  to  pay  the  rent, 
*'  turn  out  to  give  place  to  some  other ' 
"  and  cannot  lay  claim  to  retain  any 
''  land  in  his  possession  under  prete 
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or  tenement,  unless  at  the  time  of  his 
he  made  a  special  provision  for  the 

jadge  adds :   "  This  was  Bunko  Be- 
h  position,  and  the  defendant  does  not 
claim  to  any  other  rights  than  those 
he  acquired   from   Bunko  Behary." 
;  ''Bunko  Behary  had  no  authority 
livide  his  jumraa.       *        *     If  the 
was  sold  for  any  cause,  it  should 
been  sold   entire^  and  could  not  be 
ih  parts  without  the  authority  of  the 
rd;  and  that  sanction  was  not  ob- 
When  Bunko  Behary's  house  was 
for  debt,  only  so  much  was  sold  as 
haowight  to  convey.     But  he  had  no 
to  con/ey  a  separate  title  of  tenancy 
^part  of  the  jumma.       *        *     Bunko 
y  does  not   appear   at  any  time  to 
acquired  the  right  to  dispose  of  his 
in  parcels,  or  to  sub-divide  it  into 
llerjommahs/' 

appellants   first   attempted   to  argue 
te  tenure  in  question  consisted  of  land 
itown;ihat,  under  Act  X.  of  1859,  the 
»r  had  no  jurisdiction  to  entertain  a 
^fer  the  rent   of   such    land  ;   and  that, 
re,  the  sale  of  the  tenure  under  the 
of  the  Collector's  Court  against  Bun- 
iry  for  rent  could  not  affect  the  rights 
appellant*     But   as   the   suit   was   a 
the  rent  of  land  and  nothing  more, 
iok  the  argument  quite  untenable. 

ty  next  argued  that,  by  the  sale  of  a 

of  the   tenure   to  Bfpin   Behary  in 

1865,  the  tenure  has  been  divided, 

it  the  rights  of  the  purchasers  at  that 

rcoald  not  be  affected  by  any  sale  of  the 

ia   a    suit    for   rent   against    Bunko 

alone. 

• 
link  it  convenient  to  consider  in  the 

■place  what  is  the  effect  of  a  sale  by  a 

of  a  portion    of    this    tenure.     The 

m  between  landlord  and  tenant  is  that 

irties  to  a   contract.     The  contract  is 

and  single.     Except  so  far  as  he  may 

ipowered  by  provision  in  the  contract 

some  special  law  or  custom,  one  party 

A  a  contract  cannot  withdraw  from  it  1 

iintroduce  a  stranger  as  a  party.     There 

^nany  instances   in   which   tenures  are  • 

fcrable,  either  by  express  provisions  to 

^effect  in  the  contract  or  by  the  custom 

district,  which  the  Court  would  treat 

>rporated  as  an  implied  condition  in 

^Jract   f,)r   the    letting   of    land.     But 


a  zemindar  is  not  bound  to  recognize  the 
sale  of  a  tenure  which  is  not  transferable 
or  to  accept  the  purchaser  as  a  tenant.  A 
zemindar  is  not  bound  to  allow  a  sub-division 
of  a  tenure.  There  is  no  provision  in  any 
of  the  Acts  relating  to  this  subject,  which 
compels  a  zemindar  to  accept  as  his  ten- 
ants the  alienees  of  portions  of  the  tenure. 
The  rule  that  a  zemindar  is  entitled  to  his 
rent  as  an  entire  demand  upon  a  liability, 
which  cannot  be  sub-divided  or  distributed 
without  his  consent,  is  clearly  recognized 
in  Section  27  of  Act  X.  of  1859. 

If,  therefore,  a  piece  of  land  constituting 
portion  of  a  tenure  be  sold  either  by  the  ten- 
ant or  in  execution  of  the  decree  of  a  Civil 
Court  against  the  tenant  in  the  absence  of 
any  consent  by  the  zemindar,  the  only  mode 
in  which  effect  can  be  given  to  the  alienation 
is  to  treat  the  purchaser  as  holding  a  rent- 
free  tenure  subordinate  to  that  of  the  origin- 
al tenant.  The  position  of  a  purchaser, 
under  such  circumstances,  was  considered  by 
Mr.  Justice  Phear  in  Sreenath  Chuckerbutty 
versus  Sreemunt  Luskur,  10  Weekly  Re- 
porter, p.  466. 

By  Section  16  of  Act  VIII.  of  1865,  B.  C, 
the  purchaser  of  a  tenure  sold  for  arrears  of 
rent  under  that  Act  acquires  it  free  from  all 
incumbrances  which  have  accrued  thereon  by 
any  act  of  the  holder  of  the  under-tenure. 
A  rent-free  holding  within  a  tenure  is  clearly 
an  incumbrance  upon  it.  I  think  it  clear 
that  the  purchaser  hi  a  tenure  under  Act 
VIII.  of  1865  can,  therefore,  avoid  the  rent- 
free  holding  of  the  purchaser  of  a  portion  of 
the  tenure. 

But  then  comes  the  question,  suppose  he 
avoids  the  rent-free  under-tenure,  what  are 
his  rights  as  regards  the  owner  of  a^ brick- 
built  house  erected  on  land  comprised  in  the 
holding,  and  what  are  the  rights  of  the 
occupier  of  such  house  ? 

I  think  that  a  house  cannot  be  considered 
as  "an  incumbrance"  on  the  tenure  within 
the  meaning  of  that  word  in  Section  16  of 
Act  Vlll.  of  1 865,  B.  C.  If  the  land  had 
been  sold  for  arrears  of  Government  revenue, 
the  owner  of  a  house  built  on  the  land  might 
have  been  entitled  as  against  the  auction- 
purchaser  to  reside  in  or  enjoy  the  house 
paying  an  equitable  ground-rent  for  the  site 
to  such  purchaser,  and  that,  whether  the 
house  were  built  by  a  person  holding  under  a 
lease  granted  by  the  former  proprietor  (Act 
I.  of  1845,  Sections  3,  26,  and  27,  Act  XI.  of 
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1859,  Sections  3,  7),  or  even  by  the  ex-pro- 
prietor himself  (see  Ram  Koomar  Sen  versus 
Mohesh  Chunder  Sen,  Sudder  decisions  of 
i860,  Volume  I.,  page  637).  It  is  not  easj^to 
see  why  the  purchaser  of  a  tenure  at  a  sale 
for  arrears  of  rent  should  be  treated  as  having 
a  right  greater  than  that  of  a  purchaser  at  a 
sale  for  arrears  of  Government  revenue. 

It  was  decided  by  a  Full  Bench  of  this 
Court  in  Thakoor  ChunJer  Paramanick 
versus  Ram  Dhun  Bhuttacharjee,  6  Week- 
ly Reporter,  page  228,  after  long  and  careful 
consideration,  that  in  this  country,  where  a 
person  in  possession  of  land  under  a  title, 
which  he  believes  to  be  good,  builds  a  house 
on  that  land,  he  has  a  right  either  to  remove 
the  materials,  restoring  the  land  to  the  estate 
in  which  it  was  before  the  improvement  was 
made,  or  to  obtain  compensation  for  the  value 
of  the  building  if  it  be  allowed  to  remain  for 
the  benefit  of  the  owner  of  the  soil. 

Therefore,  apart  from  any  particular  re- 
lation between  the  parties,  the  ownership 
and  right  of  possession  in  the  soil  does  not 
necessarily  carry  with  it  a  right  to  the  pos- 
session of  buildings  erected  thereon.  Let  us 
now  see  what  are  the  respective  rights  of 
landlord  and  tenant  where  buildings  are 
erected  by  a  tenant  during  the  tenancy. 

I  think  there  is  no  doubt  but  that  a 
zemindar  might  object  to  the  erection  of 
brick-houses  on  land  left  for  purposes  of  cul- 
tivation, and,  if  he  rest)rted  to  a  Court  of 
i'ustice,  might  obtain  an  order  restraining 
lis  ryot  from  doing  anything  which  would 
substantially  alter  the  character  of  the  te- 
nure. In  the  North-West  Provinces  it  has 
been  held  that  a  tenant  having  a  right  of 
occupancy  planting  trees  on  his  holding 
without  his  landlord's  permission,  or  even 
<llgging  a  kutcha  well,  commits  such  a  breach 
of  the  contract  of  tenancy  as  warrants  the 
landlord  in  suing  to  eject  him. 

But  if  the  landlord,  instead  of  objecting 
to  the  erection  of  a  brick-house  on  the  hold- 
ing, were  to  remain  passive  and  allow  a 
house  to  be  built,  knowing,  as  he  necessarily 
would  in  a  case  such  as  that  now  before  us, 
that  the  security  for  the  rent  would  be 
enormously  increased  by  the  erection  of  the 
building,  it  appears  to  me  that  he  could  not 
afterwards  be  heard  to  say  that  the  tenant 
had  done  any  wrong  in  erecting  the  house 
on  the  tdYiure. 

If  in  such  a  case  the  tenancy  should  be 
determined,  the  position  of  the  parties  would 


appear  to  be  this.    The  landlord 
the   owner  of  the  soil — ^the  teoam 
house.     I    think    it  would   be  coi 
the   principles  of    equity    and    good 
science   to  allow  the  landlord  to  ii 
the  needless  destruction  of  a  valuable 
ing,  or  to  allow  him  to  claim  to 
without  making  to  the  o^ner  full 
sation   for   its  value.     I  may  refer 
point  to  the  Roman  Civil   Law,  li 
Book    2,   title    i,   Section    30,   and 
Book  41,  Chapter  I.,  Section  7,  { 
that  law,  if  the  person  who  built  was 
ly  in  possession  of  the  land,  and  the 
of  the  soil  claimed  the  building,  but 
to  pay  the  price  of  the  materia 
wages  of  the   workmen,   the  cSim 
owner  might  be  .rejected.     I  am 
to  think  that  the  purchaser  of  a  tenured 
sale  for  arrears  of  rent  only  takes  sach 
as  the  landlord  himself  could  have  exc 
if  he  had  re-entered  and  resumed 
of  the  property;  and  if  that  be 
landlord  in  the  present  case  could  not  I 
insisted    on  the   demolition   of  the 
so   neither  could  the  purchaser  of 
nure.     His  only   right   would  be  est 
purchase    the     house    by    reiml 
the  owner  the  full  amount  of  its 
to  take  a  fair  rent  from  him  for  the 
which  the  house  stands. 

But,  in  the  absence  of  any  distinct 
ing    that   the    landlord    acquiesced  ii; 
building  of  the  house,  the  defendant 
taken    to  be   merely  in   the  posiik)n 
person  who  has  built  a  house  on 
which   he  was   in   possession  by  a 
title. 

According  to  the  case  decided  by  the. 
Bench  to  which  I  have  already  rcfci 
purchaser  of  the  tenure  held  the 
t§king   over  the   building,   or  allowi] 
removal  of  the  materials  regiaining 
owner  of  the  land  in  those  cases  la 
the   building    is    not   taken   down  bf 
builder  during  the  continuance  of  afiX  < 
he  may  possess.     1  think  that  an  o|' 
insist  on   the  destruction  of  a  bri( 
and  the   removal   of  the  materials  tf 
which  should  and  must  be  exercised 
ly,    or   not    at    all.    Nundo   Kooomt, 
original  purchaser,  who  bought  on  tb<3^ 
July    1865,   never  did  exercise  that 
He  seems  to  have  acquiesced  in  the 
ance  of  the  building  on  the  ground, 
have  sought  to  make  use  of  bis  «fl 
legal  right  for  the  purpose  of  extortii 
excessive  price  or  rent  for  the  »sc 
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liie  boQse  from  defendant.     This,  1 

\im  oookl  not  do.    Nando  Koomar  sold 

rpiaintiff,  who  brooght  ihe  present  suit 

list  of   July    1869.    Without   ex- 

a  final   opinion    whether,    in   the 

case,  Nundo  Koomar,  immediately 

ring  the  tenure,  could  have  called 

m  Behary  or  Rambux  to  remove  the 

of  the  house,  and  given  him  actual 

I,  I  think,  if  it  ever  existed,  such 

now  lose,  and   that  the  plaintiff's 

is  to  get  a  fair  rent  for  the  land. 

that  the  judgment   of   the    Court 

should  be  reversed,  and  the  suit  dis* 

with  costs  in  all  the  Courts. 

i,  y.v«-I  concur. 


The  I3ih  April  1871. 

Present : 

[Hon'bie    J.    P.    Norman,    Officiating 
^  ^Justicey  and  the  Hon'ble  G.  Loch, 

to  a  buildingf — Title^Compensation. 

Case  No.  1891  of  1870. 

Appeal  from  a  decision  passed  by 

Jwige  0/  the   a^-PergunnahSy  dated 

\i4th.  June  iSjo,  modifying  a  decision  of 

Subordinate  Judge  of  that  District, 

'the  ijtk  December  iS6g. 

Muliick  and  others  (Plaintiffs), 
Appellants, 

versus 

Chunder  Chatterjee  (Defendant), 
Respondent, 

y*  S,  Rockforl  and  Baboo  Sreenath 
Banerjee  for  Appellant. 

B^boo  Kalee  Prosunno  Dutt  for 
Respondents. 

thi  Cross-appeal  No.  2110  of  i8yo, 

>n  Is  not  entitled  to  remove  additions  which 
'kave  made  to  a  building-,  but  is  at  most  entitled 
CompensatioQ  for  present  value,  or  for  the  ex- 
'^rred  in  making  the  additions. 

w,  C.  J, — The  Judge's  judgment 
on  a  mistake.  He  says :  '<  It 
foand,  and  it  has  not  been  shown 

-  that  the  finding  is  incorrect,  that 

Vol.  XV. 


''  the  buildings  on  the  land  were  erected  by 
"Nobin  Chunder;  and  it  appears,  therefore, 
''that  the  defendant,  who  represents  Nobin 
*'  Chunder,  is  entitled  to  remove  the  build- 
'Mngs  on  the  determination  of  the  te- 
**  nancy." 

Now,  on  referring  to  the  bill  of  sale; 
and  the  deed  between  Kalee  Kishen  and  the 
plaintiffs,  executed  subsequently,  it  appears 
that,  at  the  time  of  the  plaintiffs'  purchase, 
there  was  a  lower-roomed  godown  on  the 
land.  The  Subordinate  Judge  finds  that, 
when  Nobin  entered  into  possession  of  the 
land,  Nobig  entered  into  possession  of  the 
land  and  godown  which  was  there  at  the 
time  when  he  entered  into  possession.  It 
appears  that  Nobin  gave  no  evidence  that> 
he  had  made  even  the  additions  to  the  pre- 
mises himself.  The  Subordinate  Judge  comes 
to  the  conclusion — which  may  or  may  not  be 
correct  on  the  evidence — that,  the  additions 
were  made  by  Nobiji  Chunder. 

Be  that  as  it  may,  the  making  of  additions 
to  an  existing  building  will  not  entitle  the. 
person  to  remove  the  building;  he  will  at 
most  only  be  entitled  to  compensation  for. 
present  value  of,  or  the  expenses  incurred, 
by  him  in  making,  such  additions ;  or  pos-. 
sibly  in  some  cases  he  may  remove  the  ad- 
ditions, if  he  can  do  so  without  in  any  way 
injuring  the  original  building. 

The  case  must  go  back  to  the  Judge  for 
trial.  Both  appeals  will  be  disposed  of  to- 
gether, and  the  unsiKcessful  party  will  pay 
the  costs  of  both  appeals. 


The  13th  April  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  OMeiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

Procedure^Defendant's  case— Parchaser  in 
execntion— Judgment-debtor. 

Case  No.  2058  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Moorshedabad, 
dated  the  24th  August  iSyo,  reversing  a 
decision  of  the  Moonsiff  of  Gowas,  dated 
the  i^th  June  i8*jo. 

Radha  Binode  Datt  (Plaintiff),  Appellant^ 

versus 

Kootabode  Mundul  (Defendant),  Respondent* 
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Baboo  Bungshee  Dhur  Sein  for  Appellaiil. 
Baboo  Doorga  Doss  Dutt  for  Respondent. 

A  Jud^e  ought  not  to  make  for  a  defendant  a  case 
whicn  the  latter  does  not  make  for  himself. 

Where  a  purchaser  in  execution  claims  more  than 
the  share  of  the  person  whose  rights  and  interests  he 
has  purchased,  his  suit  should  be  decreed  to  the  extent 
to  which  those  rights  and  interests  are  found  to  exist, 
and  not  be  dismissed  altogether. 

Norman^  C.  J. — It  appears  to  us  that 
this  case  must  go  back  to  the  Judge.  The 
plaintiff  claims  as  purchaser  in  execution  of 
the  rights  and  interests  of  one  Akir  Shaikh. 
The  defendant  is  the  brother  of  Akir  Shaikh. 
The  plaintiff's  case  is  that  Akir  Shaikh 
daring  his  lifetime  was  in  exclusive  posses- 
sion of  the  lands  in  suit.  The  defendant's 
case  is  that  he^  and  not  Akir  Shaikh,  w^s  in 
exclusive  possession  of  the  land. 

The  first  Court  found  in  favor  of  the 
plaintiff.  The  Judge,  reversing  the  decision 
of  the  first  Court,  observes  that  "  the  wit- 
"  nesses  say  that  he  (Akir  Shaikh)  was  in 
*'  possession  of  the  disputed  land ;  but  they 
"do  not  depose  to  any  fact  by  which  the 
"possession  can  be  declared  to  have  been 
"  an  exclusive  possession  as  against  defend- 
"  ant,  who  has  presumably  an  equal  right  to 
"the  land  with  his  brother  Akir  Shaikh." 
In  other  words,  the  Judge  finds  that  the  de- 
fendant and  Akir  Shaikh  in  his  lifetime 
lK^e^e  in  possession  jointly  as  the  heirs  of 
their  father.  • 

Now,  that  is  not  the  case  of  either  party. 
The  defendant  does  not  pretend  that  he  was 
in  joint  possession  with  Akir  Shaikh  ;  and 
the  witnesses  prove  that  Akir  Shaikh  was  in 
possession. 

The  Judge  ought  not  to  have  made  for 
the  defendant  a  case  which  he  never  made 
for  himself. 

We  would  suggest  to  the  Judge  that,  in 
trying  this  case,  it  Is  important  to  remember 
that  the  plaintiff  and  defendant  are  not  on 
equal  terms.  A  purchaser,  in  execution  of  a 
decree  of  the  rights  and  interests  of  the 
debtor,  has  not  the  same  means  of  providing 
himself  with  evidence  as  to  the  title  of  that 
debtor  as  a  member  of  the  family  of  the 
debtor  would  have. 

The  judgment  of  the  Judge  is  also  erro- 
neous ofi  another  point  which  is  this.  If  he 
is  right  in  supposing  that  Akir  Shaikh  and 
the  defendant  were  in  joint  possession  of  the 


property,  he  ought  to  have  given  the 
iff,  as  purchaser  of  the  rights  and  ti 
of  Akir  Shaikh,  a  decree  for  a  moietj 
property.     It   is   not    because    the 
claimed  more  than  the  share  of  the 
whose    rights    and    interests    he    pan 
that  his  case  must  be  dismissed  all 

The  case   is  remanded  to   the  ji 
re-trial.     Costs  will  follow  the  result. 


The  13th  April  1871 


Preseni : 


The  Hon'ble  J.  P.  Norman,  O&i 
Chief  Justice,  and  the  Hon'ble  G. 
Judge, 

Bond^Registration—Section  17,  Act 

1866. 

Case  No.  2 131  of  1870. 

Special  Appeal  from  a  decision  pai 
the  Judge  of  Moorshedabad^  daii 
2jrd  September  rSyo,  affirming  a- 
sion  of  the  Moonsiff  of  Hurkur^ 
dated  the  Jth  April  iSyo, 

J.  Perrin  (one  of  the  Defendants)*^ 
Appellant, 

versus 

J.  W.  Ledlie  and  others  (Plaintiffs] 
Respondents. 

Baboo  Rajendro  Nath  Bo'ie  for  Aj 

Mr.  R,  T.  Allan  and  Baboo  BkotOOMm 
Dutt  for  Respondents. 

Where  a  bond  pledgees  land  for  sums  to  be 
advanced  not  exceedingf  100  rupees*  and  the  i. 
tuatly  advanced  to  exceed  that  amount,  the  V 
comes  an  instrument  of  which  the  registmtioft  if 
sary  under  Section  17,  Act  XX.  of  1S66. 

Norman,  C,  f, — Ix  this  case,  one 
Churn  Shaw  pledged  certain  property 
bond   to  secure   advances  to  be 
Messrs.  Watson  and  Co.  to  him  on 
of  silk  which  he  was  to  supply  to  itttau 
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tion  of  a  decree  against   Ram   Churn 
the  property  pledged   in  that  bond 
and  was  purchased  by  the  special 
It  Monsieur  Perrin. 

bond  given  by  Ram  Churn  Shaw  con- 

ao  specification   of    the   amount   for 

it  is  to  be  a  security.     It  is  stamped 

istamp  of  8  annas,  which,  according  to 

ip  Law,  Act  X.  of  1862 — which  was 

when  the   bond   was  given — is  a 

for  a  sum  above  50  rupees  and  under 

ipees.    Now,  by  the  17th  Clause  of 

ble  A,  it  is  provided  that  a  bond  or 

obligation,  when  the  amount  of  the 

tg  be  secured  is  not  specified,  shall 

.an  o(ftional  stamp;   and    rules   as   to 

lal  stamps  are  laid  down  in  Section  27 

Act,  which  provides  that — **  No  larger 

||  shall  be  recoverable  in  any  Court  of 

&e  by  reason  of  any  deed,  instrument, 

writitng,  for  which  an  optional  stamp 

licated  to  be  proper  by  the  Schedule 

mexed  to  this   Act,  than   the  largest 

for  which,    if   specially   stated   in   a 

instrumeni,  or  writing  of  the  same 

lination,    the    stamp    actually   used 

ir  the  option  so  given   would   be   of 

lent  value." 

bond,  therefore,   is   a   bond   which 

the  land  for  sums  to  be  hereafter 

:ed  not  exceeding   100   rupees.     But 

actually  advanced  exceeded  Rs.  100. 

bond,   therefore,    was    an   instrument 

purported  to  create,  and  operated  to 

»  an  interest  of  the  value  of  Rs.   iod 

veable  property ;  it  was,   therefore, 

ment  of  which  the  registration  was 

.     ;  under  the  provisions  of  Section  17, 

iXX.  of  1866,  the  Indian  Registration 

• 

present  suit  is  a  suit  for  the  purpose 

arcing  the* lien  created  by  that  bond. 

bmder  the  49th  Section  of  the  Indian 

tion  Act,  the  Court  was  precluded 

Acting  on  it,  as  it  was  not  registered. 

result  is  that  the  Lower  Courts  were 
in  admitting  the  bond  in  evidence  as 
a  lien  on  land,  and  as  against  M. 
the  subsequent  incumbrancer. 

decision  of  both  Courts  is  reversed 

[5^«  BO  far  as  regards  the  interests  of 

ial  appcllaat.     The  special  appellant 

Us  costs  of  this  appeal,  and  in  both 

Courts, 


The  13th  April  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Act  VIH.  (B.  C.)>  1865— Sale  without  arrears-- 

Fraud. 

Case  No.  2464  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Midnapore^ 
dated  the  2jrd  August  rSjOj  reversing  a 
decision  of  the  Moonsiff  of  Gurbettah^ 
dated  the  22nd  July  i86g, 

Damoodur  Roy  (Defendant),  Appellant, 

versus 

Nimanund  Chuckerbutty  (PlaintifiF), 
Respondent, 

Baboo  Rash  Beharee  Ghose  for  Appellant. 

Baboo  Mohendro  Lall  Shome  for 
Respondent. 

Where  a  tenure  is  sold  under  Act  VII I.  (B.  C.)  of  1865, 
even  though  no  arrears  were  due  when  the  decree  was 
obtained,  before  the  purchase  can  be  set  aside,  the  decree 
and  sale  must  be  shown  to  have  been  fraudulent,  and  the 
purchaser  to  have  been  a  party  to,  or  to  have  had  no 
tice  of,  the  fraud. 

Kemp,  y, — The  special  appellant  in  this 
case  is  one  of  the  defendants  in  the  Court  be- 
low, who  is  the  purchaser  of  a  tenure  under 
the  provisions  of  Act  VIII.  of  1865.  He 
contends  that  he  is  an  innocent  purchaser, 
that  the  Courts  below  have  not  found  that 
there  was  any  fraud  on  his  part,  and  there- 
fore that,  under  the  ruling  laid  down  in 
Volume  X.,  Weekly  Reporter,  page  154,  as 
the  decree  for  rent  existed  at  the  time  the 
sale  was  made,  and  the  sale  was  a  bomUfide 
one,  and  he  was  a  bond-fide  purchaser  for 
value,  and  as  the  tenure  passed  under  that 
sale,  and  not  the  rights  and  interests  of  the 
defaulter,  that  he  is  entitled  to  receive  that 
tenure  free  of  incumbrances.  It  appears 
that  the  plaintiff  purchased  the  rights  and 
interests  of  one  Gopal  Paul  in  23  beegahs 
13  cottahs  of  land.  It  is  said  that  these 
23  beegahs  13  cottahs  comprise  the  whole 
tenure ;  that  the  plaintiff  purchased  in  exe- 
cution of  a  Civil  Court  decree  agaiifst  Gopal 
Paul* on  two  dates,  namely,  on  the  20th  De- 
cember   1865   and  on  the  8tb  June  1866. 
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The  plaintiff  ihen  states  that  he  got  posses- 
sion, and  let  out  the  lands  to  Gopal  Paul; 
that  he,  the  plaintiff,  paid  rent  to  the  put- 
needars,  Watson  &  Co. ;  that  the  rent  of  1275 
was  paid  hy  him,  the  plaintiff;  and  that,  not- 
withstanding such  payments,  Watson  and 
Co.  sued  Gopal  Paul  for  rent,  obtained  an 
ex'parie  decree,  and  sold  the  tenure,  upon 
which  the  defendant  became  the  purchaser. 
The  plaintiff  sues  to  obtain  possession  of  this 
tenure,  and  to  set  aside  the  sale  to  the  de- 
fendant. 


The  13th  April  1871. 


Present : 


The  Hon'ble  F.  B.  Kemp  and  F.  A. 

Judges, 

Enhancement  of  rent — Ezcessin 


The   first  Court  dismissed  the  plaintiff's  !  Case  No.  2500  of  1870  under  Act  X.  of 


suit,  and   appears  to   have   found   that   the 
dakhilas  put  in  by  the  plaintiff  were  spu- 
rious.    The   second   Court   found   that  the 
plaintiff   was    the   purchaser    of    the    rights 
and  interests  of  Gopal  Paul ;  and  although 
he  had  not  registered  his  name  in  the  putnee- 
dar's  serishta,  that  he  had  paid  rent  to  the 
putneedar,  and  that  he  had  obtained  dakhi- 
las   acknowledging    him,    the   plaintiff,    to 
be    the    auction-purchaser    of    the    tenure. 
The  Subordinate  Judge  further  found  that 
the  proceedings  of  the  zemindar  in  suing  for 
the  rent  of  1275  as  against  the  old  tenant, 
Gopal   Paul,  were  fraudulent,  inasmuch   as 
these  arrears  did  not  exist,  and  had  already 
been  recovered  from  the  plaintiff,  the  auction- 
purchaser.     He,  therefore,  reversed  the  deci- 
sion of  the  first  Court  as  already  stated. 

The  main  ground  of  special  appeal  is  com- 
prised in  the  third  gi^ound  taken,  namely, 
that  even  if  the  decree  obtained  by  the  put- 
needar was  improperly  obtained,  inasmuch  as 
no  arrears  were  due,  still  the  special  appel- 
lant was  not  answerable  for  this,  there  being 
no  legal  evidence  of  fraud  as  against  him. 

We  think  that  there  can  be  no  doubt 
that  the  decision  of  the  Chief  Justice  to  be 
found  in  Volume  X.,  Weekly  Reporter,  page 
154,  does  apply  to  the  case.  There  was  an 
existing  decree  for  rent  at  the  time  of  the 
salet,  and  that  sale  was  regularly  conducted 
by  the  Collector  under  that  decree. 

Before,  therefore,  the  defendant's  purchase 
of  the  tenure  under  Act  VIII.  of  iJ'd*;, 
which  conveyed  to  him  the  tenure  free 
of  incumbrances,  can  be  set  aside,  it  must 
be  shown  that  the  decree  and  sale  were 
fraudulent,  and  that  the  purchaser-defend- 
ant was  a  party  to  that  fraad,  or  had  notice 
of  that  fraud. 

We,   therefore,   remand    the   case 
Lower   Court   for   a   finding  on  this  point.  I  31    rupees   15^  annas  from  the 
Costs  to  follow  the  result.  X  and  sued  for  the  balance,    Tli« 


Special  Appeal  from  a  decision  ^utii\ 
Officiating  Judge  of  Midnaport^ 
^th  August  18'jOf  reversing  a  del 
the  Deputy  Collector  of  that  Distm 
ed  the  joth  November  i86g. 


Shumsool  Osman  and  others  (Plaii 

Appellants, 


versus 

Bunsheedhur  Dutt  (Defendant),  Rts^ 

Baboo  Kumla  Kant  Sein  for  Appel 

Baboo  Nil  Madhub  Sein  for  R< 

in  a  suit  for  euhancemeat  of  rent,  wher^ 
sui>eiiient  of  the  Und  and  every  oppoitaH^ 
taining:  the  extent  of  the  excess  bud  00 
couM  be  claimed,  plaintiff  deoMmded  omt 
larger  excess,  the  Lower  Court  was  held  to 
rightly  in  refusing  its  assistance   to  plaiitif 
recovery  of  rent  on  a  small  excess  found 
defendant's  possession. 


Glover^  J, — ^This  was  a  suit  far 
ment   of    rent   after   notice.     The 
alleged  that  the  defendant  wat  ja 
of  22  beegahs  5  cottahs  of  laad,  ifae 
rent  of  which,  according  to  the  pi 
rates  in  the  neighbovrhood,  was  115 
I    anna  6   gundahs;  that  he  only 
rupees  3  annas  5  gundahs,  »  on  i 
of  9   beegahs  3  cottahs   xo  gondals. 
to   the  j  admitted  that  he  had  received  pet] 
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llged  that  be  held  four  distinct  and  sepa- 
I  holdings,  one  of  which  in  respect  where- 
[this  sait  was  brought  comprised  16 
's  11  cottahs  odd  on  a  rent  of  17 
8  annas,  and  was  a  mourosee  holding. 
BOt  necessary  to  go  into  the  question 
other  holdings,  as  the  case  turns  upon 
first  one  alone. 

first  Court  gave  the  plaintiff  a  decree, 

the  grounds  of  enhancement  proved, 

iieki  that  the  mourosee  pottah  of  the 

i«f  Assin  121 1   set  up  by  the  defendant 

\t  forgery. 

I  Judge,  on  the  first  occasion,  remanded 
J,  in  order  to  have  it  distinctly  set 
ik#  were   the   grounds  of  enhance- 
on  which  the  Lower  Court  considered 
the  plaintiff    was    entitled  to  increase 
defendant's  rent     On  the  case  coming 
to  him  after  remand,  the  Judge  dis- 
'  the  plaintiff's  case  altogether,  holding 
jlhe  notice  was  informal  and  insufficient, 
that  for  the  small  excess  which  might 
[aqw  in  the  defendant's ''possession  over 
above  the  16  beegahs  odd  cottahs  held 
[km  as  mourosee,  no  enhancement  could 
in  this  suit,  inasmuch  as  that  was  not 
ibimiff's  case,  and  the  Judge  apparent- 
id  not  think  it  right  to  allow^  him   to 
|te  a  new  case  in  the  appeal-stage.     He, 
\,  dismissed   the  suit  of  the  plaint- 
>gether. 

\t  first  ground  taken  in  speciai  appeal 

the  notice   was  not  defective.     On 

point,  however,  there  appears  to  be  no 

The    notice    set   forth    that    "you, 

defendants,  pay  less  than  other  r3'ots 

the  neighbourhood ;  and  therefore  you 

to  pay  for  the  future  at  such  and  such 

This  clearly  is  not  such  a  notice 

latedby  Section  17,  Act  X.  of  1859. 

mtemion  of  the  law  was  that  a  ryot, 

sodden4y   called   upon    to   pay   an 

over  bis   former  rent,  should  know 

ly  the  cause  for   which   the   landlord 

wds  the  excess.     The  Section  says  that, 

*  il  is  shown  that  the  rate  of  rent  paid 

TOt  is  less  than  that   paid   by  ryots 

^  similar  rights  for  the  same  descrtp- 

of  land  in  the  vicinity,  the  rent  can  be 

toccd  up  to  the  rates  paid  by  those  ryots. 

us  case  there  is  no  such  wording  to  be 

1  in  the  notice.     We  think,  therefore, 

the  Judge  was   quite    right  in  saying 

this  notice    was    insufficient    and    in- 

\  and  on  this  notice  alone  the  plaint- 

nt  for  enhancement  could  have  been 

«»cd. 


B 


The  second  objection,  as  it  is  found  in  the 
written  petition  of  special  appeal,  is  that  the 
Judge  is  wrong  in  not  giving  the  plaint- 
iff credit  for  the  excess  lands  which  the 
defendant  admits  to  have  been  in  his  pos- 
session, simply  because  in  his  plaint  he  had 
demanded  a  larger  quantity  of  land  than 
that  found  in  the  defendant's  possession. 
This,  we  may  observe,  is  not  the  objection 
taken  orally  by  his  pleader.  That  objec- 
tion was  that,  as  the  defendant  admitted 
holding  16  beegahs  odd  cottahs  at  a  rent  of 
28  rupees  3  annas  5  gundahs,  and  as  he  ad- 
mitted having  only  paid  rent  on  a  certain 
proportion  of  that  holding,  the  Judge  was 
wrong  in  not  giving  the  plaintiff  a  decree  for 
the  balance. 

With  regard  to  this,  we  find  that  the 
defendant  did  not  admit  any  such  thing. 
He  did  not  admit  that  he  paid  rent  for  9 
beegahs  3^  cottahs;  his  allegation  was  that 
he  paid  Rupees  17-8  as  the  rent  of  the  mou- 
rosee holding  of  16  beegahs  11  cottahs. 
This  objection,  therefore,  fails  in  its  incep- 
tion. 

As  to  the  other  objection,  we  cannot  say 
that  the  Judge  was  wrong  in  dismissing  the 
plaintiff's  suit  altogether.  The  plaintiff  had 
every  opportunity  of  finding  exactly  what 
it  was  that  he  asked  the  defendant  to  give 
him  an  increase  of  rent  upon.  He  had  mea- 
sured the  land,  and  he  was  bound  to  state 
distinctly  what  was,  the  extent  of  the  excess 
on  which  rent  was  demanded.  If,  then, 
having  all  these  opportunities  of  making  an 
exact  statement,  he  comes  into  Court  with 
one  which  is  nine-tenths  of  it  false,  we  do 
not  think  that  the  Judge  was  \^Tong  in  re- 
fusing the  Court's  assistance  for  recovery 
of  rent  on  the  small  excess  which  might, 
after  all,  be  found  in  the  defendant's  hands. 
He  can  get  that  in  a  suit  properly  framed. 

The  last  objection  is  that,  as  this  rs  a  suit 
for  arrears  of  rent,  the  Judge  is  wrong  in  not 
giving  the  plaintiff  a  decree  for  the  som  of 
Rupees  1 5-1 3-5,  which  arrears  are  admitted 
by  the  defendant.  A  sufficient  answer  to  this 
is,  that  this  is  not  a  suit  to  recover  arrears 
of  rent,  but  for  enhancement ;  and  supposing 
even,  which  is  not  at  all  clear,  the  sum  to 
be  due  as  arrears  by  the  defendant  upon  the 
land  which  he  does  hold,  it  is  the  plaintiff's 
business  to  recover  that  in  a  regular  way. 

There  are  no  grounds,  therefore,  on  which 
this  special  api)eai  can  be  maiatained,  and 
it  must  foe  dismissed  with  costs. 
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The  14th  April  1871. 


Present : 


The  Honble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 


Ezecution-aale  —Satisfaction  of  decree— Sec- 
tion 251,  Act  VIII.,  1859. 


Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Jessore, 
dated  the  2*jth  February  i8yt, 

Indro  Narain  Deb,  Decree- holder, 

versus 

Gobind  Chunder  Dhur,  Judgment-debtor, 

All  sales  by  Small  Cause  Court  Judges  should  be  con- 
ducted strictly  in  accordance  with  Section  25 1,  Act  VII I .  of 
1859;  thou^rh  where  property  of  small  value  is  being  sold 
in  execution  of  a  decree  for  a  considerable  amount,  and 
is  purchased  by  the  decree-holder,  a  Small  Cause  Court 
might  on  his  application,  and  as  an  exceptional  case, 
order  that  his  receipts  should  be  accepted  as  cash,  but 
provision  must  in  that  case  be  made  for  realizing  all 

fees  of  Court. 

• 

Case. — In  this  case,  the  decree-holder 
caused  the  moveable  property  of  his  judg- 
ment-debtor to  be  put  up  for  sale,  and  bid 
for  the  same  without  having  first  obtained 
the  leave  of  the  Court  for  that  purpose ;  and 
this  he  would  be  entitled  to  do  under  the 
ruling  in  Bundhoo  Roy  and  others  versus 
Hunooman  Singh,  quoted  in  Veerapa  Chitty 
and  others,  petitioners,  Weekly  Reporter, 
Civil  Rulings,  Volume  XIV  ,  page  406 ;  and 
his  pleader  has  applied  that  his  client  be 
permitted  to  file  his  receipt  for  the  property 
so  purchased  in  lieu  of  paying  the  price  of 
the  same  into  Court,  as  directed  by  Section 
251  of  Act  VIII.  of  1859,  the  practice  in  this 
Court  during  the  time  of  my  predecessors 
having  been  to  allow  parlies  10  file  such 
receipts. 

I  find,  on  referring  to  Marshman's  Civil 
Guide,  page  742,  that,  under  Circular  Order 
Calcutta  and  North- West  Courts,  dated  18th 
January  1839,  Civil  Courts  were  competent 
to  allow  a  decree-holder  to  file  his  receipt  for 


the  properly  which  he  purchases  in  It 
payment  of  the  purchase-money;  bt« 
was  only  allowed  in  cases  of  sale  of  _ 
orchards,  gardens,  or  small  portions  afi 
free  land,  and  that  the  Circular  had  noi 
cation  as  regards  sales  of  moveable  pi 
a  specific  provision  for  which  is  to  be 
in  construction  787,  3rd  May  1833, 
at  page  731  of  the  same  work,  and 
amongst  other  things,  says  that 
property  sold  in  execution  of  a  decreei 
be  paid  for  before  delivery."  And  it 
to  me  more  than  doubtful  whether  the 
lar  Order  of  1837  has  not  been  sq 
by  the  provisions  of  Act  VllI.  of  1859 
far  as  relates  to  sales  of  immqye^le 
perty. 

It  is  stated  in  the  application  made  bfj 
decree-holder's  pleader  that  the  pract 
allowing  a  decree-holder  to  file  a  re 
cases  of  sales  of  moveable  property  is 
tioned  by  all  the  Courts  in  the  Mofu 
I  myself  beli^  that  such  is  the 
but  as  it  appears  to  me  to  be  an  e 
one,  and  opposed  to  the  provisions  of 
251  of  Act  VIII.  of  1859.  I  have  o 
on  the  pleader's  application,  to  so 
following  points  for  the  decision  of  the 
Court,  m'z. : — 

Whether,  under  the  existing  law, 
competent  to  Small  Cause  Courts  ii 
Mofussil  to  allow  a  decree-holder,  pan' 
properties  sold  at  public  auction  in 
tion  of  his  decree,  to  file  his  receipt  n 
of  paying  the  whole  amount  of  par 
money  in  Court. 

7  he  judgment  of  the  High  Court 
delivered  as  follows  by — 

Norman,  C.  y.— We  thinfc  that  Ji 
Small  Cause  Courts  would  do  well  t» 
that  all  sales  should  be  conducted 
accordance    with    the    provisions    of 
tion  251. 

If  in  any  particular  case  there  was 
cree  for  a  considerable  amount,  and  pi 
of  small  value  was  being  sold,  we  are. 
prepared  to  say  that  the  Small  Cause 
(on   the  application  of  the  decree-hol 
whom   the    money,  when    paid    into 
would  belong)  might  not  order  that  the 
ceipt  of  the  decree-holder  should  be 
as  cash.     But  the  case  would  be  «• 
tional  one,  and  he  would  have  10^ 
provision  should  be  made  for  realiiNf' 
fees  of  Court. 
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The  14th  April  1871. 

Pnsent : 

Hon'ble  J.  P.  Norman,  Officiating 
tf  Justice  J  and  the  Hon'ble  G.  Loch, 
ig€, 

ition— Sections  52  to  54,   Act  XX.  of 
1866— Bonds. 

Pisa  to  the  High   Court  by  the  Judge 
the   Small    Cause    Court  at  Jessore^ 
the  6th  February  i8*ji. 

Jadab  Mundul 

versus 

Bisboo  Sirdar  and  another. 

552 to 54,  Act  XX.  of  iS66,contempIate  money- 
only.    A  bond  tor  the  delivery  of  paddy  without 
atton  of  its  money -value,  or  of  the  amount  to  be 
case  of  non-delivery,  cannot  be  summarily  en- 
mider  Section  53  of  that  lavM^ 

.—This  is  an  application  under  Sec- 

53  of  Act  XX.  of   1866  to  enforce  the 

ent  recorded  by  the  registering  officer 

Section  53  of  the  said  Act  on  the  bond 

Kgation  filed  with  it,  and    dated   13th 

1276. 

bond  is  one  for  paddy,  but   states 
51    other    things  "^i^l  Ttc^c^s  ttc^ 

n^  ^  ^ftfl  flT^^rt^  ?^  GTv^  ^f^ 

VjSI  fsipf^  affig  ^fif  ^-^  s5tftc^  ^   C?^ 

^^  ^c^^  «jci  %^5[  f«ir   «Rj  %^' 

Wtft  tt-Qirt  ^^finr  ^n"  and   the  petitioner 

[asks  that  a 'summary  decree  be  granted 
So  for  Rupees  63-0-0,  the  value  of  18 
of  paddy  at  the  rate  of  Rupees  3  8  per 

application   was   filed   on   the    12  th 

iry  last,  corresponding  with  29th  Pous 

^  B  S.,  and  the  question  arises  whether 

petitioner  is  entitled  to  a  summary  de- 

under  the  Section  cited. 

appears  to  me  that  there  are  only  two 
of  casea  in  which  the  obligee  is  enti- 
to  a  summary  decree,  vi%»y  one  where 
M^le  amount  becomes  due,  and  the  other 
instalment — when    the  amount 


is  payable  by  instalments — becomes  due ;  bat 
there  is  no  provision  for  a  case  like  the 
present ;  and  as  it  cannot  be  known  without 
evidence  besides  the  bond  and  the  applica- 
tion whether  or  not  any  payment  has  been 
made  in  Bhadro,  or  what  was  the  value  of 
6  arrees  of  paddy  in  that  and  the  follow- 
ing month  of 

•  Sreeram  Roy  Chowdhry  versus 
Kuleemooddeen  MoUah,  9  Weekly 
Reporter,  C.  R.,  477;  Kam  Narain 
Biswas  xersiis  Sreenath  Poddar,  ib. 


Pous,  I  do  not 
think  the  Act 
applies,     and 


49S;  Gour  Mohun  Doss  versus  Ram-     (he        petition 
roop   Mojoomdar,   10   Weekly  Re-     ,^.,«*.*ulw^*rx^-.* 
porter,  c!  R.,  84;  In  the  matter  of     muSt  therefore 
Luchmeeput    Sin^h     Doogar    and 
DhunsooK   Doss  Bavanee  and  an- 


be  referred  to 
a  regular  suit 
under  the  rul- 
ings noted  in 


other,  II  Weekly  Reporter,  App. 
from  6  J,  24. 

the  margin.* 

The  judgment  of  the  High  Court  was  deli" 
vered  as  follows  by — 

Norman,  C  J. — It  is  quite  plain  that  this 
bond  is  not  one  which  can  be  enforced 
summarily  under  the  provisions  of  Section 
53  of  Act  XX.  of  1866. 

The  Sections  from  52  to  54  clearly  con- 
template bonds  for  the  payment  of  money, 
and  none  others.  The  bond  before  the 
Small  Cause  Court  Judge  is  a  bond  which 
provides  for  the  delivery  to  the  plaintiff  of 
18  arrees  of  paddy,  without  any  specification 
as  to  the  money-value  of  such  paddy  or  the 
amount  to  be  paid  if  the  paddy  is  not  deli- 
vered. • 


tc  anv 


The  14th  April  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge, 

Small  Cause  Courts— Jurisdiction — Relative  of 
a  minor — Right  of  action — Section  3,  Act  XL., 
1858. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Jessore, 
dated  the  6th  February  i8yi, 

« 

Khanto  Bewah,  Plaintiff, 

tersus 

Nund  Ram  Nath,  Defendant, 

A  Court  of  Small  Causes  constituted  under  Act  XI.  of 
1S65  is  competent,  under  Section  3,  Act  XL  of  1858,  to 
allow  any  relative  of  a  minor  to  institute  or  defend  a 
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suit  in  his  bshalf  without  a  certificate  of  administration 
where  it  has  jurisdiction  in  relation  to  the  subject- 
matter  of  the  suit. 

Case. — The  plaint  in  this  case  was  pre- 
sented unaccompanied  with  a  certificate  un- 
der Act  XL.  of  1858;  and  as  the  plaintiff 
had  not  been  specially  admitted  by  this  Court 
to  sue  as  guardian  of  the  infant,  I  returned 
the  plaint  to  the  pleader,  in  order  that  he 
may  comply  with  the  provisions  of  Section 
3  of  the  said  Act.  He  has  done  this,  and 
again  presents  th^  plaint,  and  by  his  appli- 
cation asks  leave  of  this  Court  to  allow  the 
mother  to  sue  as  guardian  of  her  minor 
daughter. 

It  is  said  in  Macpherson's  Civil  Proce- 
dure, Edition  of  i860,  page  8  :  "In  order 
"that  justice  may  be  done,  it  is  necessary 
"that  suits  be  conducted  with  discretion 
"  and  intelligence ;  and  if  the  suitor  does  not 
"possess  these  qualities,  he  must  be  aided 
"  by  some  person  who  is  capable  of  forming 
«  a  judgment  as  to  the  necessity  of  applying 
"to  the  tribunals  for  protection  or  redress, 
"  and  who  may  be  responsible  to  them  that 
"the  suit  has  not  been  improperly  insli- 
"tuted;''  and  at  pages  ii  and  12  :  "In  the 
"case  of  a  minor  whose  estate  is  not  under 
"the  Court  of  Wards,  the  executor  of  the 
"  person  under  whose  Will  the  minor  is  en- 
"  titled  to  the  property,  or  the  legal  guar- 
"  dian  of  the  minor,  must  stand  in  his  place, 
"  and  be  subject  to  all  the  rules  of  suit  and 
"  defence  to  which  the  piinor  himself  would 
"be  subject  were  he  not  a  minor.  The 
"  question,  who  is  the  legal  guardian,  must 
"be  determined,  according  to  the  rules  of 
"the  community,  to  which  the  minor  be- 
**  longs. 

**  If  the  minor  be  not  a  European  British 
subject,  no  person  is  entitled  in  the  Pre- 
sidency of  Bengal  to  institute  or  defend 
any  suit  connected  with  the  estate  of 
which  he  claims  the  charge  in  trust  for  a 
minor,  until  he  shall  have  obtained  from 
the  Civil  Court  a  certificate  of  adminis- 
tration under  Act  XL.  of  1858.  But  when 
the  property  is  of  small  value,  or  for  any 
other  sufficient  reason,  any  Court  having 
jurisdiction  may  allow  any  relative  of  a 
minor  to  institute  or  defend  a  suit  on  his 
behalf,  although  a  certificate  of  adminis- 
tration has  not  been  granted  to  such  rela- 
tive. 

"  The ''legal  guardian,  however,  is  not  the 
"only  person  who  is  entitled  to  sue  on  be- 
"half  of  a  minor,  for  it  may  be  doubtful 
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who  is  the  legal  guardian,  or  the 
himself  may  be  the  person  who 
the  right  or  does  the  injury,  or  b 
neglect  to  give   needful    protection 
minor.     And  therefore   it   has  been 
down  that  any  friend  of  a  minor, 
his  regular  guardian  or  not,  may 
his   behalf   to   establish     his    right 
liberty,  however,  does  not  apply  to 
in  which  a  person  who  is  not  legal 
claims  to  receive  money  on  behatf 


minor. 
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The  practice  in  England  is  that  ihe 
chein  Amy,  or  guardian  ad  liiem,  m 
admitted  before  the  plaintiff  can  pn 
the  action,  and  this  practice,  I  \^\\t 
vails  in  the  High  Court  in  its  original 
diction ;  but,  of  course,  a  special  adi  * 
of  Prochein  Amy  or  guardian  to  pw 
or  defend  for  an  infant  is  not  to  be  d< 
an  authority  to  prosecute  or  defend  in 
the  particular  action  or  actions  speci 
that  the  question  arises  whether  the  \ 
in  the  presentj||fetance  can  sue  withoat 
first  obtaineti  from  this  Court;  and,  if 
whether  it  is  competent  to  this  Court^ 
any  law  for  the  time  being  in  force, or* 
power  inherent  in  itself,  to  allow  any 
of  a  minor  to  institute  or  defend  a  suit 
behalf,  although  a  certificate  of  admini 
has  not  been  granted  to  such  relative,    j 

I  am  of  opinion  that,  in  the  abscnc^^ 
certificate,  the  plaintiff  cannot  sue, 
this  Court  has  not  by  any  law  the 
those  cases  where  the  property  if  of 
value,  or  for  any  other  sufficient  rt 
allow  any  relative  of  a  minor  to  instil 
defend  a  suit  on  his  behalf,  as  the  proi 
of  Section  3  of  Act  XL.  of  1858  hti 
been   extended    to    Mofussil  SmlH  ' 
Courts,  nor  were  those  Courts  in 
when  that  Act   was  passed,  and 
there  appears  to  be   no  inherent 
such  Courts   to   allow   a  Prochein 
guardian  to  sue  without  a  certificate 
ministration. 

The  result  is  that  1  shall  reject  the 
as  also  the  application  for  leave  to 
guardian  of  the  minor,  contingent 
opinion  of  the  High  Court. 

The  judgment  of  the  High  Court  ^a^ 
vered  as/olltrws  by — 

Norman,  C.  7.— We  are  of  ophito 
Court  of  Small  Causes  instituted 
XL  of  1865  is  competent,  under 
Act  XL.  of  1858,  to  allow  any  rds 
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to  institute  or  defend  a  suii  rn  his 
(though  a  certificate  of  administra- 
DOt  been  granted  to  such  relative) 
case  in  which  such  Court,  has  juris- 
m  relation  to  the  sgbject-matter  of 


The  i4ih  April  1871. 

Present: 

lon'ble    J.    P.    Norman,     Officiating 
Justice^  and  the  Hon'ble  G.  Loch, 


decree— Objection  by  one  defendant— 
Jurisdiction. 

«  io  the  High  Court  by  the  Judge 
Small  Cause    Court  at  Burrtsal, 
the  6th  February  j8ji, 

Dookhee  Khan,  Plamtiffy 

versus 

ree  Ranee  and  others,  Defendants. 

be  competent  to  the  Judge  of  a  Small  Cause 
^heariosrone  of  the  defendants,  to  set  aside  an 
'decree  as  to  all,  if  justice  requires  it,  e,  g.,  if 
is  one  which  is  common  to  the  case  of  all ; 
;not  bonnd,  because  the  decree  is  set  aside  as 
It,  to  interfere  with  the  decision  against 
'  do  not  object. 

.—I  BKG  respectfully  to  state  that  in 
there  are  three  defendants,  against 
ffonjointly  plaintiff  obtained  an  ex-par te 
.for  money.  Afterwards  one  of  the 
Its  applied  to  set  aside  the  ex-parte 
Ithe  case^was  accordingly  re-opened, 
^it-trtal  ii  was  found  that  the  defendant 
liable,  and  the  Court  consequently 
ed  him.  It  is  now  urged  on  the  part 
[{^intifif  that,  as  only  one  of  the  defend- 
spplied  to  set  aside  the  ex-par  te 
5,  against  which  the  two  remaining 
Us  have  raised  no  objection,  and 
are  silent,  the  ex-par  te  order  before 
1  against  them  is  no  way  affected  by 
fendant  present  being  released  from  the 
Tt  and  the  former  order  should  not 
aside  as  regards  them.  In  support 
vgument,  plaintiff's  pleader  cites  a 
laid  down  in  an  Act  X.  case,  viz., 
Sorma  Chnckerbuttv,  defendant, 
^^vtrms  Anund  Moyee  Debia  Chow- 

^ol  XV. 


dhrain,  plaintiff,  respondent,  published  in 
V^olume  VII.  of  1867,  page  237,  Weekly 
Reporter,  in  which  it  is  ruled  "that  the 
"revival  of  a  suit  under  Section  58..  Act 
**  X.  of  1859,  does  not  re-open  the  case  as 
"  regards  all  the  defendants,  but  only  as  re- 
"gards  the  party  who  has  applied  to  have 
"his  particular  case  revived  and  heard  on 
"the  merits ;"  and  he  urges  that  the  case  un- 
der reference,  which  is  similar  in  nature, 
ought  to  be  disposed  of  in  the  like  manner. 
It  is,  however,  found  also  laid  down  in  Rule 
VIII.  of  the  Rules  of  Practice  for  Mofussil 
Courts  of  Small  Causes,  as  issued  by  the  late 
Sudder  Court  in  June  1861,  that  "when  a 
"new  trial  is  granted  in  accordance  with 
"Section  12,  Act  XLII.  of  i860  (now  Sec- 
*'tion  21,  Act  XI.  of  1865),  all  former  pro- 
"ceedings  become  null  and  void,  and  the 
"  plaintiff  shall  be  at  liberty  to  file  his  plaint 
"  de  novo,  &c."  The  form  how  to  record 
the  order  for  a  new  trial  accompanying  those 
rules  also  contains  the  following  words,  viz, : 
"  It  is  ordered  that  the  judgment  in  this 
"  case  and  all  subsequent  proceedings  there- 
"on  be  set  aside,  and  a  new  trial  had  be- 
"  tween  ihe  parties,"  &c. 

I  am  of  opinion  that  the  above  rule  and 
the  form  refer  to  the  consequences  of  grant- 
ing new  trial  of  a  contested  case  in  which 
plaintiff  and  defendants  were  present,  and  not 
of  re-opening  a  case  for  setting  aside  an 
ex-parte  order ;  but  as  I  am  doubtful  on  the 
point,  I  have,  pending  the  order  of  the 
Hon'ble  Court,  in  dismissing  plaintiff's  claim 
against  ^he  defendant  present,  upheld  the 
former  oftler  of  decree  against  the  defendants 
who  are  absent,  and  do  not  move  the  Court 
to  set  aside  its  ex-parte  order.  No  execution 
shall  be  issued  until  the  receipt  of  the  order 
of  the  Hon'ble  Court. 

The  judgment  of  the  High  Court  was  deli- 
vered as  follows  by — 

Norman,  C  J. — We  think  it  may  be  com- 
petent to  the  Judge  of  the  Small  Cause 
Court,  on  hearing  the  objections  by  one  of 
several  defendants,  to  set  aside  the  decree  as 
to  all  if  justice  seems  to  require  it;  as  for 
instance,  if  the  objection  is  one  which  is 
common  to  the  case  of  all ;  but  that  he  is  by 
no  means  bound,  because  the  decree  is  set 
aside  as  to  one  of  several  defendants,  tp  inter- 
fere with  the  decision  already  pronounced 
against  others  who  do  not  object,  and  in  fact 
may  have  no  ground  for  objecting  to  the 
decree. 
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The  14th  April  1871. 

Present  : 

The  Honble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  ihe  Hon'ble  F.  B.  Kemp 
and  F.  A.  Glover,  Judges, 

Purchase  of  decree  bj  a  judgement-debtor— 
Execution— Sale— Caveat  emptor— Notice. 

Case  No.  121  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbhoom,  dat- 
ed the  2Sth  April  i8jo, 

Digamburee  Debia  (Plaintiff)  Appellant, 

versus 

EshanChanderSein  and  others  (Defendants), 

Respondents. 

Mr,  Cowie  and  Baboos  Sreenath  Do^s  and 
Chunder  Aiadhub  Ghose  for  Appellant. 

Mr,  J.  W.  B,  Money  and  Baboos  Go  pal 
Lall  Mitter^  Kishen  Succa  Mookerjee, 
and  Nil  Madhub  Sein  for  Respondents. 

As  between  judgment-debtors  and  the  decree-holder, 
the  purchase  of  a  decree  by  one  of  the  debtors  operates 
ss  a  satisfaction  of  the  decree,  which  cjinnot,  after  such 
satisfaction,  legally  be  executed. 

Should  a  sale  take  place  in  execution  of  such  a  de> 
cree  so  satisfied,  the  sale  is  invalid;  and  if  the  proceed- 
ings leading  up  to  the  sale  included  specific  objections 
thereto  on  the  ground  of  such  satisfaction,  the  pur- 
chaser cannot  pretend  to  rely  on  any  legal  right  as  a 
purchaser  under  proceedings  valid  upon  the  face  of  them. 
and  of  the  invalidity  of  which  he  had  no  means  of 
informing  himself. 

If  a  purchase  is  made  of  property  in  litigation  while 
such  Iitfjifation  is  actually  going  on,  the  purchaser  is 
affected  in  the  same  manner  as  if  he  had  notice  of  the 
dispute,  though,  in  point  of  fact,  he  had  no  express 
notice  or  actual  knowledge  of  the  circumstances. 

Norman f  C,  J. — A  suir  for  enhancement 
of  rent  having  been  brought  by  Kalee 
Narain  Mookerjee,  Bipro  Churn  Chucker- 
butty,  and  others,  against  the  ancestors  of 
Kalee  Pershad  Shddhoo,  was  dismissed  with 
costs  in  January  1830.  Kalee  Pershad  sold 
the  decree  to  Ram  Dyal  Banerjee  and 
others.  In  1858,  after  the  death  of  Bipro 
Chum  Chuckerbutiy,  Kisto  Chonder  Chuck- 
erbutty,  the  son  and  representative  of  Bipro- 


Cluirn  Ciiuckerbutty,  purchased  the  decree 
in  the  name  of  Sharoda  Pershad  Roy.  On 
the  30th  of  June  i8()4,  Sharoda  Pershad 
Roy,  having  applied  for  execution  of  the 
decree,  obtained  an  order  for  the  aitachment 
of  a  putnee  talook,  called  Xakra  Kenda,  be- 
longing to  the  plaintiff,  Digamburee  Debia, 
the  widow  and  heiress  of  Kalee  Narain 
Chuckerbutty.  In  the  course  of  these  pro- 
ceedings, the  plaintiff,  on  the  nth  of  Sep- 
tember 1865,  presented  her  petition  to  the 
Judge,  and  therein  alleged  that  she  had  re- 
cently discovered  that  the  decree  had  been 
satisfied  by  having  been  purchased  by  one 
of  the  judgment-debtors,  Krisio  Chunder, 
in  tlie  name  of  Snaroda  Pershad  ;  ihu  Sharoda 
Pershad  held  that  decree  benltnee  for  the 
heir  of  Krisio  Chunder:  and  therefore  that 
the  decree  ought  not  to,  and  could  not,  be 
executed  against  her. 

Mr.  Craster,  the  Judge,  overruled  the 
objections  of  the  plaintiff,  and  ordered  thai 
the  sale  should- proceed. 

On  the  27th  of  October,  the  plaintiff 
presented  a  petition  to  the  Judge,  prayiijj 
for  a  postponement  of  the  sale,  referred  to 
the  former  petition,  and  reiterated  Lhi»siate- 
ment  that  one  of  her  co-debtors  had  bought 
the  decree  in  the  name  of  Sharoda  Pershad  : 
and  that  thereby  the  decree  had  become 
satisfied,  and  saying  that  she  was  then  ready 
with  her  witnesses  to  prove  her  allegation. 

The  Judge  passed  an  order  on  the  petition 
refusing  to  allow  any  postponement.  As  it 
was  late,  and  there  were  no  bidders,  the 
sale  did  not  take  place  on  the  27th  of 
October.  On  the  30ih,  the  plaintiff  put  in 
a  fresh  petition  praying  for  postponement. 
The  sale  took  place  on  the  same  day,  and 
at  that  sale  the  defendant,  Eshan  Chunder 
Sein,  became  the  purchaser  of  the  plaintiff's 
putnee  talook  Nakra  Kencta. 

Tne  plaintiff  having  appealed  to  this 
Court  against  the  order  allowing  the  sale, 
on  the  9th  of  May  1866,  Mr.  Justice  Bayley 
and  Mr.  Justice  Pundit,  considering  th^ 
the  Judge  had  not  given  sufficient  op  r- 
tunity  to  the  petitioner  to  prove  her  alU 
tion  that  the  purchase  by  Sharoda  Pers 
was   a   mere    benamee   transaction    bv    a 

m 

for  the  benefit  of  one  of  the  petitiom 
co-debtor  under  the  decree,  reminded  ' 
case  to  the  Judge. 

On  the  remand,  the  Judge,  Mr.  Toogt)  1, 
found  that  the  purchase  by  Sharoda  Persh  d 
Roy  wa^  made  benamee  for  Kristo  Chund<  r, 
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allowed  the  objection,  and  ordered  that  the 
sale  be  sel  aside. 

Mr.  Justice  Bayley  and  Mr.  Justice 
Shumbhoo  Nauth  Pundit  granted  a  review 
of  their  order  of  the  9th  of  May  1866  on 
the  application  of  the  purchaser  at  the  sale. 
The  case  uhimately  went  before  a  Full 
Bench,  the  decision  of  \vh\<h  is  reported  in 
9  Weekly  Reporter,  page  230. 

Sir  Barnes  Peacock,  in  whose  reasoning 
the   other  Judges  cortcur,   points   out  that, 
under  Section    208   of  Act  VIII.  of  1859, 
where  a  decreets  transferred  by  assignment, 
application  for  execution  may  be  made  by  the 
person  to  wh%m  it  has  been  transferred ;  and 
if  the  Court  shall  think  it  "just  and  proper" 
to  grant  such  application,  the  decree  may  be 
executed  in  the  same  manner  as  if  the  appli- 
cation had  been  made  by  the  original  decree- 
holder.     He  says  :  "  The  question  then  arises 
'*  whether  it  is  just  and  proper  to  allow  one 
*'of  several  debtors,  who  has  purchased  a 
"  decree  against  himself  and  the  others,  to 
"*  issue  execution  against  his  co-debtors,  and 
•*  recover  from  them  the  entire  amount.     The 
"case^not  being  provided  for  by  any  specific 
"  rule,  it  becomes  necessary  for  the  Court, 
"under  Regulation  III.  of  1793.  to  decide 
"the   case   according   to  the   principles  of 
"justice,  equity,  and  good  conscience.     The 
"  Court  must,  therefore,  decide  whether  it  is 
"according   to    the    principles    of    justice, 
"equity,  and  good  conscience  to  allow  one 
"  of  several  debtors  under  a  decree  to  pur- 
"  chase  the  decree  and  levy  the  whole  amount 
"  against  his  co-debtors.  "     He  comes  to  the 
conclusion  that,  *•  if  one  debtor  satisfies  the 
"judgment-debt,  and  takes  an  assignment  of 
"  it,  he  cannot  enforce  it  by  execution  or  in 
"  any  way  against  his  co-debtors.     His  only 
"  remedy  is  to  sue  them  for  contribution, 
"and   to   compel*  them   to   pay   him    their 
"  share  of  the  amount  for  which  the  decree 
"  was     purchased,    having     regard    to    the 
**  proportion  in  which  they  were  bound,  in- 
*' ter   sfy   to    satisfy    the   original    decree;'* 
and  "that  the  debtor  in  this  case,  having 
"taken  an  assignment  of  the  judgment,  was 
"  not    entitled   to   enforce   it   by   execution 
"  against  his  co-debtors.  "* 

The  Court  thought  that  whether  the 
sale  is  to  be  rever-;ed.  so  as  to  deprive  the 
purchaser  under  execution  of  the  benefit  of 
that  wkich  he  ha«  deiived  by  this  purchase, 
vraa  a  niatter  which  coold  only  be  decided 
in  a  regular  suit. 


The  suit  now  before  us  was  brought  to  try 
that  question.  The  Subordinate  Judge  dis- 
missed the  suit. 

He  says,  it  is  true,  that,  as  the  purchase  of 
the  decree  by  one  of  the  judgment-debtors 
was  tantamount  to  its  satisfaction,  no  exe- 
cution thereof  could  be  taken  out  again  ; 
but  it  is  not  alleged  by  the  plaintiff  either 
that  the  auction-purchaser  knew  that  the 
judgment-debtor  had  purchased  benamee  in 
the  name  of  Sharoda  Pershad,  or  that  they 
were  colluding  with  the  said  judgment-deb- 
tor. He  finds  that,  as  a  matter  of  fact,  they 
were  not  aware  of  the  circumstances  as  to 
the  satisfaction  of  the  decree.  He  refers  to 
the  case  of  Jan  Ali  versus  Jan  Ali  Chow- 
dhry,*  i  Bengal  Law  Reports,  Appendix, 
Civil,  page  56,  and  holds  that,  as  the  defend- 
ant, Eshan  Chunder,  acquired  the  proper- 
ty at  the  sale  as  purchaser  in  good  fiMth  and 
without  fraud,  he  ought  not  to  be  deprived 
of  the  property  so  acquired  ;  and  accorditigly 
he  dismissed  the  suit. 

From  that  decision  the  plaintiff  appealed. 

I  think  that,  since  the  Full  Bench  decision, 
it  must  be  taken  as  settled  that,  as  between 
the  debtor  and  the  decree-holder,  the  pur- 
chase of  a  decree  by  one  of  several  debtors 
operates  as  a  satisfaction  of  the  decree ;  and 
therefore  that,  after  such  satisfaction,  the 
decree  cannot  legally  be  executed. 

It  may  be  that,  if,  in  a  case  like  the  present, 
a  debtor,  having  satisfTed  the  decree,  failed  to 
cause  satisfaction  to  be  entered  up,  or  if  in  the 
present  case  the  debtor  had  neglected  reason- 
able precautions,  and  had.  omitted  to  take 
proper  means  of  giving  to  purchasers  at  the 
sale  notice  of  the  satisfaction  of  the  decree, 
a  person  purchasing  property  in  execution  of 
a  decree,  appearing  on  the  face  of  it  to  be 
good  without  notice  of  any  infirmity  in  the 
right  of  the  person  causing  the  decree  to  be 
executed,  would  not  be  affected  by  any  rights 
or  equities  of  the  judgment- debtors  against 
a  decree-holder  causing  the  decree  to  be  exe- 
cuted of  which  he  had  no  notice. 

In  the  present  case,  however,  the  pcfr- 
chaser  might  have  known  that  the  decree 
was  not  being  executed  by  the  original 
decree-holder.  Any  inquiry  as  to  the  title 
and  position  of  the  person  who  was  execut- 
ing the  decree  would  have  led  at  once  10  the 
discovery  that  the  now  plaintiff  was  contend- 
ing that  the  decree  was  one  which  had  been 
satisfied. 

*  10  W.  R.,  p.  154. 
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The  14th  April  1871. 


Present : 


The  Honble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'blc  F.  B.  Kemp 
and  F.  A.  Glover,  Judges, 

Poccbase  of  decree  by  a  judgment-debtor— 
Execution— Sale— Caveat  emptor— Notice. 

Case  No.  lai  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbhoom,  dat- 
ed the  2sth  April  1870, 

Digamburee  Debia  (Plaintiff)  Appellant ^ 

versus 

EshanChunder  Sein  and  others  (Defendants), 

Respondents, 

Mr,  Cowie  and   Baboos   Sreenath  DoiS  and 
.    Chunder  Madhub  Ghose  for  Appellant. 

Mr,  J.  W,  B,  Money  and  Baboos  Gopni 
Lail  Mitter,  Kishen  Succa  Mookerjee, 
and  Nil  Madhub  Sein  for  Respondents, 

As  between  judffment-de\)tors  and  the  decree-holder, 
the  purchase  of  a  decree  by  one  of  the  debtors  operates 
«8  a  satisfaction  of  the  decree,  which  cannot,  after  such 
satisfaction,  legally  be  executed. 

Should  a  sale  take  place  in  execution  of  such  a  de- 
cree so  satisfied,  the  sale  is  invalid ;  and  if  the  proceed- 
ings leading  up  to  the  sale  included  specific  objections 
thereto  on  the  ground  of  such  satisfaction,  the  pur- 
chaser cannot  pretend  to  rely  on  any  legal  right  as  a 
purchaser  under  proceedings  valid  upon  the  face  of  them, 
and  of  the  invalidity  of  "which  he  had  no  means  of 
informing  himself. 

If  a  purchase  is  made  of  property  in  litigation  while 
such  litigation  is  actually  going  on,  the  purchaser  is 
affected  in  the  same  manner  as  if  he  had  notice  of  the 
dispute,  though,  in  point  of  fact,  he  had  no  express 
notice  or  actual  knowledge  of  the  circumstances. 

Norman  J  C,  J. — A  suit*  for  enhancement 
of  rent  having  been  brought  by  Kalee 
Nanun  Mookerjee,  Bipro  Churn  Chucker- 
battj,  and  others,  against  ihe  ancestors  of 
Kalee  Pcrishad  Shadhoo,  was  dismissed  with 
coflFts  ip  January  1830.  Kalee  Pershad  sold 
the  decree  to  Ram  Dyal  Banerjee  and 
others.  In  1858,  after  the  death  of  Bipro 
Cbari)  Chuckerbutty,  Kisto  Chimder  Chuck- 
erbutty,  the  son  and  representative  of  Bipro- 


Churn  Chuckerbutty,  purchased  the 
in  the  name  of  Sharoda  Pershad  Y 
the    30th  of   June    i8ft4,    Sharoda 
Roy,    having  applied    for  executxKi 
decree,  obtained  an  order  for  the 
of  a  putnee  talook,  called  Nakra  Kei 
longing  to  the  plaintiff,  Digamburee 
the    widow    and    heiress    of    Kalee 
Chuckerbutty.     In  the  course  of  tl 
ceedings,  the  plaintiff,  on  the  nth 
tember  1865,  presented  her  peiiiioo 
Judge,  and  therein  alleged  that  she 
cently  discovered  that  the  decree  " 
satisfied  by  having  been   purchased 
of   the  judgment- debtors,    Kristo 
in  the  name  of  Snaroda  Pershad  ;  tha» 
Pershad   held  that  decree  benftace 
heir  of  Krisio  Chunder:  and  there 
the  decree  ought  not  to,  and  could 
executed  against  her. 


Mr.   Craster,   the    Judge,    overrul 
objections  of  the  plaintiff,  and  ord< 
the  sale  shou^- proceed. 

On  the  27th  of  October,  the 
presented  a  petition  to  the  Judge,  _ 
for  a  postponement  of  the  sale,  referl 
the  former  petition,  and  reiterated  thr 
ment  that  one  of  her  co-debtors  had 
the  decree  in  the  name  of  Sharoda  P< 
and  that  thereby  the  decree  had 
satisfied,  and  saying  thit  she  was  iheil* 
with  her  witnesses  to  prove  her  allega' 

The  Judge  passed  an  order  on  the 
refusing  to  allow  any  postponement 
was   late,   and   there   were  no  biddr 
sale   did    not   take   place    on   the 
October.     On  the  30ih,  ihc  plainiii 
a  fresh  petition  praying  for  post] 
The  sale  took  place  on  the  same 
at  that  sale  the  tlefendant,  Eshaa 
Sein,  became  the  purchaser  of  the 
putnee  taiook  Nakra  Keoifa. 

Tne    plaintiff    haviug    appealed 
Court  against  the  order  allowing 
on  the  9th  of  May  l86^,  Mr.  Justice 
and    Mr.   Justice    Pundit,    considcfioj 
the  Judge  had  not  given    sufficient 
tunity  to  the  petitioner  to  prove  her 
lion  that  the  purchase  by  Sharoda  1 
was   a   mere   benamee   iransaciion  bf^ 
for   the   benefit   of  one   of  the  peitt 
co-debtor  under  the  decree,  remuidt 
case  to  the  Judge. 

On  the  remand,  th«  Judge,  Mr. 
found  that  the  purchase  by  Sharoda 
Roy  WAS  made  benamee  for  Kristo  CttI 
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ihe  objection,  and  ordered  ihat  the 
set  aside. 

Justice     Bay  ley    and    Mr.     Justice 
Nauth  Pundit  granted   a   review- 
order  of  the  9th  of  May  1866  on 
cation  of  the  purchaser  at  the  sale. 
uUimately    went    before    a   Full 
the  decision  of  which  is  reported  in 
T  Reporter,  page  230. 

^&mes  Peacock,  in  whose  reasoning 
Judges   cortcuf,   points   out  that, 
Section    208    of  Act  VIII.  of   1859, 
ra  decreels  transferred  by  assignment, 
for  execution  may  be  made  by  the 
to  wht>m  it  has  been  transferred  ;  and 
L'ottft  shall  think  it  "just  and  proper" 
It  sach  application,  the  decree  may  be 
ti  In  the  same  manner  as  if  the  appli- 
had  been  made  by  the  original  decree- 
He  says  :  **  The  question  then  arises 
ler  it  is  just  and  proper  to  allow  one 
jveral  debtors,  who  has  purchased  a 
against  himself  and  the  others,  to 
execution  against  his  co-debtors,  and 
irfrom  them  the  entire  amount.     The 
being  provided  for  by  any  specific 
It  becomes  necessary  for  the  Court. 
Regulation   III.  of   1793,  to  decide 
^case  according   to  the   principles  of 
J,  equity,  and  good  conscience.     The 
mast,  therefore,  decide  whether  it  is 
rdlng  to    the    principles    of    justice, 
U  and  good  conscience  to  allow  one 
feral  debtors  under  a  decree  to  pur- 
Ihe  decree  and  levy  the  whole  amount 
his  co-debtors. ''     He  comes  to  the 
(ion  that,  '*  if  one  debtor  satisfies  the 
leoi-debt,  and  takes  an  assignment  of 
cannot  enforce  it  by  execution  or  in 
ly  against  his  co-debtors.     His  only 
ly  is  to  sue  them  for  contribution, 
to  compel*  them   to   pay    him    their 
of  the  amount  for  which  the  decree 
purchased,    having     regard    to    the 
tion  in  which  they  were  bound,  in- 
>*i  to  satisfy    the   original    decree ; " 
""that  the  debtor  in  this  case,  having 
an  assignment  of  the  judgment,  was 
entiiled   to  enforce   it   bv   execution 
his  co-debtors.  * 

Court  thought  that  whether  the 
to  be  rever-it^d,  .so  as  to  ileprive  the 

ir  under  execution  of  the  benefit  of 

faf  hfttft  deiiv«d  by  this  purchase, 

"latier  wblch  coold  only  be  decided 

iUr  suit. 


The  suit  now  before  us  was  brought  to  try 
that  question.  The  Subordinate  Judge  dis- 
missed the  suit. 

He  says,  it  is  true,  that,  as  the  purchase  of 
the  decree  by  one  of  the  judgment-debtors 
was  tantamount  to  its  satisfaction,  no  exe- 
cution thereof  could  be  tikken  out  again  ; 
but  it  is  not  alleged  by  the  plaintiff  either 
that  the  auction-purchaser  knew  that  the 
judgment-debtor  had  purchased  benamee  in 
the  name  of  Sharoda  Pershad,  or  that  they 
were  colluding  with  the  said  judgment-deb- 
tor. He  finds  that,  as  a  matter  of  fact,  they 
were  not  aware  of  the  circumstances  as  to 
the  satisfaction  of  the  decree.  He  refers  to 
the  case  of  Jan  Ali  versus  Jan  All  Chow- 
dhry,*  i  Bengal  Law  Reports,  Appendix, 
Civil,  page  56,  and  holds  that,  as  the  defend- 
ant, Eshan  Chunder,  acquired  the  proper- 
ty at  the  sale  as  purchaser  in  good  f»ith  and 
without  fraud,  he  ought  not  to  be  deprived 
of  the  property  so  acquired  ;  and  accordittgly 
he  dismissed  the  suit. 

From  that  decision  the  plaintiff  appealed. 

I  think  that,  since  the  Full  Bench  decision, 
it  must  be  taken  as  settled  that,  as  between 
the  debtor  and  the  decree-holder,  the  pur- 
chase of  a  decree  by  one  of  several  debtors 
operates  as  a  satisfaction  of  the  decree ;  and 
therefore  that,  after  such  satisfaction,  the 
decree  cannot  legally  be  executed. 

It  may  be  that,  if,  in  a  case  like  the  present. 
a  debtor,  having  satisfted  the  decree,  failed  to 
cause  satisfaction  to  be  entered  up,  or  if  in  the 
present  case  the  debtor  had  neglected  reason- 
able precautions,  and  had-  omitted  to  take 
proper  means  of  giving  to  purchasers  at  the 
sale  notice  of  the  satisfaction  of  the  decree, 
a  person  purchasing  property  in  execution  of 
a  decree,  appearing  on  the  face  of  it  to  be 
good  without  notice  of  any  infirmity  in  tlie 
right  of  the  person  causing  the  decree  to  be 
executed,  would  not  be  affected  by  any  rights 
or  equities  of  the  judgment-debtors  against 
a  decree-holder  causing  the  decree  to  be  exe- 
cuted of  which  he  had  no  notice. 

In  the  present  case,  however,  the  pt|r- 
chaser  might  have  known  that  the  decree 
was  not  being  executed  by  the  original 
decree-holder.  Any  inquiry  as  to  the  title 
and  position  of  the  person  who  was  execut- 
ing the  decree  would  have  led  at  once  to  the 
discovery  that  the  now  plaintiff  was  contend- 
ing that  the  decree  was  one  which  had  been 
satisfied. 


^hM^*a 
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Mr.  Cowie  admitted  that  it  might  be  taken 
that  the  defendant,  Eshan  Chunder,  bought 
without  any  actual  knowledge  of  the  facts 
which  constituted  satisfaction  of  the  decree  ; 
but  he  relied  on  the  fact  that  he  bought  pro- 
perty at  a  sale  as  to  the  legality  of  which 
active  litigation  was  going  on,  and  contended 
that  he  must  have  been  informed  of  the  pro- 
ceedings upon  the  petitions  of  the  27th  and 
30th  of  October. 

It  is  a  general  rule  that,  if  a  purchase  is 
made  of  property  in  Irtigation  while  such 
litigation  is  actually  going  on,  the  purchaser 
is  affected  in  the  same  manner  as  if  he  had 
notice  of  the  dispute,  though,  in  point  of  fact, 
he  had  no  express  notice  or  actual  know- 
ledge of  the  circumstances — See  Story's 
Equity  Jurisprudence,  Section  405  ;  Worsley 
versus  The  Earl  of  Scarborough,  3  Atkyns, 
page  392. 

The  proceedings  in  the  Court  leading  up 
to  the  sale  under  which  the  defendant,  Eshan 
Chunder,  claims  form  a  part  of  his  title.  I 
think  it  clear  that  he  must  be  treated  as  if 
he  had  bought  the  property  with  notice  of 
these  proceedings.  It  must  be  taken  that 
he  knew  that  there  was  a  contest  between 
the  plaintiff  and  Sharoda  Pershad  whether 
the  decree  had  been  satisfied  or  not,  and 
whether  the  decree  could  be  legally  executed. 
Even  if  he  is  not  bound  by  the  decision 
upon  the  appeal  as  to  the  invalidity  of  the 
sale,  his  title  must  stand  or  fall  with  that 
sale  ;  and  if  the  sale  is^  invalid,  as  in  the  pre- 
sent stage  of  the  case  we  must  hold  it  to  be, 
he  cannot  pretend  to  rely  on  any  legal  right 
as  a  purchaser  under  proceedings  valid  upon 
the  face  of  them,  and  of  the  invalidity  of 
which  he  had  no  means  of  informing  himself. 

For  this  reason,  I  think  that  the  judg- 
ment of  the  Subordinate  Judge  must  be 
reversed. 

It  is  slated  that  the  purchase-money  is  in 
Court  f  and  the  sale  having  been  set  aside, 
the  defendant,  Eshan  Chunder.  is,  no  doubt, 
entitled  to  get  back  his  purchase-money. 
The  plainiiflF  will  have  a  decree  for  posses- 
sion of  the  property  in  suit  with  costs  in 
both  the  Cour»s. 

Kemp^  y. — In  the  Court  below,  the  Subor- 
dinate  Judge  found  on  the  evidence  that  it 
had  been  established  that  the  decree,  in 
saiisfadlioii  of  which  the  sale  took  place, 
was  purchased  by  one  of  the  co-debtors 
in  the  name  of  Sharoda  Pershad,  and  that 
the  decree  thereby  became  satisfied.    But 


the  Subordinate  Judge  did  not.  as 
serves,  **  think  it  right  that,  because 
''  the  judgment-debtors  purchased  thei 
'*  and  brought  the  disputed  property 
''  in  execution  of  that  decree,  that 
*'  fore  the  plaintiff  should  regain 
''of  the  said  property.  Further,  thai  I 
*'  true  that,  as  the  purchase  of  the 
*'  by  one  of  the  judgment-debu 
"  tantankount  to  its  satisfaction,  no 
''tion  thereof  could  be  taken  ool 
"but  it  is  nowhere  alleged  by  the 
*Mn  her  petition  of  claim  that  the 
''  one  of  the  judgment-debtors  bsvH 
*'  forced  the  decree  after  bis  pi 
*'  the  same  in  the  benamee  of  ogp 
"  creatures,  Sharoda  Pershad,^  was 
''known  to  the  auction-parchaser, 
"ant  in  this  case,  or  that  be 
"  fraudulent  connection  in  the 
"that  he  colluded  or  leagued  with 
"judgment-debtor."  The  plaintifft| 
was  dismissed  with  costs. 

It  appears  to  me  that  the  jodgmenr| 
Subordinate  Judge  is  wrong.     It  ' 
-..,..     o  ^eW  by  the  Fun  ^ 

vT^e'l^X.,^^.^::     tjiat  the  purc^ 

decree  by  one 01" 
ment-debtors  operates   as   a  sati! 
that  decree,  and  that  the  jadgmenl- 
so  purchasing  cannot  enforce  that 
execution   or   in   any  way   against 
debtors,  but  the  only  remedy  is  to 
for  contribution. 

It  therefore  being  found,  and  not 
before  us,  that  the  purchaser  of  this 
was  made  by  one  pf  the  judgment-i 
the  name  of  Sharoda  Fershad,  the 
was  not  one  which  could  have  supf 
execution.    There  are,  no  doubt, 
this  Court  to  the  effect  that  the 
reversal  of  a  decree,  whic^  vras  gooij 
time  the  sale  took  place,  will  not 
purchase  made  by  a  third  party, 
present  case  is  quite  a  different  oo6r^ 
is  a  case  of  a  decree  which  was 
when  the  sale  took  place,  and  which.  ^ 
fore,  ought  not  to  have  been  executed 

There  remains  the  question  vb( 
defendant,  Eshan  Chunder,  the  pt 
had  actual  or  constructive  notice 
plaintiff  had,  prior  to  the  sale,  decifl 
no  sale  could  legally  take  place,  ' 
as  the  decree  had  been  satisfied  by  1 
chase  of  one  of  the  judgoieat- 
the  name  of  Sharoda  Pershad. 
clear  that  the  plaintiff  did  &fMSf\ 
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ord  this  objection  prior  to  the  sale  in 
tition  dated  the  7th  Bhadro  1272,  B.  S. 
ked  the  Court  to  take  evidence  on  the 
and  the  Court  directed  her  to  adduce 
ice.  Notwithstanding  this,  and  in  the 
jci  two  or  three  attempts  prior  to  sale 

part  of  the  plaintiff  to  be  permitted 
we  her  pleas,  the  Court  proceeded  to 

disputed  property. 

Lrs  to  me  clear  that  vvith  this  speci- 

lion  CO  the  sale,  which  was  on  record 

the  sale  took  place,    the    purchaser 

id  at  his  own  risk.     He  was  put  on 

r,  and  ought  to  have  satisfied  himself 

the  decree   was   one   which  could   be 

:£.  «The  purchaser  has  been  examin- 

He  admits  that  he  has  known  Sbaroda 

id,  the  benamee  purchaser,  from  his 

;  and  that  he,  the  purchaser,  was,  if 

not  now,  in  the  service  of  the  judg- 

lebtor  who  purchased  the  decree.     1 

for  a  moment  believe  that,  under  such 

imstances,  he  was,  as  he  states,  entirely 

iQt  of  the  fact  that  the  purchase  had 

made  benamee,  or  of  the  nature  of  the 

tiffs  objections  to  the  sale  taking  place. 

to  the  consent  of  the  plaintiff  to  which 

Subordinate  Judge   alludes,  I   observe 

vhen  the  Court  determined  to  proceed 

and  refused  to  inquire  into  the  plaint- 

^ objections,  the  plaintiff's  pleader  asked 

'  vit  one  of  the  properties  lotted   sold 

as  it  was  probable  that  the  sale  of  that 

ty  would  satisfy  the  decree,  and  render 

try  to  sell  the  other  lots.     This 

consent  to  the  sale  or  recognition  of 

ility. 

has  been  contended  that  the  plaint  does 

lidtinctly  state  that  the  defendant,  the 

ir»  had  notice  of  the  plaintiff's  objec- 

tto  the  sale  ;^ but  on  turning  to  the  plaint, 

'  that  the  plaintiff  distinctly  states  that 

urged  that  the  sale  could  not  legally 

proceeded  with,  and  that  the  sale  was 
id  without  any  adjudication  of  her 
lions.'* 

On  the  whole  case,  it  appears  to  me  clear — 

[I/.— That  there  was  no   decree   existing 
lich  could  support  the  execution  and  sale. 

'•--That  the  defendant  had,  if  not  ac- 

constructive  notice   of   the    plaintiff's 

I  and  that  he  purch£sed  without  mak- 

inqniry  which  the  recorded  objection 

^himiflf  put  him  upon  making. 


The  purchase-money  is  in  deposit  in  the 
Court,  and  can  be  refunded  to  the  defend- 


ant. 


I  would  reverse  the  decision  of  the  Sub- 
ordinate Judge,  and  decree  the  plaintiff's 
suit  with  costs  of  both  Courts  payable  by 
the  respondents. 

Gloverj  y, — I  entirely  concur  in  this 
judgment. 


The  I4ih  April  1871. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Memoranda  of  evidence— Recorded  depositions 
—Raj  —Inheritance— Custom  (local  or  family) 
—Exclusion  of  femates— Evidence. 

Case  No.  254  of  1568. 

Regular  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  0/  Lohardugga, 
dated  the  12th  September  t^68, 

Maharanee  Heeranath  Kooeree  (Defendant), 

Appellant, 

versus 

Baboo  Burm  Narain  Singh  (Plaintiff), 
Respondent. 

The  Advocate- General  (Mr.  CowieJ  and 
Baboo  Onookool  Chutider  Mookerjee  for 
Appellant. 

Mr.  A,  T.  T.  Peterson  for  Respondent. 

Where  there  is  conflict  between  a  Judge's  memoranda 
of  evidence  and  the  recorded  depositions  of  the  wit- 
nesses, the  Court  must  be  guided  by  the  latter. 

W%\M  {by  Jackson y  3^.)  that  where  the  ri^ht  of  succes- 
sion to  a  Raj  or  zemindaree  (dignity  and  estates) 
depends  upon  the  custom  which  regulates  the  devolu- 
tion of  the  Raj,  the  true  (Question  as  l>etweeo  rival 
claimants  is,  which  of  them  is  favored  by  the  custom  as 
knoivn  to  the  public  functionaries  of  the  district,  as 
recognized  by  the  family  itself  of  the  late  Rajah,  and 
as  establishea  by  precedents. 

Held  {Jby  Jackson^  J.)  that,  for  the  pifrpose  of  as 
certaining  the  custom  of  any  given  family  on  particu- 
lar points,  there  can  l>e  no  more  important  source  of  in- 
formation that  the  declaration  of  successive  heads  of 
the  family  on  solemn  occasions. 
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Held  {by  Markby,  J.)  that,  where  the  impartibility 
of  the  dignity  and  estates  of  a  Raj  had  its  ori^fln, 
not  in  any  custom,  family  or  local,  but  in  the  peculiar 
character  of  the  Raj  itself,  and  which  by  its^ery  nature 
was  indivisible,  the,  nature  of  the  Raj  would  not  ex- 
clude from  inheritance  any  persons  of  either  sex  if 
without  physical  or  intellectual  infirmity. 

Held  {by  Markby,  J.)  that,  in  order  to  establish  a 
kcolachoTy  or  family -custom  of  descent,  there  nriust  be 
shown  cither  a  clear,  distinct,  and  positive  tradition  in 
the  family  that  the  custom  exists,  or  a  long  series  of 
instances  of  anomalous  inheritance  from  which  the 
koolachar  may  be  inferred. 

Held  {by  Markby,  J.)   that,   to  establish  a  local 
custom  to  exclude  females  from  inheritance  by  instances 
of  exclusion  in  a  certain  district,  the  district  must  be  | 
stated  and  described  geographically,  in  which  the  cus-  , 
tom  is  now,  and  for  a  long  time  has  been,  prevalent,  I 
and  which  includes  the  property  in  question.     A  suffi- 
cient number  of  instances  of  exclusion  within  that  lo-  1 
cality  must  then  be  adduced  to  establish  that  the  custom  ' 
extends  to   the  whole  district,   and  therefore  governs  ] 
the  succession  in  dispute.     Until  some  connection,  geo-  1 

fraphical  or  political,  is  shown  to  exist  between  two 
istricts,  there  is  no  ground  for  inferring  the  custom  of  I 
one  district  from  its  existence  in  another. 

Jackson^  y.~rTHE  subject  of  investiga- 
tion in  this  suit  is  the  right  of  succession  lo 
the  Raj  or  zemindaree  (the  dignity  and  ihe 
estates)  of  Ramghur  in  Chota  Nagpore,  va- 
cant by  the  death  ot  Triloke  Naih,  the 
infant  son  of  the  last  actual  Maharajah  Ram 
Nath  Singh  Bahadoor. 

The  infant  in  question  was  a  posthunooiis 
child,  and  it  seems  that,  on  the  death  of  the 
Maharajah  without  issue,  the  Court  of  Wards 
had  assumed  the  charge  of  the  estates  which 
it  still  retains  pending  a  decision  by  the 
Civil  Courts  as  to  the  party  really  entitled. 

The  present  suit  was  commenced  by  Haboo 
Burm  Narain  Singh,  as  next  agnate,  against 
the  officer  of  the  Court  of  Wards  in  posses- 
sion, and  against  the  widow  of  the  late 
Maharajah  Ram  Nath'  mother  of  the  de- 
ceased infant,  as  "  opposer  of  the  plaintiff's 
claim." 


This  lady  alleged  herself  to  be  entitled 
as  heir  on  the  death  of  her  husband  anJ  her 
son  (paragraph  3,  written  statement).  But 
she  claimed  one  portion  of  the  property  in 
suit,  namely,  guddee  khurkur,  as  her  own, 
alleging  it  to  have  been  purchased  for  her 
with  her  monev  bv  her  late  husband. 

In  a  separate  suit,  the  same  local  Court 
had-  to  decide  between  ihe  claims  of  the 
present  plaintifiF,  and  a  third  person  \vho 
asserted  his  right  as  a  nearer  kinsman  but 
cognate.  ^ 

Burm  Narain  was  successful  in  both  suits. 
aad  both  his  opponents  appealed  to  this 
Court.     The  appeal  of  tbe  cognate  bas  been 


decided,  and  we  are  now  concernei  widn 
appeal  of  the  widow  mother. 

In  determining  this  appeal,  there  are 
!  considerations  which  it  seems  to  mc 
I  tant  to  keep  in  view. 

The  first  is  that,  although  in  point  of 
Burm  Narain  is  plaintiff  and  the 
defendant,  yet,  in  fact,  both  stand 
\  same  ground  as  claimants  of  an  estate 
is  in  the  custody  of  the  Court  of  Wal " 
therefore  the  burden  of  proof  does 
on  the  one  side  more  than  on  the  other. 

The  second  is  that  the  Ranee  does 
more  than  her  antagonist  claim  the  |>r 
under    the   strict    provisions  of  i^e 
Law,  but  that  both   parties,   while  refi 
generally   to   the  Shastras  (see   their 
and    written    statement    respeciiveU')r 
appealed  to  the  custom  which  regulatetj 
devolution   of  this   Raj — and    this,   I 
it  abundantly  clear  for  other  reasons, 
be  the  basis  of  our  decision. 

The  plaintiff,  of  course,  more  emphai 
relies  on  this  custom  or  kooiachar,  bafi 
defendant  also  gives  her  own  versioa 
so  as  to  show  her  own  right  and  lo  exi 
the   plaintiff,    which    I  think  is  evidc 
reading  the  5th,  6th,  7th,  and  8th,  and 
tion   of   the    last   paragraph    of  her 


statement  together. 


on 


But   what   seems  to  me  decisive 
point  is  the  judgment  of  the  Sadder 
in    1813    between    the    ancestor   oi 
Narain   and  the  Maharajah  of  thai  ti 
Select  Reports,  pp.  92-97V 

The  opinion  of  the  Court  (which  di 
of  the  suit)  was  in  these  terras :  pa^c 
"  Adverting,    however,    to    the   extent 
'*  situation   of   the   estate,    to   the  zei 
"possessing  the  title  of   Rajah,  and 
*'  maintaining  a  sort  of  feudal  cstablrshl 
''of  troops  and  dependant  jageerdart^ 
"Court  could  entertain  little  doobt 
*'  w»as  not  a  common  estate  divisible 
"laws  of  inheritance.*' 

It  does  not  precisely  appear  wheibcf 
Sudder  Dewanny  Adawlot  coocurrcil  \^ 
dissented  from,  the  view  taken  by  the 
vincial    Court    in    that   case,    natneJf, 
Regulation  X.  of  1800  did  not  apply  »^ 
estate  (1  should  have  been  inclined  to  ' 
that  it  did) ;  but  the  question  does  not 
to-be  of  much  importance,  few  '^*^ 
abolished  by  Regulation  XLof  >793*^ 
tially   reseored   by   the  later  btw  is  tbitl 
non-partition,  and  \)bm  aloae. 

f 
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I  ihmk  is  it  material  to  inquire  whe- 
.as  slated  by  Baboo  Sharaa  Churn  Sir- 
fio  his  Digesi,  page  19  (foot-note),  2nd 
),  the  effect  oi  the  bewusta  and  the 
cm  in  the  case  of  Ishan  Chand  versus 
Cbonder  Roy*  is  to  clothe  large  zerain- 
with  ibe  attributes  of  principalities. 

term  Raj  and  the  title  Rajah  as  used 
lem  limes  do  undoubtedly  occasion 
iln  amount  of  confusion.  A  pretty 
iccoTint  of  the  matter  will  be  found 
answers  to  a  series  of  questions  on 

rights  and  privileges  of  landholders, 
by  Gholam  Hossein  Khan  (author  of 

lia^ool'Moo/akAereea)  and  the  /iov  Roy- 

rintedin  Hariagton's  Analysis,  Volume 

pages    314-356 — see    especially     the 

rs  to  question  31 — and   the   case   of 

Tej  Singh  (there  called  Taj  Singh) 

>re3sly  mentioned  by  Gholam  Hossein 
who   calls    him    (question    30)    the 

idar  of  Ramgarh. 

true  question,  therefore,  in  this  case 

10  be  whether  the  custom  of  the 
[urh  zemind.iree  or  Raj,  as  deposed  to 
;f5Dns   acquainted    with    it   as    known 

public  functionaries  of  the  district, 
cognized  by  the  family  itself,  and  as 
isbed  by   precedents,  favors   the  suc- 

of  the  male  heir  or  of  the  widow 
I  mother. 

ke question  has  been  a  little  complicatevl, 
shifting  or  widening  of  the  issue  (I  am 
Saare  which),  so  as  to  include  a  local 
;  but  it  seems  to  me  that,  as  far  as  the 
Uiff  is  concerned,  this  amounts  to  no- 
more  than   his  seeking  to  strengthen 
fibidencc  as  to  koolachur  or  custom  in 
m  family,  by  showing  that  a  s.milar 
prevailed  in  families  of  the  same  or 
the  same  cank  in  the  vicinity. 

ife  look  ai  it  in  this  point  of  view, 
',  I  think,  relieved  from  certain  dif- 
•I  z%  to  the  kind  of   proof   required 

4s  to   the    precise    allegation    ot    the 

itiS. 

this  way,  also,  we  are  less  embarrassed 

J.absiract  questions  of  Hindoo  Law;  and 

io  conform  to  the  injunctions  of  Menu, 

Vill,  verse  41,   where  he  prescribes 

into  the  "rules  of  certain  families" 

>ng  the  ** peculiar  laws"    which  are 

'*  caiablisbed "  (if  they  be  not  repug- 

toihe  law  of  God,  adds  Cdlliica). 


*i  S.  D.  A,  p.  J, 


L'p>n  the  issue  I  have  stated,  it  seems  to 
me  thai  the  plaintiff  was  entitled  to  judg- 
ment, and  that  he  has  been  properly  declared 
entitled  to  succeed  to  the  Raj  and  the  es- 
tates. 

I  think  that  the  witnesses  called  by  the 
plaintiff  prove  that  in  the  belief  of  members 
of  the  family  and  by  general  repute  the 
koolachar  excluded  females. 

From  the  mode  in  which  the  Judge's  notes 
of  thi  evidence  are  worded,  it  would  seem 
at  first  sight  as  if  the  witnesses,  or  at  any 
rate  most  of  them,  meant  to  affirm  as  the  only 
custom  with  which  they  were  acquainted  the 
succession  of  a  single  heir  and  the  non-par- 
ticipation of  younger  brothers;  but  I  think 
this  was  not  the  meaning  of  the  witnesses, 
as  shown  by  the  original-  depositions,  and 
that  they  meant  to  be  as  explicit  on  the  one 
point  as  on  the  other. 

The  occasional  conflict  between  the  Judge's 
memoranda  and  the  recorded  depositions  is, 
no  doubi,  very  embarrassing,  and  it  is  especi- 
ally vexatious  where  the  memorandum  is  not 
full,  and  where  the  Judges  of  appeal  are 
unacquainted  or  imperfectly  acquainted  with 
the  vernacular.  In  fact,  the  more  nearly  the 
note  approaches  to  a  complete  representation 
of  the  witness's  testimony,  the  greater  is  the 
difliculty ;  and  I  may  say  that  in  some  cases 
the  inclination  of  my  mind  has  been  to  sus- 
pect that  the  note  represented  more  exactly 
tne  witness's  meanilig  tha'i  the  actual  d6- 
'■■  position  did. 

But  .1  think  there  can  be  no  doubt  that, 
in  case  of  difference,  the  actual  recorded 
•  evidence  in  exUnso  is  what  we  must  be 
.  guided  by;  and  it  is  to  be  hoped  that  the 
Procedure  Code  may  shortly  be  improved 
in  this  respect,  so  as  to  get  rid  altogether 
of  the  double  record. 

And  in  considering  the  recorded  evidence 
in  this  case,   as  well   as  the  written  state- 
ments, allegations,  and  oral  pleadings  of  the 
parties,    large  allowance   must  be  made  for 
the    circumstances    of    the    trial.     Courts 
highly  untechnical  and  simple,  pleaders  very 
;  imperfectly    educated   and    trained,   agents 
\  whose  advice  continually  misleads,  compel 
us  10  to  be  extremely  cautious  in  the  inference 
we  draw  from  the  line  taken  by  either  party 
;  in  Court,  and  in  the  construction  •which  we 
put  on  the  evidence  recorded. 

It  is  safer  to   collect   the   meaning  of   a 
witness    from   the    whole   of    his   testimony 
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than  to  give  their  full  meaning  to  isolated 
parts  of  it.  And  if  the  witnesses  in  the 
present  case  be  so  dealt  with,  I  think  the 
plaintiff's  contention  will  be  found  to  be 
amply  substantiated,  so  far,  that  is,  as  in  the 
nature  of  the  case  the  witnesses  could  go. 

For  instance,  I  understand  the  first  witness, 
Thakoor  Jeih  Singh,  a  witness  from  his  age 
and  position  of  great  importance,  to  affirm  a 
family-custom  whereby  Maharanees,  widows, 
do  not  inherit  the  estate,  but  receive  an 
assignment  of  land  worth  Rupees  4,000 
yearly  for  their  maintenance.  He  also  affirms 
the  custom  of  succession  by  a  single  heir, 
younger  brothers  receiving  maintenance, 
maintenance  in  both  cases,  as  usual  under 
the  Mitakshara,  indicating  incapacity  for,  and 
exclusion  from,  an  inheritance  of  the  estate. 

In  like  manner,  Thakoor  Sirvee  Singh,  a 
person  of  good  family,  it  would  seem,  though 
not  of  the  Ramghur  house,  positively  says: 
''  No  Maharanee  has  ever  sat  in  the  guddee ; 
"  it  is  not  the  custom  of  the  family,"  which 
in  the  native  idiom  is  tantamount  to  saying 
there  is  a  custom  against  it. 

The  third  winess,  Nuncf  Lall  Singh,  does 
not  speak  very  decidedly ;  but  the  tendency 
of  his  evidence  is  against  female  succession, 
and  it  is  remarkable  that  such  evidence  was, 
though  remotely,  against  his  own  interest, 
his  father  having  married  a  daughter  of 
Koonwar  Bodh  Singh  •(plaintiff's  ancestor 
and  youngest  son  of  the  first  Maharajah),  and 
he  himself,  therefore,  being  in  the  possible  line* 
of  descent  if  daughter's  sons  could  inherit, 
which,  according  to  the  other  witnesses,  they 
could  not  in  this  familv. 

The  4th  and  5th  witnesses  merely  say 
that  they  never  heard  of  instances  of  a 
woman  succeeding  to  the  guddee,  but  it  is  to 
be  observed  that  the  defendant  does  not 
appear  to  have  asked  in  cross-examination 
whether  a  female  could  succeed  if  the  case 
were  to  arise. 

The  same  observation  applies  to  the  6ih 
witness,  but  he  refers  to  the  fact  (as  did 
the  preceding  witness)  of  the  widows  of 
three  previous  Maharajahs  being  alive  and 
(says  the  preceding  witness)  in  the  receipt 
of  maintenance. 

_         ^ 

The  9th  witness  strongly  affirms  the 
custom  to  exclude  females,  and  he  is  de- 
scended on  the  maternal  side  from  this 
family. 


A    still    more    important    witness 
Rajah   of   Beersote   (No.    11),  the 
another  great  family  which  intermank 
that  of  Edruk  (Ramgurh),  and  he  dii 
affirms  that  neither  in  his  own  family 
that  of   Ramgurh   are   feaiales 
succeeding. 

It  is  true  he  goes  on  to  state:  "I 
because  no  woman  has  ever  sat  od 
dee  in  that  family  or  in  mine.'*    I 
understand   the  witness  by   these 
retract  his  previous  affirmance  of  the 
but  merely  to  support  it  by  reference 
fact. 

Some  of  these  witnesses  were  afl. 
re-called,  and  gave  evidence  to  prove 
instances  in  which  a  similar  custom 
and  had  been  maintained  in  spite  of 
by  the  widows  to  break  through  it. 

I  have  no  hesitation  in  saying  that, 
are  to  decide  between  this  evidence 
which  is  adduced  by  the  defendant  to 
it,  I  prefer  the  evidence  for  the  plaiDtifij 

But  to  my  mind  the  oral  evideoct 
least  convincing  part  of  the  plaintiff'si 
and  there  is  much  more  decisive  m\ 
hind. 

For  the  purpose  of  ascertaining  the 
of   any   given   family   on   particular 
there  can  be  no  more  important  source^ 
formation  than  the  declaration  of 
heads  of  the  family  on  solemn  oc< 
and  in  this  case  that  source  of  infc 
is  open  to  us. 

In   the   first   place,    we    have  the 
made  by  Maharajah  Shumboo  Nath 
on  the  22nd  June  1846,  in  obedience] 
requisition  of  the  Governor-General's 
and  Commissioner  calling  for  a  st^^^ 
heirship  to  the  zemindars  and  ticc 
the  division. 

On  that  occasion,  the  Maharajah  A 
\y  and  publicly  acknowledged  the  pi 
Burm  Narain,  as  heir  next  in  succesal 
his  surviving  brother  Ramnaih.  who  f( 
him  as  Maharajah. 

It  is  said  that  the  form  in  which  ih«j 
turn  is  framed  would  not  permit  of  the 
tion  of  wives,  but  this  appears  to  me 
idle.    The  paper  is  called  a  *'statcm« 
heirship,"  and  the  ample  colamn  d 
marks  **  would  certainly  permit  vA  " 
have  contained  the  mention  of  the 
she  had  been  capable  of  succeed'mg. 
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Maharajah  Jeft  a  widow,  and  as 
Hindoos  marriage  Is  contracted  at  a 
rly  age,  I  think  it  is  to  be  presumed 
was  married  at  the  time  he  made 
iara — a  presumption  much  strength- 
the  words  tn  the  4th  column  of  the 
at  present  no  son  is  born."  These 
.appear  to  me  indicative  of  the  mar- 
aud of  the  expectation  of  issue. 

[tmblic  act  of  the  Maharajah  Shumboo 
[h  appears  to  me  to  be  an  insuper- 
icle  for  the  defendant,  and  all  but 

ive  in  favor  of  the  plaintiff. 

next  we  have  the  petition  or  memo- 
8ie  succeeding  Maharajah ;  but  be- 
speak of  that  paper,  I  will  advert  to 
)ry  of  succession  in  the  family. 

imony  seems  unanimous  as  to  this, 
sither  in  times  antecedent  to  Tej  Singh, 
Rajah  of  the  present  family,  nor  in 
lys,  has  there  been  any  instance  of  a 
succeeding  to  the  gaddee ;  but»  as  ob* 
by  the  Judge  below,  there  is  no  exact 
lion  as  to  the  state  of  the  family 
Tej  Singh;  so  that  it  cannot  be  said 
it  affords  examples  of  the  super- 
of  a  female  heir  or  not.     Nor   is 
ly  such  instance  in  the  early  days  of 
mt  family,  for  down  to  the  genera- 
passed,  there  has  been  abundant 
le. 

•It  so  happened  that  the  three  sons  of 
Kjah  Sidhnath   Singh   (who   was   the 

idson  of  Tej  Singh)  all  died  with- 
ile,  or  indeed,  it  seems,  any  issue, 
iving  widows.  In  each  instance  the 
ion  was  taken  up  by  the  next  bro- 

widow  being  passed  over. 

are   thus    two     instances    which, 
modern,   are  in  exact  accordance 
custom  alleged  by  the  plaintiff. 

defendant  seeks  to  get  over  these 
>y  the  averment  contained  in  the  5th 
iph  of  her  written  statement,  where 
that  the  three  brothers  (of  whom 
was  her  husband)  had  lived  in 
good  feeling  and  commensality,  and 
ia  partnership  the  ancestral  pro- 
She  goes  on  to  say :  "  In  this 
of  common  interest,  on  the  demise 
tWc  brother  without  issue,  the  next 
r,  upon  receiving  the  mark  of  Rajah 
^  on  his  forehead  from  the  hands  of 
rJ*^w  brother,  assumed  the  reign  of 
5  principality  one  after    another ;   and 
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"for  reasons  above  stated,  as  also  under 
"the  provisions  of  the  Shastra,  the  right 
"of  succession  to  the  Raj  at  that  time  was 
"  disallowed." 

Now,  unfortunately  for  her,  the  decision 
of  the  Sudder  Court  in  1813  had  set  at 
rest  the  question  of  "  partnership"  in  the 
property,  not  to  speak  of  the  evidence  on 
that  point.  And  it  is  difficult  to  conceive 
any  theory  of  joint  ownership  which  should 
make  brother  succeed  after  brother,  and  then 
suddenly  terminate  the  course  of  male  de- 
scent in  favor  of  the  youngest  widow. 

But  the   defendant  apparently   rests   her 
case  very   much   on   the  fact  of  commen- 
sality  between   the   brothers,    as    justifying 
their  preference  to  widows ;  and  in  the  4th 
paragraph   she  asserts  that  plaintiff  is  dis- 
qualified by  reason  of  his  having  lived  (as 
well  as  his  immediate  ancestors)   separate 
and  at  a  distance  from  the  senior  branch; 
•  and  in  the  8th  paragraph  she  puts  this  in 
I  a  different  way  by  objecting  to  him  as  a 
'  jageerdar. 

Those  objections  appear  to  be  disposed 

of  by   Maharajah  Shumboo  Nath's  return, 

i  which,  of  course,  would  not  have  recognized 

I  Burm  Narain  if  he  had  been  disqualified  for 

,  any  such  reasons. 

But  it  is  on  this  part  of  the  case  that  the 
memorial  of  Maharajah  Ram  Nath,  which 
<  I  mentioned  a  little •  way  back,  appears  to 
)  me  to  have  so  much  significance. 

This  document  is  dated  17th  November 
1862,  and   was   written  by  way   of  answer 
and  in  obedience  to  a  purwannah,  apparent- 
ly of  the  Deputy   Commissioner,  transmit- 
ting to  the  Maharajah  for  explanation  two 
copies  of  urzees  submitted   by   Maharanee 
.  Thakoor  Nath  Shahee,  widow  of  the   late 
Maharajah  Shumboo  Nath  Singh,  in  which 
I  she  appears  to  have  mad^  certain  allegations 
\  and  complaints  to  the  refutation  of  which 
,  accordingly  the  Rajah  addresses  himself. 

In  considering  the  terms  of  this  petition, 

it  is  natural  to  observe  that  it  begins  with 

a   most  important  recital.     It   sets  out  the 

contents  of  the  official  purwannah  to  which 

it  is  an    answer,   to  the    following    effect : 

'  "  that  Koonwar   Ram  Nath   Singh,  brother 

"  and    heir    of    the    deceased     Maharajah 

,  "  Shumboo  Nath  Singh,  has  been  appointed 

;  "  Rajah,     *     *     ♦     •     that  the  Maharanee, 

''  petitioner y  is  entitled  to  maintenance  only,*' 

^  &c.,  &c. 
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The  title  of  the  Rajah  being  thus  fully 
acknowledged  by  the  oSicial  whom  he  was 
rlddressing,  it  was  not  necessary  for  him  to 
insist  Upon  the  validity  of  that  title,  or 
else  we  might  have  expected  to  find  a  clear 
statement  of  the  custom  on  which  that  title 
rested ;  but  he  is  only  concerned  to  answer 
the  particular  statements  made  by  the  Ma- 
haranee, to  which  his  attention  had  been 
called. 

Hut  what  has  struck  me  very  much  in 
connection  with  this  paper  is  this.  If  the 
custom  or  tradition  of  the  family  had  been 
what  the  defendant  represents,  namely,  that 
of  brothers  living  in  commensality,  one  took 
after  the  other  in  the  absence  of  male  issue, 
and  that  the'  last  of  such  brothers  would 
be  succeeded  by  his  widow  (the  brief  ex- 
istence of  the  posthumous  son  is  little  no- 
ticed throughout  this  case),  we  should  most 
probably  have  found  it  asserted  in  the 
petition  of  this  Rajah,  for  he  was  precisely 
in  this  position— the  last  of  three  brothers 
who  had,  one  after  another,  succeeded  to 
the  guddee,  not  young,  married,  but  with 
doubtful  chances  of  male  issue. 

Is  it  likely  that  in  such  circumstances  he 
would  not  have  saved  the  claim  of  his  own 
wife  (the  now  defendant),  as  against  a  dis- 
tant relative  with  whom  he  does  not  appear 
to  have  been  on  any  terms  of  intimacy. 
But  he  nowhere  makes  any  reference  to 
such  rights,  and  speaks  of  the  wife  of  the 
late  Maharajah  as  belngf  entitled  to  mainten- 
ance, according  to  the  custom  of  the  family, 
**ju3t  as  other  Maharanees  receive,"  with- 
out any  sort  of  distinction. 

Nor  does  he  appear  at  any  time  previous 
to  his  death  to  have  made  any  such  state- 
ment in  her  favor,  although  he  might  rea- 
sonably have  been  expected  to  do  so;  for 
she  was  only  three  months  advanced  in  preg- 
nancy 8^t  the  time  of  his  death,  and  it 
would  be,  of  course,  uncertain  of  which  sex 
the  child  would  be. 

Another  very  important  point  in  the  plaint- 
iff's favor  is  the  declaration  of  the  Judge 
who  tried  the  suit,  that,  in  that,  part  of  the 
country,  women  do  not  inherit  estates  of  the 
class  to  which  the  Ramgurh  zemindaree  be- 
longs. I  understand  the  Judge  to  refer,  not 
merely  to  the  district  of  Lohurdugga  in 
which  he  happened  to  be  sitting,  or  that  of 
Hazaree^jagh  to  which  the  suit  properly  be- 
longed, but  to  the  division  or  province  of 
Chota  Nagpore;  and  the  declaration  is  of 
.the  more  importance,  because  the  Judge  is 


not  merely  the  officer  presiding  in  the  Civil 
Court,  but  also  thQ<4iead  of  his  district  in 
executive  matter v^^^^l  necessarily  versed  in 
the  political  cojprflfition  of  the  province. 


The  timeff  and  the  present  constitution 
of  our  Cv-'vil  Courts  are  favorable  to  the 
advancemte.n^  of  claims  which  in  other  days 


would  not  have  6Ma  ^Urought  forward.  The 
pretension  which  was  faintly  suggested  on 
the  death  of  a  former  Maharajah  has  now 
been  set  up  with  more  boldness  ;  but  I  think 
it  has  been  properly  overruled.  And  1  am 
bound  to  add  that,  according  to  my  own 
knowledge  and  belief  in  such  cases,  to  reverse 
the  judgment  of  the  Court  below  and  to 
sanction  the  claims  of  the  defendant  would 
create  a  most  dangerous  precedent,  and 
would  introduce  into  a  large  tract  of  coun- 
try the  most  serious  confusion  and  dis- 
trust. 

In  my  judgment,  therefore,  the  decision 
of  the  Lower  Court  should  be  aillrmed,  and 
this  appeal  dismissed  with  costs. 

Markbv,  J, — ^This  was  a  suit  brought  by 
the  plaintiff  to  recover  a  large  amount  oi 
real  and  personal  property  which  was  in  the 
hands  of  the  Court  of  Wards. 

The  plaintiff  alleged  that  the  properly  in 
question  belonged  to  him  as  successor  to  the 
Raj  of  Ramgurh.  The  representative  of 
the  Court  of  Wards,  who  is  a  defendant, 
claims  no  interest  in,  or  right  to  retain,  the 
property,  and  only  asks  for  costs.  The 
other  defendant  claims  also  by  right  ot 
succession  all  the  property  except  that  call- 
ed Guddee  Khurkur,  aud  this  she  claims  as 
her  stridhun. 

The  general  history  of  the  Ramgurh  fa- 
mily and  the  estates  belonging  to  it  during 
the  past  100  years  is  well  known,  and  not 
disputed.  About  the  year  1772,  the  then 
Rajah  Mokund  Singh  having  come  into 
collision  with  the  British  Government  on 
account  of  his  refusal  to  pay  revenue,  an 
expedition  was  sent  against  him.  Two 
members  of  the  family,  Tej  Singh  and  Jve 
Sree  Singh,  assisted  the  British  Governmi  t 
against  their  relative ;  and  ultimatejy  z 
estate  having  been  declared  to  be  forfeit  , 
it  was  conferred  upon  Tej  Singh  by  a 
British  Government,  together  with  the  t'  2 
of  Rajah  or  Maharajah,  which  is  the  ti  ^ 
generally  used  in  this  family.  Success  s 
pottahs  were  granted  by  the  British  Gove  - 
ment  to  Maharajah  Tej  Singh  and  his  eld  t 
son  Maharajah  Parush  Nath  Singh  for  limil    J 
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and  ultimately  on  the  25th 
1790  an  ordinary  settlement  for  10 

was  made   with    Maharajah    ]Monee 

Singh,  the  eldest  son  of  Maharajah 
Nath  Singh,  which   settlement   was 

Islative  provision  subseqnentiv  made 

lal. 

the    lifetime    of     Maharajah    Monee 
^Singh,  a  claim  was  made  by  Boodh 
the  youngest  son  of  Maharajah  Tej 
to  have  the  famil) -property  divided 
Qsoal  way.     The  claim  was  contested, 
le  litigation  was  continued  after  the 
of  Maharajah  Monee  Xaih  Singh  by 
lest  son,  Maharajah  Sidh  Nath  Singh, 
dingb  in  that  case  rested  his  claim 
partition  on  two  grounds,  first,  on  an 
smcnt    between    the    Afaharajah  Tej 
and  his  sons  made  at  the  time  of  the 
:;  and  secondly,  on  the  general  ground 
iritance.    The  Sudder  Court,  confirm- 
decision  of  the  Courts  below,  consi- 
that  the  alleged  arrangement  was  not 
jhed  by  proof;  and  according  to  the 
of  the  case    in  the   Select   Reports 
II.,  page  97)  **  with  respect  to  the 
Illy  of  the  claim   of  the  plaintiff  ac- 
Ing   to    the   Hindoo  Law     of     Inhe- 
ice,  the  Court  observed  that  this  point 
upon   the   further  question   whe- 
the  estate  in  dispute  was  to  be  con- 
a  common  zemindaree  divisible  by 
laws  of  inheritance,   or  one  of  those 
which,   by  the  custom  noticed   in 
abolished  by  Regulation  XI.  of  1793  " 
restored  by   Regulation   X.  of  1800], 
^nded  to  one  heir  in  exclusion  of  all 
other  members  of  the  family.     Ad- 
ing,  however,   to   the   extent   and    si- 
of  the  estate,   to    the    zemindar 
Ming  the  title  of  Rajah,  and  to  his 
lining  a  sort  of  feudal  establishment 
)ps  and  .dependant  jageerdars,   the 
could    entertain   little   doubt   that 
not  a  common  zemindaree  divisible 
the  laws  of  inheritance."     The  term 
not  used  in   this  judgment,  but  the 
ijah,  on  that  occasion,  in  stating  his 
says:  *' According  to  the  custom  of  the 
intainous  country  and  the  usage  of  the 
%.  the  estate  was  not  divisible;   but 
on  the  death   of  the   Rajah  for   the 
ic  being,  he  is  always  succeeded  in  the 
'  and  zemindaree  by  the  eldest  son,  to 
entire  exclusion  of  the  other  branches 
ithc  family.' 

trajah  Sidh   Nath    Singh,    who  was 
confirmed  in  the   possession   of    the 


dignity  and  estates,  left  three  sons ;  Maha- 
rajah Luchmee  Nath  Singh,  who  died  in  the 
year  184a  without  issue,  but  leaving  a 
widow.  The  widow  did  not,  however,  suc- 
ceed, as  she  would  have  done  in  the  usual  course 
of  succession  to  a  husband's  separate  estate, 
but  the  next  brother,  Maharajah  Shumboo 
Nath  Singh,  did  so.  He  died  about  the  year 
1862,  also  without  issue,  and  leaving  a 
widow :  but  again  the  widow  was  pa;sed 
over,  and  the  succession  was  assumed  by 
Maharajah  Ram  Naih  Singh,  who  died  on 
the  9th  October  1866,  leaving  his  widow — 
the  present  defendant.  She  was  then  preg- 
nant, and  was  delivered  of  a  son  in  the  fol- 
lowing April ;  but  this  son  survived  only  a 
few  months,  and  it  was  during  this  period 
that  the  Court  of  Wards  took  possession  of 
the  estate.  On  the  death  of  this  child,  both 
the  plaintiff  and  the  female  defendant  claim- 
ed the  property,  and  the  plaintiff  brought 
this  suit. 

What  we  have,  therefore,  to  consider  is 
whether  the  plaintiff  has  made  out  his  title. 
If  he  has  not,  this  suit  must  be  dismissed 
without  regard  to  whether  the  widow  has 
made  out  her  claim  or  not. 

Before  considering  whether  the  plaintiff's 
title  is  established  by  the  evidence,  I  will 
state  generally  what  I  consider  to  be  the  na- 
ture of  the  claim  which  the  plaintiff  seeks  to 
establish,  and  which  differs  in  important 
particulars  from  an  ordinary  claim  to  im- 
moveable property.  * 

I  am  not  aware  of  any  definition  of  a  Raj 
which  will  enable  me  to  say  precisely  whe- 
ther or  not  the  succession  in  dispute  in 
this  case  is  properly  denominated  the  suc- 
cession to  a  Raj.  I  imagine  that,  where 
that  term  is  used,  it  rather  represents  a 
dignity  than  an  estate— though  it  may  some- 
times be  used  to  include  an  estate  where 
that  estate  is  appurtenant  to  the  dignity. 
And  from  the  expressions  which  have  been 
currently  used  in  the  family,  such  as  "  ascend- 
ing the  guddee, "  "  affixing  the  teeluk," 
and  so  forth,  I  imagine  that  there  was  in  this 
family  some  hereditary  dignity,  and  this  dig- 
nity has  been  sometimes  called  a  Raj. 

It  is,  at  any  rate,  certain  that  the  estates 
now  in  dispute  are  not  susceptible  of  divi- 
1  sion,  and  that  the  persons  who,  under  the 
ordinary  Mitakshara  Law  of  Inheritance, 
would  have  been  joint  owners  were  entitled 
to  maintenance  only.  That  appears  to  have 
been,  disputed  in  the  Court  below,  but  is 
not  in  dispute  now.    Whether  this  was  by. 
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koolachar,  i.  e.y  family-custom,  or   by   local 
custom,  or  how  otherwise,  has  not  in  this 
case  been  distinctly  asserted.     In  the  case 
in  the  Select  Reports   already  referred   to,  ' 
it  was  put  by  the  then   Maharajah   on   two 
grounds,  but,  of  course,  only  one  can  exist 
in  point  of  fact ;    and   1    gather  that   the  i 
Sudder  Court  considered  that  the  custom 
which  regulated  the  descent  of  these  estates  i 
was  that  abolished  by  Regulation  XI.  of  1793, 
and  re-established  by  Regulation  X.  of  1800. 
But  that  custom,   as*  it   exists  now,  is  not,  1 
strictly  speaking,  either  a  family  or  a  local 
one.  It  is  hardly  what  is  usually  called  a  cus- 
tom at  all.     It  is  the  exceptional  course  of  I 
descent  of  particular  estates,  not  having  its 
legal  origin  in  any  ancient  usage  of  a  family  ' 
or  district,  but  in  purely  financial  considera- 
tions, and  clearly,  therefore,  founded  on  the 
special  permission  or  agreement  of  the  ruling  ! 
power.    That  exceptional  course  of  descent 
was  abolished ;  but  Regulation  X.  of  1 8cx> 
provided   that  the    *'  local   custom    of    the 
country"   in  the  jungle   mehals  and   other 
similar  districts  should  nevertheless  be  con- 
tinued in  full  force. 

There  is  no  doubt  that  this  last  Regula- 
tion applies  to  the  district  where  this  pro- 
perty is  situated,   and    the   Sudder     Court 
seems  to  have  thought  the   succession   to 
these   estates  was  governed   by   it.     But   I 
think  it  may  be  considered  as  a  matter   of 
great  doubt  whether  these  Regulations  have 
any   application    to  the»  course   of  descent 
either   of  the   dignity  or  of  the   estates  of 
this  family.    I  think  it  more  probable  that 
this  is  one  of  those  cases  in  which  primogeni- 
ture has  been  adopted,  not  for  financial  rea- 
sons regarding  the  estate,  as  in  the  cases  re- 
ferred to  in  Regulation  XI.  of  1793,  ^"*  ^^^ 
political  reasons  regarding  the  dignity  which 
at  one  time  was,  in  all  probability,  if  not 
regal,  at   least  viceregal,   and   by   its   very 
nature  therefore   indivisible ;  and  it  appears 
to  me  that  the  estates  are,  as  the  plaintiff  puts 
it  in  his  plaint,  appurtenant  to  the  Raj,  or  as 
it  is  put  by  the  Privy  Council  in  the  case  of 
the  Tipperah  Raj*  (and  which  comes  to  the 
same  thing),  the  title  to  the  dignity  and  to 
the  estate  are  one. 

If  this  be  the  right  view  of  this  case  (and 
I  think  it  is  so),  then  it  is  clear  that  the 
impartibility  of  the  dignity  and  estates  has 
its  origin,  not  in  any  custom,  family  or  local, 
nor  in  tffe  Regulations,  but  in  the  peculiar 


*  I  W.  R..  p.  c.,  p.  180. 


character  of  the  Raj   itself.    The  qi 
might,  indeed,  arise  how  the  estates 
appended  to  the  dignity,  so  that  they 
under  one  and  the  same  title,  whr 
permission  or  agreement  of  the 
body,  or  by  family  or  local  custom. 
however,  is  only  a  matter  of  histc  ' 
terest,   because  the  origin  of    a 
course  of  descent  is  only  important  aj 
ing  to  clear  up  obscure  questions  d  ' 
ance  which  arise  under  it;  but  in 
sent  case  the  estates  being   appartcoi 
the  Raj,  their  course  of  descent  is,  if  I 
so  say,  absorbed  in  that  of  the  digni^, 
may  be  altogether  disregarded, 
certained  the  successor  to  the  Raj,  ifcfi' 
cession  to  the  estates  follows.       ' 

This  point  of  view  appears  to  me  im] 
for  several  reasons.     In  the  first  pU 
thus  get  rid  entirely  of  the  Regulatioi 
of  1793  and  X.  of  1800,  and  thus  of  1 
tion  which  appears  to  me  of  some  difiF 
I  namely,  whether  all  customs  being 
\  away  in  1793,  any  custom,  except  the 
I  one  of  impartibility  which  alone  was  « 
in  1800,  could  now  exist.     In  thenext^ 
;  it  identifies  the  present  case  entirely 
I  case  of  the  Tipperah  Raj,  and  dis| 
I  argument  which  has  been  used  here,  as 
I  also  used  there,  that  the  dignity  and  r 
j  though  impartible^  must  nevertheless, 
j  certaining  the  course  of  descent,  be  tre 
the  property  of  a  joint  family  in  whi< 
family  are  jointly  interested ;  that  the 
exceptional  right  is  that  they  are  held 
enjoyed  by  the  eldest  among  the  p«^ 
who   would  otherwise   be   entitled  tt' 
jointly ;  and  that,  on  the  death  of  a 
the  next  successor  to  the  Raj  takes, 
heir,  but  by  virtue  of  his  own  previo 
suspended   right.     In   the    case  bef< 
both  parties  have  asserted  that  the  r 
tion  of  this  rule  would  be  favorable 
claim ;  but  the  Privy  Council,  alfii 
decision  of  this  Court  in  the  Tipperah 

expressly  hold  that 
*  (1  Sutherland's    not  the  rule  to bea| 

ZT^IL  f^^'^""''    in  such  cases. 

^  ^  down  that  the 

which  governs  the  descent  in  these 
that  the  heir  will  be  that  person  who 
have  succeeded  under  the  Mitakshart 
to  the  separate  property,  unless  that  la* 
been  modified  by  custom.    This  mo« 
establishing   a  title  may,  therefore,  ^w 
out  of  consideration,  though  I  shall    "" 
refer  to  it  again  as  throwing  light 
document  which  has  been  much  relied 

this  c^se, 
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i  from  this  point  of  view,  it  is  dear  |  Very  likely  from  the  ignorance  or  careless- 

exceptional  coarse  of  descent  of  the 

far  as  it  is  grounded  on  the  nature 
thing  inherited,  will  only  warrant   a 
from  the  ordinary  law  of  inherit- 
[$0  far  as  the  nature  of  that  thing  re- 

Tbe  nature  of  the  Raj  has  been 
&rcd  to  require  that  it  should  be  im- 
5,  bnt  it  seenas  hardly  impossible,  to 
that  the  nature  of  the  Raj  itself  ex- 
rtay  persons  of  either  sex,  if  they  are 
I  physical  or  intellectual  infirmity. 
I,  any  person  is  to  be  excluded,  who 

as  senior  in  age  and  nearest  of  kin, 
the  ordinary  Hindoo  Law,  be  entitled 
I,  it  must  be  by  some  custom  modi- 
still  father  the  peculiar  course  of  de- 
which  has   already  sprung  from  the 
of  the  thing  inherited. 


not  understand  it  to  be  disputed  that 

[miffs  title  stands  in  need  of  such  a 

Unless  he  can  establish  a  custom 

:lade  females,    he    cannot  succeed ; 


ness  of  those  who  drew  this  plaint  it  might 
not  be  therein  fully  stated  ;  but  I  think  the 
Deputy  Commissioner  ought  to  have  required 
it  to  be  stated  in  a  definite  form,  or  at  least  in 
one  or  more  definite  forms,  when  settling  the 
issues.     I   do   not   think    this    would     have 
been  an  unreasonable  demand  on  the  intel- 
ligence of  these  parties;  and  I  think  it  was 
impossible  to  try  this  suit  properly  without 
having  done  so.     As  the  issue  on  this  point 
was  originally  drawn  on  the  23rd  June  1868, 
it  stood  thus  :    '*  According   to  the  Hindoo 
''  Shastras  and  the  custom  of  the  Ramgurh 
"  family,  who,  among  the  different  parties 
''  to  the  suit,  is  entitled  to  succeed  to  the 
'^  Raj  vacant   by   the   death  of   Ram   Nath 
"  Singh's  son,  Triloke  Nath  Singh  ?*' 

On  the  19th  August  1868,  this  issue  was 
substituted  :  ''  According  to  the  Hindoo 
*'  Mitakshara  Shastras  and  the  customs  of 
"  the  Ramgurh  family  and  country^  who, 
'^  of  the  diSerent  parties  to  this  suit,  is  en- 
''  titled  to  succeed  to  the  Raj  vacant  by  the 


or  not  the  defendant,  widow,  would  |  *«  death  of  Ram  Nath  Singh's  son,  Triloke 


:ceed  is  another  question. 

^question  before  us  is  thus  reduced  to 
lere  being  an  impartible  dignity  to 
property  is  attached,  and  the  succes- 
which  is  governed  generally  by  the 
inheritance  of  separate  property  ac- 
to  the  Mitakshara,  have  those  rules 
["iiidified  by  any    local  or  family-cus- 


a  custom  the  plaintiff  has  attempted 
riish,  and  the  question  which  remains 
:ided  in  this  case  is  whether  or  no 
succeeded  in  doing  so.     If  he  has  not, 
[as  it  seems  to  me  clear,  his  suit  must 


kk  it  is  unfortunate  in  this  case  that 

mtiff,  whoi'elied  upon  the  custom,  was 

lied  upon  to  state   it   with   precision. 

my  opinion,  next  to  impossible  that 

should  exist,  and  not  be  capable 

so  stated.     To  my  mind,  it  would 

ign  that  the  custom  is  either  obsolete 

never  been  fully  established,  if  it  did 

lily  assume  a  precise  form  of  words 

^r  to  the  minds  of  those  amoni^st  whom 

to  be  applied.     No  legal  skill  or  ex- 

:« is  required  to  state  a  custom.      It  is 

te  statement  of  fact,   and   nothing  is 

[common  than  to  find  ignorant  people 

)| customs  with  precision.      Indeed,  we 

,^d  that  none  of  the  witnesses  in  this 

^wve  any  difficulty  in  stating  a  custom. 


"  Nath  Singh  ?''     This,  as  appears  from  the 
record,  included  both  the  so-called  custom 
as  the  impartibility  and  the  custom  to  ex- 
clude females.     Intermediately  between  this 
change  in  the  issue,  that  is  to  say,  on  the  14th 
August,  ten  witnesses  had  been  examined  by 
the  plaintiff.     When  the  issue  was  amended 
OQ  the  following  day,  both  parties,  on  being 
asked,  said  they  had  no  wish  to  examine  these 
witnesses  further,   aftd   the   defendant  then 
examined    four     witnesses.     On     the    i7ih 
August,  the  defendant,  widow,  applied  for 
and  obtained  a  postponement  on  the  ground 
that  the  insertion   of   the   word   "  country" 
in  the  issue  might  make  it  necessary  for  her 
to  procure  further  evidence.     The  case  was 
accordingly  postponed  for  final  hearing  to 
September   2nd,    but  it   was  intimated  that 
"  the   other   evidence   now  on   the    record 
"  would     be    duly     examined    at    once  ; " 
by  which  I  understand  it  to  be  meant  that 
the  defendant  might  bring  in  any  other  wit- 
nesses than  those  already  named  in  the  list 
at  any  time   until    the    2nd   of   September, 
but  that,  according  to  the  irregular  mode  in 
which  evidence  is  usually  taken  in  this  coun- 
try,  the   examination   of    the   witnesses   al- 
ready   summoned  would  in    the    meantime 
proceed.     On  the  same  day  (August  17th), 
notwithstanding  the  intimation  to  the  con- 
trary previously  made,  the   ist,  4th,'  and  5ih 
witnesses   for   the   plaintiff    were    re-called 
and  re-examined.     On  the  .27th  August,  the 
plaintiff  examined    his    nth   witness.     On 
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the  loth  September  the  defendant  called 
his  5th  witness.  Most  of  the  documentary 
evidence  was  put  in  on  the  19th  August, 
but  some  further  documents  were  put  in  on 
a  date  which  is  not  given.  My  reasons  for 
setting  out  at  length  these  particulars  will 
appear  presently. 

With  regard  to  the  evidence  given  by-  the 
witnesses,  1  must  say  1  have  felt  very  great 
difficulty  in  ascertaining  what  was  really 
said  by  them.  A  printed  copy  has  been  fur- 
nished to  us  of  what  is  called  "  Notes  of 
evidence,"  which  I  suppose  to  be  the  notes 
taken  by  the  Deputy  Commissioner,  and  this 
is  placed  before  us  as  the  materials  on  which 
we  are  to  base  our  decision.  But  it  differs 
in  many  respects  from  the  deposition  taken 
in  the  vernacular  by  an  officer  of  the  Court 
below.  The  course  taken  on  this  argument, 
which  I  consider  by  no  means  a  satisfactory 
one,  has  been  to  read  the  printed  copy  of 
the  Deputy  Commissioner's  notes,  correcting 
it  by  a  reference,  as  the  argument  proceeded 
to  the  deposition  in  the  vernacular. ,  I  have 
found  this  course  to  be  in  this,  as  in  other 
cases  in  which  it  has  been  followed,  ex- 
tremely embarrassing.  It  is  not  easy  to 
follow  an  argument  on  evidence  when  there 
is  a  running  conflict  all  through  as  to  what 
the  evidence  is,  and  very  difficult  to  decide 
upon  evidence  which  we  have  to  collect  from 
two  conflicting  sources  of  information  ;  atid 
as  there  may  still  be  discussion  as  to  what 
the  evidence  really  is^  I  desire  to  make  it 
clear  on  what  materials  my  judgment  is 
based. 

The  first  witness,  Thakoor  Jetta  Singh,  is  a 
member  of  the  Ramgurh  family.  His  evi- 
dence is  chiefly  confined  to  the  existing  state 
of  the  family,  and  he  says  that  three  widows 
of  Maharajahs  besides  the  plaintiff  are  still 
alive.  He  states  that  *'  these  widows  re- 
'*  ceive  maintenance  according  to  family-cus- 
"  tom.  The  familv-custom  is  for  the  widow 
"  Maharanee  to  receive  land  as  maintenance 
"  worth  Rupees  4,030  yearly.  The  custom  of 
*•  the  family  is  for  (he  actual  heirs  to  inherit 
'•  the  whole  property.  Younger  sons  get  only 
''  maintenance."  Further  on  he  says  that, 
*'  prior  to  Tej  Singh's  time,  no  woman  ever 
*'  obtained  the  guddee  ;"  and  he  also  says 
that  "  in  this  family  the  son  of  a  daughter 
•'  never  succeeds." 

Babooi  Thakoor  Singh  (witness  No.  4),  who 
is  also  of  the  Ramgurh  family,  says  he  has 
•'  never  seen  or  heard  of  a  woman  inheriting 
f»  the  guddee  in  this  family.     The  custom  of 
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the  family  is  that  the  eldest  son 
the  guddee y   the  younger   sons   are 
ivars    and   get     maintenance^Jagk^eri 
know  of   the  family-customs   by 
from  the  time  of  Tej  Singh^  and  hj 
I  have  myself  seen  from  the  lime  <tf " 
mee  Nath  Singh.     I  am  descended 
a  branch  of  the  family  which  brai 
prior  to  Tej  Singh's  time.      I   never .^ 
of  any  woman  sitting  on  the   g-addoej 
to  Tej  Singh's  time.' 

Thakoor   Kishen  Pershad  Singh   \\ 
No.  5)  is  also  of  the  Ramgurh   familf  < 
line  which  branched  off  prior  to  Tej  Si 
time.    He  states  that  he  "  never 
*Svoman   succeeding  to  the   g^dee. 
*'  custom  of  the  family  is  that  the   eldi 
"  inherits  the  guddee,  and  the  younger 
"  the  KoomvarSy  get  maintenance- jag  hi 

Witnesses  6,  7,  8,  and  10  are  serv 
the   family.     Golab   Singh   Chowdhiy, 
ncss  No.  6,  says  he  '*  never  heard  of 
*'  man  ascending  the  guddee  in  the  Rai 
"  family.     The  family-custom     is    for* 
**  elder  son   to    inherit  the  guddee^ 
^^  younger  sons  to  get  maintenance- grm 

Mahta  Toolsee  Ram,  witness  No.  7» 
"  In  that  family  females  never   did 
"  The  family-custom  is  for  the    eldrr 
"  inherit  the  guddee,  and   the   younger 
"  to  get  maintenance," 

Gunnoo  Singh,  witness  No.  8,  a  je 
says :  "  Since  the  time  that  I  have 

that  time  I  know  that  the  custom 
^^  family  is  tliat    females    never     Jo 
"  the  guddee, 

Chowdhry  Khem  Lall,  witness   Noi 
mohurrir,  says :  "  //  is  the  custom  in  tki9\ 
'^  ly  that  no  ivoman  succeeds  to  the 
"  On  a  Rajah  dying,  the  elder  son 
"  to  the  guddee,  and  the  yOunger 
"  tenance." 

Witnesses  2,  3,  9,  and  11  are  aet{^ 
Thakoor  Sirvee  Singh  (No.  2)  says 
"  Maharanee  has  ever  sat  on  the  gndi 
"  is  not  the  custom   of  the  family S' 
koor    Nund    Lall    Singh,    witness 
a  connection  by  marriage,  says :  ^*  I 
'^  heard  of  a  woman  in  this  family 
•*  the   guddee.       The   custom   of   (he 
*'  try    is    that    the    elder    son    ascei 
**  guddee,  and  the  younger    sons   gri 
''  tenance,"     Baboo  Charuna  Singh, 
No.  9,  also  a  connection  of  the  ^mily». 
*•  //   is   not  the  custom  of   (he  famil 
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tn  io  succeed  to   the  guddee.     When 
are  more  sons  of  a  Maharajah  than 
the  eldest   inherits  the  Raj,  and  the 
cer  receives  maintenance. " 

Ram  Karun  Deo  says  that  he  is 
ijah  of  Beersote,  and  pays  rent  to 
ibarajah  of  Ramgurh.  ''  My  family 
linct  from  the  Ramgurh  family,  but 
together,  and  we  intermarry.  Ma- 
Ram  Nath  Singh  married  the 
\t  of  my  paternal  grand-uncle's  son, 
there  have  been  other  intermar- 
i.  The  customs  of  my  family  and 
Ramgurh  family  are  not  the  same 
;  all  points.  I  kno^v  the  customs  of 
Iftharajah  of  Echak's  (/.  ^.,  the  Ram- 
i)  famtlv.  Our  customs  as  to  inhe- 
ice  are  the  same,  and  in  the  Maha- 
of  Echak's  family  no  woman  up  to 
time  has  sat  on  a  guddee.  Nei- 
has  such  taken  place  nor  have  1 
it.  and  a  luoman  cannot  succeed  to 
\guJdee  by  virtue  of  the  family-cusiom. 
ai  never  so  happened ;  hence  I  say 
a  icoman  cannot  succeed  to  the 
te.  No  person  in  my  family  has,  up 
Ithls  time,  died  childless.  My  Raj  is 
of  52  generations,  and  the  sons  have 
itnually  succeeded  all  along.'' 

extracts  contain  all  the  oral  evi- 
vhich  I  have  been  able  to  discover  of 
lily-castom  by  reputation.  The  prin- 
documentis  one  put  in  by  the  plaintiff, 
petition  of  the  husband  of  the  defend- 
late  Maharajah  Ram  Nath  Singh, 
the  claim  of  the  widow  of  Shumboo 
Singh,  who  seemed  at  that  time  in- 
to assert  her  rights.  The  following 
mef  analysis  of  that  petition  according 
translation  (apparently  not  a  very 
tory  representation  of  the  original) 
has  been  laid  before  me.  It  is  dated 
November  1862.  It  is  not  signed  by 
te,  nor  does  it  appear  to  whom  it  is 
id :  but  as  both  parties  have  relied 
as  a  statement  made  by  Ram  Nath 
I  may  so  take  it.  It  begins  by 
to  two  purwannahs  of  the  person  to 
it  is  addressed,  which  had  been  sent  to 
Nath  Singh,  together  with  a  copy  of  a 
of  the  Maharanee  Thakoor  Nath 
the  widow  of  the  Maharajah  Shum- 
[Nath  Singh.  One  of  these  purwannahs 
recited,  and  it  seems  to  be  an  ac- 
igment  of  the  title  of  Ram  Nath 
to  the  Raj,  and  of  the  Maharanee  to 
uoce,  and  to  contain  a  request  by  the 
(bat  proper  provision  for  the  Mahara* 


nee's  maintenance  should  be  made.  After 
this  recital,  the  claim  of  the  Maharanee  to 
the  suit  as  heiress  is  denied  by  Ram  Nath 
Singh,  and  his  own  claim  is  thus  stated: 
''  As  the  Ramgurh  zemindaree  is  an  ancient 
"  ancestral  property  of  your  petitioner,  ac- 
"  cording  to  the  family  and  ancient  usage, 
^'  (,the  Maharajah)  in  good  health  and  in  a 
*^  sound  state  of  mind  in  the  presence  of 
''  assembled  parties  marked  your  petitioner 
'*  with  the  teeluk  of  Raj,  and  died."  Then 
he  sets  out  the  history  of  the  family  from 
the  time  of  Maharajah  Sidh  Nath  Singh, 
and  points  out  that  Maharajah  Luchmec 
Nath  Singh,  though  survived  by  his  widow 
and  a  daughter,  was  succeeded  by  his  bro- 
ther ;  and  then  he  says :  "In  view  of  these 
*^  circumstances,  agreeably  to  the  family- 
**  usage,  law  and  equity,  reason  and  tradi- 
"  tion,  the  Maharanee  is  entitled  to  nothing 
"  more  than  food  and  raiment;  because  your 
^'petitioner  Mnd  iiuo  others  are  three  full 
"  brothers,  and  in  default  of  heirs  they  sue- 
"  ceed  to  the  Raj  one  after  another T 

Then  follows  the  answer  to  the  second 
purwannah.  It  again  refers  to  the  Maha- 
ranee's petition,  and  to  an  assertion  by  her 
that  Ram  Nath  Singh  lived  separate  from 
his  brother,  Sbumboo  Nath  Singh,  and  acted 
as  his  Dewan.  This  is  strenuously  denied  by 
Ram  Nath,  who  asserts  that  he  and  Shum- 
boo Nath  were  "  full  brothers  sharing  in 
each  other's  gain  and  loss,"  and  that  he 
only  assumed  the  management  of  the  pro- 
perty according  to  ouston),  when  Shumboo 
Nath  became  too  infirm  to  transact  business. 
He  then  gives  instances  of  a  similar  arrange- 
ment to  this  with  regard  to  the  management 
in  other  families,  and  denies  that  his  having 
managed  the  business  of  the  zemindaree  is 
any  evidence  of  separation.  He  goes  on  to 
say  that,  with  the  exception  of  himself,  no 
one  had  any  right  in  the  property;  and 
"  since  he  was  a  partner^  and  had  a  right 
"  in  the  Raj\  no  benamee  could  be  effected 
"  in  his  name,"  for  which  reason  all  the 
business  was  transacted  in  the  benamee  or  fic- 
titious name  of  Kumaree  liurgah,  a  domestic. 
Subsequently  he  refers  to  the  statement  he 
had  already  made  that  the  teeluk  was  atlixed 
on  his  forehead,  and  then  again  combats  the 
statement  that  he  had  separated  from  his 
brother.  He  then  denies  some  allegations 
which  the  Maharanee  had  made  of  ill-treat- 
ment. Next,  he  refers  to  certain  instances 
of  succession  cited  by  the  Maharanee  in  her 
petition  in  her  own  favor,  and  says  that 
"  the  practice  of  the  jungle  mehals  is  differ* 
ent    from    that    of    other    districts.    Some 
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instances  of  the  practice  and  usage  of  the 
jungle  mehals  are  here  given."  Then  he  cites 
the  case  (i)  of  Palgunge,  in  which  the  bro- 
ther succeeded  in  presence  of  the  widow  and 
nephew  of  the   late  Rajah ;  (2)  of  Koonda, 
in  which  the  nephew  succeeded  in  presence 
of   the    late  Rajah's  widow;  (3)  of  Gowan, 
in  which  a  cousin  in  the  fourth  degree  suc- 
ceeded in  presence  of  a  female  (the  widow, 
no  doubt)  and  a  nephew  of  the  late  Rajah: 
"  whereas/'  he  says,  **  your  petitioner  is  the 
''full  brother  o{  the  late  Maharajah,  and  lived 
''  in  commensality  with  him:  hence  he  is  en- 
*'  titled  to  the  Raj,  considering  his  right  from 
'*  any  point  of  view.     The  instances  adduced 
*'  of  the  Tekaree  Ranee  are  not  sufficient.  The 
**  share  of  Baboo  Motee  Ram  Singh  was  divi- 
*•  ded  by  the  Court.    Moreover ^  he  left  no  near 
*'  heir^  and  consequently  the  Ranees  came  to 
"  possession ;  but  the  case  of  your  petitioner 
"is  different,  for  he  is  full  brothei,  lived  in 
''  the  same  house,  and  ate  at  the  same  table 
'*  with  the  Maharajah,  and  received  by  the 
'*  Maharajah's   own     hands     the    mark     of 
'•  teeluk."     The  rest  of  the  petition  is  taken 
up    with   again   denying    the     Maharanee's 
complaints   of  ill-treatment,  and  offering  to 
alloA^  her  a  suitable  maintenance. 

The  only  other  document  relied  on  is  a 
return  filled  up  by  Maharajah  Shumboo 
Nath  Singh,  at  the  request  of  the  Agent  of 
the  Governor  General,  dated  the  22nd  June 
1846.  It  relates  to  the  succession  to  the 
Raj  and  the.Ramgurh  estates,  and  there  is  no 
mention  whatever  of  his  wife  in  that  docu- 
ment as  his  heiress.  But  the  plaintiff,  who 
relies  on  this  document,  has  not  shown 
whether  or  no  Maharajah  Shumboo  Nath 
Singh  had  then  a  wife,  and  further  the  form 
in  which  the  information  is  asked  for  itself 
to  some  extent  precludes  the  mention  of  the 
wife.  It,  therefore,  appears  to  me  of  little 
value. 

After  much  consideration,  1  find  myself 
unable  to  arrive  at  the  conclusion  that  this 
evidence  establishes  any  family-custom  which 
would  exclude  females.  I  take  it  that,  in 
order  to  establish  a  koolachar,  or  family- 
custom  of  descent,  you  must  at  least  show  one 
of  two  things — either  a  clear,  distinct,  and 
positive  tradition  in  the  family  that  the 
koolachar  exists,  or  a  long  series  of  instances 
of  anomalous  inheritance  from  which  the 
koolachar  may  be  inferred. 

It  is  said  in  a  case  reported  in  2  Select 
Reports,  p.  117,  that  "  to  legalize  any  devia- 
tion from  the  strict  letter  of  the  law,  it  is 


necessary  that  the  usage  should  hav«: 
prevalent   during  a  long    succession 
cestors,  when  it  becomes  known  by  tb 
of  koolachar."     But  I  innagine  that 
tinct  tradition  in  the   family  would 
the  place  of  ancient  examples  of  the 
tion  of  the  usage. 

The  evidence  above  stated,  however,! 
convince  me  that  in  this  family  there) 
clear  tradition  that  by  special  family-  ^ 
females  are  excluded  from  inheritance;' 

Of  the  eleven  witnesses  called  ail 
what  the  custom  is.  Six  witnesses,  of 
three  are  members  of  the- family, 
neighbour,  and  two  are  servants  of 
state  the  custom  without  any  #efei 
the  exclusion  of  females.  Four  (of 
one  is  a  neighbour,  one  is  a  distaal] 
nection,  and  two  are  servants  of  the  ' ' 
state  that  by  custom  females  are  exi 
The  witnesses  who  state  the  ci 
exclude  females  are,  therefore, 
fewer  in  number,  but  considerably  ii 
in  means  of  knowledge  to  the  witn« 
omit  that  statement.  Indeed,  the 
of  all  the  members  of  the  family  to, 
the  custom  to  exclude  females  is 
mind  almost  conclusive  against  there 
any  clear  and  distinct  reputation 
family  that  such  a  custom  exists. 

Next  to  the  members  of  the  fam3j 
far  the  most  important  witness  is  it 
Rajah  Ram  Narain  Deo.     Indeed,  1 
sure,  from  the  evident  care  and  dcti 
which  his  statements  are  made,  and  his 
ledge  of  the  subject,  that  he  is  not  ih» 
important  witness  of  all.     Yet,  to  mf 
he  as  much  as  admits  that  there  is  no 
tradition  on  the  subject.     Having 
woman  cannot  succeed  by  virtue  of 
custom,"  he  immediately  adds,  *'// 
so   happened;    hence    I  say   that  a 
cannot  succeed  to  the  guddte,^    I 
look  on  this  as  an  inference  of  a  c\ 
the  witness  from  a  certain  series  of 
but  that  is  an  inference  for  the  C« 
not  for  the  witness.     How  far  that  ii 
is  justified,  I  will  consider  presently. 

This  evidence  would,  in  my 
scarcely  afford  ground  for  inferring  a 
custom,  if  it  stood  alone.  Bulitapf 
me  to  be  much  weakened  by  the  pcJ 
Ram  Nath,  which  seems  to  me  to  w^ 
strongly  against  any  tradition  into 
that  females  are  excluded. 

For  whatever  reason  he  may  ^^\ 
desirous  of  doing  so,  it  is,  I  think, 
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im  Xalh  was  at  that  moment  strongly 

tia^  the  right?  of  his  brother's  widow, 

tesirous  of  placing  his  own  title  on  the 

jt   grounds.     He    would,    therefore, 

lly    have    inserted    so    complete    an 

10  the  Maharanee's  claim  as  a  family- 

to  exclude  females  would  afford  if 

been   aware  of  its  existence.     But 

jinning  to  end   1  find  not  the  least 

it.    The  ground   on  yhich  he  bases 

Im  to  the    Raj   and   the  estates  are 

ir  clear  ;  first,  because  he  has  been 

with  the  teeluck  by  the  late  Maha- 

E;  secondly  and  principally,  because  he 

[<bc   two    last    Maharajahs    were  full 

'p  joint    and    undivided.     It     seems 

ttoi  b^  refers  to  family-usage  only  as 

shing  the   impartibility   of    the    Raj, 

he  takes  up  exactly  the   position 

was  assumed  by  the  plaintiff   in  the 

ih  case,  and  which,  though  declared 

Privy  Council  to  be  erroneous,  is  not 

)inmon  notion,  namely,  that   a   full 

succeeds  in  preference  to  the  widow 

istral    impartible    property.     I    lake 

ttition  to  fall  as  evidence  little  short 

tegorical  statement  by  Ram  Nath  that, 

as  he  knew,  no  trace  of  any  custom 

lode  females  generally  existed  in  the 

';  and  being  made  by  a  person  strongly 

ted  in  asserting  such  a  custom,  it   is 

to  fuil    credit.     It    seems    to    me 

possible  that  any  tradition  of  such 

mi  could  exist  in  th^  family  without 

^aih  having  been  aware  of  it,  and  I  do 

in  the  petition  any  sign  whatever 

jlessness  or   inability  such   as  would 

K  to  suppose  that  he  would  omit  so 

It  a  statement. 

sms  to  me,  therefore,  that  the  atlempit 
>lish  the  family-custom  by  evidence  of 

)n  has  tailed.     I   very   much  regret 

re  should  be  a  difference  of  opinion 

point,  aftd   I   regret  that  we    have 

re  the  assistance  of  the  Deputy  Com- 

ir  who  heard  the  evidence.  He  finds 
leaily  on  the  evidence  that  by  family- 

ihe  Raj  is  impartible,  but  he  expresses 
)imon  whatever  on  the  oral  evidence 
'ily-custom  to  exclude  females.  He 
I  to  me  to  base  his  opinion  on  that  point 
lirely  different  grounds. 

now  take  the  evidence  of  cases  of 

bus  descent  from  which  the  custom 

Jude  females  is  sought  to  be  inferred. 

consists  of  two  parts,  first,  the  uniform 

"^ttit  of  all  the  witnesses  that  they  never 

^J  heard  of  a  woman  succeeding  to  the 

Vol.  XV. 


guddee  in  this  family  ;  and,  secondly,  the  fact 
that  in  1842  and  again  in  1862,  the  widow 
of  a  Maharajah  was  passed  over  in  favor 
of  a  younger  brother. 

With  regard  to  the  first  part  of  this  evi- 
dence, if  we  take  the  view  that  the  Deputy 
Commissioner  seems  to  have  taken  {see  his 
judgment,  page  20  ad  fin.)  that  there  is  no 
evidence  of  the  succession  prior  to  Tej 
Singh's  time,  and  that  we  must  judge  of  the 
custom  entirely  from  what  has  happened 
since  that  time,  there  is,  of  course^  nothing 
in  it  whatever.  From  Tej  Singh  to  Luch- 
mee  Nath  son  succeeded  father  in  regular 
course,  and  the  occasion  for  exclusion  of  a 
widow  never  arose.  And  upon  the  whole, 
though  some  of  the  witnesses  seem  to  assert 
as  a  matter  of  family-history  that  no  wonnan 
has  ever  been  known  to  succeed,  yet  I  think 
the  Deputy  Commissioner  has  rightly  con- 
sidered that  this  is  not  to  be  relied  on  as 
establishing  a  general  exclusion  of  females. 
Succession  in  the  direct  line  of  father  and 
son  10  or  12  generations  would  not  be  at  ail 
extraordinary;  and  even,  if  a  person  out  of 
the  direct  line  were  known  to  have  succeed- 
ed, this  would  be  nothing  unless  it  were  also 
known  that  the  deceased  Maharajah  in  that 
case  left  a  widow  or  daughter.  Moreover, 
looking  to  the  condition  in  which  this. dis- 
trict was  for  many  years  prior  to  our  occu- 
pation of  it  {see  some  extracts  from  a  letter 
of  the  Collector,  6  Select  Reports,  p.  134), 
1  think  it  would  be  difficult  to  draw  any  in- 
ference of  legal  righfs  from  the  events  of 
that  period.  It  seems  to  me,  therefore, 
easy  to  account  for  what  the  witnesses  say  on 
this  point  without  referring  it  to  the  exclu- 
sion of  females  by  family-custom.  I  think, 
,  therefore,  that  the  only  reliable  evidence  of 
actual  exclusion  of  females,  who  would 
otherwise  have  been  entitled  to  inherit,  is  in 
the  two  modern  instances.  We  are,  how- 
ever, very  imperfectly  informed  of  the  cir- 
cumstances under  which  these  two  ladies 
were  excluded.  In  the  first  instance,  the 
point  does  not  appear  to  have  been  much 
contested.  The  second  instance  is  so  recent 
that  it  is  still  quite  open  to  the  widow  in 
that  case  to  assert  her  rights.  Moreover,  if 
we  may  judge  from  the  petition  of  Ram 
Naih  which  has  been  already  referred  to,  the 
widow  of  Shumboo  Nath  Singh  yielded,  not 
to  any  assertion  of  a  custom  to  exclade 
females,  but  to  the  erroneous  view  which,  as 
we  have  seen,  Ram  Nath  took  of  the  nat^are 
of  the  right  of  succession  to  an  im'partible 
Raj,  namely,  that  a  joint  brother  did  succeed 
under  the  ordinary  law  in  preference  to  the 
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widow  to  property  of  this  description.  On 
the  whole,  therefore.  I  cannot  infer  any 
family-custom  to  exclude  females  from  the 
actual  course  of  descent. 

Then  comes  the  question  whether  there  is 
a  local  custom  that  women  are  excluded.  1 
conclude  from  the  evidence  that  this  is  the 
local  custom  relied  on,  though,  as  I  said 
before,  by  a  very  serious  error  the  plaintiff 
was  not  called  up>on  to  state,  before  the  evi- 
dence was  gone  into,  the  exact  custom  on 
which  he  relied.  Even  stated  as  1  now  state 
it,  the  custom  is  extremely  vague ;  yet 
nothing  more  definite  than  this  has  been 
stated  either  in  evidence  or  in  argument,  or 
even  in  the  judgment  of  the  Court  below. 
1  do  not  know  now  in  what  district  the 
custom  is  said  to  prevail,  or  in  regard  to 
what  kind  of  succession  or  what  sort  of 
estates.  According  to  English  Law.  I  ima- 
gine that  such  a  proceeding  as  this  would 
not  be  allowed,  but  the  plaintiff  would  be 
obliged  to  state  the  district  in  which  the 
custom  was  alleged  to  exist,  and  to  confine 
his  evidence  to  that  district.  Take,  for  in- 
stance, a  case  where  a  plaintiff  alleged  the 
custom  of  a  manor.  He  would  not  in  general 
be  allowed  to  show  what  the  custom  was  in 
other  adjoining  manors  (Duke  of  Somerset 
versus  Francis,  i  Strange,  p.  654  ;  Marquis  of 
Anglesey  versus  Lord  Haiherton,  10  Meeson 
and  Welsby,  p.  219).  But,  as  pointed  out  by 
Lord  Mansfield  in  Fumeaux  and  Hutchins, 
Cowper,  p.  808,  he  may  do  so  if  he  states  the 
custom  as  a  general  custom  of  the  whole 
county  (not  "a  general  custom  of  the 
country^ "  as  this  passage  is  sometimes 
quoted,  a  county  being  a  well-defined 
and  ancient  division  of  the  kingdom). 
So  in  the  case  reported  by  Lord  Hale 
(Hargrave's  Tracts,  page  84)  the  custom  is 
laid  as  *•  the  custom  of  that  country,''  that 
is  the  country  on  the  borders  of  the  river 
Severn  (see  also  the  observations  of  Lord 
Ellenborough  in  R.  versus  Ellis,  i  Maule 
and  Selwyn,  p.  6^2).  So  in  India,  the  custom 
might  be  laid  as  the  custom  of  a  ziilah  or 
other  similar  district.  ^  This  rule  appears  to 
me  to  be  not  an  artificial  rule  of  evidence,  but 
as  pointed  out  bv  Lord  Abinger  in  the  case  in 
10  Meeson  and  Welsby,  p.  235,  to  be  founded 
in  good  sense ;  because,  if  there  is  not  some 
limitation  of  this  kind,  it  is  plain  that  the 
custom  of  one  district  might  be  gradually 
extended  indefinitely  in  all  directions.  Had 
the  objection  been  taken,  I  think  that  in 
this  case  the  defendant  would  have  had  a 
right  to  require  that,  before  any  evidence  of 


local   custom   was  gone    into,   the 
should  state  the  locality  to  which  thel 
torn  was  alleged  to  apply. 

The  evidence  produced  by  the  pi 
support  of  the  local  custom  is  most 
The  witnesses  are  none  of  them  asked^ 
the   general   course  of    inheritance 
district,  but  as  to  what  has  happened  ii 
specified  estates  selected,  as  1  ii 
the  plaintiff  himself.     In  three  of 
were  the  witnesses  able  to  give  any 
culars  of  the  descent,  and  it  is 
markable  that  those  are  the  very  sai 
to  which  Ram  Nath  referred  in  the 
I  have  already  discussed,  naroelv, 
Koonda,  and  Gewan.     The  wftn< 
gelher   refrain    from   stating  that  aay| 
custom  exists;  and  it  is  left  to  be 
from  those  three  instances  of  exclusk 
omission  to  state  the  locality  over  win 
alleged  custom  prevails  makes  it  diP 
deal  with   this  evidence.      All    these 
places  are  said  to  be  now  in  Ziilah 
bagh ;  but  that  I  imagine  to  be  quite 
dern  political  division.    This  propei^i 
large  tract  of  the  surrounding 
originally    comprised    in    Ziilah 
(Regulation  IIL  of  1793,  Section  t\ 
sequently,  a  district  was  formed 
name  of  jungle  mehals,  but  which  11 
no  part  of  the  Ziilah  of  Ramgurh. 
formed  entirely  of  portions  of  the  Zil 
Beerbhoom,  Burdwan,and  Midnaporel 
lation  XVllL  of  1805).     Snbseqoei 
Ziilah  of  RUmgurh  was  abolished,  audi 
tion  of  Ramgurh,  including  these 
great  part  of  the  jungle  mehals, 
was  then  Midnapore,  were  made  N( 
lation  districts,  and  put  under  the 
ten de nee  of  an  Agent  of  the  Govei 
eral  (Regulation  XIII.  of  1833),  for 
Commissioner  has  been  since  snbstil 
XX.   of   1854).     This  Cofhmissioi 
now  divided  into  four  Deputy  Commii 
ships — Hazareebagh.  Manbhoom. 
ga,  and  Si ngbhoom.  But  these  divisiooftl 
I  imagine,  been  made  solely  with  reft 
to  the  convenient  transaction  of  busini 
do  not  correspond  with  any  ancient  dii 
of  the  country.     For  the   present 
therefore,  the  fact  which  was  so  much 
on  thnt  these  three  estates  and  Raragui 
all    in    the    same    district    of    Hazai 
seems  to  me  to  be  immaterial.     It 
me  that  it  would  be  absurd  to  find 
was  a  local   custom   of  a  modem  dh 
like  Hazareebagh ;  but,  if  not  of  Hazai 
to   what  other  locality   is  it  soggestt 
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?    I  should  sav  that  to  establish  a 

^custom  to  exclude  females  f^om  inherit- 

by  instances  of  exclusion,  a  district 

be  stated  in  which  the  custom  is  now 

a  long  time  has  been  prevalent,  and 

includes    the    property    in    dispute. 

Istrict  might  be  defined  geographically 

light  correspond  with   some  ancient 

division.     A   sufficient   number  of 

of   exclusion  within  that  locality 

m  be  adduced  to  establish  that  the 

extends  to  the  whole  district,  and 

governs  the  succession  in  dispute 

rs  to  me,  however,  that  the  plaintiff 

case  has  entirely  failed  to  bring  the 

up    to    this    point.     Moreover,  I 

the  e^ect   of   the  instances  given  is 

weakened  by  the  uncertainty  in  which 

ift,  whether  or  no  these  three  estates 

Id  as  ghatwalee  tenures.     If  that  be 

it  is  a  point  on  which  the  plaintiff's 

»  are  not  agreed,  the  exclusion  of 

might  possibly    be  accounted    for 

resorting  to  any  such  inference  as 

iral    exclusion    of    females  in  the 

)ver,  I  think  the  petition  of  Ram 
1846  shows  clearly-  that  he  was  as 
aware  of  any  local  custom,  which 
exclude  females,  as  of  /amily-cusiom 
same  effect.  If  there  had  been  such 
custom  within  his  knowledge,  he 
certainly  have  mentioned  it ;  and  I 
that  it  would  be  most  strange  if  he 
then  ascertained  all  the  special  rules 
ritance  applicable  to  the  question* 
peculiar  to  ,his  own  family  or  to 
rict  in  which  he  resided. 

Deputy  Commissioner  says,  however, 
judgment  (page  23  ad  Jin.)  that  the 
estate  is  **  a  large  feudal  tenure 
is  not  divisible,  and  that  it  is  a  matter 
)riety  that  J  n  this  part  of  the  country 
do  not  inherit  such  estates,  they 
I  disqualified  by  sex  from  performing 
itt  it  is  incumbent  on  a  Rajah  to  per- 
With  regard  to  the  last  pan  of  this 
keni,  there  is  no  evidence  beyond  that 
of  the  defendant's  witnesses  as  to  the 
of  the  Rajah.  They  say  that  it  was 
uy  for  the  Maharajah  at  times  of 
is  to  sit  under  the  umbrella,  and  to 
Cuicherry  outside;  and  that  this  the 
'  could  not  do.  But  there  is  no  evi- 
^that  this  is  an  indispensable  ceremony  ; 
te  many  other  ceremonies  usually  per- 
by  men,  but  not  usually  performed 
len,  it  might,  as  far  as  I  am  aware, 


be  omitted  without  any  serious  consequences 
arising.  I  am  not  sure  I  understand  in 
what  sense  the  Deputy  Commissioner  calls 
the  Ramgurh  estate  a  "feudal  tenure;"  but 
as  I  shall  show  presently  the  terms  on 
which  the  Rajah  holds  his  estate  are  those 
of  an  ordinary  zemindar.  As  to  the 
notoriety  of  the  custom,  I  have  some  doubts 
whether  this  is  a  matter  on  which  a  Judge 
is  entitled  to  give  the  results  of  his  own  ex- 
perience. If  I  am  at  liberty  to  consider  this 
statement,  I  should  have  no  hesitation  in 
saying  that  it  is  the  strongest  part  of  the 
plaintiff's  case.  My  chief  objection  to  this 
statement  is  the  very  vague,  terms  in  which 
it  is  made.  I  am  quite  at  a  loss  to  know 
what  district  the  Deputy  Commissioner 
refers  to  when  he  speaks  of  "this  part  of 
the  country."  He  may  mean  his  own  dis<- 
trict  of  Lohurdugga;  but  if  so,  that  is 
nothing  to  the  purpose,  for  this  property  is 
not  in  Lohurdugga,  but  in  Hazareebagh ; 
and  this  suit  only  came  to  be  tried  by  the. 
Deputy  Commissioner  of  Lohurdugga  by  an 
accident.  Again,  he  seems  to  consider  that 
the  custom  applies  only  where  the  owner  of 
the  estates  has  to  perform  duties  which  a 
woman  is  by  her  sex  disqualified  from  per- 
forming ;  but  if  so,  it  does  not  apply  to  the 
Ramgurh  estates,  for  the  Maharajah  has  not, 
and  never  had,  as  far  as  I  can  discover,  any 
such  duties. 

It  is  certainly  remarkable  that,  if  there 
does  exist  a  local  custom  to  exclude  females 
so  notorious  as  stated  by  the  Deputy  Comr 
missioner  and  covering  any  extensive  district, 
that  it  is  not  noticed  in  any  work  upon  the 
Hindoo  Law  of  Inheritance,  either  general 
or  special,  as  far  as  I  am  able  to  discover. 
The  custom  of  primogeniture,  as  it  is  some- 
times called,  but  as  it  is  more  correctly  call- 
ed of  impartibility,  as  observed  in  this  part 
of  India,  has  been  the  subject  of  legislation, 
and  has  frequently  been  noticed  by  text- 
writers,  and  the  succession  in  this  very 
family  has  upon  that  point  been  more  than 
once  referred  to.  Strange,  Jaganatha,  Shama 
Churn  Sircar,  Harington,  and  Macnaghten, 
all  refer  to  the  custom  of  primogeniture  or 
impartibility  in  this  locality,  but  not  one  of 
them  speaks  of  the  exclusion  of  females. 
Had  such  a  custom  been  notorious  as  a  loca] 
custom,  I  should  think  it  must  have  been 
known  to  Mr.  John  Harington ;  and  had  it 
been  known  to  him,  I  think  it  is  hardly  pos- 
sible that  he  would  have  omitted  to  mention 
it  in  that  part  of  his  Analysis  wherS  he  dis- 
cusses the  departure  from  the  ordinary  law 
of  inheritance  which  has  taken  place  in  these 
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very    districts    (Volume    1.,  part   I.,   pages 
191  and  199). 

I  do  not,  of  course,  mean  it  to  be  inferred 
that  the  exclusion  of  females  from  succession 
is  unknown  in  India.  Since  this  case  was 
argued,  I  have  seen  a  list  of  25  questions  ad- 
dressed to  certain  Rajahs  and  Chiefs  in  the 
Regulation  and  Tributary  Mehals,  and  the 
answers  thereto  illustrating  the  succession 
to  those  guddees.  It  is  clear  that  in  those 
cases,  if  those  statements  are  reliable  (and 
I  believe  them  to  be  soj,  females  are  ex- 
cluded, if  not  altogether,  at  least  to  a  very 
great  extent.  This  district  is  immediately 
south,  and  almost  adjoins  the  district  of  the 
Assistant  Commissioner  of  Lohurdui^ga,  and 
his  statement  as  to  the  notoriety  of  the  cus- 
torn  may  perhaps  be  thus  accounted  for. 
But  it  is  hardly  necessary  to  repeat  that 
until  some  connection,  either  geographical  or 
political,  is  shown  to  exist  between  the  dis- 
tricts, there  is  no  ground  for  inferring  the 
custom  of  one  district  from  its  existence  in 
another;  and  as  far  as  I  am  aware,  the 
country  above  designated  as  '*  Regulation 
and  Tributary  Mehals"  is  entirely  distinct 
from  that  in  which  the  Raj  of  Ramnuggur  is 
situate,  and  which  has  been  generally  known 
as  the  Jungle  Mehals. 

The  course  of  inheritance  in  the  case  of 
impartible  property  is  indeed  almost  always 
spoken  of  as  if  it  went  entirely  in  the  male 
line,  but  it  is  clear  to  me  that  this  is  only  an 
adoption  of  the  Hindoo  form  of  expression 
*' putiro  poulradi,''  which  is  the  ordinary 
expression  which  is  used  to  indicate  heri- 
tability  and  which  is,  1  believe,  always 
understood  to  include  females.  That  by 
the  general  Hindoo  Law  females  arc  not  ex- 
cluded from  succession  to  a  Raj  is,  I  believe, 
unquestioned. 

In  the  much  contested  case  of  ihe  Shiva 
Gunga  Raj,  a  woman  eventually  succeeded 
without  its  ever  being  suggested  that  any 
such  general  rule  of  exclusion  was  known  to 
exist  {see  9  Moore,  pp.  5S9  and  605).*  Jaga- 
naiha  says  (Book  2,  Chapter  4,  Section  15 
page  118)  :  ''If  the  King  give  the  whole 
"  of  his  dominions  to  his  eldest  son  qualified 
"  for  the  empire,  although  his  other  sons  be 
"void  of  offence,  the  gift  is  valid."  He 
says  nothing  about  the  exclusion  of  females  ; 
and  even  in  this  respect,  in  a  curious  passage 
at  page  127,  he  hints  a  doubt  whether  some 
modern  princes,  who  are  not  independent  in 
the  govwnment  of  iheir  subjects,  but  merelv 
employed  in  levying  the  revenue  of  the  Para- 
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mount,   should   be   considered    as 
Of  course.* as  against  clear  and  anij 
dence  that  the  local  custom  existed, 
females  had  been  over  and  over  ai 
eluded,  these  speculations  would  be 
but  I  think  one  is  justified    in  refci 
them  in  the  present  case. 

The   direct   evidence    in    support 
local  custom  is  at  the  verv  besi  mt\ 
weak,  and  the   most   valuable  lesiii 
that  of  the  Judge  himself  speaking  fi 
own  experience. 

The  materials  at  my  command  for 
the   value   of    the    Deputy    Coramii 
opinion  on  this  point  are  not  venr  ai 
the  result  of  such  investigations  as  t| 
been  able  to  make  leads  me  to  d< 
existence  of  such  a  local  custom  as  i5 
ed.     It  leads  me  undoubtedly  to  the 
sion  that  there  is  none  so  notorious 
general  as  to  be  judicially  noticed 
proof. 

There  was  indeed  one  argument 
which  I  was  at  first  inclined  to  gi 
slderable  weight.  It  was  asked 
counsel  for  the  plaintiff,  if  women 
in  this  district  to  estates  of  this 
why  did  not  the  widow  prove  i 
of  it.^  And  it  was  pointed  out 
case  was  adjourned  expressly  in 
give  her  time  to  inquire  into  the 
of  the  country,  and  yec  she  prod< 
one  to  speak  to  it,  whereas,  prior 
adjournment,  namely\  on  August  \ 
of  her  own  witnesses.  Banec  Jf 
Doss,  had  stated  that  in  tlie  di 
Ilazareebagh  no  woman  had  to  his 
ledge  ever  succeeded  to  the  Kij. 
exactly  occurred  with  reference  to  ll 
journment  I  have  stated  abo^e: 
certainly  does  at  first  sight  appear 
able  that,  if  it  were  possiWc,  the  il 
should  not  have  taken  this  simple 
disproving  the  custom ;  and  under 
circumstances  I  should  have  presomi 
search  had  been  made,  and  that  not  ft 
instance  of  a  female  succeeding  to  a 
the  immediate  neighbourhood  of  thii 
perty  at  any  rate,  could  be  produd 
should  still  have  wished  to  kno*  ho'.<^ 
persons  are  possessed  of  that  dignity  In" 
neighbourhood  and  something  of  their 
tory;  but  from  the  evidence  I  presume 
there  are  other  Rajs  besides  RiiDiTarb 
great  distance,  and  it  would  hue  beea 
cossary,  therefore,  to  consider  the  cff«J 
this  inference  from  absence  ol  proof  00 
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>w  vague   the    inquiry    was   to  which 

lention  of  the  parties  was  directed, 
ive  already  remarked,  I  do  not  find 

k  the  issues  or  in  any  part  of  these 

lings  any  statement  on  the  part  of  the 

of  what  local   custom    he   intended 

nt.  As  already  pointed  out,  the  wit- 
called  by  the  plaintiff  on  the  i7ih 


of  ihe  defendant.     But,  on  considera-  ;  connection   whatever,    and    it    lies    on   the 

I  do  not  think   it   sate   to     presume    plaintiff,  therefore,  to  establish  the  exclusion 

ihat  such  a  search,  as  I  have  indicated,  '  upon  which   he  relies  ;  and   this,    I   think, 

^been    made,    or    what   would    be   the  i  he  has  not  done.     1  am  not  prepared  to  say 

of  it  if  it  had  taken  place.      We  have    that  the  investigation  has  been  a  satisfactory 

careful  and  accurate  report  from  the    one ;  and  had  the  law  allowed  it,  I  should, 

Commissioner  of  all  the  proceedings  'for  my  own  part,  have  been  most  anxiotis 

)k  place  in  the  Court  below,  and  we    to  have  had   a   further  inquiry.      But  that 

course  has  not  been  even  suggested  to  us, 
and  I  do  not  think  that,  on  our  own  motion, 
we  have  power  to  direct  it.  The  case  is 
very  much  in  the  same  condition  as  that 
of  Rae  Manick  Chand  versus  Madho  Ram,* 
which  was  recently  before  the  Privy  Council 
(3  Bengal  Law  Reports,  P.  C). 

Jf  the  plaintiff  has  failed  to  lay  before  us 

ane>  that  called  on  the  27th,  made  !  the  best  evidence  which    might  have   been 

iriion  of   any   general   custom — they  1  got,   he   alone   will   suffer.     No  other   title 

[particularized  certain  estates  in  which    ought   in   any   way  to   be   affected  by  this 

had  been    excluded.     To   this    the    decision. 

int  miv   hive   rested  content  to  an-  ;      On  the   evidence  before  us,  I  think   no 

thai  these   instances    proved     nothing  ,  custom,  either  family  or   local,   to   exclude 

raid  to  the   property   in   dispute,  and  ;  females     has    been    established.     I    think, 


one  of   the    plaintiff's   own    witnesses 
:d  them  to  be  ghatwal  estates. 

attempt  was  made  to  show  that  the 
of  the  tenure  of  these  estates  imposed 
upon  the  zemindar  which  a  woman 
able  to  perform.  I  do  not- think  so. 
>pears  to  me  to  be  an  ordinary  zemin- 
lenore.  The  pottah  under  which 
ttes  are  held  contains  a  clause  which 
duties  on  the  zemindar  in  the  nature 
fice-daties,  but  it  only  extends  to  the 
lion  of  travellers  and  to  the  arrest  of 
tls.  These,  1  imagine,  are  the  ordi- 
'llolies  of  zemindars.  The  zemindaree 
granted  by  the  Mogul  Government 
im  Jeewun,  the  zemindar  of  Rajshahye, 
ys,  contains  a  precisely  similar  clause  , 
in  the  Rajah  of  Ramgurh's  pottah  | 
igton's  Analysis,  Volume  III.,  page  | 
and  Ram  leewun  was  succeeded  on  his  ; 
by  his  widow,  the  Ranee  Bhowanee  ! 
page  311).     There  appears  to  me  to  be 


therefor.e,  that  the  plaintiff  has  failed  to 
make  out  his  title  ;  that  the  decision  of  the 
Lower  Court  ought  to  be  reversed,  and  his 
suit  dismissed  with  costs  in  this  Court  and 
in  the  Court  below. 

Of  course,  1  express  no  sort  of  opinion 
whatever  whether  or  no  the  defendant  h^s 
proved  her  title  to  any  part  of  the  pro- 
perty. 


The  14th  April  1871. 

Present  : 

The  Hon'ble  W.  Ainslie  and  G.  C.  Paul, 

fudges. 

Notice  of  enhancement — Clause  i,  Section  17, 

Act  X.,  1859. 

Case  No.  1650  of  1870  under  Act  X.  of 

1859. 

logy  between  these  duties  and  those  !  Special  Appeal  from  a  decision  passed  by  ihe 


ghatwal,    which  are  of  a  much    more 
il   character,    and    which    are   usually 
:ted  to  be  personally  discharged. 

>n  the  whole,  although  I  feel  much  dif- 
•c  in  coming  to  a  different  conclusion 
that  of  the  Deputy  Commissioner  upon 
►int  of  this  kind,  yet  1  cannot  think 
»ny  local  custom  has  been  established 
that  clearness  and  definiiiveness  which 
justify  a  departure  from  the  ordinary 
of  inheritance.  Between  impartibility 
the  exclusion   of  females  there  is  no 


Judge  of  Nuddea,  dated  ihe  20th  April 
tSyOt  reversing  a  decision  of  ihe  Deputy 
Collector  of  Koosteah,  dated  the  r^ih  De* 
cemher  1868, 

Koomar  Puresh  Narain  Roy  (Plaintiff), 

Appellant^ 

versus 

■ 

Gour  Soondur  Bhoomick  (Defefidant), 

Respondent, 


*  II  W.  R.,  P.  C,  p.  42. 


0 


i9^ 


Civil 


THE  WBBKLY  RtPbJtTBR* 


Aulings.  \\\ 


Baboo  Mohinet  Mohun  Roy  for  Appellant. 

Baboo  Bhowanee  Churn  Duit  for 
Respondent. 

A  notice  to  the  effect  that  the  ryot's  rent  was  liable 
to  be  enhanced  on  the  ground  that  he  was  paying  at  a 
rate  lower  than  that  paid  by  equal  ryots  (''  toollo  pro- 
jah")  is  sufficient  to  show  that  the  enhancement  was 
sought  under  Clause  i.  Section  17,  Act  X.  of  1859. 

Ainsliiy  y. — ^The  case  now  before  us 
appears  to  be  exactly  similar  to  the  case 
reported  in  the  12   Weekly  Reporter,  page 

537. 

The  notice  which  was  issued  to  the  ryot 
in  this  case  was  to  the  effect  that  his  rent 
is  liable  to  be  enhanced  on  the  ground  that 
he  was  paying  at  a  rate  lower  than  that^ 
paid  by  "  equal  ryots,"  the  Bengalee  words* 
used  being  ioollo  projah ;  and  this  seems 
to  be  sufficient  to  show  that  the  enhance- 
ment was  under  the  ist  Clause  of  Section 
17,  Act  X.  of  1859.  When  the  case  came 
before  the  first  Court,  the  defendant  does 
not  appear  to  have  taken  any  objeotion  that 
the  notice  was  insufficient,  and  that  he  did 
not  understand  its  terms ;  and  from  the 
second  issue  laid  down  by  that  Court,  it  is 
perfectly  clear  that  the  parties  went  to  trial 
upon  the  merits,  and  not  on  any  technical 
question. 

We  thinlc  we  ought  to  follow  the  judg- 
ment of  this  Court  in  the  case  above  refer- 
red to.  We,  therefore,  decree  this*  appeal, 
and  remand  the  case  •to  the  Judge  to  try 
it  upon  the  merits.  Each  party  will  pay  his 
own  costs  of  this  appeal. 


The  14th  April  1871. 

Present : 

The  Hon'ble  W.  Ainslie  and  G.  C.  Paul, 

Judges. 

Breach  of  contract— Agent's  right  of  action- 
Damages. 

Case  No.  1685  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Judgi  of  Nuddea,  dated  the  2'jth  May 
rSyOf  affirming  a  decision  of  the  Subordi- 
nate Judge  of  that  District^  dated  the  Jth 
September  i86g. 


Soorendronath  Roy  (Defendant)J 
Appellant, 

versus 

Rughoobur  Dyal  Awustee  and 
(Plaintiffs),  Respondents. 

Baboo  Rash  Beharee  Ghose  for  Ap] 

Mr,  Sanderson  for  Respondent 

The  question  of  competency  of  a^a  agent  tiJ 
not  raised,  in  the  initial  stage  0!  a  suit,  cannot  h 
ted  to  be  raised  in  special  appeal. 

Ordinarily,on  a  breach  of  a  contract  of  saJe,  I 
can  only  recover  as  ag:ainst  the  purchaser  tliei 
between  the  price  contracted  for  and  the  price  1 
the  vendor  might  or  could  have  sold  the 
time  of  the  breach. 

Paul,  J, — In  this  case  we  arc  of 
that  the  special  appeal   must  fail. 
are  three  points   made   in  special 
first,  that  the  parties  who  instituted 
as  plaintiffs  are  simply  agents  in  the 
of  the  contract,  and  therefore  the  soiC 
not  lie.     Now,  it  is  not  a  general 
tion  of  law  that  an  agent  who  ef 
contract  cannot  sue.     If  he  is  a  bam 
without  having  any    interest    wl 
may  not  be  able  to  sue ;  but  whcie 
an  interest,  it  is  quite  clear  that  he 
It    is    sufficient,    however,  to  say, 
purpose  of  meeting  this  objection, 
was  not  taken  at  the   initial  state 
case ;  and  therefore  it  would  be  very 
allow  it  to  be  taken  now  in  special 
Besides,  the  non-taking  of  the  obj 
the  Lower  Court  satisfies  us  that  the 
did  not,  in  reality,  intend  to  take  it, 
they  were  fully  satisfied  that  these 
were  really  entitled  to  sue. 

The  next  point  made  is  that  the 
did  not  prove  that  they  were  ready 
willing  to  deliver  the  indigo-seed  coot 
for.  On  this  point,  it  is  ^nly  nec( 
say  that  it  was  never  raised  in  ei( 
the  Courts  beyond  its  being  involved 
general  allegation  made  by  the  d(' 
that  the  plaintiffs  had  first  broken  the 
tract ;  and  that  both  the  Lower  Courts 
found  that  the  plaintiffs  have  not  coi 
any  breach  of  the  contract,  and  that 
the  defendant  who  has  broken  \t. 
finding  of  the  Lower  Courts  also  di 
the  objection  of  the  defendant  tbat^ 
plaintiffs  were  not  in  a  position  to  fur 
terms  of  the  contract. 

The  sole  question,  then,  that  reiBii 
whether  the  damages  have  been  assf" 
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;  Lower  Courts  on  a  correct  principle, 
there  can  be  no  doabt  of  the  general 
iple  contended    for    by  Baboo    Rash 
ee  Ghose  on  behalf  of  the  special  ap- 
,  that,  ordinarily  speaking,  on  a  breach 
tract,  the  vendor  can  only  recover  as 
the  purchaser  the  difference  between 
contracted  for  and  the  price  at  which 
or  might  or  could  have  sold  the  goods 
time  of  the  breach  of  the  contract.  At 
when  the  breach  of  this  contract  mast 
scd  to  have  taken  place,  the  indigo- 
dottld  not  be  sold  at  any  price  at  all,  as 
by  both  the  Lower  Courts.    This  was 
t  in  which  no  time  was  fixed  for 
ry  of  the  indigo-seeds.    It  would, 
re,  bt^implied  that  the  parties  should 
a  reasonable  time  to  fulfil  the  conditions 
There  can  be  no  doubt  that  the 
seeds  would  not  be  purchased  afte  r  the 
of  April,   and  I  think  the  plaintiffs 
bound  to  wait  until  the  sowing  season 
ded,  before  they  could  claim  any  com- 
n  from  the  defendant.  The  plaintiffs 
tcry  properly  waited  until  the  end  of 
season  as  found  by  both  the  Courts, 
ore,  the  damages  to  which  the  plaint- 
cntiiled  would  be  the  price  contract- 
minus  the  value  of  the  indigo-seed 
.the  sowing  season,  namely,  the  price 
ed  for  minus  nothing  at  all.     I  con- 
therefore,  that  the  decisions  of  both 
wer  Courts,  having  reference  to  the 
facts  of  the  case,  have  proceeded  on 
ect  principle  in  assessing  the  dam- 
being  the  case,  I  think  that  the  de- 
'of  the  Lower  Courts  must  be  affirmed, 
lis  appeal  dismissed  with  costs. 

f/i>,  y. — I  concur. 


The  r*4ih  April  1871. 

Present : 

^Hon'hle  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Eabaccement  of  rent— Alternative 
pleas. 

Case  No.  1771  of  1870. 

*>/  Appeal  from  a  decision  passed  by 
*  Ojfittating  judicial  Commissioner  of 
*hia  Nagpore,  dated  the  3rd  June 
'70,  reversing  a  decision  of  the  Assist- 

^Commissioner  of  Maunhhoom^  dated  the 

ft  September  i86g. 


Nil  Monee  Singh  Deo  Bahadoor  (Plaintiff), 

Appellant, 

versus 

Anunt  Ram  Putnaik  and  others 
(Defendants),  Respondents. 

Baboos  Gopeenath  Mookerjee  and  Bhowa' 
nee  Churn  Dutt  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

In  a  suit  for  arrears  of  rent  at  an  enhanced  rate, 
where  defendants  pleaded  protection  under  a  mokurruree 
pottah  of  old  date  which  had  been  lost  \otk%  ago,  and 
also  pleaded  the  presumption  arising  from  uniform 
payment  for  more  than  20  years  : 

Held  that  the  defendants*  inability  to  adduce  suflli« 
cient  proof  of  that  pottah  was  no  reason  why  they 
should  not  be  allowed  an  opportunity  to  prove  the 
uniform  paymeni  pleaded 

Glover,  J. — This  is  a  suit  few  arrears  of 
rent  at  an  enhanced  rate  after  notice  for  the 
year  1174,  amounting  to  Rupees  840-12  on 
5 10  beegahs  of  land.  The  defendants  plead- 
ed that  they  were  protected  by  a  mokurruree 
pottah  dated  in  the  year  1192,  and  that 
they  had  paid  a  uniform  rate  of  rent  of  72 
rupees  6  annas  for  more  than  20  years,  and 
were  entitled  to  the  presumption  of  having 
paid  at  that  rate  from  the  date  of  the  Per- 
manent Settlement.  This  latter  plea  appa- 
rently was  taken  because  the  pottah  is 
stated  to  have  been  destroyed  some  years 
before  the  suit  was  instituted.  At  all  events, 
it  was  not  produced. 

The  first  Court  decreed  for  the  plaintifiF, 
holding  that  the  defendants  had  not  been 
able  to  prove  that  they  held  under  the  mo- 
kurruree pottah.  On  appeal,  the  Judicial 
Commissioner  remanded  the  case  to  try 
whether  or  not  the  defendant  had  been  able  to 
show  that  he  had  held  the  tenure  at  an  un- 
varied rate  of  rent  for  a  period  of  20  years, 
and  was,  therefore,  entitled  to  the  presump- 
tion of  law  arising  under  Act  X.  of  1859. 
The  first  Court,  after  remand,  again  decreed 
the  case  in  favor  of  the  plaintiff^  and  this 
decision  the  Judicial  Commissioner  has  now 
reversed. 

In  special  appeal,  it  is  contended  that,  as 
there  was  no  proof  on  the  part  of  the  de- 
fendants that  they  held  under  a  mokurruree 
pottah,  they  are  not  entitled  to  any  pre- 
sumption of  having  held  the  land  from  the 
time  of  the  Decennial  Settlement.  This  ob- 
jection appears  to  us  untenable.  If  there 
had  been  any  finding  by  the  Courts  below 
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that  the  tlefendants  had  come  inlo  Court 
Upon  a  potiah  which  was  found  to  be  spuri- 
0P9,  it  then  would  have  been  a  different 
thing,  and  ilie  defendants  would  not  have 
been  allowed  to  shift  their  case,  and  endea- 
vour to  protect  their  holding  by  proving 
payment  of  rent  at  uniform  rales  for  20 
years,  after  they  had  failed,  under  circum- 
stances of  fraud,  in  selling  up  their  substan- 
tial plea  of  a  mokurruree  poitah  ;  but  in  this 
case  the  only  thing  thai  has  been  found 
against  the  defendants  is  that  ihey  had  not 
been  able  to  adduce  sufTicient  proof  of  that 
poHah,  which,  considering  thai  the  poitah 
Vas-dated  so  far  back  as  the  year  1191,  and 
was  apparently  lost  many  years  ago,  was  not 
very  wonderful ;  and  we  think  there  is  no 
reason  why  the  defendants  should  not  have 
been  allowed  an  opporlnnily  to  prove,  if 
ihey  could  do  so,  the  uniform  payment  of 
rent  by  ihem  for  a  period  of  lo  years  prior 
10  guii,  which  would  entitle  them  10  the 
benefit  of  the  presumption  of  law  ihat  they 
had  paid  at  the  same  rate  from  the  time  of 
the  Permanent  Seitlement. 

Then  as  to  the  uniform  payment  of  rent. 


The  special  appeal  ii 
,vith  costs. 


therefore,  dismissed 


The  14th  April  1871. 
Preseni  : 

The  Hon'ble  W.  Ainsiie  and  G.  C.  Paul, 

Judges. 


Case  No.  1986  of  1870  under  Aft  X.  of 
1859. 

Sptdal  Appial  from  a  dtruion  patted  by 
the  yudge  of  Jtssort,  dated  the  j^lh 
July  iSyo,  reversing  a  decision  of  the 
Deputy  Collector  of  Khoolnea,  dated  the 
6lh  December  iSSg. 

Kazee  Abdool  Mannah  and  others  (PlaintifTs), 

Appellants, 


Bnroda  Kant  Banerjee  (Defendant), 
Bespondtnl. 


Ihihoo  Debendio  Chunder  GAauJi 

I  Appellants. 

!      BaboM  Moktndro  /.all  Shame  a 
Lall  Mookerjee  for  Responii 

Parties     holding     a     pirminenf     i>-nl«M< 

rutec  p.Hl.iti  previously  grantHl  by   ihei*^ 
lh«y  fi.-lil  iIl?  pn»pcrly  under  a  tempoisry  4) 

In  .ir.ler  In  ascertain  ivhat  land  i«  odn^jrl 
is  ^^,...afj-  ,o  looli  lu  Ihe  b  .unJj 
the  U'Jsp,  and  mit  tn  Ihe  e<timaled  aiei. 

Ainsiie,  f  .~'Y \it.y.w.  is  no  groui 
terfering  with  the  judgment  uf  tl 
Appellate  Court  in  this  case. 

The  lirsi  objection  taken  in  G|ycU| 
is  thai  die  lease  set  up  by  the  AtiiA 
not    valid,    inasmuch    as    the 
whom  it  is  said  to  havp  been  £_ 
no  aulhoriiy  to  grant  a  lease  iu  j 
It  is  irue  ihat  the  lessors  ol  the  drf 
vendor  had  no  power  to  grant  a  mokoj 
poitah  ai  the  lime  when  ihey  held  l" 
perty  under  a  temporary  settlement;  | 
they    ilifmseives    subsequently    obi 
peunaiieni  settlement  ot  the  prop 
GovL-rnLiieni,  ihey  cannot  now  ijoet 
valiiljn-  of  the  poitaii  previously  | 
them  U)  (he  defendant's  vendor, 
would,  no  doubi,  have  been  void  a 
Government  or  any  person  oihet  1.^ 
pUiniiffs  to  whom  Government  micll 
assigned  its  rights,  but  certainly  tt  I 
binding  upon  the  parties  \^ho  graatedl 

The   next  objection  is  thai,  even^ 
poitah  tiled  by  the  defendant  be  i 
valid,  he  cannot  derive  any  bencAl  £ 
because  there  is  a  clause  in  it  whickj^ 

bits  the  defendant's  vendor,  Nil  Mooe^^ 

alienating  the  tenure.     Ir 

does  not  appear  thai  ther 

in  the  lease  that  in  case 

tenure  created  by  it  would  Ue  lotfcitedd 

secoiidiy.  it  is  shown  that  the  plalM 

acl-iii.'.vicd-ed   the  defendant    as  hll| 

ihf  ii.>ui!:f!  lioes  not  sue  for  cjectfB 
he  su'-.  lor  enhancement  of  reoi  o(  a^ 
tenure  in  the  occupation  of  tht;  dd 
ami  iIrtc  Is  no  oiher  tenure  except  li 
whicli  \>as  created  by  ihc  lease  p 
by  ilie  defendant. 

Thirilly,  it  is  contended  that  the  i«_ 
granted  lor  a  certain  specified  arcs  of  11 

and  liiii,  a-,  it  turns  out  on  measurena 
defethl.uii  lioid^  more  land  than  tht  ^ 
speciiied  in  the  lease,  the  pl^nttff  i 
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pkiDce  the  rent  of  that  excess  land.     It 
to  OS  that,  in  order  to  ascertain  what 
^actually  leased     to    the     defendant's 
we  must  look  to    the   boundaries 
led  in  the  lease,  and  not  to  the  esti- 
area.    There  was  no  provision  for  a 
mt  survey  and  adjustment  of  rents 
rdance  therewith^    The  mere  error 
estimated  area  cannot  operate  to  take 
lessee  any  of  the  land  that  lies 
I  the  specified  boundaries  of  the  leased 


appeal  is  dismissed  with  costs. 

.  *J, — I   concur.     I  think  that   the 
of  ibef/>wer  Appellate  Court  has  very 
ly  decided  the  case^  and  no  ground 
has  been  shown  to  shake  the  rea- 
bas  assigned. 


The  14th  April  1871. 

Present : 

[Bon'ble    J.    P.    Norman,    Officiating 
'  Justice,  and  the  Hon'ble  G,  Loch, 
fe. 


of  suits— Appeal. 

Case  No.  1993  of  1870. 

Appeal  from  a  decision  passed  by  the 

ige  of  Nuddea,  dated  the  26th  A  ugust 

\  affirming  a  decision  of  the  Collector 

District,  *dated  the  2gth  June  iSjo. 

stooUah  and  another  (Defendants), 
Appellants, 

versus 

Churn  Roy  and  others  (Plaintiffs), 
Respondents, 

Mohinee  Mohun  Roy  for  Appellants. 

No  one  for  the  Respondents. 

)SiQtshavin|r  been  instituted  by  a  purchaser  of 

Kerent  portions  of  the  same  tenure  for  enhance- 

\xk  the  rent  of  the  respective  portions,  the  'first 

^.treated  them  as  if  they  constituted  one  suit,  and 

decision  in  both. 

tiiat,  in  doing  so,  the  Court  acted  sensibly  and 
biy>  and  that  there  could  be  no  objection  to  one 
l>eing  Hied   from  what   was   substantially  one 


w,  C  y. — ^The  facts  of  this  case  arc 
faple. 

Vol.  XV. 


It  is  stated  that  the  plaintiff  instituted  two 
suits  for  enhancement  of  rent  of  the  same 
tenure.  The  circumstances  under  which 
that  took  place  are  these.  He  purchased,  at 
several  times,  at  the  first  sale  7  annas,  and  at 
the  other  9  annas  of  the  same  property.  The 
cases  having  been  set  down  for  hearing,  the 
first  Court  treated  them  as  if  they  constitut- 
ed one  suit,  and  gave,  very  sensibly  and 
reasonably,  as  it  appears  to  u<t,  one  decision 
in  both  cases.  From  that  decree,  which  was 
substantially  one  decree  in  two  consolidated 
suits,  the  defendant  appealed. 

If  the  Lower  Court  thought  fit  to  treat  the 
two  cases  as  consolidated,  and  passed  one 
decree  in  both  suits,  it  seems  to  us  that  there 
can  be  no  possible  objection  to  the  defend- 
ant's preferring  one  appeal. 

The  case  must  go  back  to  the  Lower 
Appellate  Court  for  re-trial. 

Costs  will  follow  the  result. 


The  14th  April  187 1. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge, 

« 
Splitting  of  liability— Sharers. 

Case  No.  1998  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  Nuddea,  dated  the 
yth  June  i8yo,  affirming  a  decision  of  the 
Deputy  Collector  of  that  District,  dated  the 
i^h  September  i86g. 

Indroraonee  Burmonee  (one  of  the  Defend- 
ants), Appellant, 

versus  • 

Suroop  Chunder  Paul  (Plaintiff), 
Respondent, 

Baboo  Grish  Chunder  Mookerjee^iox 

Appellant. 

Baboo  Sreenath  Doss  for  Respondent. 
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A  tenant's  liability  to  pay  his  jumma  to  the  party 
entitled  cannot  be  split  up  without  his  consent,  so  as  to 
malce  him  liable  to  pay  fractional  portions  of  rent  to 
different  sharers  in  the  zemindary. 

Norman,    C.  y, — The    plaintiff   sues  for 
arrears  of  rent  for  the  years  from    1273  10 
1275,   to   which    he   alleges  himself  to   be 
entitled   as  being  -a  shareholder  in   certain 
land  held  by  the  defendants  comprised  in 
two  jummas,   one  of  Rupees   106    and  the 
other   of   Rupees    34.      The    plaintiff   says 
that  some  lime  since  he  acquired  by  purchase 
first  1  anna  4  gundas  of  the  lands  conipiised 
in  those  jummas,   and    subsequently  addi- 
tional fractional  shares   of   this    land  ;  and 
that,  by  these  purchases,  and  by  taking  in 
farm  2  annas  and    8  gundas,    he   became 
possessed  in  all  of  6  annas  16  gundas  of  ihe 
property.     Being  thus  purchaser  and  ijara- 
dar,  he  sues  the  defendants,  and,  amongst 
others,    the    special     appellant    before    us, 
Indromonee  Burmonee,  for  the    rents  of  6 
annas,  after  deducting  16  gundas,  which,  he 
says,  has  been  taken  possession  of  by  another 
party. 


The  Lower  Couris  made  a  decree  in 
favor  of  the  plainiiff,  from  which  decree 
the  defendant,  "Indromonee  Burmonee.  ap- 
peals ;  and  she  points  out  ihrough  her 
vakeel  that  there  is  no  evidence  that  she 
ever  assented  to  any  division  of  her  liabi- 
lity, or  agreed  to  pay  the  rents  of  the  6 
annas  16  gundas,  or  of  any  other  fractional 
share,  to  the  plaintiff. 

We  think  that  the  objection  o.f  Indromonee 
Burmonee  is  well-founded  ;  ihai  ihe  liability 

m 

of  herself  and  co-sharers  was  to  pay  the  en- 
lire  jumma  of  Rupees  106  and  Rupees  34  to 
the  persons  to  whom  they  were  liable  to  pay 
the  same  ;  and  that  the  plainiifT,  by  purchas- 
ing fractional  shares  of  the  property  com- 
prised within  the  jummas,  could  not  split  up 
without  her  consent  her  entire  liability,  and 
make  her  liable  to  pay  fractional  shares  of 
that  rent  to  the  several  persons  alleging 
themselves  to  hqjd  shares  in  the  zemindary 
whose  interests  and  rights  she  would  have  no 
means  of  ascertaining  with  accuracy. 

The  suit,  thereft^re,  as  regards  the  special 
appellant,  Indromonee  Burmonee,  must  be 
dismissed  with  costs  in  all  the  Courts.  The 
other  defendants  not  having  appealed,  the 
decree  will  stand  as  against  ihem. 


The  14th  .April  1871 . 
Prrsent  : 

The  Hon'ble  H.  V.  Bayley  and  I>warl 

Miller,  Judges, 

Bond— Interest 

Case  No.  2066  of  187^. 

Special  Appeal  from   a  decision   p* 
the  Subord incite  Jud^e  of  Purncah^ 
the  20th  June  rSp),  modifying  a 
of   ihe     Officiating    Sudder     Afo^i 
that  district,  dated  the  14th  April  /< 

Shaikh  Reasut  1  [ossein  {one  of^lhc 

ants).  Appellant^ 

versus 

Jusmunt  Roy  (Plainiitfl,  Rrspontlei 

Baboos  Bama  Churn   Banerjee  and 
Kath  Dutt  for  Appellant. 

Baboos  Anund  Chunder  Ghossni  and 
nash  Chunder  Banerjee  for  Respoa: 

Where  a  party  borrowing  money  entered  tnto^ 
stipulalinjif  to  pay  24  rupees  per  ceni.  per  a 
interest  until  the  whole  debt,  principal  and 
was  paid  <iff,  and,  if  the  whole  was  not  paid  wA 
time  mentioned  that  the  bond  should  dc  cnF**« 
rcgibtercd  deed  :  ^ 

Held  that  the  rate  of  interest  was  not  a  <]« 
discretion,  but  must  be  paid  at  tho  rate  stipul' 

Bayley,  J, — This  special  appeal  is 
point  of  interest  only.     The  question  i 
ther  between  the  due  dale  of  paymeoll 
that  of  suit  the  Lower  Appellate  Coai 
erred  in  awarding  interest  at  Rupees 
cent,  as  was  stipulated  in  the  bond. 

We  have  heard  ihe  bond  read,  and 
somewhat  peculiar  in  its  t^ms,  that  is 
there  can  be  no  doubt  ilut  what  ibe 
contracted  for  was  that  Rupees  24  per' 
per  annum  should  be  paid  as  intereA 
the  whMe  debl,  principal  and  interest, 
be  paid  off  ;  and  if  the  whole  was  not 
within  the  lime  mentioned,  the  bond 
be  enforced  as  a  registered  deed. 

We  have  been  referred  to  a  dectsii 
ported  at  page  i6.   Volume  Vlll.,  Wi 
Reporter ;  but  there  is  nolhinj^r  wha!< 
that  case  showing  the  stipulations,  whitej 
I  hey  are  shown  in  the  most  clear  and  "* 
terms.     On  the  contrary,  in  that  case  V\ 
deal  lurncJ  nyuw  the  ein^unibtancc  tl 
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hseir  was  silent  on  the  point,  and   it 

ttpOD  that  assumption  that  the  question 

lined  by  the  Judges  in  that  case  arose. 

qaite  clear  that  the  Lower  Appellate 

is  right  in  holding  that  the  party  is 

to  pay  interest  at  the  rate  stipulated 

bond.     It  is  not  a  question  of  discrc- 

It  is  onlv  giving  effect  to  the  lerms 

bond  under  Art  XXVllI.  of  1858. 

special    appeal    is    dismissed    with 


Th^  14th  December  1870. 

Present : 

Hon'blc  £.  Jackson  and  Dwarkanath 
Milter,  Judges, 

(to  recorer  money— Snudl  Cause  Court- 
ay,  Act  XXIII.  of  z86i— Section  15, 
Act—Jurisdiction— Non-resident  de- 


Case  No.  249  of  1870. 

Appeal  from   a   decision     passed  by 

Additional  Judge  of  Hooghly^   dated 

6th  December    i86q,    reiser  sing   a  de- 

*n  of  the  Moonsiff  of  Serampore^  dated 

34th  June  i86g. 

rarinee  Churn  Mookerjee  and  others 
(Plaintiffs),  Appellants, 

,    r^ersNs 

Chunder  Roy  and  others  ( Defendants), 
/Respondents, 

w  Kishen  Surm  Mootierjee  and  Taruck 
Kaih  Sein  for  Appellants. 

n   Issur     Cliunder    Chuclzerbuttv    and 
hrnath  Chatterjee  for  Respondents. 

fcw  the  recovery  of  a  sura  of  money  below  500 

sgedto  have  been  improperly  taken  away  from 

who  held  it  in  deposit  on  account  of  cer- 

taken  for  public  purposes,  tvas  held  to  be  a 


case  cognizable  by  the  Small  Cause  Court,  in  which 
special  appeal  was  barred  by  Section  27,  A(5t  XXI! I.  of 
1 86 1. 

Such  a  case  having*  been  tried  by  the  Moonsiff  of  a 
station  where  there  was  a  Small  Cause  Courts  and  heard 
in  appeal  by  the  District  Judge,  the  High  Court,  under 
the  powers  described  in  Section  15  of  the  Charter  Adl, 
set  aside  the  decisions  of  both  the  lx>wer  Courts  as  void 
for  want  of  jurisdiction. 

Where  some  of  the  defendants  in  such  a  suit  are 
living  within  the  jurisdiction  of  a  Court  of  Small  Causes, 
that  fact  is  sufficient  co  bring  the  case  within  the 
category  of  suits  cognizable  by  such  Court. 

Mitter,  J, — This  suit  was  instituted  in  the 
Court  of  the  Moonsiff  of  Serampore,  for  the 
recovery  of  a  certain  sum  of  money  alleged  to 
have  been  improperly  taken  away  by  the 
defendants  from  the  Collector  of  Hooghly, 
who  held  that  money  in  deposit  on  account 
of  certain  lands  taken  by  Government  for 
public  purposes.  The  Moonsiff  gave  a  de- 
cree to  the  plainiiff,  but  this  decree  has  been 
reversed  by  the  Judge  on  appeal  for  the 
reasons  set  forth  in  his  decision. 

The  defendants,  who  are  now  special  re- 
spondents before  us,  object  that  there  is  no 
special  appeal  in  this  case,  inasmuch  as  it 
is  a  case  for  a  sum  of  money  below  500 
rupees. 

1  am  of  opinion  that  this  objection  is 
sound.  The  suit  wa§  clearly  a  suit  cogniz- 
able by  the  Small  Cause  Court,  and,  as  the 
amount  involved  is  below  500  rupees,  no 
special  appeal  can  lie  to  this  Court  ui^der  the 
express  provisions  of  Section  27,  Aft  XXIIL 
of  1861. 

But  1  ain  further  of  opinion  that  there 
has  been  a  failure  in  the  investigation  of  this 
case  by  the  Lower  Appellate  Court.  That 
Court  seems  to  have  paid  no  attention  to  the 
chiitahs  prepared  by  the  resumption-author- 
ities on  the  former  occasion.  Neither  the 
taedad  nor  the  resumption-decree  gives  the 
boundaries  it  is  true ;  but  this  defect  is  not 
10  be  found  in  the  chittahs.  The  boundaries 
given  in  this  last  documenubear  a  very  close 
resemblance  to  the  boundaries  of  the  disputed 
lands  as  they  are  described  in  the  plaint; 
and  it  seems  that  the  question  of  identity 
might  have  been  placed  beyond  all  dispute 
bv  an  actual  t''s:ini^  of  the  chittahs  in  the 
locus  in  quo.  Hesicles,  the  Judge  s'feems  to 
have  misundcfbiood  the  purport  of  the  evi- 
dence   given    by    the    plaintiff's    witnesses. 
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Those  witnesses  have  not  said  that  the 
plaintiff  was  in  possession  for  6  or  7  years 
only. 

What,  then,  is  the  proper  order  which  we 
ought  to  pass  in  this  case  ?  I  am  of  opinion 
that  the  decision  of  both  the  Lower  Courts 
ought  to  be  set  aside  for  want  of  jurisdic- 
tion, under  the  powers  vested  in  this  Court 
by  the  15th  Section  of  the  Charter  Ad.  If 
this  suit  was  really  cognizable  by  the  Court 
of  Small  Causes,  neither  the  Moonsiff  of 
Serampore  nor  the  Judge  had  any  jurisdic- 
tion over  it,  inasmuch  as  there  is  a  Small 
Cause  Court  at  Serampore.  It  has  been  urg- 
ed that  one  of  the  parties  to  this  suit,  name- 
ly, Mr.  Quentin,  was  living  in  Chinsurah  at 
the  time  of  its  institution,  and  that  the  Small 
Cause  Court  of  Serampore  had,  therefore,  no 
jurisdiction  over  it.  I  am  of  opinion  that 
this  objection  is  not  valid.  Mr.  Quentin 
has  been  made  a  defendant  as  the  manager 
of  an  estate  belonging  to  a  minor ;  and  it 
is,  therefore,  doubtful  whether  Mr.  Quentin 
or  the  minor  is  to  be  considered  as  the  real 
defendant.  But  be  this  as  it  may,  the  suit 
would  still  be  cognizable  by  the  Small  Cause 
Court  of  Serampore,  even  if  we  ireat  Mr. 
Quentin  as  the  real  defendant.  The  other 
defendants  were  living  within  the  local 
limits  of  the  jurisdiction  assigned  to  that 
Court,  and  this  fact  would  be  sufficient  to 
bring  the  suit  within  the  category  of  "  suits 
cognizable  by  the  Small  Cause  Court,"  as 
described  in  Section  6»  of  Act  XL  of  1865. 
Act  XL  shows  that  the  Courts  of  Small  Causes 
are  competent  "  to  try  all  such  suits  as  those 
described  in  6,"  and  Section  i  2  gives  exclu- 
sive jurisdiction  to  those  Courts  to  try  those 
suits.  This  point  has  been  already  decided 
by  a  Division  Bench  of  this  Coiiit  in  the 
case  of  Khoda  Buksh  Mistree,  reported  in 
the  9th  Number  of  the  14th  Volume  of  the 
Weekly  Reporter,  page  156. 

For  the  above  reasons,  I  would  set  aside 
the  decisions  of  both  the  Lower  Courts  as 
void  for  want  of  jurisdiction.  The  plaintiff 
ought  to  pay  the  costs  of  the  defendant. 

Jackson,  y,—l  concur.  I  think  that  the 
plaintiff  should  bear  the  costs  of  this  litiga- 
tion so  far  as  he  has  brought  his  suit  in  the 
wrong  Court,  and  he  asks  us  to  quash  all  the 
proceedings  to  enable  him  to  bring  his  claim 
in  the  right  Court,  and  because  the  whole 
litigation  has  been  caused  by  his  own  neg- 
lect to  look  after  his  own  interests  before  the 
Collector. 


The  1  st  March  1 87 1 . 

Preset!  i : 

The  Hon'ble  F.  B.  Kemp  and  F.  A. 

Judges, 

Minor's  estate— Manarer—Section  7, 

of  1858. 

Case  No.  461  of  1870. 

Miscellaneous  Appeal  from  an  order\ 
by   the  Judge    of  Midnapore^ 
2nd  December  i8jo. 

Kalee  Pershad  Singh,  Appell 

versus 

Poomo  Debia  (Petitioner),  Respoi 

Baboos  Ashootosh  Dhur  and  Taruck 
Sein  for  Appellant. 

Mr,  R.  T.  Allan  and  Baboo  R^v 
Chunder  Mitter  for  Respondent| 

Under  Section  7,  Act  XL.  of  1S5S,  amaDagtf) 
ed  to  the  estate  of  a  minor  cannot  in  anj 
rid  of  or  resign  that  trust  without  the  petn 
the  Court,  and  without  duly  accounting  to  tis  1 
for  all  moneys  received  and  disbursed  by  him* 

Kemp,  7. — The  appellant  before  «•] 

uncle  of  the  respondent,  who  has  bees 

on  the  evidence  by  the  Judge  to  be  t 

The  Judge  also  found  on  the  evid 

the   respondent   will   not    be  of  sgt 

September  1871.    The  Judge's  deci' 

this  part  of  the  case  is  a  very 

He  has  thoroughly  sifted  the  evidence, 

may  say  that  no  attempt  has  been 

the  pleader  for  the  appellant  to 

the  Judge  has  come  to  a  wrong  coi 

on  this  part  of  the  case.     The  Jodj 

that  the  appellant  has  .been  guilty  of 

breach  of  trust  in  the  management 

estate,  inasmuch  as,  admitting  that  hi 

ment  is  correct,  namely,  thai  the  rrn'r 

of  age  when  he  alleges  that  he 

the  accounts  of  the  estate  to  him,  h^ 

only  have  just  arrived  at  majority; 

der  such  circumstances,  he  was 

exercise  every  precaution,  and  to  act  m 

good  faith  towards  his  ward.    The 

therefore,  finding  thiit  the  condoct 

appellant   had   beem  such  as  to 

necessary  to  remove!  him  from  his 

as  manager  of  the  estate  of  the 

directed   his  removal,\and  his  also 

upon  him  to  account  for  all  sums 

and  disbursed    by  hin^  during  the  di 

was    in  charge    of    tbe  estate,  wiiWa 

/  d 
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from  the  date  of  the   order;    the 

It  to  be  rendered  to  be  supported  by 

jrs.    The  ryo\s  were  directed  by  pro- 

dOD  not  to  pay  their  rents  to  the  ap- 

It,  and  the  minor  was  directed  to  bring 

deliver  into  Court  all    the  accounts 

^rs  in  his  hands  which  he  may  have 

from  his  late  guardian.     We  are  of 

in  this  case  that  the  evidence  which 

sen  adduced  by  the  appellant  to  prove 

^ry  of  accounts  to  the  minor  is   not 

upon  which  the  Court  can  rely. 

the  appellant's  case,  it  is  clear  from 

[own   admission    that    the    respondent 

Only  have   been  some  two  or  three 

mor^than  i8  years  old  when    the 

deli'iery  of  accounts  was  made.  Now, 

was  the  uncle  of  the  minor,  and  was 

in  a  fiduciary  position  towards  the 

\y  the  Court  is  entitled  to  expect  uberri- 

Us  from  a  person  in  such  a  position. 

^this  case,  we  find,  on  the  examination 
i^appellant  himself,  that  at  the  time  when 
Kges  that  he  made  over  the  accounts 
estate  to  his  late  ward,  he  took  no 
lion    whatever    to    have    that    ward 
Ivised  as  to  what  he  was  doing ;  no 
was  made  to  explain  the    accounts 
;  nobody  was  present  on  his  behalf 
ivise    him.     The  alleged    transaction 
in  !he  presence  of  two  ryots  and 
connection  of  the  minor  who  ad- 
Ity  could  neither  read  nor  write. 

r,  although  the  appellant  is  not  bound 
Section    i6  to  deliver  accounts  into 

I  periodically,  he  not  having  been  ap- 
"  under  Section  lo  of  the  Act,  there 
no  doubt  that  he  was  bound  to  retain 
possession,  if  he  delivered  over  as 
all  the  accounts  to  the  minor  on 
rival  at  majority,  copies  of  those  ac- 
to  enable  him  to  satisfy  any  demand 
bis  late  ward  or  any  other  party 
make  agafnst  him.  Under  Section  7 
Act,  if  a  manager  be  appointed,  and 
>b  to  denude  himself  of  the  trust 
upon  him,  he  cannot  in  any  way 

^  of  or  resign  that  trust  without  the 

^  won  of  the  Court,  and  without  duly 
iting  to]  his  successor  for  all  moneys 

wd  and  disbursed  by  him.  In  this 
ve  find  that  the  appellant  himself 
•  that  he  was  in  charge  of  the  minor's 

g  from  the  year  1268  10  the  year  1276, 

a  sum  of  8o,oc»  rupees  appeared 

»  side  of  the  account ;   and  yet  he 

\  ask  the  Court  to  believe  that,  deal- 

"Wh  a  boy  who.  on  his  own  admission, 


had  only  just  arrived  at  majority,  and  who 
is,  as  found  by  the  Judge,  of  very  weak 
intellect,  he  made  over  to  that  boy  accounts 
covering  transactions  amounting  to  over 
8o,ooD  rupees,  and  extending  over  a  period 
of  8  years,  without  retaining  in  his  hands  a 
single  copy  or  voucher  which  would  enable 
him  to  meet  any  demands  that  might  after- 
wards be  made  upon  him  by  the  respondent. 
We  think,  considering  the  whole  case,  and 
looking  to  the  evidence  adduced,  that  the 
appellant  has  been  very  properly  dismissed 
from  his  office,  and  that  the  Judge  has  pass- 
ed a  very  proper  order  in  directing  that  he 
should  be  compelled  to  render  an  account 
of  his  stewardship.  Of  course,  it  is  not 
for  us  to  say  at  this  stage  of  the  case  what 
course  ought  to  be  pursued  in  carrying  out 
that  order.  Section  22  provides  for  that. 
The  Judge,  in  the  exercise  of  the  discretion, 
may  impose  upon  the  appellant  a  fine  not 
exceeding  500  rupees,  and  may  also  commit 
the  recusant  guardian  to  close  custody  until 
he  shall  consent  to  deliver  his  accounts. 

We  dismiss  the  appeal  with  costs. 


The  14th  April  1871. 

Preseni'^ 

The  Hon'ble  £.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Possessory  f  uit — Evidence. 

Case  No.  2278  of  1870. 

Special  Appeal  from  a  decision  parsed  by 
the  Officiating  Additional  Judge  of  Chii^ 
tagongy  dated  the  8th  July  i8jo,  rever^ 
sing  a  decision  of  the  Moonsiff  of  that 
District^  dated  the  toth  September  rSjo, 

Lukhee  Chunder  Chuckerbutty  (Plaintiff), 

Appellant, 

versus 

Ramdhun  Shaha  and  others  (Defendants), 

Respondents. 

Baboo  Grish  Chunder  Ghose  for 
Appellant. 

Baboo  Aukhil  Chunder  Sein  for 
Respondents. 

In  a  suit  to  recover  possession  o\  certain  land  on  'the 
allegation  that  it  was  part  of  plaintiff's  jote  jumma, 
which  had  been  previously  held  by  his  father  and 
mother,  plaintiff's  inability  to  substantiate  an  alleged 
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The  first  Court  dismissed  the  plaintiff's 
suit,  because  there  was  no  proof  of  user. 

On  appeal  the,  Judge  remanded  the  case 
for  a  local  inquiry,  and  to  ascertain  whether 
the  right  sued  for  had  been  exercised  at  any 
time  within  12  years  before  suit.  The  first 
Court  held  a  local  inquiry  by  an  Amcen,  and 
again  dismissed  the  suit  for  very  much  the 
same  reasons  as  it  had  been  dismissed  be- 
fore, and  the  Judge  upheld  that  decision. 


The  istbApril  1871 
Present : 


The  only  point  pressed  upon  us  in  special 
appeal  is  that  the  real  issue  in  the  case 
has  not  been  determined ;  that,  on  the  re- 
mand, the  issue  fixed  was  whether  there  had 
been  any  user  of  the  easement  on  the  part 
of  the  plaintiff  for  12  years  preceding  the 
suit,  and  that  the  case  has  been  decided 
against  him  on  the  plaintiff  failing  to  prove 
that  he  had  had  a  continuous  user  of  the 
water-course.  If  this  issue,  as  stated  by 
the  special  appellant,  was  the  one  which  was 
really  fixed  on  remand,  all  I  can  say  is  that 
it  was  not  the  proper  issue  to  have  been 
tried.  A  person  claiming  a  right  of  ease- 
ment over  another  person's  property  is  bound 
to  prove  that  he  has  had  the  continuous 
enjoyment  of  that  easement  without  inter- 
ruption, and  not  merely  by  the  permission 
of  the  opposite  party,  but  as  of  right.  In 
this  case,  it  has  been  found  as  a  fact  on  the 
evidence  that  the  plaintiff  has  not  been  able 
to  prove  any  such  continuous  user.  In  fact, 
from  his  own  statement  of  the  case,  it  is 
very  clear  that  for  six  y^ars,  at  all  events,  he 
has  had  no  enjoyment  whatever  of  the 
alleged  right.  The  Lower  Courts  were,  there- 
fore, right  in  dismissing  the  suit,  and  the 
special  appeal  must  be  dismissed  with 
costs. 

Kempt  J, — I  concur  in  this  judgment. 
It  appears  that  the  plaintiff  admittedly  for 
six  years  ^had  no  right  of  user  in  the  chan- 
nel in  question.  If  the  interruption  had 
been  a  wrongful  one,  the  plaintiff's  right  of 
user  would  not  have  been  destroyed,  if  he 
had  taken  steps  at  the  time  of  that  wrongful 
interruption  to  assert  his  right;  but  when 
we  have  him  for  six  years  taking  no  steps 
whatever,  we  may  safely  presume  that,  if 
he  had  any  right  of  easement  at  any  time 
over  the  defendant's  land,  he  acquiesced  in  , 
that  long  interruption  and  in  the  conse-  J 
qu^nt  loss  of  any  right  that  he  may  have 
possessed. 

The    special    appeal    i$    dismissed    with 
costs. 


The  Hon'ble  J.  P.  Norman,  Offidatii^\ 
Justice,  and  the  Hon'ble  G.  Loch,  /i 

Small  Cause  Coorts— ApplicmUooiniderl 
21,  Act  XL,  zS^^Defanlt 

Reference  to  the  High  Court  by  iheji 
the  Small  Cause  Cowt  ai  Jessore,  k 
2jth  January  iSjr, 

Gopal  Chunder  Roy,  Phintii 

versus 

*  Arman  Shaikh,  Defendant, 

Case, — An  application  having  been  madetoaj 
Cause  Court  fudge  to  set  aside  an  ex-farte' 
Judge  found  from  the  record  that  the  def< 
been  personally  served  with  summons.    He 
ingly  requested   the  pleader  to  tell  his 
present  3  days  after  to  be  examined.    As  ^- 
cant  nor  his  pleader  was  present  on  thatdate,J 
rejected  the  application  without  issuing  nodoc 
opposite  party.    A  second  application  was  *^ 
under  Section  21,  Act  XI.  of  i»65. 

Held  that  the  communication  to  the  pfetderi 
informal  proceeding;  and  as  applicant  had  notl 
moned  in  due  form,  his  application  should  notl 
rejected  in  his  absence,  and  the  Judge  was 
hear  the  second  application. 

Case, — This  is  a  second  applicaiiooi 
Section  21  of  Act  XI.  of  1865  to  $et 
the  decree  passed  ex  parte  against  the  (f 
ant,  and  the  question  arises  whether  it 
to  be  admitted. 

The  first  application  to  set  aside 
cree  was  made  on  the  i6th  instant,  andi 
verified  ;  but  as  I  found,  on  looking iti 
cord  of  the  case,  that  the  defendant  hi 
personally  served  with  summons,  I 
the  pleader  to  tell  his  client  to  be 
Court  on   the  19th  instant  to  be 
touching  the  matters  referred  to  ihcititi 
as  neither  he  nor  his  pleader  was  pre** 
that  date,  1  did  not  cause  notice  to  be  ii 
calling  on  the  opposite  party  to  sbowr 
and  rejected  the  application. 

It  is  now  urged  that  the  second  app& 
ought  to  be  admitted  under  the  ruling ' 
Full  Bench*  in  Nussorooddeen  Khan 
Indur  Narain  Chowdhry,  Weekly  R<lj 
Civil  Rulings,  page  93,  Volume  V. :  buir 
pears  to  me  that  that  ruling  will  not  * 
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present  is  not  an  application  for  a  new 
bot  an  application  to  set  aside  an  ex-parie 
r»/,  and  it  has  been  held  in  a  recent 
Bbunnoo  Chowdliry  versus  Bukshun 
lother,  Weekly  Reporter,  Civil  Rulings, 
'\  Volume  XII.,  that  the  case  of  a 
is  very  different  from  that  of  an  ap- 
m  for  new  trial  under  Section  21  of 
of  1865. 

lay  be  urged  that,  as  the  first  applica- 
IS  verified,  I  ought  to  have  issued  a 
to  the  opposite  party  to  show  cause 
tx-parte  judgment  should  not  be  set 
without  calling  on  the  applicant  to 
and  satisfy  the  Court  that  summons 
served  on  him ;  but  I  do  not  think 
[can  be  drged  with  any  show  of  reason, 
Section  38  of  Act  XXIII.  of  1861  the 
Inrc  prescribed  by  Act  VIII.  of  1859 
be  followed,  as  far  as  it  can  be,  in  all 
llaneous  cases  and  proceedings  institut* 
\x  the  passing  of  the  Act;  and  I  appre- 
|tbat  every  Court  is  bound  to  satisfy  it- 
the  mode  it  thinks  proper  of  the 
:0f  the  statement  set  forth  in  an  ap- 
or  petition.  Besides,  it  appears  to 
\  an  application  to  set  aside  an  ex-parie 
is  not  an  application  that  requires  to 
ificd  either  by  the  Code  of  Civil  Proce- 
fAd XI.  of  1 865,  or  any  other  law.  The 
applications  besides  plaints,  written 
rats,  and  petitions  to  sue  in  formd 
iSf  are  applications  for  discharge  from 
tor  confinement,  made  either  under  Sec- 
rj  or  380  of  the  Code. 

the  above  reasons,  I  think  the  second 

tion  should  not  be  admitted ;  but  as  my 

Is  not  wholly  free  from  doubt,  I  shall 

se  of  the  application  till  receipt  of 

QioQof  the  High  Court  on  the  question 

the  application  ought  to  be  admitted 

d. 

imeni  of  the  High  Court  was  delivered 
as  follows  by — 

man,  C.  y, — I  do  not  understand  the 

rfing  to  which  the  Judge  of  the  Small 

Court  adverts.    By  Section  2 1 ,  in  cases 

crees  passed  ex  parte  within  30  days 

'the  execution  of  process,  the  party  may 
notice  of  his  intention  to  apply  to  the 

't  at  its  next  sitting  for  an  order  to  set 
the  decree. 

the  application  being  made  at  that 

-which  the  Act  contemplates  as  an  ap- 

ton  to  be  made  in  the  presence  of  the  de- 

■kolder— if  it  be  proved  that  the  summons 


was  not  duly  served,  or  that  the  defendant 
was  prevented  from  appearing,  the  Court  may 
set  aside  the  decree. 

I  do  not  see  how  the  case  was  before  the 
Judge  on  the  19th,  or  under  what  authority 
he  could  reject  an  application  which  was  not 
made  to  him. 

The  communication  to  the  pleader  may 
have  resulted  in  the  debtor's  making  his  ap- 
pearance, but  it  was  an  informal  proceeding. 
The  Judge  ought  not  to  have  proceeded  in  the 
absence  of  the  party  and  his  vakeel.  The 
application,  which  the  party  against  whom  the 
decree  passed  had  a  right  to  make  under  Sec- 
tion 21,  appears  to  me  not  to  have  been  dis- 
posed of  by  the  order  on  the  19th.  I  think, 
therefore,  that  the  Judge  was  bound  to  hear 
the  second  application  if  it  was  within 
time. 

Loch,  y, — It  appears  to  me  that  the  verified 
petition  presented  on  the  16th  was  the  ap- 
plication for  a  new  trial  which  the  applicant 
was  required  to  make,  under  the  provisions  of 
Section  21,  Act  XI.  of  1865,  for  a  new  trial. 
The  Judge  of  the  Small  Cause  Court,  after 
examining  the  record,  which  for  some  cause  he 
was  not  able  to  take  up  on  the  day  when  the 
petition  was  presented,  thought  It  necessary, 
before  serving  notice  on  the  opposite  party  to 
show  cause,  to  examine  the  applicant ;  and  as 
he  was  not  in  attendance,  he  told  his  vakeel 
to  produce  him  on  the  19th ;  but  as  neither  did 
attend  on  that  date,  he  rejected  the  application>^ 
I  agree  with  the  Chief  Justice  in  thinking 
that  this  proceeding«was  informal.  If  the 
Judge  required  the  attendance  of  the  appli- 
cant, he  should  have  summoned  him  in  due 
form  ;  but  having  failed  to  do  so,  he  should  not 
have  rejected  the  application  in  his  absence. 
The  present  application  should  be  heard. 


The  17th  April  1871. 
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Baboos  UnnodaPtrshad Banerjee3.aA  Chundir 
Madhub  Ghos--  for  Appellant. 

Mr.  S.  E.  TwidaU  for  Respondents. 

According  to  Mahomedan  Law,  the  acknowledgment 
of  a  father  renders  a  son  or  daughter  a  legitimate  child 

to  be  so ;  and  the  acknoivledgment  need  not  be  of  such  a 
character  as  to  be  evidence  of  marriage. 


1  Mahomedan  n 


ir  property 


Paul.  J. — In  this  case  two  of  the  plaint- 
ifTs,  Syud  Wusee  Hossein  a'nd  Syud  Nubbee 
Hossein,  alleging  themselvea  to  be  the  sons 
of  one  Tusuddook  Hossein  together  with 
Othec  persons  who  are  the  heirs  of  the  person 
who  purchased  a  portion  of  their  claim,  sued 
the  defendant,  Bibee  Wuheedun,  who  is 
admittedly  the  widow  of  the  deceased  Tusud- 
dook  Hossein  and  an  infant  son,  for  posses- 
sion of  a  9  annas  and  4  pies  share  out  of 
the  eniire  16  annas  of  the  estate  of  Tusud- 
dook  Hossein,  otherwise  called  Meer  Suleem. 

It  appears  that  Tusuddook  Hossein  died  on 
the  27th  February  1863.  Upon  the  applica- 
tion for  a  ceriilicale  after  his  death  by  Bibee 
Wuheedun,  some  oppnsiiion  was  entered  on 
behalf  of  the  grandmoiher  of  the  present 
plaintiffs.  That  opposition  seems  to  have 
failed,  and  no  proceedings  appear  lo  have 
been  taken  from  that  time  until  the  time  of 
the  insiiiuiion  of  this  ^iiit,  namely,  the  1st 
September  1869, 

This  lapse  of  time,  had  the  case  of  the 
plaintiffs  been  at  all  doubtful,  would  have 
tended  to  confirm  any  suspicions  which  might 
have  arisen  as  to  its  truth,  and  would  thus 
have  rendered  the  plaintiffs'  suit  extremely 
ha;^irdoiis;  but  it  appears  to  us  that  this 
lanse  of  time  has  no  material  bearing  on  this 
case,  and  may  be  sufficiently  accounted  for 
on  the  ground  that  these  two  plaintiffs,  being 
penniless,  were  unable  to  sue  for  their  share 
of  the  estate  until  they  were  taken  by  the 
hand  by  some  such  person  as  Booniyad  Ali, 
by  whose  assistance  they  were  enabled  to 
bring  this  suit. 

The  defendant,  Bibee  Wuheedun,  denies 
that  those  two  plaintiffs  were  the  sons  of 
Syud  Tusuddook  Hossein,  or  that  they  were 
acknowledged  by  him  as  his  sons.  She 
alleges  In  the  3rd  paragraph  of  her  written 
statement  that  a  woman  by  the  name  of 
Shobratun  came  to  Moiufferpore,  and  was 
employed  by  the  mother  of  Tusuddook  Hos- 


sein, and  afterwards  by  Tusuddook! 
himself,  as  a  cook;  that  Shobrai 
common  prostitute,  and  that  she  « 
habit  of  going  out  of  the  bouse  (mea 
house  of  Tusuddook  Hossein)  iH 
I.  icli  when  she  liked  :  that  two  cttiU) 
b.TEi  10  her  from  illicit  intercourtc^j 
till.'  woman  having  died  shortly  afu 
boliind  her  two  children,  the  mu 
hoiisi:  maintained  them  out  of  1 
nioiives.  but  that,  notwithstanding  t 
were  not  his  sons.  It  appears  U 
the  3rd  paragraph  of  the  wriilei 
contains  a  statement  of  circumsU 
which  it  may  be  reasonably  inferra 
two  abovenamed  plaintiffs  were,  i 
the  children  of  Tusuddook  HosjpiDJ 
ratun.  If  this  inference  cannot  1 
drawn  from  the  facts  slated  in  ih 
graph  of  the  written  statement,  i 
we  are  entitled,  at  all  events,  to  d 
thase  tacts  the  folloi 
Tusuddook  Hossein,  if  he  were  so 
li:ul  many  opportunities  of  sexual  ii 
Willi  Shobratun,  who  lived  in  his  b 
thai  the  two  children  who  were  bd 
house  might  have  been  the  chlldrend 
dook  Hossein.  These  inferei 
an  air  of  probability  to  the  case  fl 
by  [he  plaintiffs'  witnesses. 

Now,  the  first  point  in  issu 
whijther  the  [wo  first-named  plunl 
tlie   legitimate  sons  of  Tusuddook 
and  entitled  lo  inherit  the  share  of  d 
of  Tusuddook  Hossein  claimed  Indl 
On    [his    point,    considerable    i 
been   offered  by  the   plaimiEb 
Bhnopultee  Koy,   who  is  a  Judg*  I 
exi>i-rieiiceand  intelligence,  consldf^ 
(l.'iire  which  has  been  adduced  It 
p.irt-iiiage  of  itie  first  two  plai 
f:r.Tn  bv  liighlv  respeaable  1 
rcln.vM  of  Tusuddook  H« 
ihi)roiii^hly  believes,  and  huX 
[juint    in  issue,  that   the  Wi^'H 
iiere  the  legitimate  sons  of  1 
sein,  fully  and  satisfactoriljr  | 
out  desiring  to  say  that  ai 
must  in  every  case  place  ii 
in  [he  cstima[e  which  a  Jatfi 
naie   Court  may    form   of  ( 
which  he  bases  his  judgiDi 
nion  ill  this  case,  we  are  O 
[hi'-  Lourt  is  fully  justifitd  i 
f;rcni'?^t  possible  relianceoi 
Mili'r.iiiou  which  has  been  a 
evidence  and  the  proper  finHinj* 
been  come  to  by  ihe  Lower  Court.    ] 
been  well  observed  by  the  Subordi"'" 
thai  "  the  evidence  of  these  r«r 
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p^men  of  independence  and  old  friends 
[near  relatives  of  the  deceased,-  appears 
^^  to  be  fully  reliable,  and  their  evi- 

,  is  clear  enough  to  prove  the  legiti- 

of  plaintiffs'  birth." 

the  evidence  adduced  by  the  plaintiffs 

read  and  commented  upon  before  us 

considerable  length.     Beyond  some 

ic^iticisms  and  the  exposition  of  certain 

hnprobabilities  and  certain  petty  inac- 

in  the   evidence  of  the   witnesses 

[by  the  plaintiffs,  we  have  heard  nothing 

tr  calculated  to  impress  us  with  the 

of  the  position  taken   up  by  the 

that  we  ought  to  discredit  the  testi- 

'of  the  plaintiffs'  witnesses. 

have  already  in  the  course  of  the  argu- 
discussed  at  length  the  reasons  which 
us  to  believe  the  evidence  adduced  by 
intiffs.  It  is,  therefore,  unnecessary 
them  again  at  any  great  length,  but 
say  broadly  what  the  evidence  of  the 
witnesses  establishes.  The  evidence 
plaintiffs'  witnesses  establishes  in  the 
ice  that  Tusuddook  Hossein,  whilst 
a  family  dwelling-house  at  Rajasan, 
cziry  on  the  business  of  a  karpurdaz 
lampoora,  where  he  ordinarily  resided 
he  was  engaged  in  his  business;  and 
within  half  a  mile  of  Burhampoora 
^  »re,  he  had  another  house  where  Shob- 
iised  to  live,  and  where,  in  all  proba- 
[.  these  two  boys  were  born  ;  and  that 
of  things  continued  to  exist  for  a 
of  years,  until,  in  fact,  the  death  of 
look  Hossein. 

5ms  to  us  reasonable  to  conclude  from 
thus  satisfactorily  established  that 
jtwo  boys  were  born  of  Shobratun  from 
Hossein,  and  that  the  wretched 
ihappy  attempt  to  make  out  that  Shob- 
vas  a  common  prostitute  has  wholly 
We  should  be  sorry  to  say  that  in 
»untry  where  a  false  case  has  been 
ted  to  be  set  up  by  a  defendant,  it 
ily  tends  to  throw  discredit  on  the 
the  defendant's  case ;  still,  when  we 
iat  sach  an  utterly  false  allegation  has 
made  the  basis  of  the  defence,  and  is 
to  pervade  the  whole  of  the  c^se  set 
the  defendant,  it  seems  to  us  that  the 
of  such  an  important  statement  throws 
iderable  amount  of  suspicion  on  the 
and  integrity  of  the  case  sought  to  be 
'led. 

»g  arrived  at  the  conclusion  that  Shob- 

TO  not  a  prostitute,  that  she  lived  in 

of  a  respectable  person,  and  that 


she  gave  birth  to  these  children  there,  it  may 
be  fairly  presumed  that  they  were  the  legiti- 
mate offspring  of  Tusuddook  Hossein.  The 
conclusion  last  stated  as  a  matter  of  a  fair 
presumption  assumes  the  form  of  certainty 
when  we  consider  what  is  further  established 
by  the  evidence  of  the  plaintiffs'  witnesses, 
namely,  that  Tusuddook  Hossein  acknowledg- 
ed to  his  friends  and  relatives  that  these  child- 
ren were  his,  and  treated  them  in  all  respects 
as  his  own  sons. 

The  plaintiffs*  case,  therefore,  as  launched 
by  them  in  substance,  shows  that  Shobratun 
lived  in  a  house  belonging  to  Tusuddook  ; 
that  Tusuddook  had  intercourse  with  Shobra- 
tun ;  that  the  two  children  were  born  to  her 
by  Tusuddook ;  and  that  Tusuddook  took  them 
about  with  him  to  the  house  of  his  friends 
and  relatives,  and  before  them  acknowledged 
these  children  to  be  his  sons.  Are  not  these 
facts  sufficient,  according  to  Mahomedan  Law, 
to  make  out  the  claim  of  the  plaintiffs  ?  It 
seems  to  us  that  there  is  no  resisting  the 
conclusion  that  they  are  amply  sufficient  for 
that  purpose. 

But  the  claim  of  the  plaintiffs  is  attempt- 
ed to  be  resisted  first  by  Baboo  Unnoda 
Pershad  Banerjee  in  the  arguments  addressed 
to  us,  on  the  main  ground  that  the  evidence 
of  the  plaintiffs'  witnesses  is  untrue,  or,  at 
all  events,  unsatisfactory ;  and  we  have  al- 
ready observed  that  the  lengthened  arguments 
so  put  forward  have  not  produced  the  slight- 
est impression  on  our*minds  as  to  the  untrust- 
worthiness  of  the  evidence  of  the  plaintiffs' 
witnesses.  As  this  case  is  one  of  importance, 
it  is  necessary  shortly  to  consider  the  evidence 
the  truth  of  which  has  been  so  hotly  con- 
tested. 

The  first  witness  is  a  respectable  zemindar, 
and  not  connected  with  either  party.  He 
speaks  to  the  fact  of  constantly  visiting 
Tusuddook  Hossein  and  Tusuddook  Hossein 
visiting  him  :  of  seeing  these  children  often 
with  the  father,  and  learning  from  his  lips 
that  they  were  his  children. 

Some  other  witnesses,  who  are  relatives  of 
the  parties,  speak  to  the  same  effect.  In  par- 
ticular, one  Meer  Yusoof  Ali,  who  is  a  cousin 
of  Mussamut  Wuheedun,  speaking  from  his 
own  knowledge,  says  that  these  two  boys  were 
the  sons  of  Tusuddook  Hossein  altos  Meer 
Suleem  ;  that,  seeing  that  the  children  of  his 
first  wife  did  not  survive,  he  advised  Tusud- 
dook to  marry  a  second  time;  that,  although 
he  was  not  present  at  the  marriage,  he  speaks 
to  the  fact  of  this  second  wife  giving  birth 
to  the  plaintiffs.    Being  a  relation   of  the 
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defendant,  his  interest  would  be  all  the  other 
way;  but  no  reason  has  been  suggested  to 
lead  us  to  suppose  that  this  man  is  stating 
anything  but  the  truth. 

Then  there  are  other  witnesses  who  are 
not  relatives  of  either  party.  One  is  Meer 
Koorban  Ali,  who  is  a  vakeet  We  must  take 
it  that  he  is  an  honest  witness,  as  his  evidence 
has  not  in  any  way  been  impugned  by  cross- 
examination.  He  swears  to  the  fact  of 
these  two  boys  having  accompanied  Meer 
Suleem  on  the  occasion  of  visits  made  to  him 
by  Meer  Suleem  when  invited ;  and  he  also 
speaks  to  their  being  the  children  of  Tusud- 
dook  Hossein.  We  cannot  have  better  evi- 
dence of  Tusuddook  Hossein  treating  these 
children  as  his  sons,  than  his  taking  them 
about  with  him  to  his  friends  and  relatives, 
and  calling  them  his  sons. 

Turning  to  the  evidence  for  the  defence, 
we  find  that  one  of  their  witnesses,  Munraj, 
swears  that  Meer  Suleem  used  to  treat  the 
plaintiffs  as  his  sons.  AH  that  the  other 
witnesses,  whom  the  defendants  have  called, 
say  is  that  they  do  not  know  whether  they 
are  the  sons  of  Meer  Suleem  or  not. 

There  seems,  therefore,  to  be  no  doubt 
that  the  plaintiffs  were  the  children  of  Tu- 
suddook Hossein,  and  this  conclusion  is  borne 
out  by  the  circumstances  to  which  we  have 
already  adverted.  But,  in  point  of  'fact,  it 
appears  to  us  that  the  ifiere  acknowledgment 
by  the  plaintiffs  is  quite  enough.  It  is  con- 
tended, however,  by  Baboo  Chunder  Madhub 
Ghose  (who  followed  Baboo  Unnoda  Pershad 
Banerjee),  contrary  to  the  current  of  author- 
ities on  the  subject,  that  mere  acknowledg- 
ment is  not  enough. 

Although  we  do,  to  a  great  extent,  respect 
the  arguments  of  pleaders,  we  are  not  bound 
even  to  tolerate  them  when  urged  in  direct 
contravention  of  the  spirit  of  the  Mahomedan 
Law,  and  in  the  teeth  of  the  current  of  author- 
ities on  the  subject  of  the  sufficiency  of  an 
acknowledgment  by  the  father  to  be  found 
in  Moore's  Indian  Appeals  and  in  the  Weekly 
Reporter.  We  will  turn  first  to  a  decision 
of  the  late  Chief  Justice,  Sir  Barnes  Peacock, 
and  Mr.  Justice  L.  S.  Jackson,  reported  in 
5  Weekly  Reporter,  page  135,  in  which  it 
was  held  that  the  acknowledgment  of  a 
father  lenders  a  son  or  daughter  a  legitimate 
child  and  an  heir,  unless  it  is  impossible  for 
the  son  or  daughter  to  be  so,  and  this  is  also 
borne  out  from  certain  passages  cited  in 
Baillie's  Digest  of  Mahomedan  Law. 


Here  there  was  a  clear  acknowl 
by  Tusuddook  Hossein  that  these 
were  his.  Is  there  anything  in  the 
stances  to  show  that  it  was  impossi 
the  plaintiffs  to  be  his  children.  The 
circumstances  of  this  case  altogether 
the  bar  of  impossibility.  The  very 
which  the  defendant  makes  lends  an 
probability  to  the  assertion  that  thefj 
his  children,  and  coupling  that 
following  facts — ^that  the  first  wife  had 
ren  who  died,  that  Tusuddook  Ho: 
been  advised  by  his  relatives  to  m 
other  wife,  and  that  Shobratun  lived 
Tusuddook  Hossein,  and  had  childreo 
living  in  his  house — it  is  certain  th 
first  plaintiffs  must  have  been  hS  chil 
But  it  is  argued  contrary  to  the  a; 
ities,  as  before  observed,  that  an  ack 
ment  by  a  father  is  not  enough,  unless 
of  such  a  character  that  it  is  evid 
marriage.  We  are  not  aware  that  the 
trines  of  the  Mahomedan  Law  compel 
go  so  far  as  that.  There  is  an  aatboj 
the  II  Weekly  Reporter,  page  4^6, 
expressly  rules  as  follows:  "  Accoi 
Mahomedan  Law,  a  child  born  out  of ' 
if  acknowledged,  acquires  the  status  i 
timacy."  The  decision  of  Mr.  Justice 
which  contains  the  above  passage,  was 
firmed  on  appeal  before  three  Ju 
Weekly  Reporter,  p.  497.  The  idea  of 
mation  according  to  Mahomedan  Law' 
supported  by  the  observations  of  the 
Council  in  8  Moore's  Appeals,  page  15J 

Assuming,  however,  that  the  circa 
proved  should  be  of  such  a  character 
lead  to  a  fair  conclusion  that  a  mard  ^ 
take  place  between  the  parties  fori 
purpose  of  making  the  admitted 
legitimate,  we  find  that  in  this  cas« 
exists  a  fair  and  reasonable  presumpti 
marriage  having  taken  place,  although 
no  direct  evidence.  We  proceed  now 
sider  how  the  presumption  of  a 
having  taken  place  is  made  out.  A  v«; 
reason  existed  why  Tusuddook  Hossein 
contract  a  second  marriage.  The  w« 
say,  and  Meer  Yusoof  AU  in  particular 
that  Tusuddook  Hossein  had  lost  attj 
children  of  his  first  wife.  It  was. 
necessary  that  he  should,  in  order  to 
progeny,  get  married  a  second  time, 
question  is,  did  his  choice  fall  upon 
tun  ?  It  is  said  that  Sobratun  was  a 
of  a  very  low  stamp,  and  that  it  was  not 
likely  that  the  choice  would  fall  opoft 
But  it  is  in  evidence  that  she  lived  to 
house  of  this  man  at  Islampore,  and  it 
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f,  thai  having  a  wife  of  respectability  at 
\,  and  having  had  to  settle  or  pay  a 
som  of  money  as  her  dower,  he  would 
a  second  marriage  of  a  similar  char- 
and  so  have  to  settle  or  pay  another 
\jPkm  as  dower,  and  treat  his  second  wife 
same  consideration  and  provide  her 
[the  same  comforts  as  his  first  wife, 
the  circamstances,  it  may  well  be  that, 
[the  deceased  made  up  his  mind  to  take 
wife,  he  resolved  that  he  should 
^one  from  an  inferior  class. 

it  is  further  said  that,  if  she  had  been 
fe  of  Tusuddook  Hossein,  she  would 
been  treated  as  a  menial  servant 
house ^t  Islampore  where  she  resided, 
rer  may  have  been  the  original  char- 
in  which  she  entered  that  house,  we 
think  it  likely,  after  the  woman  had 
two  children,  she  would  any  longer  be 
as  a  menial  servant.     Even    if  we 
that  she  was  at  one  time  a  menial 
considering    the    probabilities    we 
^adverted  to  in  conjunction  with  the  fol- 
facts,  I*.  ^.,  that  Shobratun  continued 
le  in  the  house  after  she  had  given 
ito  these  children,  and  that  the  cohabita- 
ctf  the  parties  lasted  till  the  death   of 
ton,  we  think  we  shall  be  wiihin  the 
le  of  the  decision  of  the  Privy  Council 
foand  in  8  Moore's  Indian  Appeals, 
i^hold  that  a  fair  and  necessary  presump- 
rises  that  the  parlies  went  through  the 
!of  marriage  in  order  to  avoid  the  sin 
lication.     Under   all  systems  of  law, 
mmption  is  in  favor  of  morality,  and 
irly  in  the  Mahomedan  Law  is  the 
kption  strong  in  favor  of  morality  and 
inm^rality ;  and  when,  as  in  this  case, 
circumstances  make  in  favor  of  the 
option  that  a  marriage  was  celebrated, 
ire  no  hesitation  whatever  in  believing 
)me  kind  of  ceremony  was  gone  through. 

will  now  advert  to  the  arguments  which 
^Q  urged    against  the   supposition 
A  marriage  had  taken  place.     In   the 
pbce,  it  is  said  that  Shobratun  did  not 
ia  the  family  dwelling-house  of  Tusud- 
( Hossein  at  Rajasan,  and  it  is  argued 
^Ihat  circumstance  tends  to  show  that  the 
'^e  did  not  take  place.     But  it  appears 
Ibat  that  proves  nothing  of  the  sort,  be- 
lt is  not  likely  that  Tusuddook  Hossein, 
following  the  ordinary  dictates  of  pru- 
would  venture  to  bring  into  the  family 
ig'hoase  such  a  woman  as  his  second 
^  80  introduce  an  element  of  discord. 

^     it  is  said  that  the  relatives  of  Tusud- 
^QMein  did  not  visit  his  second  wife. 


But  we  do  not  see  that  the  relatives  were 
called  upon  to  come  a  long  way  from  the 
family  dwelling-house  at  Rajasan  in  order  to 
visit  this  woman.  If  the  reason  which 
would  account  for  the  senior  wife  not  living 
with  the  junior  wife  is  of  any  force,  the  same 
reason  would  operate  in  keeping  the  relatives 
apart. 

Then  it  is  said  that,  at  the  time  of  various 
ceremonials,  visitors  were  not  invited  to  at- 
tend. But  relatives  are  not  invited  on  the 
occasion  of  every  ceremony.  It  is  only  on 
important  occasions  that  relatives  are  invited. 
Now,  we  do  not  see  what  important  occasions 
could  have  well  transpired  during  the  infancy 
of  .these  two  boys,  comparatively  humbly 
born 

There  is  no  doubt  that  Tusuddook  Hossein 
acknowledged  these  boys  as  his  sons,  and  we 
cannot  understand  why  the  frequent  and 
public  acknowledgment  of  the  two  first  plaint- 
iffs as  his  sons  should  have  been  made  by 
Tusuddook  Hossein,  unless  the  fact  was 
that  he  was  their  father,  and  he  recognized 
them  as  his  legitimate  progeny.  If  these 
boys  were  not  his  sons,  it  must  be  taken  that 
Tusuddook  desired  to  deceive  his  friends  and 
relatives  by  declaring  them  to  be  his  sons 
without  any  suflficient  reason  for  so  doing. 
Such  a  conclusion  would  be  manifestly  ab- 
surd. 

It  appears  to  us,  therefore,  that  no  valid 
ground  whatever  has  ^^een  shown  for  impugn- 
ing the  reasons  which  the  Subordinate  Judge 
has  assigned  for  holding  that  the  plaintiffs 
have  proved  themselves  to  be  the  sons  of 
Tusuddook  Hossein. 

Then  as  to  the  2  annas  of  mouzah  Mawel, 
it  is  clear  that  the  title  to  this  property  stands 
in  the  fiame  of  the  defendant,  Mussamut 
Wuheedun,  and  the  plaintiffs  have  failed  to 
prove  that  these  two  annas  belonged  to  their 
father.  Consequently,  the  decision  of  the 
Lower  Court  to  the  effect  that  Tusuddook 
Hossein  had  the  beneficial  interest  in  this 
property  does  not  appear  to  be  borne  out  by 
the  evidence,  and  must,  therefore,  be  reversed. 

It  is  also  clear  that,  as  to  items  Nos.  25,  26, 
and  27,  that  they  are  decrees  against  certain 
debtors  which  have  not  been  yet  realized. 
The  plaintiffs,  therefore,  can  only  obtain  a 
declaration  that  they  are  entitled  to  theii 
shares  in  those  decrees.  * 


As  to  the  dower,  the  matters  stand  thus. 
An  issue  was  raised  as  to  whether  mouzah 
Mawel  and  the  money  in  deposit  in  Chum- 
muQ  Lairs  kotee  were  given  to  Mussamut 
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Wuheedun  in  lieu  of  ber  den  mohur.     We 
take  it  that  by  that  issue  it  was  intended  to 
put  the  defendant  to  proof  of  her  dower,  its 
amount,  and  of  the  fact  alleged  that  certain 
property   was   given   in   lieu  of  dower.     It 
is  argued,  however,  that  the  form  of  the  issue 
assumes  the  dower  to  have  existed.     We  do 
not  agree  with  that  contention,  because,  if 
that  were  so,  there  would  have  existed  some- 
thing on  the  record  to  show  that  the  dower 
had  been  admitted.     The  Judge  did  not  so 
understand  the  issue  he  had  raised,  for  he 
holds  that  the  defendant  had  adduced   no 
evidence  to  prove  her  claim  to  dower  or  what 
the  estate  of  Meer  Suleem  had  to  pay.     It  is 
contrary  to  all  experience  to  believe  that  the 
plaintiffs  would  iiave    admitted   the   do^er 
simply  on  the  allegations  made  by  the  de- 
fendant, there  having  been  nothing  set  up  to 
indicate  that  the  dower  which  was  alleged  to 
have  been  made  many  years  ago  had  remain- 
ed unsatisfied.     For  these  reasons,  we  think 
the  dower   was   not  admitted.     It  was   the 
duty  of  the  defendant,  as  she  relied  upon  her 
dower,   to   have    proved   its   existence   and 
amount  in  a  clear  and  satisfactory  manner. 
This  she  has  not  chosen  to  do.     She   has 
merely  alleged  her  lien  fcJr  dower  in  respect 
of  two  items  of  property,  namely,  the  9,871 
rupees  deposited  in  Chummun  Lall's  kotee 
and  a  6-annas  share  of  mouzah  Mawel.     On 
this  point  the  Subordinate  Judge  disbelieves 
the  witnesses,  and  we  think  he  is  right  in 
doing  so,  because  beyond  the  evidence  of  one 
or  two  common  witnes^s  there  is  no  proper 
reliable  evidence    to  prove  that  these   two 
items  of  property  had  been  given  in  lieu  of 
the    dower.    If  the  money   in  Chummun's 
kotee  had  been  assigned  over  to  Mussamut 
Wuheedun,   why   was  not  some   person  in 
Chummun   Lall's  kotee  called  to  establish 
this  fact?     We  think  the  evidence  on  this 
point  is  of  the  most  meagre  and  unsatisfac- 
tory character ;  and  it  appears  to  us  there  is 
no  reason  for  concluding  that  there  had  not 
been  a  bond-fide  sale  of  the  6  annas  of  the 
property.     That  being  so,  we  do  not  think 
it  advisable  to  allow  the  parties  at  this  stage 
of  the  proceedings  to  produce  fresh  evidence, 
in  order  to  show  that  the  dower  existed,  and 
has  not  been  satisfied  otherwise  than  by  the 
assignment  of  the  property  mentioned,  which 
has  not  been  proved.     If  the  defendant  had 
chosen,  she  might  and  ought  to  have  prov- 
ed these  matters  at  an  earlier  stage  of  this  suit. 
We  pas«    no    opinion    as    to    whether  the 
dower  has  been  satisfied  or  not.     We  have 
only  to  remark  that,  supposing  the   dower 
not  to  have  been   satisfied  by   the  deceas- 
ed,  it   must   be   remembered   that   the  wi- 
dow claiming  the  dower  has  been  many 


years  in  possession  of  the  estates  left 
deceased,  and  that  she  has  either  paid 
the  whole  or  a  substantial  portion 
claim.  At  all  events,  she  will  probi 
entitled  to  set  off  as  against  the 
which  the  plaintiffs  will  endeavour 
decree  to  obtain  from  her  any  portioa 
which  may  have  been  appropriated 
her  dower. 

On   the  whole,  then,  the  decision 
Lower  Court  will  be  affirmed  with  all 
the  decree  being  modified  only  with 
the  2  annas  of  mouzah  Mawel.    Tbe 
ant  Mussamut  Wuheedun  will  be  ali< 
remain  in  possession  of  that  share  of 
perty.     The  order  relating  to  the  ^ree 
numbered  25,  26,  and  27  in  the  plaii 
also  be  amended,  it  being  declared 
plaintiffs  are  only  entitled  to  share  in 
decrees. 


The  17th  April  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A. 

Judges. 

Res  adjudicata — Sections  7  and  10,  Ad 
z859~Mesne-profits — Interest 

Case  No.  2504  of  1870* 

Special  Appeal  from  a  decision  passed  i 
Judge  0/  Hooghly,  dated  the  jth  M 
jSjOt  reversing  a  decision  of  the  5« 
nate  Judge  of  that  District,  dated  tk\ 
May  iSyo, 

Shib  Kristo  Dah  (Plaintiff),  Appill 

versus 

Abdool  Sobhan  Chowdhr}-  (Defer 

Respondent, 

Baboos  Chunder  Madhuh  Ghost  and 
hee  Churn  Bose  for  Appellant 

Baboo  Oopendro  Chunder  Bose  for 
Respondent. 

Defendant,  who  received  earnest-mooeyi 
deed  of  bynanamah  contracting^  to  conref  jo 
certain  mourosee  tenures,  and  to  compfewlK^ 
ance  on  a  specified  date;  the  value  of  the  pwjj 
to  be  ascertained  by  local  inquiry,  P^'^^ljiy 
consideration-money  would  be  represented  Jf'^ 
tage  on  the  profits  per  annum,  subject  to  fut** 
ment.     Defendant  failed  to  peHom  if  JI"!L 
contract,  and  sold  the  property.     Plaiotittggjy 
specific  performance,  and  eventually  obte**^?^ 
and  under  it  possession.  The  present  iMit  v*^ 
by  plaintiff  to  recover  a  sum  of  nooqf 
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ition-oofiev,  which  he  would  have  been  in  a 

to  recover  from  the  profits  but  for  defendant's 

tit  contract,  which  deprived  him  of  interest,  as 

hof  1  sum  paid  on  account  of  rent  due  by  defend- 

interest-<all  which  he  claims. 

It,  as  the  breach  of  contract  which  is  the  basis 

it  suit  was  the  cause  of  action  in  the  former 

itiff  ou^ht,   under  Section  7  of  the  Code  of 

sdure,  to  have  included  his  whole  claim  in 

Having  failed  to  do  so,  his  present  suit  is 


that  the  present  claim  was  not  one  for  mesne- 
\Wtang  within  the  purview  of  Section  10,  but 
liiterest  on  sums  advanced  at  different  times. 

r/,  y, — ^The  plaintiff   is   the  special 

It  in  this  case.     It  is   necessary  to 

briefly  to     the     previous     litigation 

the  parties,  for,  without  doing   so, 

iition  «f  the  parties  and  the  nature 
plaintiff's  claim    cannot    be    easily 

tooi. 

defendant,  on  the  17th  Pous   1269, 
a  deed  of  bynanamah  whereby  he 
ted  to  convey  to  the  plaintiff  certain 
tenures  situated  in  Zillah  Hooghly, 
a  certain  sum    was  paid    as  earnest- 
It  was  also  contracted  that  the  deed 
reyance  was  to  be  completed  on  the 
[High  1269,  and  that  the  value  of  the 
was  to   be  ascertained  on  a  local 
It  was  assumed,  pending  that  local 
that  a  certain   percentage  on  the 
per  annum  would  represent  the  con- 
ion-money ;  and  it  was  stipulated  that, 
inqtiiry  showed  that  the  value    was 
consideration  would  be  reduced  in 
ion;  if  more,  it  would  be  raised  ac- 
;ly.    The  defendant  failed  to  perform 
of  the  contract,  and  sold  the  pro- 
to  one  Pearee   Mohun   Soor.      The 
is  then  sued  for  specific  performance 
contract,  and  after  a  protracted  liti- 
obtained   a  decree,  and  under  that 
obtained  possession. 

present  suit  is  brought  by  the  plaint- 
recover  the  sum  of  2,998  rupees, 
plaintiff  states  that  he  advanced  5,101 
on  several  dates,  as  part  of  the  con- 
ion-money,  to  the  defendant  Abdool 
m  Chowdhry.  He  further  states  that 
tid  229  rupees  on  account  of  rent  due 
zemindar,  which  Abdool  Sobhan  failed 
r.  He  goes  on  to  state  that,  if  Abdool 
had  carried  out  his  contract,  the 
would  have  been  in  a  position  to 
from  the  profits  of  the  property 
cent,  upon  the  sum  of  5,101  rupees, 
$ideration-money  advanced  by  the 
to  the  said  Abdool  Sobhan  on  vari- 


ous dates ;  that,  on  the  breach  of  the  con- 
tract, he  has  been  deprived  of  interest  on 
his  money  for  6  years  6  months  and  17  days, 
amounting,  with  the  sum  paid  on  account 
of  rent  due  by  Abdool  Sobhan  with  interest, 
to  2,998  rupees,  for  which,  the  plaintiff 
brings  this  suit.  In  the  plaint  it  is  distinctly 
stated  that  the  cause  of  action  is  the 
breach  of  the  contract  on  the  part  of  Abdool 
Sobhan,  which  occurred  on  the  29th  Magh 
1269.  A  plea  was  taken  in  bar  to  the 
hearing  of  the  suit  under  Section  7,  Act 
VIII.  of  1859.  The  first  Court  was  of 
opinion  that  the  suit  was  not  barred,  and 
gave  the  plaintiff  a  decree.  On  appeal,  the 
Judge  has  held  that  Section  7  applies,  and 
he  has  dismissed  the  plaintiff's  suit. 

In  special  appeal,  we  have  to  consider 
whether  Section  7  applies  or  not ;  and  also 
whether  the  claim  in  the  present  suit  is  for 
mesne  profits  so  as  to  bring  it  under  Section 
10  or  not. 

Baboo  Chunder  Madhub  Ghose,  who  has 
been  heard  for  the  appellant,  has  called  our 
attention  to  two  decisions  to  be  found,  one 
in  the  5th  Weekly  Reporter,  page.  182, 
and. the  other  in  8th  Weekly  Reporter,  page 
15.  We  take  the  decision  in  Volume  8 
first.  This  is  a  Full  Bench  decision,  and 
it  contains  an  expression  of  the  opinion 
of  the  late  Chief  Justice,  Sir  Barnes 
Peacock,  to  the  effect  that  it  i§  very  incon- 
venient— and  no  doubt  it  is — that  suits  by 
reversioners  should  ^  be  brought  against 
a  number  of  defendants  whose  interests 
are  altogether  distinct  from  each  other. 
In  that  case,  the  learned  Chief  Justice  re- 
marks that  the  validity  of  the  different  deeds 
under  which  the  defendants  held  depended 
each  upon  its  own  merits.  However,  the 
decision  did  not  turn  upon  that  point — it 
turned  solely  upon  a  question  under  the 
Mitakshara  Law.  Consequently,  that  deci- 
sion in  no  way  applies  to  the  present  case. 

Looking  to  the  decision  in  Volume  5,  we 
think  that  that  decision,  if  anything,  sup* 
ports  the  finding  of  the  Judge  in  this  case, 
for  the  learned  Judges  who  decided  that  case 
say  that  "  Section  7  requires  that  all  rights 
''  arising  out  of  the  same  cause  of  action 
**must  be  sued  for  together,  but  that  Sec* 
"  tion  does  not  enact  similar  penalty  for  all 
"  rights  which  may  arise  under  different 
''  dates  and  different  causes  of  action." 

I'he  test,  therefore,  which  we  mu^t  apply 
to  this  case  is  the  one  which  has  been  laid 
down   in   a  case   reported   in*  8th   Weekly 
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Reporter,  page  ii,  Privy  Council  Decisions, 
as  a  test  applying  to  all  cases  There  Lord- 
ships observe  that  the  correct  test  in  all 
cases  in  which  the  question  is  whether  Sec- 
tion 7  applies  or  not  is  this,  namely,  whether 
the  claim  in  the  new  suit  is,  in  fact,  founded 
on  a  cause  of  action  distinct  from  that 
which  was  the  foundation  of  the  former 
suit. 

Now,  looking  to  the  plaint  in  this  suit, 
it  is  clear  that  the  cause  of  action  was  the 
breach  of  the  contract.  This  is  distinctly 
stated  in  the  plaint,  and  the  date  of  the 
breach  of  the  contract  is  also  given  therein 
on  which  the  cause  of  action  accrued.  In 
the  former  suit  the  same  cause  of  action  was 
the  basis  of  the  suit,  namely,  the  breach  of 
this  very  contract. 

Section  7  says  that  every  suit  shall  in- 
clude the  whole  of  the  claim  arising  out  of 
the  cause  of  action.  It  is,  therefore,  clear 
that  the  cause  of  action  being  the  same,  the 
plaintiff  ought  to  have  included  his  whole 
claim  in  the  former  suit.  But  it  is  said 
that,  because  Pearee  Mohun  was  made  a  de- 
fendant in  the  former  suit,  and  issues  might 
have  arisen  between  Pearee  Mohun  and  the 
plaintiff  in  that  suit,  who  is  also  the  plaintiff 
in  the  present  suit,  therefore  Section  7  does 
not  apply. 

We  think  that  there  is  no  force  in  this 
contention.  The  former  suit  was  for  specific 
performance  as  against  the  Mahomedan  de- 
fendant. Pearee  MohuTi  was,  of  course,  made 
a  party,  because,  subsequent  to  the  breach  of 
the  contract,  the  Mahomedan  defendant,  who 
was  the  substantial  defendant,  had  sold  the 
property  to  Pearee  Mohun.  The  main  issue 
between  the  parties  as  tried  by  the  Courts 
was  whether  the  Mahomedan  defendant  had 
contracted  to  sell  to  the  plaintiff  or  not,  and 
whether  or  not  he  had  broken  that  contract ; 
and  upon  the  finding  of  that  issue  depended 
whether  the  sale  to  Pearee  Mohun  was  to 
stand  or  fall.  It  would  not  have  been 
necessary  to  have  gone  further  into  that  case 
as  between  the  plaintiff  and  the  Mahomedan 
defendant,  because  the  plaintiff  did  not  in- 
clude, as  he  ought  to  have  done,  damages 
arising  out  of  the  breach  of  the  contract. 
Of  course,  Pearee  Mohun  would  not  have 
had  to  pay  the  damages  even  if  the  issue 
had  been  raised.  The  sale  to  him  was 
set  aside,  and  he  had  to  pay  his  own 
costs,  because  he  purchased  the  property 
with  notice  of  the  contract  between  the 
plaintiff  and  the  Mahomedan  defendant ;  but 


as  between  the  Mahomedan  defends 
the   plaintiff,  there   was   nothing  to 
the  plaintiff  from  including  in  his  clainj 
damages  accruing  from    the  breach 
contract  entered    into  between  the  pi 
and  the  said  Mahomedan  defendant 
plaintiff  not  having,  under  the  terms 
tion   7,   included  the  whole  of  ihc.j 
arising  out  of  the  cause  of  action, 
present   cause  of  action  being  the 
the  cause  of  action  in  the  former 
think  that  Section  7  clearly  applies. 

It  is  attempted  to  bring  the  claim 
the  terms  of  Section   10,   namely,  to 
out  that  it  is  a  claim  for  mesne-pi 
that,  therefore,  it  may  be  deemed  a^ 
cause   of  action.     We  think    yiat 
wholly  untenable.     The  terms  of  the 
are  these :   "  Certain  sums  of  mon^ 
"advanced  by  me  on  certain  dates 
"  the  defendant.     If  I  had  got  posses 
"  the  property,  I  might   have  recove 
**  per  cent,  as  interest  from  the  pi 
**  therefore,  claim  8  per  cent,  interest 
"  certain  terra  of  years."     This  is 
not  a  claim  for  mesne-profits.    Me 
fits  are  what  a  party  has  either  coll 
could   have  collected.     This  is  a 
interest  at  the  rate  of  8  per  ceot.  on 
sums  advanced  on  different  dates  to 
fendant  as  part  of  the  consideratioo- 
This  claim  does  not  come  within  the 
of  Section  10. 

We,  therefore,  uphold  the  decision 
Judge,  and  dismiss  the  special  appeat] 
costs. 


The  17th  April  1 87 1. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A. 

Judges. 

Rent-suit— Measurement— Excess 

Pottah. 

Case  No.  2544  of  1870  under  Act 

1859. 

Special   Appeal  from   a  decision 
the      Officiating    Judge    of  iWii 
dated  the  2$th    August   18 JO,  4 
a    decision   0^  the  Deputy    CoUai 
that    District,   dated  the  /jM 
TS6g. 

Radhika  Prosunno  Chunder  and 
(Plaintiffs),  Appellants, 

versus 

Nehalee  Churn  Dey  and  others  (Defcm 

Respondents, 
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^  Mohinee  Mokun  Roy  and  Bhowanee 
Chum  Dutt  for  Appellants. 

Bii^  (rhirii  Chunder  Mookerjee  for 
Respondents. 

iog  covenanted  to  take  from  A   without  in- 

oat  i8  beegahs  of  land  at  a  rent  of  one  rupee  a 

^vitlCa  stipulation  that,  if>  on  inquiry,  any  excess 

lold  be  found,  he  would  pay  the  same  rate  of 

rSQch  excess  ;  or  if  the  area  should  be  found  less 

[be^ahs,  that  he  would  receive  a  proportionate 

'  kfrom  his  rent ;  a  measurement  took  place,  and 

i  was  discovered.    A  then  sued  B  for  rent  on 

quantity  of  land. 

that  B  was  liable  to  pay  rent  for  the  excess  at 
of  ooe  rupee  a  be^ah,  and  that  the  tender  of 
I  by  il  to  ^  was  not  necessary. 

;jkhe  issue,  whether  a  pottah  is  tendered  or  not, 
used  in  the  Court  of  first  instance,  it  ought 
raised  ta  the  Lower  Appellate  Court. 

>,  y, — ^This  is  a  suit  on  the  part  of  the 

for  rent  for  1274.  1275,  and   1276. 

sgation  of  the  plaintifE  was  that  the 

u  held  18  beegahs  of  land  at  an  an- 

ijxai  of  Rupees  18.    Subsequently  the 

measured  and  jumma-bundee  was 

fiy  this  measurement  and  jumma- 

tbe  land  was  ascertained  to  be  97 

;  therefore  they  are  entitled  to  the 

jiE  97  rupees,  or  one  rupee  per  beegah, 

18  rupees,  according  to  the  amul- 

The  defendant  admitted  that 'he 

18  beegahs  of  land,  and  that  he    is 

to  the  plaintiff  only  for  9  rupees,  be- 

amount  in  arrear. 

Deputy  Collector  gave  the  plaintifif 
eree  for  the  amount  admitted  by    the 
mt.    The  Judge  has  confirmed  this 
e.   He  holds  that,  according  to  the 
of  the  amulnamah,   on    which  the 
)n  of  liability  entirely  turns,  the  de- 
ikt  is  not  liable  for  the  year  1274    to 
^  higher  rent  than  18  rupees,  or   one 
per  beegah,  for   18  beegahs  of  land, 
{odge  then  proceeds  to  enter  into  a 
which   was    not  raised  in  the  first 
and  holds  that,   inasmuch   as    the 
sued  for  specific  performance,  he 
before  he  can  obtain  a  decree,  show 
has  performed  two  material  cove- 
that  is  to  say,  that  he  has  prepared  a 
i-bundee,  and  tendered  a  pottah,  and 
ftie  defendant  has  refused  to  accept  the 
V  80  tendered. 

b  already  said  that  the  case  turns  upon 
iconstraction  to  be  put  on  the  amulna- 
\  It  is  very  clear  from  the  terms  of 
ffinalaamah  that  the  defendant,  on  the 

'^  1273,  covenanted  to  take,  without 
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inquiry,  about  18  beegahs  of  land  at  the 
rate  of  one  rupee  a  beegah  from  the  year 
1274.  Then  follows  a  stipulation  to  the 
effect:  "If,  on  inquiry,  any  excess  land 
"  is  found  within  the  boundaries,  you 
"  will  pay  tor  as  many  beegahs  as  are 
"found  to  be  in  excess  of  18  beegahs 
'*  at  the  rate  of  one  rupee  per  beegah,  and 
"  if,  on  inquiry,  the  area  is  fquhd  to  be 
"less  than  18  beegahs,  you  will  receive 
*'  a  proportionate  deduction." 

It  appears,  therefore,  to  us  that,  it  being 
admitted  in  the  Judge's  decision  that  the 
measurement  has  taken  place,  if  there  is  an 
excess  over  18  beegahs  as  stated  by  the 
plaintiff,  that  excess  having  been  found  on 
measurement,  then,  according  to  the  terms 
of  the  amulnamah,  the  defendant  would  be 
liable  to  pay  rent  for  that  excess  at  the 
rate  of  one  rupee  per  beegah. 

With  reference  to  the  point  which  the 
Judge  has  raised,  namely,  whether  the 
plaintiff  has  performed  the  material  cove- 
nants stated  by  the  Judge,  we  may  observe 
that  this  point  was  not  raised  below.  More- 
over, the  tender  of  the  pottah  is  referred 
to  in  a  subsequent  clause  of  the  amulnamah, 
and  is  entirely  contingent  upon  the  plaintiff's 
obtaining  a  further  settlement  from  Govern- 
ment. We  may  also  quote  in  support  of 
our  view  a  decision  to  be  found  at  page 
233,  Weekly  Reporter,  Volume  XIV.  In 
that  case,  the  issue,  whether  a  pottah  was 
tendered  or  not,  not  Jiaving  been  raised  in 
the  first  Court,  the  learned  Judges  who 
decided  that  case  held  that  it  ought  not  to 
have  been  raised  in  the  Lower  Appellate 
Court.  Moreover,  that  issue  does  nol  ap- 
pear to  us  to  be  at  all  essential  to  the  pro- 
per determination  of  the  point  at  issue  be- 
tween the  parties,  which  is  this,  namely, 
whether,  according  to  the  terms  of  the  amul- 
namah, the  defendant  is  liable  to  pay  the 
old  rent  18  rupees  until  the  jumma-bundee 
and  measurement  have  been  completed  in 
his  presence,  or  whether,  according  to  the 
terms  of  the  amulnamah  as  construed  by 
us,  the  defendant  is  liable  to  pay  one  rupee 
per  beegah  for  any  excess  land  found  over 
and  above  the  18  beegahs  for  which  he 
originally  covenanted. 

We  have  already  explained  the  terms  of 
the  amulnamah  as  construed  by  us.  It, 
therefore,  only  remains  for  the  Judge  to  find, 
the  measurement  being  admitted,  whether 
the  quantity  of  the  excess  land  as  stated  by 
the  plaintiff  has  been  proved  or  not  ?     If  so. 
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we  see  no  reason  why  the  plaintiff  should 
not  obtain  a  decree  for  the  rent  of  the  excess 
land  at  the  rate  of  one  rupee  per  beegah  as 
stated  in  the  amulnamah. 

The  case  will,  therefore,  be  remanded  to 
the  Judge  for  a  re-trial  with  reference  to  the 
above  remarks. 

Costs  to  follow  the  result. 


The  i8th  April  1871. 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 

Justice. 

Declaratory  decree — Appeal— Court  Fees  Act— 

Stamps. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Shahabad^  dat- 
ed the  30th  December  iSyo, 

A.  B.  Miller  (Defendant),  Appellant, 

versus 

Akhooree  Ram  and  others  (Plaintiffs), 
Respondents, 

Mr.  R.  E,  Twidale  and  Baboo  Mohesh 
Chunder  Chowdhry  for  Appellant. 

No  one  for  Respondents. 

In  a  suit  for  possession  anS  wassilat,  plaintiff  obtained 
a  decree  declaring  his  right  to  possession  upon  the  death 
of  his  father.     Defendant  appealed. 

Held  that,  as  the  decree  had  given  consequential  re- 
lief,  t.  f.,  relief  from  the  operation  of  conveyances  and 
mortgages,  which  on  the  face  of  them  affected  plaintiff's 
interest,  an  appeal  from  the  decree  should  bear  an  ad- 
valorem  stamp-duty. 

Note  by  the  Deputy  Registrar, — The  ori- 
ginal suit  was  for  possession  with  wassilat 
for  a  share  in  certain  mouzahs  named,  and 
was  first  valued  at  3,738  rupees  15  annas 
and  3  pie,  being  ten  times  the  annual  re- 
venue. 

The  Court  of  first  instance,  without  going 
into  the  merits,  dismissed  the  suit  on  the 
grounds  (i)  that  it  was  under- valued,  and  (a) 
that  the  plaintiff  should  have  sued  for  a  de- 
claration of  his  future  right. 

On  appeal,  the  Zillah  Judge,  without  no- 
ticing the  first  point,  confirmed  the  portion  of 
the  decision  of  the  Court  below  which  dis- 
missed the  suit,  on  the  ground  that  the 
suit  could  not  be  entertained  during  the  life- 


time of  the  father,  and  that  U  shoi 
been  for  partition  and  for  a  decianUoijI 
that,  after  the  death  of  the  father,  the 
ation  made  by  him  would  not  affect  tht  j 
iffs  right. 

Against  that  decision,  the  plaint 
sented  the  Special  Appeal  No.  2 158  of! 
and  in  remanding  the  case  to  the  fimj 
for  trial  on  the  merits,  this  Comt 
that  the  question  of  valuation  be 
and  dealt  with  in  accordance  with  thei 
sions  of  Section  31,  Act  VIIL  of  i8$d 

The  value  was  then  altered  from  I 
rupees  1 5  annas  and  3  pie  to  37/>oo 
and  the  first  Court,  on  remanc^  deci 
case  by  an  order  declaring  the  right  { 
plaintiff  to  possession  of  the  pro] 
the  death  of  his  father,  and  dismis 
suit  for  immediate  possession. 

The  defendant  now  appeals  to  setj 
that  order,  and  has  engrossed  his 
appeal,  as  stated  on  his  behalf,  under. 
17,  Clause  3,  on  a  stamp  of  the  Ta}ae| 
rupees. 

Clause  3  provides  a  court  fee  of  10 
for  ''  Plaint  or  memorandum  of  appeil| 
tain  a  declaratory  order,  where  no 
quential  relief  is  prayed." 

This  appeal  is  to  set  aside  a  d< 
order  made  in  a  suit  for  p>ossession 
silat,  and  therefore  it  is  presamed 
quential  relief  is  sought ;  and  the 
paid,  viz,y  10  rupees,  instead  of  105$ 
appears  altogether  insufficient 

I  beg  to  refer  the  point  for  the 
the  Hon'ble  the  Chief  Justice. 

Norman^  C  J.— I  think  that  an 
lorem  stamp-duty  is   payable.   Thil 
an  appeal  in  a  suit  where  no  coi 
relief  is  prayed.      Nor  can  it  be  sti4^ 
consequential    relief    is   given  bj 
cree. 

The  plaintiff,  by  the  decree,  has 
relief  from  the  operation  of  conveyi 
mortgages  which  on  the  face  of  thenr 
ed    his    interest.    The   ordinary  ir'' 
given  of  bills  not  praying  for  relief 
to  perpetuate   testimony  and   bills 
covery. 

It  does  not  follow  that  the 
bound  to  pay  the  value  as  on  an 
against  a  decree  for  present  possesiioi. 

b 
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The  1 8th  April  1871. 

Present  : 

on'ble  J.  P.  Norman,  Officiating  Chief 
ttice,  and  the  Hon'ble  A.  G.  Macpher- 
and  Dwarkanath  Mitter,  Judges, 

id— Suretjrship — Cause  of  action. 

Case  No.  6  of  1870. 

preferred^  under  Section  75  0/  the 

's  Patent  of  the  High    Court  0/ the 

December    186^^    against    a  judg- 

of  the   Honble   G.   Loch   and    the 

I'ble  E.  Jacksony  two  of  the  Judges 

^is  Cotfri,  in  Special  Appeal  Nq,  8ry 

iSyo,*  the   said  Judges  having   been 

My  divided  in  opinion, 

srath  Adhikaree  (Plaintiff),  Appellant, 

versus 

Chonder  Pakrassee  (Defendant), 
Respondent. 

Mohinee  Mohun  Roy  for  Appellant. 


»< 


'tfW  Umbika  Churn  Banerjee  for 
Respondent. 


fendant  required  his  a^ent  {B)  to  procure  for 

In  articles.     B^  not  having  ready  money,  bor- 

iSBm  from  J/,  for  which  he  gave  a  bond  to  which 

I  (a  pleader  employed  by  defendant)  put  his 

^ttd  purchased  and  forwarded  the  articles  in 

Sobsequently  3/ obtained  a  decree  against  B 

^•HKMiDt  of  the  loan  with  interest,  and  the  plaint- 

^  futile  applications  to  the  defendant  for  the 

^  to  pay  the  whole  amount  of  the  decree. 

then  sued  to  recover. 

^  that  the  plaintiff's  cause  of  action  was  as  a 
^^^  had  paid  a  debt  for  which,  as  between  him 
^iendant,  the  latter  alone  was  liable,  and  that  hb 
[w  action  arose  when  he  paid  the  money. 

\an,  C  J. — The  facts  of  the  case,  as 
in  the  judgment  of  Mr.  Justice  Loch, 
follow: — 

defendant,  who  is  a  zemindar  in  the 
ije  district,  and  also  the  employer  of 
intiff,  who  is  a  pleader  of  the  Civil 
^of  Rajshahye,  required  certain  articles 
'"  daughter's  marriage,  and  requested 
mt  Kalee  Chunder  Bhuttacharjee  to 
them.    Kalee  Chunder,  not  having 
Tcady    money,    borrowed   the  sum   of 
"^ »  200  from  one  Tara  Chand  Moitro,  for 
Kalee  Chunder  gave  a  bond  to  which 
'nitiff,  at  the  request  of  Kalee  Chun- 

•  14  W.  R.,  p.  173. 


der,  and  being  a  pleader  employed  by  the 
defendant,  put  his  name.  The  bond  is 
dated  the  27th  Assar  1 268,  or,  in  other  words, 
the  loth  July  1861. 

Now,  the  position  of  the  parties  on  that 
statement  of  Mr.  Justice  Loch,  which  is 
borne  out  by  the  statement  of  Mr.  Justice 
Elphinstone  Jackson  and  of  the  two  Lower 
Courts,  does  not  show  either  that  the  plaint- 
iff lent  any  money  to  the  zemindar,  or  that 
he  sold  the  articles  procured  and  forwarded 
by  Kalee  Chunder  to  the  zemindar.  There- 
fore, upon  that  bond,  and  on  the  transaction 
as  it  took  place  in  1861,  the  plaintiff  had  no 
cause  of  action  against  the  defendant  either 
for  money  lent  or  goods  sold.  I  may  add,  as 
confirming  this  view  of  the  facts,  that  there 
is  not  a  suggestion  that  the  plaintiff  was  to 
get  any  profit  by  the  sale  of  the  goods  or  any 
interest  for  the  money,  which  he  would  have 
stipulated  for  had  he  advanced  the  money. 

On  the  30th  August  1864,  the  creditor 
Tara  Chand  Moitro  obtained  a  decree  for 
the  amount  of  the  loan  with  interest  against 
Kalee  Chunder  and  the  now  plaintiff,  and 
the  plaintiff  appears  to  have  made  repeated 
applications  to  the  defendant,  "  for  whose 
benefit,"  as  Mr.  Justice  Loch  says,  "  the 
money  had  been  borrowed,"  for  the  amount; 
but  the  defendant  having  failed  to  pay  it, 
the  plaintiff  had  to  pay  the  whole  amount  of 
the  decree  which  he  did  in  two  instalments, 
namely.  Rupees  281  on  the  4th  July  1866, 
and  Rupees  390  on  t^e  30th  June  1868;  and 
he  brings  this  suit  against  the  defendant  for 
recovery  of  the  money  so  paid  on  his  (de- 
fendant's) account. 

The  cause  of  action  which  the  plaintiff 
appears  to  iiave  had  on  this  statement  of 
facts,  and  on  such  evidence  as  there  is  on 
the  record,  was  a  cause  of  action  as  a  surety 
who  had  paid  a  debt  for  which,  as  between 
the  plaintiff  and  the  defendant,  the  defend- 
ant alone  was  liable. 

It  is  wholly  immaterial  that,  upon  the 
form  of  the  contract  as  between  the  plaintiff 
and  the  lender  of  the  money,  the  plaintiff 
appeared  to  be  the  principal.  Until  the 
plaintiff  paid  the  money  due  upon  the  bond, 
he  had  no  right  of  action  against  the  de-  , 
fendant.  The  first  instalment  was  paid  by 
the  plaintiff  on  the  4th  July  1866.  This 
action  is  brought  within  three  years  from 
that  time,  namely,  on  the  22nd  June  1869. 
It  appears  to  me  quite  plain  that  the'  action 
is  not  barred  by  any  provisions  in  the  Limi- 
tation Act,  XIV.  of  1859. 
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That  being  so,  1  am  of  opinion  that  the 
decision  of  Mr.  Justice  Loch  and  also  the 
decision  of  the  Lower  Appellate  Court  must 
be  reversed,  and  the  decree  of  the  first 
Court  must  be  restored  and  affirmed.  The 
defendant  to  pay  the  plaintiff's  costs  in  all 
Courts. 

Macpherson,  J, — Considering  that  the 
transaction  was  such  as  it  is  held  to  be  by 
Mr.  Justice  Elphinstone  Jackson,  namely, 
that  the  defendant's  agent  Kalee  Chunder 
borrowed  the  money,  and  the  plaintiff  merely 
stood  security  for  the  repayment  of  that 
money,  I  agree  with  the  learned  Chief  Jus- 
tice, and  concur  in  the  decree  which  he 
proposes  to  make. 

» 

Miiier,  J, — I  concur. 


The  1 8th  April  1871. 
Present  : 

The  Hon'ble  G.  Loch  and  H.  V.  Bayley, 

Judges, 

Costs — Review. 
Case  No.  2^  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Bhaugulpore,  dated  the 
i^th  December  j8yo. 

Ram  Sahoy  Singh  and  another  (Opposite 
Parly),  Appellant, 

versus 

Rookhoo  Singh  (Petitioner),  Respondent, 

Baboo  Doorga  Doss  Dutt  for  Appellant. 

Baboo  Aubinash  Chunder  Banerjee  for 

Respondent. 

An  omission  to  award  costs  cannot  be  considered 
merely  as  a  clerical  error,  but  must  be  rectified  by 
way  of  review  within  the  prescribed  time. 


Loch,  J. — In  this  case  a  suit  was  brongfae 
to  recover  Rupees  900. 

The  first  Court  gave  the  plaintifiF  a  full 
decree. 

The  Judge,  on  appeal,  modified  the  first 
Court's  decree,  and  gave  the  plaintiff  a  decree 
for  Rupees  200,  with  proportional  costs,  but 
made  no  order  for  costs  in  favor  of  the 
defendant  as  regards  that  portion  of  the  suit 
which  was  dismissed. 

A  special  appeal  was  preferred  to  ihis 
Court  and  dismissed. 

Two  years  after  the  Judge  had  pasSbd  his 
decision  in  the  case,  an  applicatfon  was  made 
on  the  part  of  the  respondent  to  correct  what 
he  calls  a  clerical  error  in  the  decree,  vtz.y  the 
omission  to  award  costs  to  him  on  account 
of  that  part  of  the  claim  which  was  dis- 
missed. 

The  Judge  appears  to  have  treated  the 
matter  simply  as  a  clerical  error;  and  without 
calling  upon  the  opposite  party  to  show 
cause  why  the  decree  should  not  be  amended, 
he  passed  an  order  awarding  costs  to  the 
defendant. 

Subsequently,  when  the  opposite  party 
objected  to  that  order  by  a  petition,  the 
Judge,  after  hearing  what  each  party  had  to 
say,  still  held  the  omission  to  be  merely  a 
clerical  error,  and  ordered  it  to  be  amended. 

We  do  not  think  that  the  question  of  costs 
can  be  considered  in  this  case  merely  as  a 
clerical  error;  A  Judge,  when  passing  a 
decree,  gives  costs  or  refrains  from  giving 
costs  for  some  reason  or  other ;  and  if  be 
refrain  giving  costs,  and  any  party  considers 
that  he  is  entitled  to  obtain  costs,  he  should 
apply  within  the  prescribed  time  to  the 
Judge  for  a  review  of  that  part  of  the  decree 
which  he  considers  injurious  to  himself. 
Now,  it  is  clear  that  in  the  present  case 
the  petitioner  could  not  file  a  petition  for 
review,  because  there  had  been  a  special  ap- 
peal to  the  High  Court,  and  further  he  was 
out  of  time,  and  apparently  had  no  cause  to 
show  why  he  did  not  make  the  petition  in 
due  time. 

Under  these  circumstances,  we  think  that 
the  Judge  was  wrong  in  re-opening  the 
question  of  costs  after  so  long  a  time  had 
elapsed,  and  we  reverse  the  order  with  costs. 
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The  1 8th  April  1871. 
Present: 

The  Hon'ble  G.  Loch  and  H.  V.  Bayley, 

Judges. 

Costs — Interest — Execution—Full  Bench 

Ruling^. 

Case  No.  51  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Bhaugul- 
pore^  dated  the  28th  January  i8ji. 

Rajah  Leelanund  Singh  (Judgment-debtor), 

Appellant, 

•  versus 

Rajah  Ram  Narain  Singh  (Decree-holder), 

Respondent. 

Mr.  R.  E.  Twidale  for  Appellant. 

Moonshee  Mahomed  YusufixA  Baboo  Boodh 
Sein  Singh  for  Respondent. 

Held  that  the  principle  of  the  Full  Bench  Ruling 
reported  at  paee  109  of  6  Weekly  Reporter  (Miscella- 
neous Rulings)  is  as  much  applicable  to  interest  upon 
costs  as  it  is  to  interest  upon  mesne-profits  not  awarded 
by  the  decree,  and  must  be  applied  to  all  decrees  passed 
either  before  or  after  the  date  of  that  judgment. 

Lochy    J. — The    petitioner  in  this  case 

seeks   to  execute  a  decree  for  costs,  and 

applies  to  have  them  with   interest.    The 

decree    says    nothing    about   interest  upon 

costs,  but  it  is  urged  that,  under  the  practice 

of  the  late  Sudder  Court,  every  decree  for 

costs    necessarily    carried    interest  with    it 

upon  those  costs;  and  it  is  further  urged 

that  the  Full  Bench  judgment,  reported  in 

Volume   VI.,  Weekly   Reporter,  page   109, 

Miscellaneous  Rulings,  is  not  applicable  to 

cases  of  this  kind,  as  the  decree  now  sought 

to  be  executed  is  a  decree  of  the  Sudder 

Court,  and  not  of  the  High  Court ;  and  that 

the  principle  laid  down  in  that  judgment 

relates  only  to  mesne  profits  and  interest  on 

mesne-profits  not  awarded  by  the  decree  of 

the  Court,  and  is  noc  applicable  to  cases  of 

interest  upon  costs. 

Two  decisions  by  a  Division  Bench  of 
this  Court  have  been  referred  to:  the  one 
reported  in  Volume  II.,  page  21,  Miscella- 
neous Rulings;  and  the  other  in  Volume  III., 
page  21,  Miscellaneous  Rulings,  in  which  it 
was  held  that,  under  the  nrarfj/i«  q1  *ii{^ 
Sudder  Court,  interest  on  costs  followed 
even  when  not  specially  mentioned  in  the 
order.    It  appea^  to  me  that  the  judgment 


of  the  Full  Bench  referred  to  above  does 
apply  to  a  case  of  this  kind,  and  that  the 
principle  laid  down  in  that  judgment  .is  as 
much  applicable  to  interest  upon  costs  as  it 
is  to  interest  upon  mesne-profits  not  awarded 
by  the  decree,  and  that  that  judgment  must 
be  considered  as  overruling  the  judgments 
reported  in  Volumes  II.  and  III.  of  the  Week- 
ly Reporter,  for  we  find  these  words  in  that 
judgment  which  seem  to  embrace  all  ques- 
tions of  the  kind  :  ''  We  have  no  doubt  that, 
"  in  executing  a  decree,  the  Court  which 
'^  executes  it  has  no  power  to  alter  or  add 
"  to  it."  But  it  is  said  that  the  judgment 
which  is  now  sought  to  be  executed  is  one 
of  the  late  Sudder  Court ;  and  the  practice  of 
that  Court  was  to  allow  interest  upon  the 
costs,  although  the  decree  made  no  provision 
as  to  interest.  I  believe  that  such  was  the 
practice,  and  I  have  stated  it  more  than  once 
in  judgments ;  but  nevertheless  we  must,  I 
think,  now  apply  the  principle  of  the  ruling 
of  the  Full  Bench  to  all  decrees  passed 
either  before  or  after  the  date  of  that  judg- 
ment; and  under  this  view  of  the  case,  I 
think  that  the  petitioner  cannot  now  recover 
mor^  than  what  the  decree  gives  him,  and 
that  is  simple  costs  of  the  suit.  The  order 
of  the  Lower  Court  is  set  aside.  Each  party 
must  bear  his  own  costs  of  this  appeal. 

Bayley,  J, — I  need  only  add  that  I  en- 
tirely concur  with  Mr.  Justice  Loch,  and 
that  this  appeal  is  exactly  analogous  to  the 
case  of  Rajah  Leelanund  Singh  versus  Ma- 
harajah Joy  Mungi\^  Singh,  decided  by 
myself  and  Mr.  Justice  Mitter  on  the  ist 
April  last.* 


The  i8th  April  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Incidental  findings — ^Jurisdiction. 

Case  No.  2486  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Cutlacky  dated  the  igth  Septem^ 
ber  i8yo,  reversing  a  decision  of  the  Moon- 
siff  of  Balasore,  dated  the  2$th  Ma^^ 
rSyo.  vfte  jumj 

Shib  Pershad  Panah 

Reliant, 


defendants), 


Muddun  Mohuif't .  \^?^  ).*.iitnf)7  Respondent. 


•  Ante,  p.  335. 
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That  being  so,  1  am  of  opinion  that  the 
decision  of  Mr.  Justice  Loch  and  also  the 
decision  of  the  Lower  Appellate  Court  must 
be  reversed,  and  the  decree  of  the  first 
Court  must  be  restored  and  afl5rmed.  The 
defendant  to  pay  the  plaintiff's  costs  in  all 
Courts. 

Macpherson,  J.— Considering  that  the 
transaction  was  such  as  it  is  held  to  be  by 
Mr.  Justice  Elphinstone  Jackson,  namely, 
that  the  defendant's  agent  Kalee  Chunder 
borrowed  the  money,  and  the  plaintiff  merely 
stood  security  for  the  repayment  of  that 
inoney,  I  agree  with  the  learned  Chief  Jus- 
tice, and  concur  in  the  decree  which  he 
proposes  to  make. 

Mitter,  J.— I  concur.   . 


The  1 8th  April  1871. 
Present : 

The  Hon'ble  G.  Loch  and  H.  V.  Bayley, 

Judges, 

Costs — Review. 
Case  No.  2^  of  187 1. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Bhaugulpore,  dated  the 
i^th  December  j8yo. 

Ram  Sahoy  Singh  and  another  (Opposite 
Party),  Appellant, 

versus 

Rookhoo  Singh  (Petitioner),  Respondent. 
Baboo  Doorga  Doss  Dutt  for  Appellant. 

Baboo  Aubinash  Chunder  Banerjee  for 

Respondent. 

An  omission  to  award  costs  cannot  be  considered 
merely  as  a  clerical  error,  but  must  be  rectified  by 
way  of  review  within  the  prescribed  time. 


Loch,  7.— In  this  case  a  suit  was  bi 
to  recover  Rupees  900. 

The  first  Court  gave  the  plaintiff 
decree. 

The  Judge,  on  appeal,  modified 
Court's  decree,  and  gave  the  plaintiff  n 
for  Rupees  200,  with  proportional 
made  no  order  for  costs   in  favor 
defendant  as  regards  that  portion  of 
which  was  dismissed. 

A  special   appeal  was   preferred 
Court  and  dismissed. 

Two  years  after  the  Judge  had  . 
decision  in  the  case,  an  applicatfonwasi 
on  the  part  of  the  respondent  to  coitr^ 
he  calls  a  clerical  error  in  the  decree, 
omission  to  award  costs  to  him  on 
of  that  part  of  the  claim  which  was^| 
missed. 

The  Judge  appears  to  have 
matter  simply  as  a  clerical  error;  and 
calling   upon  the  opposite  party  to 
cause  why  the  decree  should  not  be 
he  passed  an  order  awarding  costt 
defendant. 


Subsequently,  when  the  opposite 
objected  to  that  order  by  a  pedtkr 
Judge,  after  hearing  what  each  party! 
say,  still  held  the  omission  to  be  r' 
clerical  error,  and  ordered  it  to  be  ai 


We  do  not  think  that  the  question  J|( 
can  be  considered  in  this  case  m-^-  ' 
clerical  error.     A  Judge,  when 
decree,  gives  costs  or  refrains  tram 
costs  for  some  reason  or  other ;  and 
refrain  giving  costs,  and  any  pa^ 
that  he  is  entitled  to  obuin  costs,  be 
apply    within  the  prescribed  Djne 
Judge  for  a  review  of  that  part  of  tM 
which    he  considers    injurious  toi 
Now,  it  is   clear  that  in  the  prcs» 
the  petitioner  could  not  file  a  P^ 
review,  because  there  had  been  a  spca 
peal  to  the  High  Court,  and  further 
out  of  time,  and  apparently  had  no 
show  why  he  did  not  make  the  pe' 
due  time. 

Under  these  circumsunces,  ^  ^*   ? 

the  Judge  was  wrong  in/;J;^t|BS^ 
question  of  costs  after  so  w"f*  .jk^ 
elapsed,  and  we  reverse  the  order  ^^ 
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The  1 8th  April  1871. 
Present: 

Hon'ble  G.  Loch  and  H.  V.  Bayley, 
Judges. 

•Interest^Ezecutioa— Full  Bench 
Ruling^. 

Case  No.  51  of  1871. 

hneous  Appeal  from  an  order  passed 
Ike  Subordinate  Judge  of  Bhaugul- 
dated  the  28th  January  i8ji. 

Leelanand  Singh  (Jadgment-debtor), 
Appellant, 

%  versus 

Ram  Narain  Singh  (Decree-holder), 
Respondent, 

I  iff.  R.  E,  Twidale  for  Appellant. 

thee  Mahomed  Kusu/^d  Baboo  Boodh 
Sein  Singh  for  Respondent. 

that  the  principle  of  the  Full  Bench  Ruling 
atptee  109  of  6  Weekly  Reporter  (Miscella- 

[KaiiDgsj  is  as  much  a(>plicable  to  interest  upon 
it  is  to  interest  upon  mesne-profits  not  awarded 
katt,  and  must  be  applied  to  all  decrees  passed 

'before  or  after  the  date  of  that  jud^^ment. 

tk,  /. — The    petitioner   in  this  case 
to  execute   a  decree  for  costs,   and 
to  have   them  with   interest.    The 
says   nothing    about   interest  upon 
bm  it  is  urged  that,  under  the  practice 
laie  Sudder  Court,  every  decree  for 
necessarily    carried    interest  with    it 
those  costs;  and  it  is  further  urged 
the  Full  Bench  judgment,  reported  in 
VI.,  Weekly   Reporter,   page    109, 
laneoos  Rulings,  is  not  apphcable  to 
of  this  kind,  as  the  decree  now  sought 
executed  is  a  decree  of  the  Sudder 
and  not  of  the  High  Court ;  and  that 
nciple  laid  down  in  that  judgment 
only  to  mesne  profits  and  interest  on 
profits  not  awarded  by  the  decree  of 
rt,  and  is  not  applicable  to  cases  of 
upon  costs. 

decisions  by  a  Division  Bench   of 

Court  have  been  referred  to:  the  one 

din  Volume  II.,  page  21,  Miscella- 

Rulings;  and  the  other  in  Volume  III., 

21,  Miscellaneous  Rulings,  in  which  it 

held  that,  under  the    practice -of  the 

Court,  interest  on  costs    followed 

vhen  not  specially  mentioned  in  the 

It  appears  to  me  that  the  judgment 


of  the  Full  Bench  referred  to  above  does 
apply  to  a  case  of  this  kind,  and  that  the 
principle  laid  down  in  that  judgment  .is  as 
much  applicable  to  interest  upon  costs  as  it 
is  to  interest  upon  mesne-profits  not  awarded 
by  the  decree,  and  that  that  judgment  must 
be  considered  as  overruling  the  judgments 
reported  in  Volumes  II.  and  III.  of  the  Week- 
ly Reporter,  for  we  find  these  words  in  that 
judgment  which  seem  to  embrace  all  ques- 
tions of  the  kind  :  "  We  have  no  doubt  that, 
'*  in  executing  a  decree,  the  Court  which 
"  executes  it  has  no  power  to  alter  or  add 
''  to  it.''  But  it  is  said  that  the  judgment 
which  is  now  sought  to  be  executed  is  one 
of  the  late  Sudder  Court ;  and  the  practice  of 
that  Court  was  to  allow  interest  upon  the 
costs,  although  the  decree  made  no  provision 
as  to  interest.  I  believe  that  such  was  the 
practice,  and  I  have  stated  it  more  than  once 
in  judgments ;  but  nevertheless  we  must,  I 
think,  now  apply  the  principle  of  the  ruling 
of  the  Full  Bench  to  all  decrees  passed 
either  before  or  after  the  date  of  that  judg- 
ment; and  under  this  view  of  the  case,  I 
think  that  the  petitioner  cannot  now  recover 
mor^  than  what  the  decree  gives  him,  and 
that  is  simple  costs  of  the  suit.  The  order 
of  the  Lower  Court  is  set  aside.  Each  party 
must  bear  his  own  costs  of  this  appeal. 

Bayley y  J, — I  need  only  add  that  I  en- 
tirely concur  with  Mr.  Justice  Loch,  and 
that  this  appeal  is  exactly  analogous  to  the 
case  of  Rajah  Leelanund  Singh  versus  Ma- 
harajah Joy  Mungi^f  Singh,  decided  by 
myself  and  Mr.  Justice  Mitter  on  the  ist 
April  last.* 


The  i8th  April  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Incidental  finding^-— Jurisdiction. 

Case  No.  2486  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Cut  tack,  dated  the  igth  Septem- 
ber iSyOy  reversing  a  decision  of  the  Moon- 
siff  of  Balasore,  dated  the  2Sth  March 
i8jo. 


efendants), 


Shib  Pershad  Panah  '—  -^ 

Reliant, 

versus 

Muddun  Mohun  Doss  (Plaintiff),  Respondent. 

•  Ante,  p.  335. 
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^ai<»<'^  ^'"""*R.t  for  Respondent. 

CAWW  JJtfi'.Wf  '^'=  ^      „  ^rt  as  to  the 
issue  in  a  tegular  suit.  ^^^^^  ^ 

G/..*r,  y--'r«;f/£t  it  was  a  forgery 
pouah  on  the  g^°"^  J^.^^Je  considered  th^. 
^he  Court  oi  hrsi  nsun  ^^^^^  ^^^  X. 

inasmuch  as  m  a  io^"^\'  .      to  this  suit  it 
f    iScQ  between  the  pa"'^T^^_„iy  CoUector 
tdblen  decided  by  the  Deputy 

S  the  POttah  "^^^  f^^,i  by  Sect  on  2 
the  present  ac^o'^.of!  on  the  princ.ple  of 
of  Act  VIll.  °Vhe?udge,  on  the  contrary, 
res  adjudicata.    ^he  Juag  '^  been  a  decision 
held  that.  aUhough  he-^>aa     afterwards  by 
by  the  Deputy  ^o"*'^'' enuineness  of  this 
the  Collector,  as  *<>  ^f*  ^-..^  had  not  been 
diument,  still.  «f  ^\3^£l8sue  regularly 
c^e  to  «P°"  Segenurnenessorotherw^e 
laid  down  as  to  the  ge^      .^^.^1  finding. 
tWt  notTar  the  jurisdiction  of 

Civil  Court.  ,„neals    specially.    We 

The    defendant    appeals.  J^  ^^^^^^ 

think  that  the    udge  s       ^^^.^  ^^^  ^  cor- 
the  case  for  a  trial  on  tn  j^^j^,^   in  the 

rect    one.    The    P^puty        Qj.jober  1868, 

Si  decided  on  }^J^'X\k  we  think,  w^ 

tried  only  one  issue,  w  stances  of 

Se  proper  ««««  -nder  the^;^  ^^^  .  ors 

that  case,  namel),   w"  u^nd-fide  receipt  ana 

'oX  P^rf  t^rXliVd  ;  and  in  order 

enjoyment  of  the  ren  .^^^  '^^''''^"he 

to  decide  this  issue,  nc  j^n    a"d  he 

Uon  the  pottah  now  in  q  ^^.^^„^,  that 
Undoubtedly  did  fi«d  «^„e  one.  The  Col- 
that  pottah  was  a  genu^  ^^^  ,,n,e  .n 

lector  also,  before  wi  opinion  ;    out 

^'^^''.Tl  Sese  cSs  did  incidentally 
although  both  *«f  ^j^^h  was  genuine,  it  is 
determine  that  this  pot^a     .    decisions,  that 
nuite  clear,  o-irTnn  that  particular  pomi, 
to  issue  was  fi«<^.  "^^  hale^been  any  such 
ior  indeed  coujdtbere^^.^^  ^^^^  ^^j       the 

msue,  as  the  oni)  h         -gceipt  and  enjoy 
?^«U  was  the  ftf  «f -^fy;,  the  other  ;  and 
-^.^-^A  *  •"  '^y  ""^f  '^  ipA  in  order  to  enable 
^^S^sr^mims^^  <*''^"*!  ^Itisfactory  finding 
g^  ^Courts  to  arrive  -ar-t^satislMtOTy 
V^    ^    the   substantial  issue^etOTfe-e^tnem 
^  f^  Jrmined  incidentally    for   the    purposes 
'V^^^^hat  suit  only;   and  according  to   many  I 
^7^      isions  ot  this  Court,  such  an  incidental  | 
''^^^^^jpg  or  expression  of  opinion  by  a  Re- 


venue  Court  ^^^^  ^\^    Court   to  «?• 
jurisdictioii  of  ^\^;;*    lar  sait,  th«  ^ 

Iri^rg^uiJrirsf-  ^^^^'^ 

nt  case  of  PUu^er^  Sbaba  ^ 

versus   R»J?J°U^I    Weekly  R«P«" 
ported  in  Volume JU.^  jt  a  ^ 

exactly  in  po>nt  «'*  t^^Tina:  in  a  sitf 
Sd  downthata.proc^d.ng       ^j^^^ 

^-^  ^-  ,f  ^"a^^udrca^uf^"  the  ge«?d« 
not  finally  *l"b'S^  bWaccepted  a  •• 
of  a  pottah. '^J*>^8h  ^ntosequent^' 

nuine,  is  '>°,''"    declaration  that  *e 
Civil  Court  for  a  declara^       ^     ^, 

is  a  forgery.     A""^*^    Ram  Ch«S* 

damonee  D?%«  ^'^'e'x.,  WeeBy  B«J 
and  others  in  Volume  ^-.j^^^    ^^        „ 

page  38.  ^*>^  '*  •„    which     an     '"^^ 
Lrears    of  rent .  •«  .^h'cn  ^.j^  „ 

opposed  the  plaint «  ^  ^»»^j,^«  the  E« 
cfsely  the  case  her^.  *";„d  i„cidena^ 
Collector,  ^ol  *^?™  Lonclosion  00  »« 
guiding  his  mmd  to  a  con  «!  Act  J 

Ihich  arose  under  SectK»    J'^.^  j^o 

1859.  ^^^''K.ht  prope'^°      tten  of  «* 
state  his  opinwn  as  00  town*-* 

tween  the   P^»^.^"f„  .1"  sense  of  Secaoa  I 
could  not  be  sa^d,^-  ^^^^j  title  between 

tn  determme  a  quesuu» 

parties  by  his  i«d8»«f;,d  to  by  the  «* 

The  o»^",^Xt«broaght«^d«r 
appellant's  pleader  w«         ,359.  and 

/section  23  of  ^f  ?;;.  has  ^'^  >* 
Iject  the  defendan^^'^jjp^^t:;  there  «• 

ence  to  the  prese^  ^to  the  g«^ 
question  in  that  case         ^^^^  ^, 

of  the  pottah.     " 
pouah  was  genuine.  .      of  the  Oj 

P  We  think  that  the^^^",„e  as  to  tfj 
Collector  '»».  ^^^J^ih  was  an  »«*^ 
nuineness  of  *llCt  the  question"' 
decision  only,  ^f.^^^Jned  b,  l»o  « 
and  title  was  nj  drterm     ^.^^  ^ 
a  ^ay  as  to  prevent  ^„^ 

Sr^'tonhat^Simthepre^' 

otherwise  ot  tnai  v         ^     fore,  te» 

The  I«dge  s  orde^  tn  , 

the  case  for  trial  on  toe  s^d  ««i 

and  the  special  appeal  a 
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The  i8th  April  1871. 
Present : 

[on'ble  F.  £.  Kemp  and  F.  A.  Glover, 
Judges, 

of  jiroprietary  title— Patneedar— Ryot 
— Rij^hts  of  occapancy. 

Case  No.  2551  of  1870. 

'  Appeal  from  a  decision  passed  hy  the 
\€  of  West  Burdwan,  dated  the  6th 
\ber  18 JO,  ajfirming  a  decision  of 
Moottsiff  of  Sonamoolihee,  dated  the 
May^Sjo, 

Ghose  (Defendant),  Appellant,  . 

versus 

idha  Cham  Gangooly  (Plaintiff), 
Respondent. 

Bahoo  Rash  Beharee  Ghose  for 
Appellant. 

\ohoo  Bama  Churn  Banerjee  for 
Respondent. 

.-  Gbaoge  in  the  proprietary  title  of  an  estate 
:  entitle  a  putoeedar.  who  holds  from  the  new 
9r,  to  eject  a  tenant  who  can  prove  a  right  of 

\  J. — ^This  is  a  suit  brought  by  the 
who  obtained  a  putnee  lease  from 
larajah  of  Burdwan  on  the  14th  of 
1274,  to  eject  the  defendant  from 
lands.  The  plaint  states  that  the 
ijah,  having  obtained  a  decree  for 
ids  in  a  suit  No.  16,  as  appertaining 
Booda  Rooppal  in  Pergunnah  Bishto- 
[ranted  a  putnee  of  the  mehal  to  the 
;  that  the  defendant  was  in  wrongful 
of  these  lands ;  that,  on  the  plaint- 
ig  to  take  possession,  he  was  forcibly 
by  the  defendant  on  the  7th  of 
1375;  ^^^  upon  this  the  plaintiff  let 
lands  to  one  Kitab  Sheikh  and 
Bagdee^  and  that  they  not  paying 
It  the  plaintiff  attached  their  crops ; 
^pon  this  the  defendant  objected  and 
id  the  crops  as  having  been  raised  by 
i;  that  the  Deputy  Collector,  in  1868,  in 
[€ase  No  50  released  these  crops ;  and 
jthc  plaintiff  s  cause  of  action,  therefore, 
on  the  2nd  of  Kartick  1274  when 
crops  were  released.  He  sues  for 
>)S8e88ion  and  for  demolition  of  the 
kt's  houses. 


The  defendant's  answer  is  to  this  effect : 
That  he  has  been  in  possession  of  these  lands 
for  a  very  long  time,  or  from  the  time  of  the 
Rajah  of  Bishtopore,  as  appertaining  to  the 
mouzah  of  Hurreekistopore ;  that,  on  the  mou- 
zah  Hurreekistopore  being  resumed  by  Go- 
vernment, the  lands  in  dispute  were  found  to 
be  in  his  possession,  and  were  assessed  as  such 
by  the  Government ;  that,  on  a  settlement 
being  made  by  Government  with  Buldeb 
Singh  for  the  parent  mouzah  of  Hurree- 
kistopore, the  defendant  paid  his  rent  to  the 
aforesaid  Buldeb  Singh ;  that  he  is  not  a 
trespasser  as  stated  by  the  plaintiff;  that 
the  allegation  that  Kitab  Sheikh  had  obtain- 
ed a  bundobust  from  the  plaintiff  was  false ; 
that,  on  the  plaintiff  attaching  the  defend- 
ant's crops  as  belonging  to  Kitab  Sheikh 
and  Bhyrub,  the  defendant  immediately  put 
forward  a  claim  which  was  found  to  be  good, 
and  the  crops  were  released ;  that  the 
defendant  was  no  party  to  this  suit  No.  16, 
and  therefore  that  %uit  is  no  evidence  as 
against  him  ;  that  the  defendant  has  been  in 
occupation  of  these  lands  for  much  more 
than  12  years,  and  that,  therefore,  if  the 
plaintiff's  or  his  predecessor's  title  in  the 
lands  has  been  found  to  exist  by  any  decision 
of  the  Civil  Court,  still  the  plaintiff  would 
not  be  entitled  under  the  law  to  eject  the 
defendant. 

Both  Courts  have  found  for  the  plaintiff. 
The  first  Court  appears  to  have  found  that 
the  defendant  had  been  in  occupation  of 
these  lands  for  more  than  1 2  years  ;  "  but  that, 
"  as  the  defendant  had  not  acknowledged 
"  the  plaintiff's  proprietary  right,  but,  on  the 
*•  contrary,  calls  Buldeb  Singh  his  landlord, 
"though  the  latter  has  no  ownership  in  the 
"  properly  in  question,  therefore  the  Moon- 
"siff  comes  to  the  conclusion  that  the  de- 
**  fendant  is  willing  to  be  the  ryot  of  Buldeb 
*•  Singh,  and  not  of  the  plaintiff ;  but  as  a 
*'  Court  of  Justice  had  declared  the  plaintiff 
"  to  be  the  owner,  and  the  defendant  would 
"  like  to  be  the  plaintiff's  tenant,  therefore 
''  the  defendant  could  not  be  awarded  what 
"  he  never  prayed  for."  These  are  the 
words  of  the  first  Court. 

The  Judge,  on  appeal,  admits  that  the  de- 
cree No.  16  does  not  affect  the  jummaie 
rights  of  tenants,  but  that,  as  the  de- 
fendant denies  his  relation  of  tenant  to  the 
plaintiff,  he  must,  therefore,  be  considered 
to  be  a  trespasser,  and  to  have  forfeited 
any  right  of  occupation  which  he  t&ay  have 
had.  Then  the  Judge  goes  on  to  say  that 
the  defendant's  witnesses    are  worthless — 
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that  there  is  no  reliable  proof  of  the  defend- 
ant's possession  of  the  tenure  for  12  years. 
The  reasons  given  for  this  opinion  are  that 
the  resumption-proceedings  are  of  the  1 7th 
December  1861,  and  the  Moonsiff  says  the 
Judge  has  made  a  miscalculation,  and  that 
the  plaintiff's  witnesses  do  not  say  that  the 
defendant  had  houses  before  1268,  though 
his  brother  may  have  had  houses  upon  the 
land  before  that  time.  The  Judge  then 
concludes  by  saying  that,  even  if  the  defend- 
ant has  been  in  possession  for  more  than 
1 2  years,  he  cannot  proceed  on  two  opposite 
pleas,  namely,  that  he  is  the  ryot  of  Buldeb 
Singh,  and  not  of  the  plaintiff;  and  2ndly, 
that  he  is  a  ryot  having  a  right  of  occupancy, 
and  willing  to  pay  rent  to  the  plaintiff. 

We  are  of  opinion  that  the  decision  of 
the  Judge  is  wrong.  It  appears  to  us  that 
the  Judge  has  proceeded  on  a  misconception 
of  the  defence  set  up  by  the  defendant  in 
this  case.  What  the  defendant  says  is  this, 
that  the  lands  in  dispute  had  been  held  by 
him  for  a  very  long  time,  much  more  than 
12  years,  as  belonging  to  mouzah  Hurreekis- 
topore,  a  resumed  mehal;  that,  in  1861,  he 
was  found  in  possession  of  the  lands  by  the 
Government  authorities  when  they  resumed 
the  mouzah  Hurreekistopore,  and  on  a  settle- 
ment being  made  with  Buldeb  Singh,  he, 
the  defendant,  has  paid  rent  to  Buldeb  Singh  ; 
that,  not  being  a  party  to  the  suit  No.  16,  he, 
the  defendant,  was  not  aware  of  the  change 
in  the  proprietary  titl^;  that  he  is  a  ryot 
having  a  right  of  occupancy,  and  one  who 
cannot  be  ejected  by  the  plaintiff,  even  if 
the  title  of  the  plaintiff  hsis  been  declared 
to  be  that  of  malik  of  the  disputed 
lands.  There  is  no  distinct  denial  of 
the  plaintiff's  title,  and  what  the  defendant 
says  is  simply  that,  if  the  plaintiff's  title  to 
the  particular  piece  of  land  in  suit  has  been 
declared  by  a  Civil  Court,  he  is  entitled  to 
receive  rent  from  me,  but  he  is  not  entitled 
to  eject  me.  It  appears  that  the  suit  of  the 
Maharajah  was  against  Buldeb  Singh  to  set 
aside  the  settlement  made  with  Buldeb, 
and  to  establish  that  these  lands  belonged, 
not  to  Hurreekistopore,  but  to  the  Mahara- 
jah's mouzah  in  Pergunnah  Bishtopore.  The 
Rajah  obtained  a  decree  in  1273.  It  appears 
that  he  also  obtained  wassilat,  and  the 
Moonsiff  in  his  decision  recites  that  the 
Rajah  obtained  wassilat  from  the  occupant 
ryots,  and  amongst  them  from  the  defendant. 
However,  be  that  as  it  may,  it  is  clear  that 
the  mere  change  in  the  proprietary  title 
would  not  entitle  the  plaintiff,  who  holds 


from  the  Maharajah,  whose  title  comi 
in  1274,  to  eject  the  defendant  if 
prove  a  right  of  occupancy  in  the 
Now,  the  Judge  has  found  that  the 
witnesses,  although  they  do  not  saj 
the  defendant  had  houses  before  i2( 
that  his  brother  had  houses  there 
that  time.  We  think  we  may  infer 
Judge's  decision  that  the  plaintiff's 
did  admit  the  defendant's  possession 
than  1 2  years  ;  for  he  says,  if  even  tliei 
ant's  possession  was  for  more  than  11 
he  cannot  proceed  on  two  opposite 
set  forth  above. 

The  first  Court,  too,  found  that 
fendant  had  established  his  right  of 
pancy ;  for  he  says  that  the  witQesses 
plaintiff  state  that  the  defendant's  ' 
had  houses  on  these  lands  many 
and  that,   although  the  defendant 
then  living  with  his  brother,  the  h( 
built  upon  these  very  lands  now  inj 
pute. 

We,  therefore,  think  that  the  plaii 
not  entitled  to  eject  the  defendant^  or 
tain  khas  possession,  or  to  destroy  tbe ' 
erected  by  the  defendant  manyyeaisj 
We,  therefore,  reverse  the  decision 
Judge,  and  decree  this  appeal  with 


The  19th  April  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Ow 
Chunder  Mookerjee,  Judges. 

Intervention  under  Section  77,  Act  X^ 
Collector's  recusancy—  High  CoaitH 
•ference— Section  zs  Charter  Act 

Sreemutty  Nassir  Jan  and  aD< 
Petitioners^ 


versus 

Akbur  Mozoomdar,  Opposite  P^9- 

Baboo  Luleet  Chunder  Sein  for 
Petitioners. 

Baboo  Romesh  Chunder  Mitkr  fars 
Opposite  Party. 
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fe a  Collector  refused  to  notice  an  intervcnor's 

(.because  the  interTenor  had  not  filed  a  document 

her  title  rented,  he  was  held  to  have '  refused 

>cise,  and  thus  to  warrant  the  Hi^h  Court's 

ice  under  Section  15  of  the  Charter  Act. 

ksojit  J. — The  applicant  in  this  case 
a  rule  calling  upon  the  other  side 
cause  why  the  decision  of  the  Col- 
rofTipperah,  dated  the  18th  May  1870, 
lease  of  Jamiruddin  Bhooeah,  gomash- 
Akbur  Mozoomdar,  plaintiff,  appel- 
tnus  Haniff  Bhooeah,  defendant,  and 

Jan,  intervenor,  respondents,  should 
isetasideon  the  ground  that  it  had  been 

upon  irrelevant  grounds.  Cause  has 
IT  been  shown,  and  it  is  alleged   that 

irt  hfs  no  jurisdiction  to  interfere  ; 
because  this  is  not  a  case  in  which 
wrt  has  refused  jurisdiction  which  it 

have  exercised,  and  partly  because 

ties  have  an  opportunity  to  set  aside 
:ision  by  a  regular  suit. 

tihe  first  point,  we  are  of  opinion,  look- 

the  decision  of  the  Collector,  that  he 

led  to  exercise  the  jurisdiction  which 

lid  have  exercised.     He  has  in  no  way 

the   question    at    issue    between    the 

and    the   intervenor,    upon    which 

ijnust  depend  the  question  as  between 

llainiil!  and    ryot-defendant.     Looking 

terms  of  Section  77  of  Act  X,  of  1859, 

lion  at  issue  was  whether  the  inter- 

ihird   party,    or   the   plaintiff,  was  in 

of  rent  from  the  ryot-defendant  be- 

le  institution  of  this  suit.     This  issue 

isiinctly  laid  down  as  one  of  the  points 

tried  bv   the  Collector.     But  instead 

iding  it,   he   refused    to   consider  or 

any  notice  whatever  of  the   claim    of 

kird  party,  because  that  third  parly  had 

id  a  deed  of  gift   on  which   her  title 

It  is  evident  that  this  is  no  decision 

rer  upon   the   case.     It   was   not    for 

>llector  to  ascertain  whether  the  inier- 

h  title  was  good*or  bad.     The  deed  of 

l^coald  only  be  of  any  use  in  order  to 

lin  the  validity  of  her   title,  and    the 

filing  of  the  document  could  not  possi- 

;be  any  evidence   whatever  in   the  suit. 

in  fact,  therefore,  a  direct  refusal  to  try 

altogether.     To  lay  down  that,  be- 

such  and  such  a  document  was  not 

rthcrefore  her  claim  must  be  utterly  bad, 

decision  on  the  point  at  issue.     The 

:lor  might  have  as  well  decided  the  case 

«ay  other  equally  irrelevant  ground 

'littt  which  was  before  him  for  decision. 
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It  is  possible  that  the  intervenor  might  have 
brought  a  separate  suit  in  the  Civil  Court  to 
rectify  this  decision  But  it  is  a  question 
what  effect  that  would  have  on  the  claim 
as  between  the  plaintiff  and  the  ryot-de- 
fendant. 

We  think  we  ought  not  to  allow  this 
decision  to  stand  as  it  is,  but  that  the  case 
should  be  sent  back  to  the  Collector  with 
directions  to  him  that  he  will  consider  the 
evidence  upon  the  record,  and  try  the  ques- 
tion as  between  the  inteivenor  and  the 
plaintiff,  looking  especially  to  the  provisions 
of  Section  77,  Act  X  of  1859;  and  upon 
his  decision  as  between  the  intervenor  and 
the  plaintiff,  and  upon  the  consideration  of 
any  other  fact  or  any  other  point  which  may 
arise  as  between  the  plaintiff  and  the  defend- 
ant, he  will  decide  the  case  as  between  the 
plaintiff  and  the  ryot. 

Costs  of  this  proceeding  will  be  paid  by 
the  plaintiff,  assessed*at  two  gold  mohurs. 

Mookerjec,  y.  —  \  fconcur.  It  is  evident 
that  in  this  case  the  Collector  has  refused 
to  try  the  appeal,  or  any  of  the  issues  which 
legitimately  arise  in  a  case  under  Section 
77,  Act  X.  of  1859.  He  declines  to  try  the 
case  simply  on  the  ground  that  the  interve- 
nor has  not.  filed  the  deed  of  gift  under 
which  he  claims  possession.  The  question 
he  had  to  decide  was  whether  the  intervenor 
was  **  in  the  actual  receipt  and  enjoyment  of 
the  rent."  He  fixes*  the  issues  correctly, 
but  declined  to  try  them,  merely  because  the 
deed  of  gift  has  not  been  filed.  If  he  had 
tried  the  question  of  possession  and  actual 
receipt  of  rent,  his  decision  on  that  point, 
however  wrong  or  improper,  would  perhaps 
have  been  final  according  to  law.  But  as 
the  Judge  has  refused  to  try  the  real  issue 
before  him,  and  disposed  of  ihe  case  on  a 
matter  wholly  irrelevant  to  the  point  before 
him,  it  must  be  held  th^t  he  has  refused  to 
exercise  a  jurisdiction  vested  in  him  by 
law.  Under  the  powers  of  superintendence 
given  to  this  Court  by  the  Charter  Act,  1 
hold  that  we  can  direct  Courts  subordinate 
to  this  Court  to  do  their  duty,  and  to  see 
that  they  do  not  avoid  to  try  and  determine 
cases  simply  because  a  party  to  the  suit  has 
:  n  .u  done  that  which  he  was  not  imperatively 
required  to  do,-  and  which  is  irrelevant  to 
the  real  question  which  the  Court  had  to 
decide.  This  I  should  consider  a' refusal 
to  exercise  a  jurisdiction  where  he  had  one 
under  the  law. 


HT.    wmKLT    RFIT 
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The  i9ih  April  1871. 

Prestnl: 

The  Hon"ble  F.  B.  Kemp  and  F.  A.  Giover, 

Suit  for  pottata— Ainnloamiih — Onus  probkndi. 

Case  No.  1541  of  1870 under  ActX. of  1859. 

Special  Appeal  from  a  decision  patted  by 
the  Judge  of  Midnaport,  dated  the  1  alh 
August  i8yo,  aflirmittg  a  decition  of  the 
Deputy  Collector  of  that  District,  dated 
the  301k  July  i86g. 

Kishen  Pershad  Singh  and  others  (Defend- 
anU),  Appellants, 


Mohun  Singh  (Plaintiff),  Respondent. 

Baboos  Mohinet  Mohun  Roy  and  SAowanee 
Churn  Dull  fer  Appellants. 

Mr.  R.  T.  Allan  and  Baboos  Doorga 
Mohun  Dost  and  Huree  Mohun  Chuckir- 
butty  for  Respondent. 


ings  hud  been  pending.  The  \ 
one  of  those  ryots  who  had  got  I 
mah  from  the  zemindars,  and  on  ft 
of  it  he  sued  for  a  poiiah  at  ibe  1 
l>c  lixed  bv  ii. 


3  o[a 


n  holdmi 


The  proprietoi 
the  terms  ot  Govei 

m«de  with  the  present  detendanl  who  underlooK  to 
confirm  and  ratify  all  amulnamahs  fronted  by  tlie 
zemiodari  while  the  Ecttlement-proceedlnfcs  bad  been 
pending-  Plaintiff,  being  a  ryot  uitlwut  a  right  of  occu- 
pincv,  nit  one  who  had  j-ot  an  amulnamah,  sued  for  a 
pottati  at  the  rate  fined  by  the  amulnamah. 

H«LOlhattheamulnaniah__formed  the  basis  of  aspecial 
contract  between  the  parties,  and  took  their  case  out  nf 
the  purview  of  Sections  5  and  H  of  the  Rent  Law  ;  and 
that  by  the  ternii  of  the  amulnamah  the  defendant  was 
bound  to  itive  plaintiff  a  pottah  on  (air  and  equitable 
rates  ("  »*ji;'uWo"),  which  were  to  depend  on  ^e  rates 
which  he  himself  obtained  from  Government. 

Held  t 
claimed  w 

Glover,  J.— The  plaintiff  in  this  case 
sued  his  zemindar  (a  farmer  holding  under 
Government)  for  a  pottah  for  a  period  of  14 
years,  at  a  rate  of  1  rupee  per  beegah  on  a 
holding  of  23Z  beegahs. 

It  appear!  that,  whilst  negotiations  for 
■ettlemeot  were  going  on  with  the  original 
proprietors,  these  were  allowed  to  make 
arrangements  with  the  ryots,  and  to  give 
them  amulnamalis.  For  some  reason  or 
other,  however,  the  proprietors  refused  the 
Government  terms,  and  a  farming  settlement 
was  made  with  the  present  defendant,  he 
nndenaUng  to  confirm  and  ratify  all  amul- 
namahi  that  had  been  granted  by  zemin- 
dars during  the  time  the  settlement- proceed- 


The 


r  denied,  i 


the  I 


he  was  bound  by  the  amuln: 
alleged  that  in  any  case    the  | 
only    gel  a  potlah  on  terms  ^ 
fendanl.    should    agree     upon, 
bei  ng    an    "  occupant    ryot ;  " 
niiiller    of    fact,    the    platmiff 
upon  to  take  a  settlement  of  ( 
Rupee    1-4   a   beegah,  which    ' 
ably    less   than    the   proper 
as  he  refused  to  attend,  and  1 
meni,  the  land  was  leased  to  aw 

The  Court  of  first  v 
to  the  plaintiff  for  a  poUah  at  I 
beegah  for  14  years. 

liui,  on  appeal,  the  Judge  : 
decision.  He  thought  the  plai 
to  a  potlah  at  fair  and  equiUi'  ' 
for  A  reasonable  lime  only.     Hft 

defendant  to  give   plaintiff  a  \ 
years  al  one  rupee  per  beegab. 

Hoih  parties  have  appealed  1 
decision.  The  cross-appeal  of  l' 
however,  was  not  pressed,  and  | 
considered. 

The  farmer  appeals,  urging  | 
place  thai.supposinjt  him  to  be  fa' 
amulnamah.  ihe  plaintiff  is  n  ~ 
potlah  at  iKe  rent  claimed,  tM 
is  not  an  occupanl-ryot.  and  i 
uiuier  Section  5,  ActX.  of  i8$9,jj 
bv  the  Judge,  but  '  "  ""  . 
Act,  by  which  he  could  only,  .j 
to  a  pottah  on  ictms  agreed  VaA 
miiular. 

We    have  had  this  amulnani 
ll  recites  that  so  much  land  fe 
to  the  plaintifT  at  one<upee  a  fa 
year  (1274)  without  any  inquifjrl 
that  a  settlement  would  afierr- 
Mitli    him    for    such    term   15 
might  give  to  the  zerotndar,  i 
ment  and  arrangement  of  the  pKl 
fair  and  proper  rales.     TTift  i 
"  iipajukli,"  and  the  meaning  C. 
have   no    doubi,    what    is  caHed''] 
"a  fair  and  equitable"  rale. 

\W    think    that    ihis   amul 
the  basis  of  a  special  contract  I 
parlies,  and  look  their  can  out  of  I 


\i 
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Sections  5  and  8  of  the  Rent  Law. 
\tt  been  no  such  special  agreement, 
illaot  would,  no  doubt,  be  right,  for  it 

that  the  plaintiff  has  no  right  of 
\£js  and,  if  he  wanted  a  pottah,  would 

to  arrange  for  it  as  best  he  could 
is  landlord — Section  8  would  apply 
kse,  and  not  Section  5 . 

by  the  terms  of  the  amulnamah,  we 
the  defendant  bound  himself  to 
plaintiff  a  pottah  at  fair  and  reason- 
I,  which  were  to  depend  on  the  terms 
he  himself  obtained   from   Govern- 
Itisnot  denied  tlut  the  farmer  has 
lease  from  Government  at  the  rate 
12  annas  a  beegah,  and  the  ques- 
tld  ^c  what  is  a  fair  rent  for  the 
rhich  the  plaintiff  holds. 

r,  the  Judge,   in  deciding  this  point, 

iven  the  plaintiff  the  ''status"  of  an 

It-ryot,  and    has   held    that,    under 

5  of  Act  X.  of  1859,  the  rent  previ- 

Lid  is  to  be   considered  a  fair  and 

}\t  rent,  unless  the  contrary  be  shown. 

for  the  year  1274  was  admittedly 

per  beegah ;  €rg0y  it  was  on  the  de- 

to  show  that  this  was  not  the  proper 

>r  the  future.     There  can  be  no  doubt, 

tnic,  that  the    Judge   is   wrong   here. 

lainiiff  is  not  an  occupant  ryot,  and  is 

icrefore,  entitled  to  the  privilege  ac- 

lo  him.     The  onus  of  showing  that 

Ic  of  I  rupee  per  beegah  is  the  fair 

[nitable  rate  was  upon  him,  and  it  was 

the  farmer  to  show  that  i  rupee  was 

proper  rate,  until  the  plaintiff  had 

f'iome  evidence  that  it  was  the  proper 

'The  Judge,  however,  has  decided  the 

:ly  on  the  inability  of  the  defendant 

him  that  the  proper  rate  was  more 

nipcc. 

re  is,  we  are  told,  evidence  on   the 

on  the  part  of  the  plaintiff  which 

that  the  rate  was  1  rupee  2  annas ; 

'iher  of  the  Courts  below  has  come  to 

ling  on  the  plaintiff's  evidence.     The 

iff  has  decided  for  a  rate  of  1  rupee 

w,  because  a  third  party  (the  ryot  now 

s'lon)  pays  that  rate.    The  Judge  has 

'I  rupee  because  that  was  the  rate  in 

f  Aod  the  defendant  has  not  been  able  to 

that  it  ought  to  be  more  uo^.    Both 

findings  appear  to  us  wrong. 

think  that  the  case  must  go  back  for  a 
OB  ifoe  whole  evidence  as  to  what  are 
equitable  rates  for  the  plainiilT's 
^^  regard  being  bad  to  the  circum- 


stances under  which  they  were  taken  and 
to  the  nature  of  the  Improvements  (if  any) 
made  by  the  plaintiff  on  the  holding. 

When  the  fair  rate  is  ascertained,  the 
point  will  arise  as  to  whether  it  is  that  at 
which  a  pottah  is  claimed  by  the  plaintiff. 
If  it  be  so,  we  think  that,  under  the  terms  of 
the  amulnamah,  the  plaintiff  would  be  en- 
titled to  such  pottah.  If,  on  the  other  hand, 
the  plaintiff  has  sued  for  a  pottah  at  a  less 
rate  than  that  found  to  be  fair  and  equitable, 
he  will  not  be  entitled  to  a  decree,  but  will 
have  his  suit  entirely  dismissed.  The  rule 
in  such  a  case  has  been  laid  down  in  Gholam 
Mahomed  versus  Asmut  Ali  Khan  (10  Week- 
ly Reporter  14,  F.  B.). 

The  case  is  remanded  to  the  first  Court 
with  reference  to  the  above  remarks.  Costs 
to  follow  the  result. 


The  20th  April  1871. 
Present  : 

The  Hon'ble  A.  G.  Macpherson  and  Onoo- 
kool  Chunder  Mookerjee,  Judges, 

Forged    mortgage— Bond— Declaratory  suit- 
Substantial  relief. 

Case  No.  2218  of  1870. 

S[Htiiil  Apptal from  a  detision  passed  by  the 
Judge  o/Shahabdd,  dated  the  lyth  August 
18'jOy  affirming  a  •decision  of  the  First 
Subordinate  Judge  of  that  District y  dated 
the  i^th  May  i8yu. 

Fukeer  Chand  (Defendant),  Appellant, 

versus 

Thakoor  Singh  (Plaintiff),  Respondent, 

Mr,  Mun  Mohun  Ghose  for  Appellant. 

Messrs,  R.  1\  Allan  and  R.  E,  Twidale  for 

Respondent. 

In  a  suit  to  obtain  a  declaration  that  a  certain  mort- 
g-a^e-bnnd  which  had  been  regfistered  was  falsely  al- 
leged to  have  been  registered  by  the  plaintiff,  and  was 
invalid  as  being  a  forgery,  the  registration  haviog  been 
obtained  by  false  personation  : 

Held  that  the  existence  of  the  mortgage  was  a  dis- 
tinct cloud  on  plaintiff's  title,  and,  without  any  proof  of 
special  damage,  diminished  the  value  to  htm  of  th«  pro- 
perty which  it  apparently  covered  ;  and  that  such  suit 
was  not  merely  a  declaratory  suit,  but  one  seeking 
substantial  relief. 

Macpherson,  /—Thb  only  ground  of 
special  appeal  which  it  is  necessary  for  me 
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to  notice — because  1  think  that  it  is  the 
only  one  in  which  there  is  any  substance — is 
the  first,  namely,  that  the  plaint  merely  asks 
for  a  declaratory  decree,  and  therefore  dis- 
closes no  legal  cause  of  action. 

The  suit  is  brought  to  obtain  a  declaration 
that  a  certain  mortgage-bond,  dated  24th 
March  1869,  which  has,  in  fact,  been  regis- 
tered, and  is  falsely  alleged  to  have  been 
registered  by  the  plaintiff,  is  invalid  as 
being  a  forgery,  the  registration  of  which 
was  obtained  by  a  false  personation  of  the 
plaintiff. 

The  defendant,  while  contending  that  the 
suit  would  not  lie  as  being  merely  for  a  de- 
claratory decree,  pleaded  that  the  bond  was 
genuine,  and  was  really  executed  by  tlie 
plaintiff,  and  that  the  plaintiff  himself  got 
it  registered. 

The  Lower  Appellate  Court  has  found 
the  facts  for  the  plaintiff,  that  is  to  say, 
has  found  that  the  bond  is  a  forgery,  and 
that  the  plaintiff  never  executed  it,  and 
never  got  it  registered. 

Mr.  Mun  Mohun  Ghose,  for  the  defendant, 
contends  that,  inasmuch  as  no  special  injury 
to  the  plaintiff,  by  reason  of  the  existence 
of  this  bond,  is  alleged  in  the  plaint  or  found 
by  the  Lower  Appellate  Court,  and  inas- 
much as  it  is  neither  alleged  nor  proved 
that  the  defendant  has  ever  taken  any  action 
against  the  plaintiff  upon  this  bond,  the  suit 
is  bad  as  being  simply  for  a  declaratory 
decree  ;  and  he  has  cited  a  variety  of  cases 
in  support  of  that  contention. 

I  admit  that  most  of  the  cases  do  support 
his  view  to  a  certain  extent.     Nevertheless, 
in    my   opinion,    the   general    result  to   be 
drawn  from  them  is  no  more  than  this — that 
a  declaratory  suit  will  not  lie  if  the  docu- 
ment which  the  suit  seeks  to  set  aside  does 
not  necessarily  affect  the  plaintiff's  enjoy- 
ment of  his  property,  or  does  not  raise  any 
substanlial  cloud  upon  his  title  which  he  is 
obliged  to  dispel  by  suit.     In   the  present 
case,   however,    it    is   clear   that    the   facts 
found  by  the    Lower   Appellate   Court   ne- 
cessarily  show   that    a   very   serious   cloud 
is   cast    upon    the    plaintiff's    title    by   the 
deed    which    he    no.v   seeks   to   set   aside. 
The  existence    of   a    mortgage-deed,    pur- 
porting   to   have    been    registered     by    the 
plaintiff   himself,    is   a   distinct  cloud   upon 
his  title  to  the  land  affected  by  that  deed, 
and,  without  any  special  evidence  to  prove 


the  damage,  it  cannot  be  doubted 
existence  of  such  a  documen:  necess 
minishes  the  value,  to  the  plainuff, 
property  which  is  apparently  covered 
mortgage-deed.     I  think,  therefore, 
this  particular  instance,   the  suit  n 
of  those  inofficious  needless  suiis  vlai 
not  lie,  but  that  it  is  a  suit  in  «iii( 
plaintiff  is  found  to  have  sustained, 
sustaining,  very  substantial   injury 
act  of  the  defendant  which  is  compliii 
I  think,  therefore,  that  the  suit  will  b 

It  is  very  difficult  in  these  questio: 
ing  under  Section  15,  Act  VIII.  of  il 
lay  down  any  general  rule  applicable 
cases.     It  appears  to  me  that  ejch 
be  judged  of  by  its  own   particular  cij 
stances  and  on  its  own  merits. 

The  decision  which  I  now  give,  h< 
does  not  conflict  in  any  degree  with 
eral  principles  of  most  of  the  cases 
have  been  quoted  by  Mr.  Mun  Mohun* 
And  certainly  ihev  do  not  conflict 
judgment — upon  which  he  relied  mi 
Mr.  Justice  Bayley  and  Mr.  Jubilce 
ported    in    14   Weekly   Reporter.  pag»j 
I  find  there  that   Mr.  Justice  Paul  dil 
expresses  his  opinion  that  such  a  suit, 
present  suit  is,  will  lie  if  the  deed 
sought  to  be  set  aside    manifestly 
questionably  does  throw  a  cloud  over 
of  the  plaintiff. 

Under  all  the  circumsiancesof  this 
think  the  suit  is  a  subsi.iniial  suit 
substantial  relief,  and  not  merely  a  A 
tory  suit,  because  the  effect  of  the  d< 
tion   will  be  to  relieve  the  property 
which  is  a  great  injury  to  it,  and  (i'lnij 
its  value. 

I  think,  therefore,  that  the  appeal 
to  be  dismissed,  anil   the  juJgmeot 
Lower  Appellate  Ccurt  ought  to  be 
with  costs. 

Mookerjee.  J,  —1  entirely  concrfj 
think  the  plaintiff  in  this  case  had  ^ 
cause  of  action,  and  that  it  was  nci 
for  him  to  bring  this  suit.  A  very 
cloud  was  cast  on  his  title,  and  he  had 
right  to  sue  to  dispel  that  cload,  i>t 
the  plaintiff  wanted  to  raise  a  Jarirt* 
money  on  this  property,  say  equal  to  f* 
market-value,  and  for  that  purpose  M 
plied  to  a  mahajun  or  any  other  man  ot 
ness.  It  is  most  probable  that  the  lender^ 
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iaqairtes  in  ihe  Registry  Oflice. 
t  inquiry,  it  would  be  found  that  a 
m  of  money  had  already  been  advanc- 
ihs  borrower  by  the  defendant  on  the 
of  this  property,  and  finding  that 
er  would  probably  decline  to  advance 
uni  asked  for.  Would  il  be  said  that 
jmifFeven  then  had  suffered  no  injury, 
the  defendant  has  not  taken  any 
on  the  bond.  The  defendant  had  pub- 
his  mortga;;e  by  causing  it  to  be  regis- 
It  is  a  notice  to  the  world  that  the 
of  ihe property  has  diminished  by  the 
advanced  by  him,  and  intending 
rs  and  lenders  will,  not  advance 
L$mns  of  money  in  respect  of  this  pro- 
'  as  thev  would  have  otherwise  done, 
plaintiff,  therefore,  had  good  reasons  to 
rinto  Court,  and  ask  for  a  declaration 
Ihe  deed  of  mortgage  purporting  to 
!bcen  registered  by  him  in  favor  of  the 

ant  be  declared  a  false  and  invalid  do- 

i.    The  mere  fact  of  the  defendant  not 

yet  taken  any  action  on  the  bond  is 

consequence;  for  as  long  as  the  deed 
ins  unchallenged,  the  value  of  plaintiff's 
ty  is  deteriorated,  and  there  is  a  heavy 
upon  the    plaintiff's    title   to   it.     It 
t  be  well  argued  that  the  plaintiff  must 
till  he  is  actually  injured,   namely,  till 
fas  occasion  'to  deal  with  this  property, 
lill  parties  actually  decline  to  advance 
10  him  on  the  ground  of  this  mort- 
Bm   why   should    the    plaintiff   wait 
^t  time  ?    He  sees  that  a  deed,  which  he 
not  executed,  had  been  registered  in  a 
IcofiBce  as  a  deed  executed  by  him.     It 
inly  a  cloud  on  his  title,  and  lends  to 
*ciate  the  value  of  his  property.     He  is, 
W!  opinion,  quite  right   in  bringing  this 
to  remove  that  cloud,  and  thereby  to 
the  property  to  its  full  value. 


The  20th  April  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

•  Judges. 

Appellate  Courts — Local  inquiry. 

Case  No.  2439  of  1870, 

Special  Appeal  from  a  dec ii ion  passed  by 
ike  Offici<Tling  Judicial  Commissioner  of 
Chola  Nag  pore  y  dated  the  2jrd  August 
iSyOf  affirming  a  decision  of  the  Moon- 
siff  of  Kishenpore,  dated  the  2gth  December 
i86g. 

Monkee  Dumber  Sahee  and  another 
(Plaintiffs),  Appellants, 

versus 

Monkee  Bhullundur  Sahee  and  another 
(Defendants),  Respondents. 

Baboo  Lukhee  Churn  Bose  for 
Appellants. 

Baboos   Chunder  Madhub  Ghose  and 
Taruck  Nath  Sein  for  Respondents. 

Appellate  Courts  ought  not  to  interfere  with  the 
result  of  a  local  inquiry,  except  upon  very  clearly  de- 
fined and  sufficient  grounds. 

Kemp,  J. — We  do  not  think  it  necessary 
to  call  upon  the  pleader  for  the  respondent 
in  this  case.  This*  is  a  boundary-dispute 
between  the  two  villages  of  Beetee  and 
Bora  Koocha.  Both  Courts  have  come  to  a 
finding  that  the  lands  in  dispute  do  not 
belong  to  the  village  of  the  plaintiff,  but 
belong  to  the  village  of  Bora  Koocha,  the 
property  of  the  defendant.  In  this  case, 
the  boundary  between  the  two  villages 
was  laid  down  by  Colonel  Davis  in  1861, 
and  there  are  two  prominent  land-marks 
alluded  to,  namely,  the  Pyna  Pahar  on  the 
east  and  Betyalolah  on  the  south.  The 
Moonsiff  appears  to  have  made  two  local 
inquiries — ihe  latter  inquiry  appears  lo 
have  been  a  more  careful  one  than  the  for- 
mer one — and  the  Moonsiff  appears  to  have 
satisfied  himself  of  the  position  of  the  dis- 
puted lands.  He  ascended  the  Pyna  Pahar, 
and  ascertained  that  the  lands  in  dispute 
appertained  to  the  mouzah  of  the  defendant, 
and  had  all  along  been  in  his  possession. 
This  decision  was  confirmed  by  the'  Judicial 
Commissioner,  who  also  laid  down  the  pro- 
per issue  for   trial,   and  foimd,  concurring 
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wiih  the  MoonsifT,  that  ihe  lands  in  dispute 
appertained  to  Mouzah  Bora  Koocha,  the 
property  of  ihe  defendant.  Ii  is  now  said 
that  the  Moonsiff  ought  to  have  decided 
the  case  with  reference  to  both  the  land- 
marks, namely,  Pyna  Pahar  and  Betya- 
tolah. 

We  think  theie  is  no  force  whatever  in 
Ihis  contention.  There  is  no  doubt  that 
the  .Moonsiff  has  found  that  these  lands 
lie  far  to  the  south  of  Pyna  Pahar,  which 
is  on  the  line  of  boundary  as  laid  down  by 
Colonel  Davis,  and  be  has  also  found  on 
the  evidence  that  the  defendant  \vas  in  pos- 
session. In  a  late  case  decided  by  the 
Privy  Council,  Ranee  Surut  Soonduree 
Dossee  versus  Prosunno  Coomar  Tagore,* 
their  Lordships  held  that  Appellate  Courts 
in  India  ought  not  to  interfere  with  the 
result  of  a  local  enquiry,  except  upon  very 
clearly  defined  and  sufficient  grounds.  Now, 
here  we  have  a  local  inquiry  in  which 
both  the  Courts  below  have  concurred.  In 
the  case  before  the  Privy  Council,  the  judg- 
ments were  conflicting — the  ZiJlah  Court 
taking  one  view  and  the  High  Court 
another  view  of  the  local  inquiry  ;  and  yet 
their  Lordships  held  that  the  Appellate 
Court  ought  not  to  have  interfered  with 
Ihe  results  of  the  loc.il  inquiry  except  on 
the  strongest  grounds.  Here  we  have  two 
Courts  concurring — and  this  is  a  special 
appeal. 

We  dismiss  the  special  appeal  with  costs. 


The  30th  April  i87r. 

The  Hon'ble  F.  It.  Keinp  and  f.  A.  (Jlov.r, 
yudgei. 

Enliuceinent  of  rent— Kubooleut— Res  judi- 
cMa—  MainteoADce— Jnritdiction. 

Case  No.  25(2  of  1870. 

SpKt'al  Appeal  /ram  a  decision  passed  hy 
the  Judge  of  Cultack.  dated  Ihe  aoth 
August  i8yo,  reversing  a  decision  of  the 
Moonsiff  of  that  District,  dated  the  ^isf 
March  i8yo. 


Rajih  Kristo  Chunder  Murdl^  C 
Appellant. 


i'oorosmium  Doss  and  others  (D 
Respondents. 

Baboo  Obhoy  Churn  Bore  tor  A 

^Ir.  R.    T.  Allan  and  Babo9    £^ 
shad  Banerjee  for  Respond! 


nit  for  >  k-uboulrui  at  an  e«M 
tit  any  term  belnt;  Hmd  £ 
cKtculed  is  inoperative  bcyj 

M  i:.  no  bar  u 
in  tht  (onne 
be  tried  by  a 

nder  Seclio«4 

Collector.          a 

15  W,  R,  P.  C,  p.: 


Glover,  J. — Thk  plaintiff  in  t 
for  a  declaration  of  his  right  to  I 
Innds    al   a    fixed    rent    of    Ro] 
understand  the  nature  of  his  ( 
l)C  necessary  to  go  somewhat  11 

Bikrani    Singh,    zemindar   sf 
S\issoo,  was  sued  by  his  nephew.  Jii 
Doss,   in    184O  for  his  share  olfl 
psiaie.     The  result  was  a  < 
which  Jugo  Mohun,   in  addittoo^ 
other  property,  got  the  lands  n 
as  a  inainlenancc-grani  a 
rent  ol  Rupees  20,  uilli  a  prart 
liiai.  aliould  the  estate  be  sold  for^ 
I  iovernment  revenue,  the  %t% 
be  protected  ;  under  ail  other  dn 
he  was  to  retain  the  piivilegeof  1 
land  at  a  rent  of  Rupees  30.     h  _ 
held  possession  on  these  terms  utt' 
and  after  him  his  heirs. 

Some  lime  after  Jugo  .Mohun 'a  d 
r^ini  Singh  sold  an  S-annas  shaK  o 
10    Poorosiiilum    Doss,    and 
inR    lease    of  the   other   8  an 
Krisio  Doss,  and  these  two  (who  j 
feiidanls  in  this  case)  ejected  Ju)_ 
heirs   from   the  l.ind   on  the  sMtj 
i860.  ''■ 

The  heirs  sued  to  rt^».». 
the  strength  of  the  agreement  Of'in, 
the  Civil  Court's  decree  passed    ta  I 
aiicc    therewith;   but.   whilst    the   CS« 
pending,  they  sold  their  right  of  inl  ll 
present  plaintiff,  whose  name  was  aiif"' 
the  record  as  plaintiff.     He  carried  ( 
liii^ntion,  and  on  the  8th  of  March  I 
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;ree  for  possession,   and   subseqnenth 
15  for  mesne*pro(its. 

this,  Horee  Kristo  and   Poorosutlura 
him  for  arrears  of   rent   dae   for  the 

1*7^-73-74  *"^  75  *t  ^^®  ^^^^  ^f  Rupees 
It  annnm,  this  being  the  rate  at  which 
ids  are  said  to  have  paid  revenue  to 
iment  under  a  new  settlement.  The 
)r  thought  that,  under  the  circum- 
the  suit  was  only  cognizable  by  the 
Court,  and  dismissed  it  on  the  16th 
1868, 

Kristo  and  Poorosuttum  then  sued 
! present  plaintiff  for  a  kubooleut  at  the 
iced  ropt  of  Rupees  92,  and  on  the  ist 
tember  1868  got  an  ex-parte  decree. 
Kristo  Chunder  (the  plaintiff  before 
ied  to  get  this  decree  set  aside,  first,  by 
Ing  for  a  re-heartng,  and  afterwards  b}' 
liar  appeal.  He  failed,  however,  and 
[obliged  to  give  the  kubooleut. 

getting  it,  the  landlords  sued  for  the 
^pt  1276  at  the  enhanced  rate  of  Rupees 
got  a  decree  ;  and  the  plaintiff  now 
this  suit  to  get  rid  of   the  effect  of 
avenue  Court's  decision  of  September 
and  to  declare  his  right  to  retain  his 
at  a  fixed  rent  of  Rupees  20. 


been  shown  nothing  to  lead  to  the  conclu- 
sion that  anything  more  than  a  general 
decree  for  a  kubooleut  at  Rupees  92  was 
either  prayed  for  or  determined.  It  may, 
therefore,  be  fairly  assumed  that  the  kuboo- 
leut executed  was  one  without  a  term,  and 
therefore  operative  as  a  kubooleut  for  the 
current  year  only  ;  and  as  that  year  has 
long  since  expired,  the  kubooleut  is  now 
inoperative.  The  question  was  discussed  in 
the  case  of  Muddoo  Ram  Dey  versus  Bydnath 
Doss,  9  Weekly  Reporter,  page  592, 
and  the  ruling  was  that  such  a  kubooleut 
was  inoperative  after  the  year  was  out,  and 
did  not  prevent  further  steps  being  taken. 

In  the  present  case,  therefore,  there  is 
no  existing  decision  of  a  Court  of  competent 
jurisdiction  that  the  plaintiff  is  to  pay  to 
the  defendant  a  yearly  rent  of  Rupees  92. 
The  decree  of  1868  only  makes  him  liable 
to  give  a  kubooleut  and  to  pay  that  rent  for 
a  particular  year.  The  assumption  has  not 
been  controverted  ;  and  if  the  kubooleut  had 
been  given  for  a  term  of  years,  it  would 
have  been  easy  for  the  defendants  to  prove 
the  fact  by  the  production  of  the  kubooleut. 

This  being  so,  there  is  nothing  in  Section 
2,  Act  Vlli.  of  1859  to  prevent  the  hearing 
of  this  suit  on  its  merits,  and  I  would  direct 
the  Judge  to  hear  it  accordingly. 


Moonsiff  held  that  the  plaintiff  had  '• 
to  bring  the  action  ;  and  that,  as  the  \ 

\x  Ameen's  decision  of  1840  gave  him  ; 

ipnted  lands  at  a  fixed  rent  of  Rupees 
defendants   had    no   right   to   take 

ffom  him. 


the 


Jadge,  mi  appeal,  without  going 
merits  of  the  case,  threw  out  the 
as  barred  by  Section  2,  Act  VIII.  of 
holding  that  the  suit  was  brought  on 
of  action  that  had  already  been 
and  determined  by  a  Court  of  compe- 
jorisdiction.  I  do  not  think  it  neces- 
to  go  into  the  various  points  of  objec- 
:takcn  in  the  grounds  of  special  appeal 
competency  of  the  Collector's  Court, 
the  effect  of  an  **  tx-parte  "  decree  ;  it 
iQ  roe  sufficient  to  say  that,  in  my 
itOp,  Section  2  does  not  bar  a  hearing  of 
^  on  lis  merit*?,  because  in  the  former 
the  Revenue  Court  the  question  now 
(uc  WAS  not  dgier mined. 


im 


le  decree  of  the  ist  of  September  1868 
itimply  for  a  kubooleut.    No  term  was 
»tly  fixed  by  the  Court,  and  we  have 


Kemp,  J. — I  concur  in  remanding  this 
suit  to  be  tried  on  the  merits.  It  appears 
to  me  clear  that  S^ection  2.  Act  VIII.  of 
1859,  ^^^  "0'  »PPb'-  ^'he  former  suit  was 
for  the  delivery  of  a  kubooleut.  No  term  was 
fixed,  and  as  shown  by  my  learned  colleague, 
it  may  well  be  that  the  kubooleut  was  for 
the  year  of  demand  only.  Ihit  apart  from 
this  consideration,  1  am  of  opinion  that  the 
cause  of  action  in  the  present  suit  has  not 
been  "  heard  and  determined  by  a  Court  of 
competent  jurisdiction  in  any  former  suit 
between  the  same  parties  or  between  parlies 
under  whom  they  claim/' 

The  present  suit  is  for  a  declaration  of 
the  plaintiff's  right  to  hold'  the  lands  in 
dispute  in  lieu  of  maintenance  on  payment 
of  a  quit-rent  of  2c  rupees  to  the  zemindar. 
Such  a  suit  could  not  be  tried  by  a  Collector, 
and  it  is  obvious  that  a  suit  for  delivery  of 
a  kubooleut  and  a  suit  of  the  present  nature 
do  not  and  cannot  arise  out  of  the  same 
cause  of  action.  The  evidence  which  would 
support  the  action  for  u  kubooleut  would 
not  support  an  action  for  the  establishment 
of  the  plaintiff's  title  to  hold  these  lands  in 
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lieu  of  maintenance  on  payment  of  a  quit- 
rent.  Moreover,  the  particular  poini  de- 
termined in  the  former  action  is  not  the 
point  which  will  have  to  be  determined  in 
the  present  action,  nor  was  it  put  in  issue. 


The  20th  April  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Appeal  —Jurisdiction—  Section  35,  Act  XXIII. 

of  1861. 

Cases  Nos.  2580  to  2583  of  1870  under  Act 

X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Cuttack,  dated  the  8th  Sep- 
tember i8yo,  reversing  a  decision  of  the 
Deputy  Collector  of  that  >Di strict,  dated 
the  16th  June  i8*jo. 

Maharanee  Adheeraitee  Narain  Coomaree, 
Rajranee  of  Burdwan  (Intervcnor).  Ap- 
pellants 

versus 

Purkhit  Raoolra  (Plaintiff)  and  others 
(Defendants).  (Respondents. 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Baboos  Nil  Madhub  Sein  and  Mohendro 
Lall  Mitter  for  Respondents. 

Four  suits  for  arrears  of  rent,  where  the  sum  claimed 
in  each  was  less  than  100  rupees,  and  no  question  of 
title  was  involved,  having  been  decided  by  the  Deputy 
Collector,  an  appeal  was  preferred  to  the  Judge.  It 
having  been  found  in  special  appeal  that  the  Judge  had 
no  jurisdiction,  and  that  the  time  for  appeal  had  lapsed, 
the  High  Court  allowed  the  appellant  .^o  days  to  appeal, 
if  so  advised,  to  the  Collector. 

Glover,  /.—These  were  suits  for  arrears 
of  rent  of  the  year  1266.  There  is  no  oc- 
casion for  us  to  go  into  particulars,  inas- 
much as  all  four  cases  are  for  sums  under 
100  rupees,  and  the  decisions  in  each  being 
under  Section  77  of  Act  X.  of  1859  as  to 
who  had  been  in  bond- fide  receipt  and  en- 
joyment of  the  rent  previous  to  the  date  of 
the  institution  of  the  suit,  the  appeal  lay, 
not  to  the  Judge,  but  to  the  Collector. 


It  has  been  contended  that   tVic 
Collector's  decision  is  capable  of  beii  ^ 
sirued  as  a  quasi  decision  on  title  :  bw 
reading  the  judgment,  we  are  clear  tf 
only  decision  the  Depuiy  Collector 
was  on  the  question  as   to   whether 
the  plaintiff  or  the  intervener,  previoi 
institution  of  the  suit,  had  been   in 
and  enjoyment  of  the  rents.     The 
the  Judge  passed  in  appeal  must,  tl 
be  set  aside  as  being  made    without 
diction. 

The   question   then  arises  as  to  wj 
this  Court  should  exercise  the  power 
sesses  under  Section  35,  Act  XXI I L  oC 
and  make  an  order  sending  th»  case 
only  Court  which  could    hear  it  on 
It   has  been  argued  by  the  pleader 
special  respondent  that  the    wording- 
judgment   of   the  Lower  Court    was, 
the  least,  ambiguous  and    sufficient 
them  into  the  error  that  a  decision  has 
come  to  on  a  question  of  title,  and  to  ii 
them  to  prefer  their  appeal  to  the  Jadj 
that  supposition.     He  asks  the  Court. 
fore,  to  send  ihe  case  of  its  own  m< 
trial  on  appeal  to  the  Collector,  inasmi 
the  special  appellant  could  not  now 
himself,  being  barred  by  lapse  of  time. 
attention   with   reference   to  this   poii 
been  called  to  two  decisions  of  this 
one  in  the  case  of  Kristo  Indur  Roy 
dhry  versus  Roopinee  Bibee  and 
Volume  VI  ,  Weekly  Reporter,   page 
which  case  the  learned  Judges,  findii 
the  appeal  had  been  preferred  bond 
der  a  mistake  to  the  wrong  Court, 
the  case  to  be  transferred  to  the  right 
that  is  to  say,  to  the  Court  of  the 
for  disposal.      In  the  other  case,  J. 
and  Co.  versus  Golam  Khezur,  in  Vi 
IX.,  Weekly  Reporter,  page  520,  the 
Judges   did   not  go  quite  so  far,  but  .] 
gave  the  parties   20  days  from  the 
the  High  Court's  judgment  to  prefer 
peal  in  the  Court  having  jurisdiction. 

We  think  that,  under  the  circumi 
this  case,  the  plaintiffs  are  entitled  to 
consideration ;  and  following  the  pi 
of  the  last  of  the  two  cases  above-mei 
we  allow  the   plaintiffs   30  days   from 
date  of  this  judgment  to  prefer  an  %\ 
if  they  are  advised  so  to  do,  in  the 
of  the  Collector. 


With   reference  to   costs,   we 
each  party  should  pay  his  own. 
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The  2ist  April  1871. 

Present: 

Hon'ble  J.    P.    Norman,    Officiating 
Jusiice,  and  the  Hon'ble  G.  Loch, 

iward— Chapter  VI.,  Act  VIII.  of 
Z859— Evidence. 

Case  No.  2059  ^^  1870. 

Appeal  from  a  decision  passed  by 
Additional  Judge  of  Nuddea,  dated 
25M  August  iS^o,  affirming  a  deci- 
of  the  Subordinate  Judge  of  that 
'ut,  dated  the  i8th  February  iSjo, 

rjoy  Chunder  Banerjee  (one  of  the 
Defendants),  Appellant, 

versus 

ib  Chunder  Banerjee  (Plaintiff), 
Respondent, 

n  Hem  Chunder  Banerjee  and  Grish 
^^hunder  Mookerjee  for  Appellant. 

Motee  Lall  Mookerjee  and  Mohen- 
Xira  Lall  Shome  for  Respondent. 

itioD-award  not  being  one  which  has  been 

a  reference  by  alt  the  parties  to  the  suit  is 

I  of  beio^  converted  into  a  final  decree  under 

5ns  of  Chapter  VI.,  Aa  VIII.  of  1859,  though 

loe  against  any  party  who  agreed  to  the 


,  C,  J. — It  appears  to  us  quite 
iflttt  the  decisions  of  both  the  Lower 
bave  proceeded  upon  a  mistake. 

plaintiff  brought  a  suit  to  establish 
'tt  to  a  one-third  share  of  certain 
I,  and  personal  property,  as  having 
led  to  the  plaintiff  and  the  defendants, 
Chunder  and  Shoshee  Bhoosun,  from 
ihcr. 

defendant  Beejoy  Chunder  in    his 

•«es  that  he  and  the  plaintiff  were 

:^t  of   five   brothers ;   that    Shoshee 

Banerjee,  the   son  of  a   deceased 

t  and  the  widows  of  two  others  of 

Vol  XV. 


their  deceased  brothers  were  alive ;  that  the 
plaintiff,  therefore,  was  not  entitled  to  a  one-* 
third,  but  only  to  a  one-fifth  share  of  the 
property.  The  widows  Nistarini  and  Kashee 
Monee  were  made  parties  to  the  suit.  The 
case  was  tried,  and  on  appeal  remanded  to 
the  Subordinate  Judge.  After  the  remand, 
one  of  the  defendants,  m.,  Beejoy  Gobind, 
applied  to  have  the  case  referred  to  arbitra- 
tion. To  .that  the  plaintiff  Bhyrub  Chunder 
Banerjee  agreed.  But  neither  the  defendant 
Shoshee  Bhoosun  nor  the  widows,  who  had 
been  added  as  defendants,  Nistarinee  and 
Kashee  Monee,  were  parties  to  the  agreement 
of  reference. 

The  arbitration  proceeded.  The  arbitra- 
tor found  that  the  plaintiff  and  defendant 
were  members  of  a  family  of  five  brothers^ 
two  of  whom  had  died  leaving  widows. 

He  found  that  the  marriage  of  the  two 
deceased  brothers  took  place  long  ago,  and 
that,  shortly  after  their  marriage,  the  brothers 
died  leaving  widows  as  alleged.  He  found 
that  for  a  long  time  past  neither  of  the 
widows  had  come  to  the  house  of  their 
husbands,  and  that  it  was  not  probable  that 
they  would  do  so.  He  said  it  was  doubtful 
whether  one  of  the  widows  was  alive.  He 
went  on  to  say  that  it  did  not  appear  that 
the  widows  of  the  uncles  of  the  plaintiff 
inherited  any  portion  of  their  property;  that 
persons,  such  as  the  parties  to  this  suit,  who 
are  '*  proud  of  their  «kulinism,''  marry  se- 
veral wives ;  that  of  these  wives^  those  who 
live  in  the  house  of  their  husbands  and 
perform  religious,  social,  and  domestic  duties 
in  the  husband's  house  alone  get  the  proper- 
ty of  their  husbands,  and  perform  their 
funeral  ceremonies ;  that  otherwise  the  cus- 
tom is,  although  this  is  not  in  accordance 
with  the  rule  of  the  Dyabhaga,  that  the 
widows  of  Kulins,  though  chaste,  do  not 
enjoy  the  ordinary  rights  of  widows.  The 
arbitrator  said,  if  either  of  the  widows 
should  afterwards  appear  and  claim  it,  she 
would  be  entitled  to  maintenance  from  the 
family-property;  or  if  entitled  to  her  hus- 
band*s  property  according  to  the  present 
law,  she  will  get  his  share ;  and  this  (the 
arbitrator's  decision)  would  be  no  bar  to 
her  rights. 

After  the  making  of  this  award,  Kashee 
Monee  appeared,  at  any  rate  a  mookhtar- 
namah  was  put  in  and  a  vakeel  appeared 
on  her  behalf,  and  witnesses  were  examined 
in  support  of  her  title. 
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The  Subordinate  Judge,  supposing  that 
he  is  giving  effect  to  the  award  of,  the  arbi- 
trator, made  a  decree  in  favor  of  the  plaint- 
iff, declaring  him  entitled  to  one-third  of 
the  property  as  claimed  by  him  in  his 
plaint. 

Mr.  Pepper,  the  Judge,  affirms  the  deci- 
sion of  the  Subordinate  Judge,  also  suppos- 
ing that  he  is  giving  effect  to  the  a\Vard 
of  the  arbitrator. 

From  that  decision  there  is  this  appeal. 

Upon  an  examination  of  the  award,  and 
looking  at  all  the  facts  of  the  case  as  I 
have  stated  them,  we  are  disposed  to  think, 
in  the  first  place,  that  the  award,  not  being 
an  award  upon  a  reference  by  all  the  parties 
to  the  suit,  is  .not  such  an  award  as  is  ca- 
pable of  being  converted  into  a  final  decree 
in  the  suit  under  the  provisions  of  the  6th 
Chapter  of  Act  Vlll.  of  1859.  The  award, 
however,  is  clearly  evidence  as  against  the 
plaintiff.  Looking  at  the  findings  of  the 
arbitrators  and  the  evidetice  in  the  case,  it 
is  perfectly  clear  that  the  plaintiff  has  only 
established  his  title  to  one-fifth  of  the  |)ro- 
perty  in  suit ;  because  it  was  for  the  plaint- 
iff to  establish  his  title;  and  if  he  left  it 
doubtful  on  the  evidence  whether  the  widow 
Nistarini  was  dead  or  not,  he  did  not 
prove  a  fact  which  it  was  essential  that  he 
should  establish  in  order  to  show  that  he 
was  entitled  to  anything  more  than  orte-fifth 
of  the  property  In  suit 

We  do  not  undeTstand  the  award  as 
establishing*  the  plaintiff's  right  to  more 
than  one-fifth  of  the  property,  because  the 
arbitrator,  after  stating  the  practice  of 
Kulins,  distinctly  avoids  giving  any  decision 
which  shall  affect  the  rights  of  the  widows 
as  they  exist  according  to  Hindoo  Law  ;  and 
in  our  opinion,  no  decree  would  be  a  decree 
in  accordance  with  that  award  which  award- 
ed to  the  plaintiff  more  than  a  one-third 
share  of  the  property  sued  for. 

The  result  is  that  the  decree  of  the 
Lower  Court  must  be  reversed,  and  it  is  de- 
clared that  the  plaintiff  has,  therefore,  failed  to 
establish  the  claim  which  he  sets  up,  which 
was  a  claim  to  one-third,  of  the  property 
as  the  arbitrators  have  found  that  the  defend- 
ant never  dispossessed  the  plaintiff  of  the 
one-fifth  share  to  which  he  is  really  entitled. 
It  i$  clear  that  he  is  not  entitled  to  any 
decree  in  his  favor.  The  result  is  that,  in 
reversing  the  decree  of  the  Lowef  Courts, 
We  dismiss  the  plaintiff's  claim  with  costs 
in  all  the  Courts. 


Th6  2i8t  April  1871. 
Present : 


Ofi 


The    Hon'ble    J.   P.    Norman, 
Chief  Justice,  and  the  Hon'blc  O. 

Judge. 

Ejectment— Mesne-profits — ^Li 
Case  No.  2062  of  1870. 

Special  Appeal  from  a  decision 
the  Additional  Judge   of  Nm 
the  14th  July  tSyOy  affirming  a 
of  the  Moonsiff  of  KooshteaA,  d 
28th  August  1870, 

Huruck  tall  Shaha  and  otherap(Oef< 

Appellants, 

versus 

Sreenibash  Kurmokar  (PiaintifiF)^] 
Respondents 

Mr,  PloTVdeft  and  Baboo  Jddub 
Seal  for  Appellants. 

Baboos  Sreenath  Doss  and  Bhugi 
Chiirn  Ohose  for  Re^pOUdttiL 

A  superior  holder  who  dispossesses  a  rytA 
not  merely  for  the  profit  which  he  mak^  bj 
out  the  latid,  hot  to  make  good  the  losi  Midl< 
sustain^  by  being  dispossessed. 

Norman,  C.  J.— Wk  think  that 
ciai  appeal  must  be  dismissed.    The 
shows  that  the  dur-putneedaf,  j<uj   . 
the   persons  who  are  now  found   to 
t)Ossessioh  of  land    as  cultivators,  ' 
sessed  the  holder,  who  was  a  rj-ot  ' 
right  of  occupancy. 

The   Lower  Courts  have  made 
putneedar  and  the  persons  now  in 
jointly  liable  for  mesne-profits. 

Mr.  Plowden,  for  the  dur-pn 
pellant,  contends  that  he  ought 
made  liable  for  such  profits  as  he 
made ;  and  he  shows   thai  ihc 
which  the  dur-putneedar  got  by 
ing  the  former  ryots  was  by  enha 
rent  from  24  rupees  to  27  rupees  li 
and  that  his  client  is,  therefore,  onl, 
ioT  half  the  difference,  namely,  for  t 
14  annas  a  year. 

We    think   that    ft    superior   bold' 
dispossesses  a  ryot  is  not  liable  nW 
the  profit  which  h^  makes  by  letting 
land  at  a  slightly  increased  rent,  "^ 
make  good  to  the  ryot  the   loas 
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ilins  bj  having  been  dispossessed.     Upon 
i  principle  the  judgment  of  the  Lower 
is  based,  and  we  think  it   correct, 
therefore,    dismiss    the    appeal    with 


The  2ist  April  1871. 


Present  : 


I'ble  A.  G.  Macpherson  and  Onoo- 
»1  Cbunder  Mookerjee,  fudges. 


eWdence—Appellate  Coort-^S 
Appe«L 


Case  No.  2273  of  1870. 

Appeal  from  a  decision  passed  by 
Judge  of   Shahabad,   dated  the    ist 

i8yo,  affirming  a  decision  of  the 
}nsiff  of  Buxar,  dated  the  jtst  March 


ilpo  Singh  (one  of  the  Defendants), 
Appellant, 

versus 

(oor  Singh  and  another  (Plaintiffs), 
Respondents. 

Tarucknath  Dutt  for  Appellant. 

Baboo  Anund  Gopal  Palit  for 
Respondents. 

.^ul  appeal  will  not  lie  from  the  order  of  an  Ap- 
jCourt,  refusinj^y  in  the  exercise  of  its  discretion, 
■^  uditional  evidence. 

hmon,  y. — The  first  ground  taken 
*  appeal  is  that  the  Lower  Appel- 
acted  wrongly  in  not  taking  the 
ie%  ^  evidence  which  was  tendered  in 
[Cowt  by  the  defendant. 

I 

[.kas  been  more  than  once  expressly 
W  by  this  Court  that,  although  the 
tf  Appellate  Court  has  the  power  to 
C  additional  evidence  to  be  taken  under 
y^  circumstances  when  the  case  is  be- 
lt on  appeal,  a  special  appeal  will  not 
"we event  of  that  Court,  in  the  exercise 
discretion,  refusing  to  allow  such  evi- 
to  be  taken— x^^  the  case  of  Golam 
>ffl,  to  be  found  in  7  Weekly  Re- 
^e  489. 


This  is  really  the  only  point  raised,  the 
other  points  suggested  having  .been  disposed 
of  by  the  finding  of  the  Judge  that  there 
is  no  proof  whatever  that  the  appellant  ever 
satisfied  himself  as  to  the  legal  necessity  for 
the  loan. 

The  appeal  is  dismissed  with  costs. 

Mookerj'ee,  f. — I  concur.  I  think  the 
appellant  has  no  right  to  say  that  the  Lower 
Appellate  Court  was  bound  to  receive  new 
documentary  evidence,  which  has  not  been 
tendered  in  the  Court  below  and  wrongly 
refused  by  it.  Section  355  of  the  Code  of 
Civil  Procedure  lays  down  that  ''  it  shall  not 
"be  competent  to  the  parties  in  an  appeal 
"  to  produce  additional  evidence  in  the  Ap- 
"  pellate  Court  whether  of  exhibits  or  wit- 
**  nesses ;  but  if  it  appear  that  the  Lower 
*'  Court  refused  to  admit  competent  evidence, 
*'or  if  the  Appellate  Court  require  any 
*'  exhibits  to  be  produced  or  witnesses  exa<- 
**  mined  to  enable  it  to  pronounce  a  satisfac- 
*'  tory  judgment  or  for  any  other  substantial 
'*  cause,  the  Appellate  Court  may  allow 
"  additional  exhibits  to  be  received  and  any 
"necessary  witnesses  to  be  examined,  &c., 
''  provided  that,  when  additional  evidence 
"  is  admitted  by  an  Appellate  Court,  the 
"  reasons  for  the  admissions  shall  be  re- 
"  corded  on  the  proceedings  of  such  Court." 

The  exhibits  that  were  tendcFed  in  this 
case  to  the  Appellate  Court  were  never 
tendered  to  the  Coutt  below,  and  no  reason 
is  shown  why  they  should  be  admitted  in 
the  Appellate  Court.  The  law  gives  a  dis- 
cretion to  the  Appellate  Court  to  admit  pew 
evidence  or  not,  and  we  in  special  appeal 
should  not  lightly  interfere  with  or  disturb  the 
order  of  that  Court.  In  the  case  of  Gunga 
Gobind  Mundul  versus  The  Collector  of  24- 
Pergunnahs,*  their  Lordships  of  the  Judi- 
cial Committee  have  held  that  "the  provi- 
**  sion  in  the  Code  of  Procedure  which  re- 
"  quires  the  Judges  who  admit  fresh  evi- 
"  dence  on  an  appeal  to  record  their  rea- 
"  sons,  though  not  a  condition  precedent  to 
"  the  reception  of  the  evidence,  is  yet  one 
**  that  ought  at  all  times  to  be  strictly  com- 
"  plied  with.  It  is  a  salutary  provision 
"  which  operates  as  a  check  against  a  too 
"  easy  reception  of  evidence  at  a  late  stage 
"  of  litigation."  It  thus  appears  that  th« 
Appellate  Court,  when  it  admits  new  evi- 
dence, is  bound  to  record  his  reasons  for  the 
admission.     If  the  Lower  Appellate   Court 
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did  not  see  any  good  reason  for  the  admis- 
sion of  evidence  at  such  a  late  stage  of  the 
litigation,  it  was  not  bound  to  receive  the 
exhibits  tendered.  In  special  appeal,  how- 
ever, we  do  not  think  we  can  interfere  with 
the  exercise  of  the  discretion  with  which  the 
law  vests  the  Court  of  appeal. — See  Weekly 
Reporter,  Volume  VI.,  page  196. 


The  2ist  April  1871. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  Onoo- 
kool  Chunder  Mookerjee,  Judges, 

Nij-jote  lands— Zemindar— Rifi^htaof  occupancy. 

Case  No.  2300  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge,  of  Sarun,  dated  the  26th 
August  iSyo,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District^  dated 
the  joth  April  iSjo. 

Mr.  A.  Reed  (Defendant),  Appellant, 

versus 

Sreekish^n  Singh  and  others  (Plaintiffs), 

Respondents, 

Mr,  R,  T,  Allan  and  ^aboQ  Romesh  Chun- 
der  Mitter  for  Appellant. 

Baboo  Rughoobuns  Sahoy  for  Respondents. 

A  zemiadar  occupying  his  own  lands  as  nij-jote  can- 
not, when  the  zemindaree  passes  into  other  hands,  lay 
claim  to  them  on  the  ground  that  he  is  a  ryot  with 
rights  of  occupancy. 

Macpherson,  J, — It  appears  to  us  that 
this  special  appeal  ought  to  be  dismissed. 

The  plaintiff  sues  to  obtain  possession  of 
26  beegahs  and  17  dhoors  of  certain  lands, 
which  he  says  fell  to  his  share  under  a 
butwarah  made  under  Regulation  XIX.  of 
1 8 14.  He  states  that  a  i  anna  and  9  pies 
share  of  what  constituted  the  joint  estate 
was  assigned  to  the  defendant  on  the  but- 
warah. He  further  states  that  the  land  in 
suit  has  been  for  some  time  cultivated  by 
the  defendant  as  a  proprietor,  and  that  it 
having  now  fallen  to  the  plaintiff's  share 
under  the  butwarah,  the  plaintiff  is  entitled 
to  recover  possession. 


The  defendant  has  pleaded  that  bs 
vated  the  land  as  a  ryot  for  many  yeai%| 
therefore  that  the  plaintiff  could  not: 
him. 

The  Lower  Appellate  Court  »>•$ 
was  for  the  defendant  to  show  that  he  1 
vated  the  land  as  a  ryot,  but  that 
entirely  failed  to  do  so  ;  while,  on  tk 
hand,  the  plaintiff  has  clearly  shown 
defendant  held  the  land  as  a  proprk 
fact,   as   I   understand  it,  the  judge 
that  the  defendant,  in  virtue  of  the 
which  he  held  in  the  estate  before  tl 
warah,   occupied  these  particular 
zeraat  or  nij-jote  lands.     If  he  did 
cupy  them,  no  doubt,  he   canj^ot  hai 
good  defence  now  as  against  the 
who  chooses  to  insist  upon  his  right 
cover.    The  defendant  having  plttuied 
he  held  the  land  as  a  ryot,  and  not  as 
in  virtue  of  his  possession  as  a  pi 
it  lay  (as  the  Lower  Appellate  Cooitj 
said)  upon  him  entirely  to  prove  his 
as  a  ryot.    The  Judge   finds  that  he) 
failed  to  prove  that,  and  I  do  not  ihiokf 
we  can  interfere  with  his  finding  or 
his  decree. 

The  appeal  is  dismissed  with  costs. 

Mookerjee f  J, — I  concur.  The  J^ 
stantially  finds  on  the  evidence  diAj 
defendant  was  not  a  ryot  on  the  36 
claimed  by  him,  but  that  he  held  dnij 
as  his  nij'jote  or  seer  lands,  be  haviiyl 
also  a  co-partner  with  the  plaintiff  lil 
zemindaree.  That  being  so,  it  is  detrj 
the  defendant  cannot  hold  the  land 
the  will  of  the  plaintiff,  who  is  the 
owner  of  the  property.  A  joint  pi 
who  gets  a  definite  share  of  a 
by  butwarah  gets  the  same  as  his 
zemindaree,  and  is  entitled  to  the 
complete  enjoyment  of  his  rights  as  a 
dar  therein.  If  the  defendant  couU 
satisfied  the  Lower  Appellate  Court 
was  an  old  ryot  of  this  land  with  n| 
occupancy,  and  had  paid  rent  for  it 
zemindar,  he  might  have  been  enlit 
retain  the  possession  of  it  as  a  ryot 
ing  rent  to  the  plaintiff  to  whose  8ham| 
land  has  now  exclusively  fallen.  Bo^ 
Courts  below  were  not  so  satisfied, 
being  the  case,  it  is  impossible  to 
how  the  defendant  can  retain 
this  land,  and  also  hold  excln^ 
sion  of  the  share  that  has  been 
to  him  as  an  i  anna  9  gundahs 
of    the    zemindaree   by    the  bntwiri 
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[ar,  I  apprehend,  cannot  lay  claim  to 
nij-J9U  lands,  on  the  ground  that 
\%  lyot  with  rights  of  occupancy,  when 
smindaree  has  passed  into  the  hands 
ther.     Section    6,   Act  X.   of  1859, 
ly  lays  down   that  no  ryot  can  ac- 
right  of  occupancy  in  khamar,  nij- 
seer  land.     Much  less  can  the  zemin- 
such  a  claim  who  cultivates  his  own 
as  a  zemindar.      Whether  this 
I  land  was  nij^jote  land  of  the  defend- 
of  any  other    co-parcener    of    the 
It,  he  could  have  acquired  no  rights 
mcy  in  regard  to  it.     The  defend- 
entirely  failed  to  prove  that  he  was 
or  that  he  ever  paid  any  rent  for  the 
dispK^e.     He  has,  therefore,  no  right 
te  the  claim  of  the  plaintiff. 


Where  the  Lower  Appellate  Court  admitted  an  appli- 
cation under  Section  1  uj  for  retrial  of  a  case  which  had 
been  decided  ex  f  arte  by  the  Moonsiff,  it  was  held  to 


have  done  right  in  sending  for  the  record  in  order  that 
the  case  as  a  suit  should  be  heard  and  tried  by  the 
Appellate  Court;  the  object  of  the  law  being  that  a. 


The  21st  April  1871. 
Present  : 


Uonble H.  V.  Bayley  and G.  C.  Paul, 
yudges, 

decisions— Review— Sections  119  and 
lAct  VIIL,  1859— Procedure— Jurisdiction 
-profits. 

ses  Nos.  241 1  and  2412  of  1870. 

Appeal  from  a  decision  passed  by 
Oficiating  Judge  of  Purneahy  dated 
ij/h  August  i8*jo,  affirming   a    deci- 

of  the  Subordinate  Judge  of  that 
kict,  dated  the  nth  May  1870, 

)b  Lall  Sahoo  and  others  (Plaintiffs), 
Appellants^ 


suit  should  assume  a  complete  form  and  go  to  a  full  trial, 
and  not  be  divided  between  different  Courts . 

Bayley y  J. — The  first  of  these  special 
appeals.  No.  241 1,  contains  the  main  points 
for  determination  in  this  case,  and  they 
are — 

Firstly. — That  under  Section  27,  Act  X. 
of   1859,  ^^^  registered  tenant,  Rujub  Ali, 
could  not,  without  the  consent  of  the  special 
appellant  as  the  putneedar,  transfer  his  right 
to  the  tenure  to  Morad  Ali,  and  consequently 
the   defendants   deriving   from    Rujub    All 
were  not  entitled  to  claim  the    same    as 
against  the    special    appellant.     The    fact, 
however,   is    that    neither    the    register   of 
transfer  nor  any  other  evidence  is  put  in  to 
show  that  the  name  Morad  Ali  was  trans- 
ferred in  the  place  of  Rujub  Ali.     Further, 
it  has  been  found  as  a  fact  by  the  Lower 
Appellate   Court   that  Morad  Ali  is  a  ficti* 
tious  person  altogether;   and  lastly,   Kadir 
Buksh  comes  in  in  this  case  upon  a  sale-certi- 
ficate in   execution   conveying  to   him  the 
rights  and  interests  of  Rujub  Ali.     It  was, 
therefore,  for  the  special  appellant  to  prove 
that,  Morad  Ali  was  the  only  person  he  was 
to  recognize  as  tenant.     As  before  observed, 
the  recognition  on  the  facts  found  by  the 
Lower  Appellate  Court  would  be  that  of  a 
non-existent  holder.  » 


versus 


m 


Kadir  Buksh  and  others  (Defend- 
ants), Respondents, 


^rs,  R,  T.  Allan  and  7.  S.  Rochfort 
for  Appellants. 

^  C  Gregory  and  Baboo  Boodh  Sein 
Singh  for  Respondents. 

itisc  in  a  petition  of  the  words  '*  ^tPf  ^^V^^  \' 
s>Dd  trial,  but  technically  **  review"),  and  their 
by  the  Moonsiff,  do  not  make  the  petition  an 
<«  for  review  under  Section  376,  Code  of  Civil 
kre,  where  it  is  clearly  and  distinctly  one  under 
ity  for  a  re-trial  in  the  presence  uf  the  peti* 


The  second  point  is,  that  the  Lower  Ap- 
pellate Court  was  wrong  in  admitting  a  re* 
view  of  the   Moonsiff's  order  rejecting  the 
application  of  Kadir  Buksh,  dated  the  14th 
January    1870.     Now,    if    the    facts    were 
really  so,   there    might     have    been    some 
ground  for  the  contention  ;  but  it  appears 
that,  ahhough  the  words  "  ctP?  Nd«rp99  **  (i*.  tf., 
second   trial,    but    technically    review)    are 
used   in   the  petition   and  adopted  by  the 
Moonsiff  in  his  order,  there  is  nothing  to 
make   it   an   application  for    review   under 
Section  376  of  the   Civil  Procedure  Code. 
The  petition  was  clearly  and  distinctly  one 
under  Section  119  for  re^-trial  of  the  case  in 
the  presence  of  the  petitioner,  the  former 
judgment  having  been  passed  ex  parte  in  his 
absence.     Section    119    in    distinct    terms 
provides  that  in  such  a  case,  the  petitioner 
showing  good  and  sufficient  cause  for  his 
non-attendance,  the  Court  may  admit  the 
case  to  a  re-hearing  in  the  presence  of  both 
the  parties. 
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The  third  ground  is  that  the  Subordinate 
Judge  had  tio  jurisdiction  to  transfer  to  his 
own  file  the  case,  as  it  was  a  miscellaneous 
one,  and  should  have  been  kept  by  the 
Judge  on  his  own  hie ;  but  it  is  clear  in  this 
case  that,  immediately  after  the  filing  of  the 
petition  under  Section  119,  the  whole  re- 
cords were  ordered  to  be  sent  lo  the  Subor- 
dinate Judge  in  order  that  the  case  as  a 
suit  might  be  heard  and  tried  together  with 
the  analogous  .  suit  already  pending  before 
him.  Accordingly,  the  records  of  the  tut/, 
as  a  suil  and  not  as  a  miscellaneous  ease, 
were  sent  up  to  the  Subordinate  Judge  and 
tried  by  him,  the  petitioner  satisfying  him 
under  Section  119  as  to  the  causes  of  his 
absence  at  the  first  trial.  The  object  of  the 
law  also  is  that  a  suit  should  assume  a 
complete  form,  and  go  to  a  full  trial,  not 
that  one-half  should  go  to  one  Court  and 
the  other  half  to  another. 

The  fourth  objection  is  that  the  Lower 

Appellate  Court  had  no  power  to  make 
Kadir  Buksh  a  defendant  in  the  suit,  but 
the  words  of  Section  73,  Act  VIII.  of  1859, 
■  are  "  if  it  appeal  lo  the  Court,  at  any  hearing 
"of  a  suil,  thai  a// the  persons  who  may  be 
"  entitled  to,  or  who  claim  some  share  or  in- 
"terest  in,  the  subject-maUer  of  the  suit, 
"and  who  may  be  likely  to  be  affected  by 
"  the  result,  have  not  been  made  parlies  to 
"the  suil,  the  Court  may  adjourn  the  hear- 
"  ing  of  the  suit  lo  a  future  day  to  be  fixed 
"by  the  Court,  and  direct  that  such  persons 
"shall  be  made  either 'plaintiffs  or  defend- 
"  ants  in  the  suit,  as  the  case  may  be."  It 
may  be  urged  in  this  case  that  ihe  order  was 
passed  after  the  date  of  the  ex-parle  decree 
became  inoperative,  and  an  original  suit  suc- 
ceeded. These  are  the  objections  urged  in 
appeal  No.  2411. 

In  No.  Z411  the  sole  question  is,  whethei 
upon  an  area  ot  35  beegahs  damages  should 
be  assessed  as  upon  65  beegahs.  Now,  on 
this  point  I  need  only  observe  that  the 
principle  on  which  mesne-profits  should  be 
calculated  has  been  held  to  be  that  a  party 
who  may  be  found  to  be  wrongfully  in  pos- 
session should  pay  to  the  party  wrongfully 
ousted  such  sums  as  the  party  wrongfully 
in  possession  has  collected,  or  might,  under 
ordinary  circumstances,  with  care  and  dili- 
gence, have  collected,  in  the  meantime  of 
his  being  ousted. 

In  this  view,  1  see  no  reason  lo  disturb 
the  judgment  of  the  Lower  Appellate  Court, 
and  would,   therefore,   dismlBs   both   ibeae 


icciil   appeals  with    separate  < 
:.spondenLs  appearing  separately. 

Paul.  J. — 1  am  also  of  opioioii  | 
no  ground  for  interfering  with  f 
lent  of  the  Lower  Court.     The  j 
appears  to  me  to  be  perfectly  coi 


The  2ist  April  1871. 
Prestnl : 

Till;  Ilonble  H.  V.  Bavley  and  G. 

J'^dgn. 

Additional  parties —Section  73,«Act  VIS 
1859 — Discretion. 

Case  No.  1675  of  1870. 

Sptiial  Appeal  from  a  deeisiom  pati 
Offidaling  Judge  of  Purntak, 
Sih  August  iSjo,  affirming  a  dre. 
the  MooitiiffofthalDistriel,  dattd  tti 


Mol 


i  Chund  Doss  and  another  (Pla 
Appeilanls. 


Moorulee  Dhur  Doss  and  another  ( 
ants).  Respondents. 

Mr.  R.  E.  Twtdale  for  Appellu 

BaboQ  Luckhee  Churn  Bast  for  J 
Respondents. 

The  Dlyccf  of  Section  n.  Act  VIII.  of  i9S9.h 
vent  nr>^iili!&s  litigation,  and  there  are  cai 
ivhen  it  is  necesiary  to  make  ptaintiii's  ' 
defendants,  ivhen  a  lutlge  sliouldeiLerciicl 
vesled  in  him  by  (hat  Section,  even  if 
omits  to  ask  hitn  to  do  so. 

Bayley,  ^.— Wk  think  the  dectsioa  « 
Lower  Appellate  Coutl  is  wroug.  1^] 
heard  the  plaint  in  this  case,  and 
opinion  that  there  is  a  cause  of 
the  face  of  the  plaint.  The  plaintiff  s_ 
:i  pulnee  title,  and  prays  lo  have  a  de( 
lion  of  that  litle  on  the  ground  that  \ 
opposed  by  the  defendant.  There  ia  ll 
cause  of  action  to  the  plaintiff. 

As   10  the  second  ground,  we  think  I 
Section  73.  Act  VIII.  of  iSjg.  is  ei^n' 
ciiacied    to    avoid    needless    htigaUoB.  { 
ih.ii  this  is  one  of  those  cases  in  wMj" 
J  udi;o  should  exercise  ihe  discretion  1 
in  bim  under  that  Section,  even  if  the  p 
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uts  to  ask  him  for  it.     The   Lower 

Jate  Court   oaght,   therefore,   to  have 

^the  admitted  co-parceners  of  the  plaint- 

fendants  in  this  case.    The  object  of 

ie  is  to  simplify  and  shorten  the  liti- 

of  Courts,  whereas,  if  in  this  case  we 

give  that  construction  to  Section  73 

the  respondent  contends  for,  we  evi- 

mar  that  object. 

case  is  remanded  to  be  re-tried  with 
Bce  to  the  above  remarks. 

rf,  y, — t  Cbncur. 


Glover,  J. — Goluck,  Janokee,  Seetaram, 
and  Obhoy  were  four  brothers  joint  in  es- 
tate. The  state  of  the  family  will  be  best 
seen  from  'the  following  genealogical  ta- 
ble. 


The  2ind  April  iSjri. 

Presenl : 

Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

loo  Law — Succession — A  sister's  son. 

Case  No.  2557  ot  1870. 

1/  Appeal  from  a  decision  passed  by  the 
fihg  Judicial  CofnmissioHer  ^f  Chola 
lagpore^  dated    the    jrst  August   i8*jo, 
\rning  a  decision   of  the   Moonsiff  of 
\hoonathpore,  dated  the  271  d  December 


Ram  Godsain  (Plaintiff),  Appellant, 


vtrsus 


wkeer 


Chand  Chuckerbutty  and  others 
(Defendants),  Respondents. 


Bungshee  Dhur  Seih  for  Appellant. 

B^o  Bafaa  Churn  Banerjet  for 
Respondents. 


*«  K>a  is  ftlivs  tX  the  death  of  his  uhcle's 
^  ftihale  hdir  who  succeeded  to  the  pro- 
fcc  tikes  the  s  uccessioii. 
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The  plaintiff's  case  is  that  Goluck*s  d- 
annas  share  descended  from  son  to  grana- 
son,  and  thence  to  the  grandson's  nephew, 
Banee  Kant ;  that,  on  Banee  Kant's  death 
unmarried,  his  father  Triumbuk  succeeded, 
and  gave  the  share  to  the  father  and  uklcle 
of  Seetaram,  from  whom  it  cattJe  to  the 
plaintiff  ;  that  one-third  of  this  share  was 
put  up  for  sale  in  execution  of  st  dectee 
against  Niddeeram,  and  bought  by  the 
defendant  as  the  rights  and  interests  of  the 
judgment-debtor ;  that  plaintiff  made  a  claim 
under  Section  246  of  the  Civil  Procedure 
Code  which  failed,  and  he  was,  therefore, 
obhged  to  bring  the  present  regular  suit  fbr 
declaration  of  his  right  to  that  portion  of 
the  family-property  sold  as  Niddeeram's,  but 
which  portion  was  never  divided  atnongst 
the  family,  but  was  given  hj  the  heir  to 
plaintiff's  father  and  uncle. 

The  defence  was  that  Ramanooz's  share 
came  to  the  other  members  of  the  family, 
Banee  Kant  having  predeceased  his  uncle  ; 
and  that  Niddeeram  took  a  one-thiid  share 
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of  the  4  annas  left  by  Ramanooz,  which 
share  was  properly  sold  as  the  interest  of  the 
judgment-debtor. 

Both  Lower  Courts  have  decided  the  case 
adversely  to  the  plaintiff,  on  the  ground 
that,  as  Banee  Kant  died  before  Ramanooz, 
Triumbuk  never  succeeded  to  the  property, 
and  consequently  could  not  have  given  a 
good  title  to  the  plaintiff's  father  and 
uncle. 

It  is  contended  in  special  appeal  that  the 
real  issue  between  the  parties  has  not  been 
tried ;  that  it  was  immaterial,  according  to 
Hindoo  Law,  whether  or  not  Banee  Kant 
was  born  after  the  death  of  Ramanooz,  if 
he  were  alive  at  the  time  the  last  preceding 
female  heir  died ;  and  that,  if  it  were  proved 
that  Banee  Kant  was  alive  when  Ramanooz's 
mother  or  grandmother,  both  of  whom  are 
stated  to  have  succeeded  to  the  property, 
died,  he  would  have  been  entitled  to  the 
succession ;  and  if  so,  his  (Banee  Kant's) 
father,  Triumbuk,  would  have  inherited,  and 
the  plaintiff's  title  be  established. 

We  think  that  the  Lower  Courts  have 
mistaken  the  issue,  or  rather  have  only 
partially  decided  it.  They  both  considered 
it  sufficient  to  bar  the  plaintiff's  claim,  if 
it  were  shown  that  Ramanooz  died  before 
Banee  Kant  was  born — ignoring  apparently 
the  fact  that,  if  Banee  Kant  was  alive  at 
the  death  of  the  female  heir  of  Ramanooz, 
he  would,  according  to  Hindoo  Law,  take  the 
succession.  {See  Vyavasta  Durpana,  No. 
96,  page  234,  and  the  cases  bearing  on  it. 
See  also  Rash  Beharee  Roy  versus  Nimaye 
Churn,  Gap  No.  Weekly  Reporter  223.) 

It  is  argued  by  the  pleader  for  the  special 
respondent  that,  even  if  this  be  a  correct 
view  of  the  Hindoo  Law,  the  plaintiff  has 
no  right  to  take  advantage  of  it  {vide  case 
of  Eshan  Chunder,  6  Weekly  Reporter 
57,  Privy  Council  Rulings),  inasmuch  as  it 
was  never  bis  case  ;  the  point  on  which  issue 
was  joined  being  whether  Banee  Kant  was 
or  was  not  born  at  the  time  of  his  uncle 
Ramanooz's  death.  To  some  extent  this 
contention  is  correct,  but  it  must  not  be 
forgotten  that  the  point  for  decision  was,  in 
the  first  instance,  recorded  in  very  general 
terms,  viz^  who  was  the  nearest  heir  of 
Ramanooz,  nor  that  the  Judicial  Commis- 
sioner, in  remanding  the  case  to  the  Moonsiff 
for  trial  on  the  merits,  restricted  that  officer 
to  the  issue  "  whether  or  not  Banee  Kant 
was  bom  before  his  uncle  died/'    It  appears 


to  us,  therefore,  to  have  been  as 
action  of  the  Court  itself  as  of  the 
that  the  question  of  inheritance  vas 
and  it  would  not,  we  think,  be  fair  to 
the   plaintiff  of  the  privilege  of 
he  can,  that  Banee  Kant  was  alive 
heir  of  Ramanooz,  who  succeeded  ml 
perty,  died.     We  are  not  unmindfrii 
Privy  Council  ruling  above  quote^j 
does  not,  we  think,  apply  to  the  " 
stances  of  the  present  case. 

We  remand   the    case,    therefore, 
finding  on  this  issue.     If  it  be  d( 
favor  of  the  plaintiff,  nothing  more 
done ;  if  adversely  to  him,  the  Coi 
consider  and  decide  the  plaintiff's 
he  had  been  in  adverse    poss^ion 
disputed  property  for  more  than  u 
before  the  sale  to  the  defendants, 
thereby  got  a  title. 

Costs  will  follow  the  result. 


daU 


The  24th  April  1871. 

Present : 

The   Hon'ble    J.    P.    Norman,  Oj^ 
Chief  Justice^  and  the  Hon'ble 
Judge. 

Tenancy— Solehnamah—Mounwee  i 

ris:ht8. 

Case  No.  2079  of  1 870  under  Act  X.  of 

Special  Appeal  from  a  decision  passed  i 
Judge  of  the  2^'PergunnahStdatedHt^ 
July    iSyOy   affirming  a  decision 
Deputy  Collector  of  Buteerhaut, 
jTst  March  i8yo. 

Bhoobun  Mohinee  Dossee  and 
(Plaintiffs),  AppellanUy 

versus 

Dhonaye  Karigur  and  another  (Deft 

Respondents, 

Bahoos  Chunder  Madhuh  Ghose  and  Bi 
anee  Churn  Dutt  for  AppcllftBts 

Baboo  J ogendronath  Bose  for  R( 

A  member  of  a  Hindoo  family,  who  Wtjj' 
mcnt  of  the  ancestral  property,  wi»  saw  ^ 
of  the  tenants  for  illegal  distraint.  P'*"^^ 
pottah  in  which  the  rent  was  described  ast  »♦■ 
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kl  tenancy  an  old  and  existing  tenancy.  The  re- 
Fttit  suit  was  a  solehnamah  or  compromise  be- 
parties,  in  which  the  manager  fixed  or  con« 
rent  of  the  tenure,  and  agreed  that  that  rent 
tBot  be  enhanced. 

i  that  the  effect  of  the  solehnamah  was  to  confer 
I  tenant  and  his  descendants  a  mourosee  mokur- 
in  the  land  at  a  fixed  rent,  as  far  as  the 
was  capable  of  conferring  such  a  right. 

w,   C  y, — We  do  not  think  it  is 
to  call  upon  the  other  side. 

is  a  suit  for  arrears  of  rent  at  an 

red  rate  after  notice.    The  plaintiffs 

that  the  defendants  hold  170  beegahs 

in  Moazah  Kamarparah,  for  which 

ive  hitherto  paid  as  rent  161  rupees  4 

and  23  arrets  of  dhan.     The  defend- 

[contend  that  they  hold  the  land  at  a 

rent,  and  that  the  plaintiffs   are  not 

sd  to  enhance. 

facts  are   as   follow:   One  Luckhee 
Bose  had  three  sons,  Radha  Mohun, 
\  Mohan,  and  Juggut  Chunder.     Radha 
left  a  son  Sisteedhur,  whose  son  was 
Chander,  and  the  plaintiffs  are  the 
of  Kylasb  Chander.     Kristo  Mohun 
BOD  Huro  Gobind  and  six  other  sons. 
Chander   left  two  sons,    Prosanno 
and  another.   Luckhee  Narain,  being 
owner  of  the  land  within  which 
feadants'  tenure  exists,  appears  to  have 
Itocceededin  the  possession  and  manage- 
of  the  property   by   KristQ   Mohun, 
son  Haro    Gobind    afterwards    got 
sion  of  and  managed  the  property. 

defendants  are   in   possession   of  a 

fixing  their   rent,  dated    21st  Chyet 

in  which  the  rental  of  their  land  is 

to  be  Rupees  150  4  sicca.    The  rent 

cribed  in  that  pottah  as  a  fixed  rent, 

|the  tenancy  of  the  defendants  as  an  old 

existing    tenancy.     In    1844,     Asseen 

the  ancestor  of  the   present   de- 

tnts,  brought  a  suit  against  Huro  Gobind 

'  distraint.     In  that  suit  he*  put  in 

pottah  of   Chyet   1238,   and   the    suit 

"*»tcd  in  a  solehnamah  or  compromise, 

aoih  September  1845,  by  which  the 

compromised  their  differences,   and 

Gobind  "fixed*'  or    "confirmed"  (it 

fnl  which  is  the  exact   signification 

word)  the  rent  of  that  tenure  at  16  f 

^d  4  annas,   including     parbunee 

of  cesi)  and  one  biss  and  three  arrees 

Vol 


of  paddy.  By  that  instrument,  he  agreed 
that  that  rent  should  not  be  enhanced ;  and 
therefore  the  effect  of  that  solehnamah  is 
to  confer  upon  the  defendants  a  mourosee 
mokurruree  right  in  the  land  at  a  fixed  rent, 
so  far  as  Huro  Gobind  was  capable  of  con- 
ferring such  right  upon  them. 

It  appears  that,  before  the  date  of  the  suit 
by  Asseen  Karigur  in  1844,  Huro  Gobind 
had  pu^  Sisteedhur,  the  son  of  his  uncle 
Radha  Mohun,  out  of  possession.  On  the 
15th  September  1848,  Sisteedhur  obtained 
a  decree  for  possession  of  his  one-third 
share  against  his  co-sharer  Huro  Gobind. 
From  the  date  of  that  decree  down  to  the 
commencement  of  this  suit,  neither  Sistee* 
dhur,  nor  his  son,  nor  the  plaintiffs  have 
ever  called  in  question  the  arrangement 
entered  into  by  Huro  Gobind  with  the 
defendants  fixing  an  increased  rent  of  Ru- 
pees 161-4  annas  and  one  biss  and  three 
arrees  of  paddy  as  the  rent  of  the  tenure; 
and  it  appears  that  the  plaintiffs  have  con- 
stantly received  that  rent. 

We  are  of  opinion  that  this  fact  affords 
very  strong  evidence  that  Sisteedhur  and 
his  son  confirmed  and  ratified  the  arrange- 
ment made  by  their  co-sharer  Huro  Gobind 
by  the  solehnamah.  of  the  20th  September 
1845.  There  is  no  doubt  that,  in  receiving 
the  new  rent  and  7  arrees  of  paddy  from 
this  land,  they  must  have  known  perfectly 
what  was  the  arrangement  made  in  the  suit 
against  Huro  Gobind  by  which  that  rent 
was  fixed.  Had  they  refused  to  abide  by 
that  arrangement,  and  had  they  not  accept- 
ed the  rent  fixed  in  the  solehnamah,  it  is 
clear  that  the  ancestors  of  the  defendants 
would  have  been  in  a  position  to  set  up  as 
against  them  their  rights  under  the  pottah 
of  1238,  and  we  should  be  doing  the  great- 
est injustice  to  the  defendants  if  the  plaintiffs, 
who,  for  so  many  years,  have  received  the 
benefit  of  the  agreement  contained  in  the 
solehnamah,  could  at  this  distance  of  time 
disavow  the  authority  of  Huro  Gobind  to 
enter  into  it.  If  this  were  permitted,  the 
effect  might  be  that  the  plaintiffs  would  be 
able  to  defeat  the  ancient  mourosee  mokur- 
ruree rights  of  the  defendants  under  a  docu- 
ment which,  for  all  that  appears,  would  have 
been  valid  and  enforctble  but  for  the  com- 
promise by  which  it  was  put  an  end  to.  For 
these  reasons,  we  are  of  opinion  that  the 
decision  of  the  Judge  confirming  the  arrange- 
ment contained  in  the  solehnamah  is  correct, 
and  that  the  appeal  must  be  dismissed  with 
costs. 
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The  24th  April  1871. 

Present  : 

The  Hon'ble  E.  Jackson  and  W.  Ainslie. 

Judges. 

Invalid  lakhtraj*-Resumptioii--LiinitatiQii. 

Case  No.  2123  of  1870. 

• 

Special  Appeal  from  a  decisis  passed  by 
the  Subordinate  Judge  of  Furreedpore, 
dated  the  roth  August  iSyo,  affirming 
a  decision  of  the  Moonsiff  of  that  District, 
datsd   Ike  sgth   November  iS6g, 

Ganga  Ram  Chowdbry  and  others  (Plaintiffs), 

Appellants^ 

versus 

Huree  Nath  Chowdhry  and  others 
(Defendants),  Respondents, 

Bahoos  Kalee  Mohun  Doss  and  Jaduh 
Chunder  Seal  for  Appellants. 

Baboo  Bungshee  Dhur  Sein  for  Respondents. 

In  a  suit  by  a  dur-putneedar  for  the  resumption  of 
Iftnd  alleged  to  be  held  as  lakheraj  under  an  invalid 
titl^,  limitation  must  be  calculated,  not  from  the  date  of 
the  creation  of  his  dur-putnee  title,  but  from  that  of 
possession  of  the  party  from  whom  the  putneedar 
originally  derived  his  title. 

Ainslie,  J. — Thk  question  in  ihis  special 
appeal  is,  as  to  what  is  the  period  of  limitation 
to  be  applied  10  suits  now  instituted  to  resume 
lands  alleged  to  be  held  as  lakheraj  under 
invalid  titles.  The  remarks  at  page  205  of 
the  second  edition  of  Thomson's  Law  of 
Limitation  so  clearly  set  forth  the  present 
state  of  the  law  on  the  subject  that  there 
is  nothing  to  add  to  them.  The  tenure  in 
dkspote  has  been  adniittedjy  in  existence  for 
54  years.  The  plaintiff  is  a  dur-putneedar, 
and  in  calculating* limitation  we  must  not 
calculate  from  the  date  of  t<he  creation  of 
his  dur-putnee  tide,  but  we  must  go  back  to 
the  date  on  which  the  party,  from  whom  the 
putneedar  originally  derived  his  title,  ob- 
tained possession  of  this  estate.  It  is  not 
attempted  to  be  shown  that  the  title  origi- 
nated within  T  2  years. 

The  appeal  is  dismissed  with  costs. 


The  24th  April  1871. 
Present : 

The  Hon'ble  A.  G.  Maqphcrson  and*. 

kool  Chunder  iMookerjee,  J^i 

Joint-debtors  ~  Riglit  of  acttmi  — 

Issues. 

Case  No.  2236  of  1870, 

Special  Appeal  from   a    decision 
the    Subordinate  Judge    of 
the  22nd  July  t8yo,  affirming 
of  the    Moonstff  of  Chuprah^ 
22nd  February  tSyo. 

Sheo  Churn  Narain  Singh  (Defi 

Appellaniy     • 

versus 

« 

Chukraree  Pershad  Narain  Singh 

(Plaintiffs),  Hespondenis, 

Baboo  Romesh  Chunder  Milter 
Appellant. 


Bahoos  Mohesh  Chunder  Choxca 
Runghoobuns  Sahoy  for  Respond 

Where  property  in  which  t\vo  meTn^rs  nf 
family  are  jointly  interested  is  sold  in       *- 

money  for  the  payment  of  a  debt  jointly 

both,  the  son  of  one  of  them  cannot  sue  to 
own,  or  his  own  and  his  father*s  frbare  in  tbe 
the  other. 

In  such  a  suit,  if  it  is  allejred  that  the  ^Ket^i 
nccted  with  the  institution  of  the  suit  witli  ai 
defraud  creditors,  an  important  issue  is 
should  be  tried  and  decided. 

Macpherson^  J, — Ix  this  case,  1 
opinion  that  the  first  and  second 
tsken  in  the  written  memorandum  of 
are   good  grounds,  and  that  the    pi 
suit  ought  to  be  dismissed. 

The   case   is   exactly   paraiiei    lo 
reported    in   12  Weekly  Reporter, 
in   which    it   was    held    that,    the 
having     belonged    jointly   to    the 
father  and  uncle  (the  father's  brodbfl^'] 
plaintiff  coold   not  sue  to  recover    '* 
own  share,  or  his  own  and  his  father's 
in  the  absence  of  the  father's  brocher, 
jointly   with  the  father,  was  interested  m 
property,   and   jointly   with   die    father 
contracted   the  debt  to  raise  aio 
payment  of  which  the  estate  was  sold. 

As  to  the  third  ground  of  appeal, 
is  "  that   M   was  distinctly  pleaded 
*'  snit  was  not  ^4701^  fide,  bvt  btoaght 
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ler  who  is  living  in  the  same  mess  wlih 

SOD,  the  plaintiff,  ahd  at  his  father's 

Jnse,  to  defraud  the  joint  dues  of  cre- 

t;  and  evidence  was  adduced  to  prove 

facts;   the   Lowef   Appellate   Court 

not  at  all  considered  this  important 

lion."    1  maj  say  that  the  allegation 

^ibe  father  s  connection  with  the  instilu- 

Itftbd  prosecution  of  this  suit  raised  an 

wt  issue  in  the  case,  which  ought  to 

m  distinctly  tried  and  decided. 

to  the  fourth  ground  of  appeal,  we 

sav   whether   the    Court  below   was 

or  wrong  in  holding  that  the  evidence 

prove  that  the  debts  were  contracted 

Ifecessarv^ purposes.     But  as  the  decrees 

K  Lower  Courts  are  set  aside,  and  the 

is  dismissed,  the  finding  of  the  Court 

as  to  the  necessity  for  incurring  the 

il  loan  becomes  unimportant  and  of 

feet. 

ring  the  course  adopted  in  the  case 
to  above,   we  reverse  the  decree  of 
>^er  Appellate  Court,  and  dism  ss  the 
^8  suit  with  costs  in  all  the  Courts. 

»iE*r/«f,  7' — I  concur. 


The  24th  April  1871. 

Prestni : 

ifloa'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Admissions* 

Case  No.  2419  of  1870. 

*«/  Appeal  from  a  decision  passed  by 
Subordinate  Judge  of  Hooghly^  dated 

'  J/i/  August  fSyOy  reversing  a 
ion  of  the  Moonsiff  of  Sulkhea^ 
'  the  2gtk  June  rSyo, 

i.&fish  Chunder  Lahoree  (Plaintiff), 
Appellant, 

versus 

iSbana  Churn  Sandyal  (Defendaai), 
Respondent, 

itr,  /v.  /;.  Twidale  for  Appellant. 

kit  it.  Datta  and  Bahoo  Jaduh  Chunder 
Seal  tor  Respondent. 


An  admission  made  in  a  verified  petition  by  an  in- 
tervenor  in  an  Act  X.  suit,  and  repeated  in  a  verified 
plaint  filed  by  him  in  a  reg^ular  suit,  was  held  to  be  bind- 
ing in  a  subsequent  suit  on  the  party  who  made  it* 

Kemp,  J. — The  plaintiff  in  this  .  case  is 
the  special  appellant.  He  sued  for  recovery 
of  possession  of  a  moiety  in  5  cottahs  of 
land,  together  with  the  buildings  standing 
thereon.  The  first  Court  gave  him  a  decree, 
relying  upon  the  admission  of  the  defendant, 
Shama  Churn,  in  the  Act  X.  suit  as  well  a? 
in  the  plaint  filed  by  him  in  the  Civil  Court. 
In  appeal,  this  decision  was  reversed  by  the 
Subordinate  Judge  of  Hooghly.  It  appears 
that  the  gist  of  his  decision  is  that,  because 
the  defendant  has  been  occupying  this  house 
for  some  time,  therefore  it  would  be  hard 
upon  him,  although  the  plaintiff  is  the  right- 
ful heir,  to  turn  him  out  of  the  house.  Tho 
law-point  is  not  disputed  by  the  pleaders ; 
it  is  clear  that  the  plaintiff  must  succeed  as 
heir,  if  Ram  Dhunee  died  leaving  her  son 
Tara  Chand. 

It  appears  that  the  plaintiff  sued  some 
ryots  for  rent  of  the  lands  left  by  Ram 
Dhunee.  The  defendant  Shama  Churn  in- 
tervened in  that  case,  and  in  a  verified  peti- 
tion put  in  by  him  he  said  that  Ram  Dhunee 
died  leaving  her  son  Tara  Chand  as  her  heir. 
Shama  Churn,  the  defendant,  having  failed 
in  that  Act  X.  suit,  instituted  a  regular  suit; 
and  in  the  verified  plaint  filed  by  him  in 
that  suit,  he  repeated  that  assertion  that  Ram 
Dhunee  had  left  Tara  Chand  as  her  heir. 
In  special  appeal,  it  is  contended  that  these 
admissions  are  binding  upon  the  defetklant, 
and  that,  if  they  are  not  conclusive,  the  Sub- 
ordinate Judge  ought,  at  all  events,  to  have 
tested  the  evidence  by  these  admissions  and 
taken  them  into  consideration.  On  the  other 
side  it  is  contended  that  such  admissions  are 
not  binding,  and  two  decisions  have  been 
brought  to  our  notice  :  one  to  be  found  in 
Volume  VI.,  Weekly  Reporter,  page  286 ; 
and  the  other  in  Volume  XII.,  page  39. 
The  first  decision,  that  in  Volume  VL,  is  to 
this  effect,  that  a  party  is  not  bound  by  an 
erroneous  admission  in  a  petition.  In  that 
decision  the  Judges  held  that  the  statement 
made  by  the  parties  in  that  petition  was  a 
simple  error,  and  therefore  the  plaintiff  was 
not  bound  by  a  pure  error  in  a  petition ;  and 
we  are  not  shown  in  the  decision  whether 
the  petition  alluded  to  was  a  verified  peti- 
tion. 

The  next  decision  is  to  the  effect  that  a 
written  statement  is  not  legal  evidence,  tn 
that  case,  it  appears  that  the  written  state- 
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ment  was  sought  to  be  made  use  of  as  evi- 
dence against  the  co-sharers  of  the  defend- 
ants, and  the  Judges  held  that  the  written 
statement  of  one  party  is  no  evidence  against 
the  other  party. 

In  the  case  before  us,  we  have  the  de- 
fendant, on  failing  in  his  intervention  in  the 
Act  X.  suit,  resorting  to  a  regular  suit  in 
which  there  is  a  verified  statement  in  the 
plaint,,  not  put  in  by  a  karpurdaz,  but  by  him- 
self, stating  that  Ram  Dhunee  died  leaving 
her  son  Tara  Chand. 

We,  therefore,  think  with  the  first  Court 
that  the  defendant  was  bound  by  these  ad- 
missions made  by  him  in  the  Act  X.  suit,  and 
more  formally  afterwards  in  the  regular  suit. 
We,  therefore,  reverse  the  decision  of  the 
Lower  Appellate  Court,  restore  and  confirm 
the  decision  of  the  first  Court,  and  decree 
this  appeal  with  all  costs  payable  by  the 
special  respondent. 


The  24th  April  1871, 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudgfs. 

Notice  of  enhancement— Ejectment. 

Case  No.  2660  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Hoo/hly,  dated 
the  8th  December  i8yo,  affirming  a  de- 
cision of  the  Moonsiff  of  thai  District, 
dated  the  20th  Septeniher  iS^o. 

Nubo  Kishen  Mookerjee  ^Plaintiff), 
Appellant, 

versus 

Kalachand  Mookerjee  (Defendant), 
Respondent, 

Baboos    Mohesh     Chunder  •  Chowdhry   and 
Chunder  Madhub  Ghose  for  Appellant. 

Baboos  Kalee  Mohun   Doss    and    Radhika 
Churn  Milter  for  Respondent. 

A  childless  Hindoo  widow  j^ranted  a  pottah  to  defend- 
Ant.  On  her  death,  there  was  a  dispute  as  to  the  heir- 
ship to  her  husband;  and  the  right  of  plaintiff's  vendor 
havingr  been  declared,  the  latter  brought  a  suit  against 
defendant  for  a  kubooleut  at  enhanced  rates  of  rent. 


Defendant  disputed  the  claim,  setting  up  tke  1 
the  opposite  party,  but  the  suit,  was  decreed 
extent  of  the  rate  of  rent  admitted  by 
Subsequently  plaintiff  issued  a  notice  of  eal 
and,  defendant  not  coming  to  terms,  nred  to 
the  pottahy  and  obtain  possession. 

Held  that  the  decree  obtained  by  plaintiirs. 
created  a  new  contract  between  the  paitics 

kubooleut,  by  which  defendant  was  entitled 
the  rent  admitted  by  him  till  plaintiff  tooltl 
steps.  And  that  plaintiff's  vendor  having 
whole  title  to  plaintiff,  who  then  gave 
tinct  notice,  plaintiff  was  entitled  to  succeed  iil 
sent  suit. 
Case  at  12  W.  R.,  p.  399,  distingutshed. 

Kemp,  y, — This  was  a  suit  to  set 
pottah  granted  by  a  childless  liMow, 
obtain  possession  of  a  tank,  comprt 
cottahs  of  land,  valued  at  150  ru 
appears   that    Kashee    Monee,  a 
Hindoo  widow,  on  the  30th  of  Kartick 
granted  a  mourosee  pottah  of  this  di 
tank  to  the  defendant  Kalachand  M( 
padhya,  receiving  from  him  a  boons 
rupees.     The  widow  died  in  Aoghrao 
There   was  some  contention  bet 
Kristo,  the  plaintiff's    vendor,   and 
Soondurree  as  to  who  was  the  heir 
widow's  husband,  and   that    question 
finally    decided    in    favor    of   Rii  f 
Raj    Kristo,    immediately    upon  nil 
being  declared,  brought  a  suit  against' 
chand    Mookhopadh)ra,    the  defi 
enhance    the    rent    of   this  disputed.^ 
claiming  to  receive  a  kubooleut  at  5 
for  the  4  cottahs,  which   would  be 
rate  of  20  rupees  per  beegah. 
fendant    Kalachand    in    that   snit. 
of  acknowledging  the  plaintiff's  liile 
had  been  judicially  established  by  tli« 
sion  of  a  competent  Court,   chose 
pute  it,  and  to  set  up  the  title  of  Baoui 
durree.    He  also  set  up  his  pottah, 
result  of  that  suit  was  that  the  CooA 
that  the  plaintiff  in  that  suit.  Raj 
not  entitled  to  obtain  a  kubooleut  at 
hanced   rate  claimed,   but  that  lie- 
receive  the  rent  at  the  rate  admitieA 
defendant,  namely^  Rupees  i-S  on 
cotiahs  occupied  by  the  tank.    Tbis 
having  created  a  new  contract  b^' 
parties,   the  pUintiff,  Raj  Kfisto's 
continued  to  receive  at  the  rate  of  Ri 
for  a  certain   period.    Snbseqaentiy» 
1276,   he   issued  a  notice  on  ibe 
ant  intimating  to  him  that  infumitb^ 
have  to  pay  7  rupees  for  this  tank* 
of  the  rent  hitherto  paid  of  Rupees  f 
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W^  to  do  so  that  he  would  have  lo 
The  defendant  not  coining  to  terms, 
lotiff  brings  this  suit  to  set  aside  the 
granted  by  Kashee  Monee,  the  child- 
low,  and  to  eject  the  defendant. 

^ttucb  stress  has  been  laid  by  the  plead- 

)e  defendant  upon  the  question  of  the 

ml  having  expended  money  upon  this 

may  here  observe,  before  enterinij 

into  the  case,  that  the  defendant  in 

m  statement  took  exception  to  the 

put  upon  the  tank  by  the  plaintiff, 

that  it  was  not  worth  more  at  the 

than  50  rupees. 

Coarts  have  found  against  the  plaint- 
dismi^ed  his  suit.  The  grounds  upon 
the  Lower  Appellate  Court  has  found 
defendant  are,  first,  that  he  has  acquired 
of  occupancy^  inasmuch  as  he  has  en- 
possession  of  the  disputed  tank  for  up- 
tof  15  years ;  second,  that  there  has  been 
ion  of  the  pottah  of  Kashee  Monee 

plaintiff's  vendor  and  by  the  plaintiff 

;  and,  third,  that,  according  to  the 
of  the  conveyance  by  Rajkristo  to  the 
~,  the  plaintiff  is  not  entitled  to  sue 

the  defendant. 


the  first  ground,  we  may  say  that  the 

ir  for  the  respondent  has  admitted  that 

id,  not  being  held  for  agricultural  or 

iltaral    purposes,   is   not  land   which 

within  the  purview  of  Section  6  of 

;  and  he  distinctly  stated  that  he  did 

ly  on  that  Section,  but  that  he  relied 

the  conduct  of  the  plaintiff's  vendor,  as 

on  the  conduct  of  the  plaintiff  himself 

death  of  the  grantor,  Kashee  Monee, 

took  place  in  1269.     He  also  said  that 

1  or  fell  according  to  the  interpreia- 

which   this    Bench    might    put    upon 

'vision  to  be  found  in  Volume  XII., 

Reporter,  page  299,  in  the  case  of 

Jhar  Bhuitobyal  versus  Rajah  Body- 

[Narain  Roy.     In  that  case  Mr.  Justice 

^y  held  that  it  seemed  to  him  ihar,  **  if 

trson,  being  aware  that  another  is  in 

uon  claiming  to  hold  under  a  lease, 

is  rent  from  him,  he  does  thereby 

Wy  the  lease  so  far  as  he  has  the  power 

^J>8o;'*  and  his  Lordship  further  says 

^if  a  lessor  wishes  to  protect  himself 

the  ordinary  inference  that  by  the 

'Ptance     of    the    rent    he    recognizes 

lease,  he  is  bound   to  give   distinct 

»ce  to  ihe  tenant  that    he   intends  to 

>uie  the    validity  of  the   lease   under 

:h  he  claims  to  hold ;  because,  if  he 


'*  intends  to  dispute  the  tenant's  title,  he 
"ought  to  leave  to  the  tenant  an  oppor- 
"  tunity  of  refusing  payment  of  the  rent 
"  under  the  lease." 

Now,   in   this  case,   we   think  that,  look- 
ing to  the  conduct  of  the  plaintiff's  ven- 
dor,  it  is  clear  to  us  that  this   case   does 
not  come  within  the  remarks  above  quot- 
ed.    In    the    present    case,    the    plaintifif's 
vendor,  immediately  the  success  opened  out 
to  him,  that  is  to  siy,  as  soon  as  he  was 
declared  to  be  the  rightful  heir  to  this  pro- 
perty,  did   give    the    defendant,    the    ryot, 
distinct  notice  of  his  intention  to   dispute 
the  validity  of  the  lea>3  under  which  the 
defendant  claimed  to  hold.     He  brought  a 
suit,  immediately  on  his  acquiring  the  right 
to  this  property,  to   enhance   the  rent,  but 
was   unsuccessful   in   the    suit.     That    suit, 
however,    as    already    observed,    created    a 
new    contract    as    between    the    parties,    a 
contract  under  the  kubooleut,  by  which  the 
defendant  was   declared   to  be  entitled  to 
hold  the  lands  at  the  rent  admitted  by  him 
until  the  plaintiff  took  further  steps.     The 
plaintiff,     the    vendee    of     Rajkristo,    did 
give  the  defendant  an  opportunity  of  accept- 
ing his  terms  or  refusing  payment  on  those 
terms ;  and  therefore  it  is  clear  that  he  has 
"  given  dis.inct  notice  to  the  tenant  of  his 
intention  to  dispute  the  validity  of  the  lease  ;*' 
and  further  that  he   has  given   the  tenant 
an  opportunity  of  accepting  or  refusing  the 
terms  upon  which  he  was  willing  to  permit 
the  tenant  to  hold  on,  by  the  notice  to  the 
defendant  which  has  already  been  mentioned 
above.     The  defendant,  although   he   knew 
by  the  former  litigation  in  1863  of  the  in- 
tention of  the   plaintiff  to  enhance,   and  in 
the  face  of  the  notice  enabling  him  to  hold 
the  lands  at  7  rupees  for  good,   chose   to 
come  to  no  terms  with  his  landlord. 


We,  therefore,  think  that  the  decision 
which  has  been  quote :i  in  Vol.  XII.  does  not 
apply  to  this  case. 

The  next  point  is  whether  the  conveyance 
from  Rajkristo  to  the  plaintiff  entitles  the 
plaintiff  to  bring  the  present  suit.  That 
conveyance  has  been  read  to  us,  and  we  find 
that  it  passes  the  whole  title  of  Rajkristo. 
There  is  no  question  that  Rajkristo  could 
have  brought  this  suit ;  and  having  conveyed 
his  whole  title  to  the  plaintiff,  we  think  that 
the  pi  lintiff  is  in  a  position  to  bring  this  suit. 

We  reverse  trie  decision  of  the  Courts  be- 
low, and  decree  the  plaintiff's  suit  with  costs 
of  the  Lower  Coarts  and  of  this  Court. 


440 


CMt 


THK    WRltKLY    REPORTER. 


Rulings. 


VoLI 


The  25th  April  1871. 

Present : 

The  Hon'ble  W.  Ainslie  ind  G.  C.  Paul, 

Judges, 

ReMmptioa-decrees— RegniUtion  1 1.,  1819— Pre- 
.  sumptions— Errors      of    procedure — Invalid 
decrees. 

*  1 

Case  No.  1967  of  1870  under  Act  X.  of  1859.  | 

Special  Appeal  from   a  decision   passed  by 
,  ihe  Additional  Judge   of  Nuddea^   dated  ^ 
.  the  fjth  August  i8yo,  affirming  a  deci- 
sion df  the  Deputy    Collector  of  Meher-  1 
.  pore,  dated  the  26th  Mav  iSjo.  ! 

Modhoo  SooJun  Satjoorv  and  others         1 
(Plaintiffs),  Appellants. 

i 

versus  ' 

I 

Nepal  Khan  and  others  (Defendants),        | 
Respondents. 

I 
Bahoos  Romesh  Chunder  Mitler  and  Grish    \ 

Chunder  Mooker^ee  for  Appellants. 
Baboo  Door^a  Dass  Dult  for  Respondents. 

Ih  a  suit  for  rfesiimption  when'  plaintiff  statfil  that  | 
defendant  was  holding'  the  land  in  di:.pute  under  a  pre-  { 
tended  lakheraj  title,  without  specifying  whether  that  ' 
title  WJLS  anterior  or  posterior  to  December  (790,  it  was 
found  that  defendant  had  not  proved  that  his  allep^ed 
lakheraj  existed  prior  to  that  date,  and  the  suit  was 
decreed.  ^ 

Held  that,  from  the  fact  of  the  Court  havingf  adopted  ' 
a  procedure  which  is  only  sanctioned  in  the  special  cases 
provided  for  by  Section  30,  Regulation  II.  of  1S19,  it  was 
not  a  necessary  inference  that  the  decree  was  made 
under  that  Regulation. 

Held  that,  even  if  made  under  Section  30,  Regulation 
II.  o!  1819,  a  resumption-decree  bearing  an  earlier  date 
than  the  Full  Bench  Ruling'  of  25th  January  1S65  (2 
Weekly  Reporter,  pag'e  91 )  would  not  establish  that  the 
grant  resumed  was  of  earlier  date  than  ist  December 
1790. 

Decree$  made  under  Regulation  II.  of '1S19  prior  to 
the  25th  January  i«65,  for  the  resumption  of  grants  of 
later  date  than  ist  December  1 790,  cannot  be  held  to  be 
void ;  for  error  in  procedure  in  a  trial  doe*:  not  per  se 
render  void  a  decree  which  on  the  face  of  it  is  one  the 
Court  was  competent  to  make. 

Ainslie,  J. — Plaintiff  sues  to  obtain  from 
the  defendant  a  kubooleut  for  certain  lands 
which  were  resumed  as  invalid  lakheraj 
under  a  decree  dated  14th  March  1862. 

Defendant  denies  that  the  relation  of  land- 
lord and  tenant  exists. 

Both  the  Courts  below  have  based  their 
decision  dismissing  the  suit  on  a  ruling  of. 
this  Court,  reported  in  i»  We^ekly  R^portei',' 


page  442,  in  which  it   was  held  that,, 
land  is  resiime.l  as  invalid  lakbcrjq 
Section   13,  Regulation  11.  of  1819.  tl 
per  procedure  for  assessing  it  is  tl 
down    in    Section    9,    Regulation 

1:93- 

Plaintiff  appeals  specially,  aud 
the  resumption  decree  was  not  voa^\ 
Section  30,  Regulation  I L  of  1819. 

Apparently  in  tne  case  cited  the 
pilrported    10    have   been    made  un^ 
particular     Regulation,     though    frortj 
terms  of  the  judgment   ft  was  attei 
be  shown  that  that  Regulation  did  not 
apply.     The  Court  remarked  that  ifaer^ 
bound  to  take  the  decree  as  iLstat 
had  nothing  to  do  with  the  reason  on 
the  ju  Igment  which  led  to  that  de( 
base).     It  was  also   observed    that, 
lands  in   question  weie   really  alieni 
lakheraj  subsequently   to  the  isl  De 
1 790,  the  Court  which  passed  the  d( 
no  jurisdiction  to  pass  it  under  the 
sions     of    Section     30,     Regulation 
1819. 

In  the  present  case,   there  is  notl 
the  face  of  the  decree   to  show  ihaU 
made  under  Regulation  11.  of  1S19, 
is  further  urged   that  the  plaint  in 
was  not  framed  as  a  olaini  under  ihal 
laiion.     Plaintiff    contends    thai  ibe 
made  the  decree  under  the  general 
of    the    Court   to  hear  and  determii 
suits.     On  the  oihei    hand,   it  is  adi 
that  the  Court  adopted   a  procedare 
is  only  sanctioned  in  the  special  case$ 
ded  for  by  Section  30,  Regulation  ILoil 
and  from  this  it  is  argued  that  the  ^ 
was  made  under  that  Regulation. 

This  inference  is  not  one  which  mi 
necessity,  be  drawn.     But  even  if  I  ^ 
myself  bound  to  take  this  decree  as  a 
made   under   Section  30,  Regalatloft 
1 8 19,    1   could   not   concur  in  holdif 
this  would  of  itself  fix  the  date  aiid 
ter  of  the  grant  resumed,  and  detei 
procedure  to  be  adopted  for  assess! 
lands.     It  must  be  borne  In  mind  that 
the  Full  Bench  ruling  in  Sonalun  01 
Case,  2  Weekly  Reporter,  p.  9»t  d^^" 

25th    January 

•See  2  Weekly  Report-      it  waS  SUppOScd^ 
er,  pagre  259.    "  Previous      jJl       rCSUmpti 
to  the  enactment  of  Act     ,„^«.     irt^li  i» 

x.,&c (down  to)    J«re    enable 

had  grown  into  a  custom."      Section    JO,   a* 

tton     II.    w 
Threte  out  of  seven  Judgefs  who  sit 
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of  that   case  maintained  this   view 
law,  and  the  contrary  view  was  only 
by  a  majority  of  one.     Therefore, 
not  tliiDk  that  we  can  infer  from  the 
df  a  decree  of  earlier  date  than  1865, 
(when  professedly  made  under  Regula- 
tll.  of  1 81 9,  that  the  resumed  grant  was 
rher  date   than    ist    December   1790. 
jucntly,  when  the  nature  of  die  title 
jide  is  not  stated   on  the  face  of  the 
wc  are  entitled  to  look  to  the  judg- 
(and  record  if  necessary)  to  ascertain 
we  do  so  in  the  case  in  hand,  we 
It  it  was  not  alleged  by  plaintiff  or 
by  defendant  that  the  grant  resumed 
decree  was  in  existence  prior  to  isi 
)er  1790. 

ough  the  Full  Bench  decision  deter- 
that  decrees  cannot  properly  be  made 
Regulation  II.  of  1819  for  the  resump- 

jof  grants  of  later  date  than  ist  De- 
ri 790,  it  certainly  did  not,  and  could 

lay  down  thai  decrees  had  never  been 
as  under  that  Regulation  for  the  re- 
on  of  such  grants ;  the  contrary  was 

ilUcd. 

io  not  think   we   can   hold   all   such 
stobe  void,  or  that  we  are  bound  to 
ikat  the  existence  of  a  decree  under 
btioD  II.  of  1819  establishes  that  the 
resumed  was  of  earlier  date  than   ist 
ber  1790.     Granting  that  the  Courts 
ander  a   mistaken    view  of  the  law, 
not  assume  for  the  purpose  of  making 
decrees  technically   good  a   state   of 
which  in  many  cases  is  contradicted 
records.     We  must  take  the  decrees 
find  them,  and  as  doubtless  they  were 
ed  to  be,  as  establishing  resumptions 
e  particular  tenures  found  existing  in 
case,  whether  they  were  created  before 
^*r  1st  December  1790.     If  the  decrees 
^fcc  impeached  and  set  aside,  well  and 
;  but  if  they  cannot,  or  so  long  as  they 
WW  set  asijde,  we  must  take  them  to  be 
as  they  stand,  and  not  resort  to  a 
contradicted  by  the  records,  and  as- 
Uiat  they  establish  what,  in  the  view 
law  taiken  when    they  were  passed, 
were  never  intended  or   supposed   to 
wish.      If  the   resumption-decree     now 
us  profe<ised  to  be  a  decree  under 
lation  II.  of  1819, 1  think  we  should  be 
to  refer  the  case  to  a  Full  Bench ; 
*s  I  have  already  said,  it  does  not  on 
e  of  it  appear  to  be  anything  but  a 
emade  in  the  exercise  qf  the  ordinary 
'  m  o(  the  Court. 


It  is  true  that  the  Court  did  adopt  a  pro- 
cedure only  applicable  to  suits  under  the 
special  law  ;  but  as  the  decree  does  not  sho\¥ 
that  it  was  made  under  that  law — and  there- 
fore, according  to  recent  construction  of  the 
law,  wrongly  made — 1  think  we  are  b^und  to 
presume  that  it  was  rightly  made;  and,  if 
we  are  to  qualify  facts  to  suit  our  views  of 
the  law,  that  it  should  be  treated  as  a  decree 
on  confession  of  judgment,  which  substan- 
tially it  was,  as  soon  as  the  defendant  in 
answer  to  the  notice  to  disclose  his  title 
failed  to  show  any  grant  earlier  than  1st 
December  1 790.  At  any  rate,  error  in  pro- 
cedure in  the  trial  does  not  per  se  render 
void  a  decree,  which,  on  the  face  of  it,  is  one 
which  the  Court  was  competent  to  make. 
Taking  this,  then,  to  be  a  good  decree  for  the 
resumption  of  lakheraj  lajid  held  under  a 
grant  of  later  date  than  1790  made  in  the 
exercise  of  the  ordinary  jurisdiction  of  the 
Court,  I  hold  that  the  plaintiff  is  entitled  to 
recover  the  rents  of  the  resumed  land  and  to 
institute  a  suit  under  Clause  i,  Section  23, 
Act  X.  of  1859,  for  the  determination  of  the 
rate  of  rent  to  be  paid  and  to  obtain  a  ku- 
booleut  accordingly.  In  this  view,  I  would 
remand  the  case  to  the  first  Court  for  trial 
on  the  merits. 

The  appellant  should  get  the  costs  of  this 
Court  and  of  the  Lower  Appellate  Court, 
costs  in  the  first  Court  being  left  as  costs  in 
the  suit. 

Paul,  y. — 1  agree  with  Mr.  Justice  Aln- 
slie  in  holding,  for  fhe  reasons  assigned  by 
him  and  under  the  circumstances  of  this 
case,  that  no  presumption  arises  that  the  de- 
cree of  March  1862  was  passed  under  the 
provisions  of  Regulation  II.  of  1819. 

The  plaintiff  in  his  plaint,  filed  in  the  suit 
ill  which  the  last-mentioned  decree  was  made, 
stated  that  the  defendant  was  holding  the 
lands  in  dispute  under  a  pretended  lakheraj 
title,  without  specifying  whether  that  title 
was  alleged  to  be  anterior  or  posterior  to 
1790,  and  prayed  for  the  resumption  of  the 
lands  so  held. 

In  the  judgment  on  which  the  decree  of 
March  1862  is  based,  it  is  found  that  the 
defendant  had  not  proved  that  this  alleg- 
ed lakheraj  existed  prior  to  1790.  Under 
these  circumstances,  it  cannot  be  contended 
either  that  the  plaintiff  admiued  or  the 
defendant  substantiated  the  existence  of  the 
alleged  lakheraj  prior  10  1790. 

Having  regard  to  the  sileiice  of  the  plaint 
*aiid    decree    in    the    resumption-suit     with 
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reference  to  Regulation  II.  of  1819,  it  would 
be  unfair  and  unreasonable  to  infer,  merely 
from  the  reference  made  to  the  Collector 
with  a  view  to  .ascertain  the  validity  or 
otherwise  of  the  lakheraj  title  pleaded,  that 
the  proceedings  in  which  the  decree  of 
March  1862  was  pronounced  were  taken 
under  Regulation  II.  of  1 8 1 9 .  The  decree  of 
March  1862,  as  it  appears  to  me,  was  one  for 
resumption  passed  in  a  suit  in  which  there 
was  no  admission  of  the  existence  of  the 
defendant's  alleged  lakheraj  prior  to  1790, 
and  it  is  final  between  the  parlies.  The  re- 
sult of  such  finality  is  that  the  plaintiff  is 
entitled  to  assess  the  lands  in  the  possession 
of  the  defendant,  and  his  suit  is  consequently 
maintainable. 

I  concur  in   the   propriety   of  the   order 
made  by  Mr.  Justice  Ainslie. 


The  25th  April  1871. 

Present : 

The  Hon'ble  £.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Joint  Hindoo  family  —  Partition  —  Re-union  — 
Rights  of  co-parceners — Inheritance — Hindoo 
idow. 


wu 


Case  No.  2100  of  1870. 


Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Chittagong^ 
dated  the  28th  June  i8yo,  affirming  a 
decision  of  the  Moonsiff  of  Uowlah^ 
dcUed  the  igtk  February  i8yo. 

Ram  Huree  Surmah  (Plaintiff),  Appellant, 

versus 

Trihee  Ram  Surmah  (Defendant), 
Respondent, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Baboo  Aukhil  Chunder  Sein  for  Respondent. 

The  special  rule  of  Hindoo  Law  under  which  a  re- 
united parcener  takes  the  heritage  to  the  exclusion  of 
a  separate  claimant  of  an  equal  decree,  whether  bro- 
thers of  the  whole  or  half  blood,  or  sons  of  such  bro- 
thers or  uncles,  applies  only  in  cases  where  after  separ- 
ation the  co-parceners  re-unite  through  affection,  and 
not  only  dwell  together  in  the  same  house,  but  with  en* 
tire  community  of  interest  on  the  understanding  that 
whatever  belongs  to  one  belongs  to  the  other. 

The  mere  fact  of  two  brothers  living  in  the  same 
dwelling-house  is  not  conclusive  proof  of  their  living  as 


a  re-united  or  joint  family.       Even  without 
tition  by  metes  and  bounds,  if  two  c<>>paro 
the  rents  and  profits  of  their  shares  witfaoutl 
them  into  a  common  fund  or  box,  it  roust  bei 
there  was  a  partition  between  them,  and  that 
not  members  of  a  joint  undivided  Hindoo 

In  order  to  determine  who  is  the  hetr  to  i^ 
Hindoo  who  left  a  widow  as  his  heir  at  the  tn 
death,  it  is  not  sufficient  to  see  who  was  Iwl 
sapinda  at  the  time  of  his  death — it  most  be  • 
was   the   nearest  sapinda  alive  at  the  Mm 
death  of  the  widow. 

Mookerjee,  J, — ^This  case  must 
manded  to  the  Court  of  first  ii 
re-trial.  The  dispute  in  this  case 
to  be  about  the  estate  of  one  Ram  M^ 
the  paternal  uncle  of  plaintiff  and 
No.  [.  The  defendant  No.  2,  bet| 
grandson  of  another  brother  of  Ram 
is  excluded  from  inheritance  b^  the 
and  defendant  No.  i,  who  are  nearer { 
das  to  the  deceased.  It  appears 
Manicko  left  a  widow  Sharoda,  who 
the  5th  Assin  1231  M.  Plaintiff 
moiety  of  the  estate  of  Ram  Manickc 
brother's  son.  Defendant  No.  1  dei 
the  property  ever  belonged  to  the  d( 
and  took  an  alternative  plea  to  tbej 
that  the  deceased  Ram  Manicko  havii 
as  a  re-united  or  associated  br( 
defendant's  father  Ram  Bullub,  be, 
fendant,  is  entitled  under  the  HiQ( 
to  the  whole  of  the  inheritance  to  ilie^ 
sion  of  plaintiff,  who  is  the  son  of  a 
brother  of  the  deceased. 

The  Court  of  first  instance  disi 
plaintiff's  suit,  on  the  ground  that 
"  fairly  proved  by  the  evidence  of 
'*  nesses  of  both  the  parties  that  Ram 
'*  and  Ram  Manicko  were  two 
"  thers  ;  that  they  jointly  held  theirsl 
"  that  no  division  took  place  betweeo 
The  Court  held,  therefore,  "  that  dcf< 
**  rights  of  heirship  to  the  disputed 
'*  are  preferable  to  those  of  plaintiff.' 

On  appeal,  the  Judge  confirmed 
sion,  holding  that  the  evidence  in^ 
proved  *'  that  Ram  Manicko  and 
*'  lub  lived  in  commensality  np  to 
'*  of  the  former's  death,  and  that 
'*  nicko's  widow  lived  in  commeni 
"  the  surviving  brother  Ram  Ballub." 

It  is  contended  before  us  that  the 
of  the  Courts  below  are  insufficient 
the  Hindoo  Law  .to  establish  an 
right  in  the  defendant  to  the  p( 
by  Ram  Manicko.     It  is  said  that  it 
that  Ram  Manicko  and  Ram  Bulfob 
together  in  commensality;  but  as  it 
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|ed  fact  that  Ram  Mmicko  left  a  widow 

l^ir,  it  should  have  been  seen  whether, 

[lime  of  her  death,  she  was  or  was  not 

a3  a  re-united  co-parcener  with  the 

mt  No.  I,  the  nephew  of  the  deceased 

[anicko. 

spears     that,     at     the     time     when 

the  widow  of  Ram  Manicko,  died,  all 

ihers  of  that  individual  were  dead. 

not  appear  either  in  the  pleadings  or 

ridence  when  Ram  Bullub,  the  father 

^defendant,  died ;  nor  does  it  appear 

defendant,  as  a  re-united  co-sharer, 

to    live    with    the    widow  in    a 

re-onion  down  to  the  period  of  her 

authoMties  on  the  Hindoo  Law  are 
y  dear  on  the  subject  of  ihe  rights  of 
:iated  brother  in  preference  to  that  of 
:iaied  one.  The  only  clear  distinc- 
sy  make  is  between  separated  and 
id  parceners,  and  the  definition  given 
ihaspati  of  the  term  re-union  is-  -'*  He 
being  once  separated,  dwells  again 
affection  with  his  father,  brother,  or 
uncle,  is  termed  re-united."  This 
Vribaspati  is  explained  and  inter- 
|i  by  the  author  of  the  Dayabhaga  in 
1.30,  Section  i.  Chapter  XI.,  in  the  fol- 
manner :  "  That  persons  who  by 
have  common  rights  in  the  wealth  ac- 
id by  the  father  and  grandfather,  as  fa- 
r(and  son),  brothers,  uncle  (and  nephew), 
|le-united,  when,  after  having  made  a 
lion,  they  live  together,  through  mu- 
affection,  as  inhabitants  of  the  same 
:, annulling  the  previous  partition,  and 
lating  that  'the  property  which  is 
is  mine;'  and  'that   which  is  mine 

\y  it  appears  that  a  special  rule  is  laid 
by  the  Hindoo  Law  for  cases  in  which 
ition  once  takes  place,  and  then 
the  co-parceners  re-unite  through 
I,  and  not  only  dwell  together  in  the 
mse,  but  there  takes  place  an  entire 
uty  of  interest  among  them  on  an 
tattding  that  "  whatever  is  thine  is 
i,  and  whatever  is  mine  is  thine."  In 
a  case  only  the  law  says  that  a  "  re- 
*  parcener  shall  take  the  heritage"  in 
ince  to,  and  in  utter  exclusion  of,  a 
>d  claimant  of  an  equal  degree, 
ier  brothers  of  the  whole  or  half  blood, 
of  such  brothers  or  uncles. 

MLTties  in  this  case  are  nephews  of  the 
ietor  Ram  Manicko ;  they  are  there- 

1.  XV. 


fore  claimants  in  an  equal  degree  of  affinity 
to  him.  Now,  before  one  of  them  can  be 
preferred  to  the  other  and  adjudged  the 
whole  estate  of  Ram  Manicko,  it  should  be 

,  enquired  into  and  found  whether  the  one  was 
a  re-united  parcener  according  to  the  mean- 
ing of  that  term  given  in  the  Hindoo  Law, 

'  and  whether  the  re-union,  if  there  was  anv, 
subsisted  down  to  the  time  of  the  death  of 

,  the  widow. 

I      Now,  it  is  an  undoubted  principle  of  Hin- 
'  doo  Law  that,  in  order  to  determine  who  is 
the  heir  to  a  deceased  Hindoo,  who  left  a 
widow  as  his  heir  at  the  time  of  his  death, 
>  the  status  of  the  family  at  the  time  of  the 
death  of  that  widow  is  to  be  looked  at,  and 
not  the  status  at  the  time  of  the  death  of  the 
proprietor.     If  ^4,  a  proprietor  of  an  estate, 
died   leaving  two  uterine  brothers  and  no 
widow,  the  brothers  would  undoubtedly  be 
eatitled  to  succeed  to  his  estate';  but  if  A\ 
also  leaves  a  widow,  the  widow  would  take 
the  estate  as  the  surviving  half  of  her  de-' 
ceased  husband,  and  enjoy  it  as  his  repre- 
sentative.    Now,  if  one  of  these  brothers  die 
in  the  lifetime  of  this  widow  leaving  a  son, 
that  son  would  not  inherit  the  estate,  but  the 
surviving  brother  would  get  the  entire  estate 
after  the  death  of  the  widow.     It  is,  therefore, 
clear  that,  in  order  to  tind  the  true  heir  to  a 
I  Hindoo  proprietor  on  the  death  of  his  widow, 
I  it  is  not  sufficient  to  see  who  was  his  nearest 
I  sapinda  at  the  time  of  his  death,  but  it  must 
;  be  seen  who  was  his  nearest  sapinda  alive  at 
'  the  time  of  the  death  gf  his  widow. 

In  this  case,  the  Lower  Courts  have  only 
found  that  **  Ram  Manicko  lived  with  his 
"  brother,  Ram  Bullub,  in  commensality  up 
"  to  the  date  of  the  former's  (Ram  ^Nlanicko's) 
"  death,  and  that  Ram  Manicko's  widow 
**  lived  on  in  commensality  with  the  surviv- 
**  ing'  brother,  Ram  Bullub."  If  the  widow 
had  died  during  the  lifetime  of  Ram  Bullub, 
this  finding  might  have  been  sufficient  to 
entitle  Ram  Manicko  as  a  re-united  parcener 
to  obtain  the  property  of  his  brother ;  but  it 
is  an  admitted  fact  that  Ram  Bullub  died' 
before  the  widow,  and  the  defendant  in  this 
case  is  his  son.  It  does  not  appear  at  all  whe- 
ther the  family  continued  to  live  in  the  same 
state  in  which  it  was  at  the  time  of  Ram  Bul- 
lub's  death. 


The  contention  in  this  case  is  between  two 
nephews  or  brother's  sons  of  Ram  Manicko, 
who  are  sapindas  of  an  equal  affinity.  Under 
the  ordinary  Hindoo  Law,  both  of  them 
would  have  been  equally  entitled  to  the 
estate  if  there  was  no  (luestion  of  re-union, 
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In  order  to  defeat  the  claims  of  the  plaintifT, 
the  defendant  must  prove  clearly  that  the 
widow  continued  to  live  with  him  in  the 
same  state  of  re-union  in  which  her  husband 
lived  with  defendant's  father.  It  is,  there- 
fore, incumbent  on  tne  defendant  to  show 
that  not  only  was  there  a  re-union  between 
the  husband  of  the  widow  and  defendant's 
father,  but  that  the  widow  lived  in  that  state 
of  re-union  wiih  him  down  to  the  time  of  her 
death 

It  may  be  that  the  widow,  though  she 
lived  as  a  member  of  a  re-united  family 
with  Ram  Bullub,  did  not  so  live  with  the 
defendant.  She  had  an  undoubted  right  to 
a  partition  and  a  separate  enjoyment  of  the 
share  of  her  husband ;  and  it  may  also  be  the 
case  that,  at  the  period  of  her  demise,  she 
w*a8  actually  living  separate  from  both  the 
nephews  of  her  husband.  I  do  not  think 
that  in  that  case  the  defendant  could  have 
claimed  the  property  of  her  husband  to  the 
e.xclusion  of  the  plaintiff,  who  would  ordi- 
narily be  entitled  to  share  with  him  the  heri- 
tage of  their  common  uncle. 

I  would,  therefore,  remand  the  case  to  the 
Court  of  first  instance  to  lay  down  an  issue, 
as  to  whether  the  widow  of  Ram  Manicko 
lived  in  a  state  of  re-union  with  defendant, 
as  did  her  husband  with  Ram  Bullub,  his 
brother,  or  whether  she,  at  the  time  of  her 
death,  lived  separate  from  him,  though  living 
in  the  same  family-house.  The  Moonsiff 
should,  after  framing^ this  issue,  give  full 
opportunity  to  the  parties  to  adduce  evi- 
dence on  this  issue,  and  then  decide  the  case 
according  to  the  result  of  that  enquiry  and 
with  advertence  to  the  remarks  made  above. 
It  has  been  stated  in  the  course  of  the  argu- 
ment that  the  evidence  adduced  in  this  case 
merely  goes  to  show  that  Ram  Manicko  and 
his  widow  lived  in  the  same  house  wiih  Ram 
Bullub,  but  that  ih^re  is  no  evidence  to 
show  that  they  lived  as  members  of  an  unit- 
ed or  joint  Hindoo  family.  The  Moonsiff 
should  bear  in  mind  that  the  mere  fact  of 
two  brothers  living  in  the  same  dwelling- 
house  is  not  conclusive  proof  of  their  living 
as  a  re-united  or  joint  family.  It  must  be 
shown  that  there  was  an  actital  re-union,  and 
that  the  husband,  and  after  his  death  the 
widow,  lived  with  the  defendant  as  members 
of  a  joint  family,  and  that  there  was  a  com- 
munity of  interest  between  them.  Kven  if 
there  had  been  no  actual  partition  by  metes 
and  bounds,  yet  if  the  two  co-parceners  had 
enjoyed  the  rents  and  profits  of  their  respec- 
tive shares,  and  did  not  throw  them  into  a 


common  fund  or  box  as  is  the  case 
joint  families,  it  must  be  held  that  il 
a  partition  between  them,  and  that 
not  be  said  to  be  members  of  a  joint 
ed  Hindoo  family. 

The  costs  of  this  appeal  will  be 
the  case,  and  will  abide  the  final  resak,] 

JacksoHy  y, — I  concur. 


The  25th  April  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  K, 

Judges^ 

Evidence— Boundary-diipnte. 
Case  No.  2700  of  1870. 

Special  Appeal  from  a  decision 
the  Subordinate  Judge  of  fVesf 
wan,  dated  the  20th  September 
affirming  a  decision  of  the  Mt 
Bishtopore,  dated  the  26th  April  H 

Radha  Churn  Gangooly  (Defendi 
Appellant, 

versus 

Anund  Sein  (Plaintiff),  RespoiUa 

I  Baboo  Bama  Churn  BanerjeelotX\ 

Baboo  Pet  umber  Chatttrja  for 
Respondent. 

,      In  a  suit  to  recover  possession  of  land  cost 
certain  Government  resumed  mehal,  whticd 
pica  was  that  the  land  had  bc<n  purchased 
an  execution-sale  for  arrears  of  rent  as  be' 
junsfle  mehal,  the  Lower  Appellate  Court  rel 
ant*s  application  for  a  comparison  with  the 
chittahs  made  on  the  occasion  of  a  boirodi 
between  the  zemindar  and  Govemmeot.  »1 
been  decided  in  a  local  inquiry  that  the  land 
not  to  the  resumed  mehal,  but  to  the  jnofle  1 

Held  that  the  Subordinate  Jud«e  ought  l» 
tertained  the  application,  the  evidenoe 
ing  been  the  very  best. 

Glover,  7.— The  plaintiff  in  ihtt 
sues  to  recover  possession  of  7  bee; 
land  as  contained  in  D^g  No.  $2 
Government  resumed  mehal  Mouzah 
bun  No.  549.  He  alleges  that  the 
was  the  jummae  tenure  of  one  **' 
Soodun  Lobar,  from  whom  he  pw 
on  the  2nd  of  Aghrain  1273,  and 
retained  possession  until  ousted  \sf 
fendant  No.  i,  who  purchased  the  * 
sale  in  e.\ecution  of  a  rent-decree 
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defendant  No.  2  against  the  defend- 
To.  3.      The    plaintiff  made  a   claim 

Section  246  of  the  Code  of  Civil 
lore  in  which  he  failed,  and  he  there- 
|riDgs  ibis  suit  to  establish  bis  title. 

defendant,   after  pleading  that    the 

baned  by  limitation,  states  that    the 

)rms  part  of  the  jungle  mehal    Ghat 

mggur;  that   it   was   held   heretofore 

Kbatoo  Lobar  under,  a  pottah  from 

ijah  of  Burdwan ;   that   Kbatoo  fell 

rears,  and    in  execution  of  a   decree 

him  this  land  was  put  up  for    sale 

purchased  by  the  defendant.  He  also 
that  in  a  suit  No.  1  of  1 860  between 

)vemment  and  the  Rajah  of  Burdwan, 
decide  on  a  local  enquiry  that  the 

In  dispute  did  not  belong  to  resumed 

*  No.  549,  but  to  jungle  mehal  Ghat 

wggar. 

the  Courts  below  decided  the  case 
>r  of  the  plaintiff,  holding  that  the 
rement-chiitahs  made  in  the  resump- 
lit  brought  by  Government  against 
'iherajdars  in  possession  were  suf!i* 
Jo  prove  that  the  disputed  land  was 
:d  wiihin  Dig  No  52,  and  appertained 

il  Xo.  ^49,  and  therefore  belonged  to 
limi^. 

contended  in  special  appeal  that  the 
»'s  report  and  the  resumption-chittahs 
resumption-proceedings  between  the 
iment  and  the  lakherajdar  could  not 
^en  as  evidence  against  the  present 
iam,  he  being  not  a  party  to  the  suit, 
timing,  moreover,  to  hold  the  land  as 
|iog  to  a  different  mouzah  ;  that  there 
existence  the  very  best  evidence  by 
it  could  have  been  shown  whether 
Ij  did  belong  10  the  one  mouzah  or 
other,  which  evidence  ought  to  have 
[produced  and  acted  upon ;  that  in 
indary-suit  between  Government  and 
Ijah  of  Burdwan,  through  whom  de- 
claims, such  chittahs  were  drawn  up, 
tps  inade  ;  and  that,  by  comparing  the 
oow  in  dispute  with  the  maps  and 
then  made,  it  would  be  easy  to  see 
which  boundary   the   disputed   land 

special  appellant  further  contended 
B  had  made  an  application  for  such 
nson  to  the  Court  below,  but  that  the 
"ftate  Judge  had  refused  to  entertaifi 
'iwe  he,  special  appellant,  had  been 

to  point  out  in  his  petition  the  pre- 
^  in  which  the  disputed  land  was  to 


be  found.  It  appears  to  us  that  this  objec- 
tion is  a  reasonable  one,  and  should  be  allow- 
ed. If  there  was  anything  on  the  record  to 
show  that  the  Subordinate  Judge  and  the 
Moonsiff  had  decided  the  case  in  favor  of  the 
plaintiff  on  anything  else  but  the  Ameen's 
report  and  the  chittahs  in  the  resump- 
tion-case ;  if,  that  is  to  say,  there  was  any 
evidence  taken  for  the  express  purpose  of 
proving  the  fact  as  to  which  of  these  two 
mouzahs  the  disputed  land  belongs  to,  it 
might  not,  perhaps,  be  necessary  to  remand 
the  case ;  but  where  the  very  best  evidence 
was  proffered  by  the  defendant — evidence 
which  would  have  conclusively  disposed  of 
the  case  between  the  parties,  inasmuch  as 
the  defendant  claims  through  the  Rajah  of 
Burdwan,  and  would  be  bound  by  any  previ- 
ous decision  which  had  previously  bound 
him,  we  think  that  the  Subordinate  Judge 
ought  to  have  entertained  the  application 
made  by  the  defendant  before  him,  and  to 
have  decided  the  dispute  between  the  parties 
on  a  reference  to  the  chittahs  drawn  up  in 
the  suit  No.  i.  The  chittahs  in  the  resump- 
tion-suit manifestly  could  not  be  evidence  of 
any  high  character  against  the  present  de- 
fendant, even  if  it  was  evidence  at  all. 

We,  therefore,  remand  the  case  to  the 
Court  below  in  order  that  an  Ameen  may  be 
deputed  to  ascertain  by  a  local  enquiry  and 
from  an  inspection  of  the  maps  and  chittahs 
made  in  suit  No.  i,  whether  these  disputed 
7  beegahsof  land  fell  within  the  boimdary  of 
Kateebun  or  within  «the  boundar)'  of  the 
jungle  mehal,  as  laid  down  in  the  decision  of 
the  suit  between  the  Rajah  of  Burdwan  and 
Government. 

Costs  to  follow  the  result. 


The  26ih  August  1871. 

Present : 

The  Hon'ble  G.  I/)ch  and  G.  C.  Paul, 

Judges, 

Putnee  lease— Construction— Sale  of  putnee— 
Regulation  VII I. ,  1819. 

Case  No.  2089  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Adtltiional  Judge  of  Nuddea^  dated 
the  loth  August  rSyOt  affirming  a  deci- 
sion  of  the  Subordinate  Judge  of  that 
District^  dated  the  22nd  January  tSyo. 

Mohadeb  Mundul  (Defendant),  Appellanty 

versus 
Mr.  H.  Cowell,    Receiver  of  the  estate  of 
Baboo  Fromothonath  Oey  (Plaintiff),  /ie- 
spondent. 


44^J 


Civil 


THE    VRKRLY    ftKPOKTRR. 


Rulings.  [Vol.  XV 


Baboo  Bhnivanee  Churn  Dull  for  Appellant. 
Baboo  Ras/i  Beharee  Ghose  for  Respondent. 

A  putnce  lease,  containing"  words  to  the  effect  that 
the  putneedar  could  give  no  dur-putnee  or  mokurruree 
lease  at  a  jumma  less  than  the  jumma  of  the  putnee, 
was  held  to  confer  no  such  power  as  that  described  in 
Clause  I,  Section  ii,  Kc<rulation  \'11L  of  iSn). 

A  portion  of  a  putnce  tenure  cannot  be  sold  under  the 
provisions  of  Re^'ulation  Vill.  of  1819  ;  and  if  an  auc« 
tion-purchaser  acquires  any  of  the  rights  of  the  putnee- 
dar, he  is  bound  by  the  acts  of  the  latter  as  rej^ardsthe 
{^rant  of  leases. 

Lochy  y, — Bauoo  Juv  CnuxnER  Paul 
Chowdhrv,  the  proprietor  of  8-annas  of 
Pergunnah  Haldah,  on  the  .22nd  of  Pous 
1244,  made  a  putnee-settlement  of  his  entire 
rights  in  favor  of  Messrs.  Cockerell  and 
Company,  at  a  jumma  of  Rupees  22,800. 
Baboo  Promothonath  D^y  subsequently  be- 
came the  owner  of  a  4-annas  share  of  a  moie- 
ty of  this  zcmindaree,  and  subsequently  Mr, 
Doyle  purchased  the  putnee  from  the  repre- 
sentatives of  Cockerell  and  Company,  and  on 
the  9th  Jeyt  1274  gave  a  mokurruree  of  4^ 
of  the  disputed  mouzahs  to  the  defendant  in 
this  case. 

In  1275  Promothonath  Dey  applied  to 
the  Collector  for  the  sale  of  his  share  of  the 
putnee  tenure  on  account  of  arrears  of  rent 
of  1274,  and  a  moiety  of  the  putnee  was 
sold  on  the  1st  jeyt  1275  (corresponding 
with  1868),  and  was  purchased  by  him.  He 
now  sues  to  set  aside  the  mokurruree  granted 
by  Doyle  to  the  defq/idant ;  and  both  the 
Lower  Courts  have  held  that,  as  an  auction- 
purchaser  under  the  provisions  of  Regula- 
tion VIll.  of  1 81 9,  he  is  entitled  to  set  aside 
the  lease  granted  by  Doyle ;  and  it  is  alleged 
that  Doyle  had  no  authority  to  make  such 
leases. 

In  special  appeal,  it  is  urged,  first  of  all. 
that  the  putneedar  had  authority  to  grant 
the  mokurruree ;  and  we  are  referred  to  cer- 
tain words  in  that  putnee  lease,  which  are  to 
the  effect  that  the  putneedar  could  give  no 
dur-putnee  or  mokurruree  at  a  jumma  less 
than  the  jumma  of  the  putnee.  But  this  is 
very  different  from  the  power  described  in 
Clause  I,  Section  11  of  Regulation  VIII.  of 
1819,  by  which  the  right  to  make  incum- 
brances has  been  expressly  vested  in  the 
putneedar.  There  is  no  such  power  given 
him  by  the  lease. 

It  is  then  contended  by  the  special  appel- 
lant that  the  sale  could  not  have  been  held 
under  the  provisions  of  Regulation  VIII.  of 
1 8 19,  because  under  the  provisions  of  that 


law  the  irhole  of  the  putnee  tenure,  and  not 
a  portion  of  it  only,  must  be  sold,  and  the 
sale  of  a  portion  is.  in  fact,  no  sale. 

The  respondent's  pleader  admits  the  force 
of  this  argument,  and  endeavours  to  meet  it 
by  saying  that  the  old  pulnee-engagemeni 
was  set  aside  by  a  fresh  engagement  which 
was  substituted,  as  was  shown  by  the  put- 
needar paying  one-half  of  the  rent  to  one 
zemindar  and  the  other  half  to  the  other 
zemindar.  But  the  respondent  is  unable  10 
show  that  any  fresh  lease  was  drawn  up,  or 
that  the  engagement  amounted  to  anything 
more  than  an  arrangement  entered  into  for 
the  convenience  of  the  parties  in  the  pay- 
ment of  the  rent. 

We  think  it  quite  clear  that  ^according  to 
law,  a  portion  of  a  putnee  tenure  cannot  be 
sold  under  the  provisions  of  Regulation  VIH. 
of  1819,  and  therefore  the  auction-purchaser 
of  such  portion  under  the  provisions  of  that 
law  would  acquire  nothing,  if  by  the  sale 
he  has  acquired  any  of  the  rights  of  the  put- 
needar, he  must  be  bound  bv  the  acts  of  the 
putneedar  who  gave  the  lease  to  the  defend- 
ant. 

It  appears  to  me,  for  these  reasons,  that 
this  suit  is  bad,  and  the  judgment  of  the 
I^wer  Courts  must  be  set  aside,  ^nd  the  suit 
dismissed  with  all  costs.  The  defendant  will 
be  restored  to  possession,  and  will  recover 
the  mesne-profits  for  the  period  during  which 
he  was  out  of  possession  with  interest,  as 
also  all  costs  realized  by  plaintiffs  in  exe- 
cution of  their  decree. 

PauK  y, —  I  concur. 


The  26th  April  1871. 
Present  : 

The  Hon'ble  G.  Loch  and  G.  C.  Paul. 

yudges. 

Joint  family— Presumption  of  Hindoo  Law. 

Case  No.  2129  of  1870. 

Special  Appeal  from    a   decision  passed   by 
the  yudge   of  24'Per^tinnahs^    da  led   ike 
28th  yuly    iS'jOy    modifying  a  decision    of 
the  Subordinate   yudge   of  thai  District. 
dated  the  21st  March  iSyo, 

Guni;.!  Dhur  Chatterjee  (Defendant^ 
Appellant, 

versus 

Soorjo  Nath  Chatterjee  (Plaintiff), 
Respondent, 

d 
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-  Bahoo  Romesh  Chunder  MiiUr  for 

Appellant. 

Bahoo  Ntl  Madhiih  Sein  for  Respondent. 

Where  a  member  ofafamilyclairjis  an  exclusive  right 
to  a  house  which  he  has  built,  the  presumption  of 
Hindoo  I^w  against  his  claim  arises  only  if  the  family 
is  Joint,  having  possession  of  joint  property. 

Loch,  J, — In  this  case  there  appears  to 
be  no  family-property  from  which  the  funds 
could  have  been  procured  for  the  building 
of  the  house.  I  think,  therefore,  that  the 
presumption  of  Hindoo  Law  does  not  arise, 
and  that  the  Judge  is  wrong  in  throwing 
the  burden  of  proof  on  the  defendant  in 
this  case. 

The  plaintiff  states  that,  during  his  resi- 
dence up-country,  he  remitted  monthly  sums 
of  between  25  and  30  rupees.  But  this  is 
not  foui^d  by  the  Lower  Courts,  and  the 
Judge  himself  says  that  the  evidence  as  to 
the  source  from  where  the  money  came  is 
very  vague.  But  he  throws  the  onus  on 
the  defendant,  because,  as  he  says,  the  par- 
lies being  members  of  a  joint  Hindoo  family, 
when  the  defendant  claimed  an  exclusive 
right  he  was  bound  to  prove  it. 

L'>oking  to  the  fact,  which  is  apparent, 
that  there  was  no  ancestral  source  of  wealth, 
that  plaintiff  was  absent  for  many  years,  and 
has  failed  to  prove  that  he  made  remittances 
which  were  to  be  used  for  the  purpose  of 
building  the  house,  I  think  that  this  was 
not  a  correct  course,  and  that  the  decision  of 
the  Lower  Appellate  Court  should  be  rever- 
sed, and  that  of  the  first  Court  restored  with 
all  costs. 

Paul^  y.  -This  case  strikes  me  in  three 
different  lights. 

First, — Supposing  that  the  presumption 
of  Hindoo  I^aw  did  arise  to  an  insignificant 
extent,  1  think  the  defendant  has  sufficiently 
discharged  himself  of  the  onus  of  proof,  by 
proving  that  the  house  was  built  by  him, 
and  that  he  paid  the  money. 

Secondly, — Looking  to  the  broad  facts 
of  this  case,  I  agree  wiih  my  learned  col- 
league in  saying  that,  even  if  the  presump- 
tion of  Hindoo  Law  did  arise,  it  should,  for 
the  purposes  of  justice,  be  restricted  to  its 
very  strictest  limit ;  and  1  consider  that  the 
presumption  of  Hindoo  Law  arises  only  when 
the  family  is  joint,  having  possession  of 
joint  property. 


In  the  present  case,  Baboo  Romesh  Chun- 
der Mitter  has  shown  satisfactorily  that  the 
only  thing  which  the  defendant  received 
from  the  plaintiff  was  the  sum  of  Rupees  5 
monthly,  and  that  this  would  be  quite  in- 
sufficient for  the  purpose  of  erecting  the 
house  in  question. 

Thirdly. -A  say  that,  if  the  onus  does  not 
fall  on  the  defendant,  the  plaintiff  has  got  to 
prove  his  case.  He  says  that  the  house 
was  built  from  the  remittances  which  he 
sent.  But  there  is  no  proof  of  these  remit' 
lances  having  been  sent.  They  must  have 
been  forwarded    by  letter,  and  there   must 

I  have  been   some  acknowledgment  of  them. 

I  In  fact,  there  is  no  proof  whatever  by  which 
any  connection  between  the  alleged  remit- 
tances and  the  building  of  the  house  can  be 
established,  neither  does  it  appear  that  the 
plaintiff  was  ever  consulted  or  in  any  way 
interested  in  the  erection  of  the  house. 
For  these  reasons,  I  think  that  the  case  was 
very  properly  decided  by  the  Subordinate 
Judge,  Baboo  Kylash  Chunder  Deb,  and 
that  his  decision  has  been  incorrectly  set 
aside  by  the  Judge.  I  would  reverse  the 
decree  of  the  Lower  Appellate  Court,  and 
restore  that  of  the  first  Court  with  all 
costs. 


The  26th  April  1S71. 

Pt^esenl : 

The  Hon'ble  K.  Jackson  and  W.  Ainslie, 

Judges. 

Summons --Commission—Rig^hts  of  parties. 

Case  No  2340  of  1870. 

Special  Appeal  from  a  decision  passed  l/y 
the  Judge  0/  Dacca,  dalcd  the  2jrd  July 
iSyOy  affirming  a  decision  of  ike  Addi- 
tional Subordinate  Judge  of  that  District, 
dated  the  2yth  Septernber  i86g. 

Huree  Dass  Bysack  (Defendant),  Appellant, 

versus 

Meer  Moazzum  Hossein  (Plaintiff), 
Respondent, 

Bahoos  Hem  Chunder  Banerjee*3ind  TmIccI 
Chunder  Sein  for  Appellant. 

Baboos  Kalee  Mohan  Doss  and  Doorga 
Alohun  Doss  for  Respondent. 
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Bahoo  Bhnwanee  Churn  Dutl  for  Appellant. 
Baboo  Rasfi  Beharee  Ghose  for  Respondent. 

A  putnce  lease,  containing  words  to  the  effect  that 
the  putneedar  could  give  no  dur-putnee  or  mokurruree 
lease  at  a  jumma  less  than  the  jumma  of  the  piitnee, 
was  held  to  confer  no  such  power  as  that  described  in 
Clause  I,  Section  ii,  Rejjulation  X'lll.  of  iSit). 

A  portion  of  a  putnee  tenure  cannot  be  sold  under  the 
provisions  of  Re<Tulation  VIII.  of  1819  ;  and  if  an  auc- 
tion-purchaser acquires  any  of  the  ris4"hts  of  the  putnee- 
dar, he  is  bound  by  the  acts  of  the  latter  as  regards  the 
grant  of  leases. 

Loch^  y, — Baboo  Jov  Chl'xder  Paul 
Chowdhrv,  the  proprietor  of  8-annas  of 
Pergunnah  Ilaldah,  on  the  .22nd  of  Pous 
1244,  made  a  putnee-settlement  of  his  eniire 
rights  in  favor  of  Messrs.  Cockerell  and 
Company,  at  a  jumma  of  Rupees  22,800. 
Baboo  Promothonath  Dey  subsequently  be- 
came the  owner  of  a  4-annas  share  of  a  moie- 
ty of  this  zcmindaree,  and  subsequently  Mr. 
Doyle  purchased  the  putnee  from  the  repre- 
sentatives of  Cockerell  and  Company,  and  on 
the  9th  Jeyt  1274  gave  a  mokurruree  of  4.^ 
of  the  disputed  mouzahs  to  the  defendant  in 
this  case. 

In  1275  Promothonath  Dey  applied  to 
the  Collector  for  the  sale  of  his  share  of  the 
putnee  tenure  on  account  of  arrears  of  rent 
of  1274,  and  a  moiety  of  the  putnee  was 
sold  on  the  ist  Jeyt  1275  (corresponding 
with  1868),  and  was  purchased  by  him.  He 
now  sues  to  set  aside  the  mokurruree  granted 
by  Doyle  to  the  def^dant;  and  both  the 
Tx)wer  Courts  have  held  that,  as  an  auction- 
purchaser  under  the  provisions  of  Regula- 
tion VIII.  of  18 1 9,  he  is  entitled  to  set  aside 
the  lease  granted  by  Doyle ;  and  it  is  alleged 
that  Dovle  had  no  amhoritv  to  make  such 
leases. 

In  special  appeal,  it  is  urged,  first  of  all, 
that  the  putneedar  had  authority  to  gram 
the  mokurruree ;  and  we  are  referred  to  cer- 
tain words  in  that  putnee  lease,  which  are  to 
the  effect  that  the  putneedar  could  give  no 
dur-putnee  or  mokurruree  at  a  jumma  less 
than  the  jumma  of  the  putnee.  But  this  is 
very  different  from  the  power  described  in 
Clause  I,  Section  11  of  Regulation  VIII.  of 
1819,  by  which  the  right  to  make  incum- 
brances has  been  expressly  vested  in  the 
putneedar.  There  is  no  s^uch  power  given 
him  by  the  lease. 

It  is  then  contended  by  the  special  appel- 
lant that  the  sale  could  not  have  been  held 
under  the  provisions  of  Regulation  VIII.  of 
1819,  because  under  the  provisions  of  that 


law  the  7('hoIe  of  the  putnte  tenure,  and  not 
a  portion  of  it  only,  must  be  sold,  and  the 
sale  of  a  portion  is,  in  fact,  no  sale. 

The  respondent's  pleader  admits  the  force 
of  this  argument,  and  endeavours  to  meet  it 
by  saying  that  the  old  putnee-engagemeni 
was  set  aside  by  a  fresh  engagement  which 
was  substituted,  as  was  shown  by  the  put- 
needar paying  one-half  of  the  rent  to  one 
zemindar  and  the  other  half  to  the  other 
zemindar.  Bui  the  respondent  is  unable  to 
show  that  any  fresh  lease  was  drawn  up,  or 
that  the  engagement  amounted  to  anything 
more  than  an  arrangement  entered  into  for 
the  convenience  of  the  parties  in  the  pay- 
ment of  the  rent. 

We  think  it  quite  clear  thal,*according  to 
law,  a  portion  of  a  putnee  tenure  cannot  be 
sold  under  the  provisions  of  Regulation  VIII. 
of  1819,  and  therefore  the  auction-purchaser 
of  such  portion  under  the  provisions  of  thai 
law  would  acquire  nothing,  if  by  the  sale 
he  has  acquired  any  of  the  rights  of  the  put- 
needar, he  must  be  botind  by  the  acts  of  the 
putneedar  who  gave  the  lease  to  the  defend- 
ant. 

It  appears  to  me.  for  these  reasons,  that 
this  suit  is  bad,  and  the  judgment  of  the 
Ix)wer  Courts  must  be  set  aside,  ;ind  the  suit 
dismissed  with  all  costs.  The  defendant  will 
be  restored  to  possession,  and  will  recover 
the  mesne-profits  for  the  period  during  which 
he  was  out  of  possession  with  interest,  as 
also  all  costs  realized  by  plainiiffs  in  exe- 
cution of  their  decree. 

PatiL  y. — I  concur. 

The  26ih  April  1871. 
Present : 

The  Ilon'ble  G.  Loch  and  0.  C.  Paul, 

yudges. 

Joint  family— Presumption  of  Hindoo  Law. 

Case  No.  2129  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  yudge  of  Q^'Per^funnahs,  daUd  the 
28th  yuly  iSyOy  modifying  a  decision  of 
the  Suhordinale  yudge  of  that  District, 
dated  the  21  st  March  iSyo. 

Gung.i  Dhur  Chalterjee  (Defendant), 
Appellant, 

versus 

Soorjo  Nath  Chatterjee  (Plaintiff), 
Respondent. 

d 


I- 


1871.] 


Civil 


THE   WKEKLY   RKPO&TKR. 


Rulings, 


447 


.  Bahoo  Romesh  Chunder  Miiler  for 

Appellant. 

Bahoo  Ntl  Madhub  Sein  for  Respondent. 

Where  a  member  ofa  family  claiois  an  exclusive  right 
to  a  house  which  he  has  built,  the  presumption  of 
Hindoo  l-aw  against  his  claim  arises  only  if  the  family 
is  joint,  having  possession  of  joint  property. 

Loch,  y, — In  this  case  there  appears  to 
be  no  family-property  from  which  the  funds 
could  have  been  procured  for  the  building 
of  the  house.  I  think,  therefore,  that  the 
presumption  of  Hindoo  Law  does  not  arise, 
and  that  the  Judge  is  wrong  in  throwing 
the  burden  of  proof  on  the  defendant  in 
this  case. 

The  plaintiff  states  that,  during  his  resi- 
dence up-country,  he  remitted  monthly  sums 
of  between  25  and  30  rupees.  But  this  is 
not  found  by  the  Lower  Courts,  and  the 
Judge  himself  says  that  the  evidence  as  to 
the  source  from  where  the  money  came  is 
very  vague.  But  he  throws  the  onus  on 
the  defendant,  because,  as  he  says,  the  par- 
ties being  members  of  a  joint  Hindoo  family, 
when  the  defendant  claimed  an  exclusive 
right  he  was  bound  to  prove  it. 

Looking  to  the  fact,  which  is  apparent, 
that  there  was  no  ancestral  source  of  wealth, 
that  plaintiff  was  absent  for  many  years,  and 
has  failed  to  prove  that  he  made  remittances 
which  were  to  be  used  for  the  purpose  ot 
building  the  house,  I  think  that  this  was 
not  a  correct  course,  and  that  the  decision  of 
the  Lower  Appellate  Court  should  be  rever- 
sed, and  that  of  the  first  Court  restored  with 
all  costs. 

Pauly  y.--This  case  strikes  me  in  three 
different  lights. 

A/'/j/.- -Supposing  that  the  presumption 
of  Hindoo  Law  did  arise  to  an  insignificant 
extent,  1  think  the  defendant  has  sufficiently 
discharged  himself  of  the  onus  of  proof,  by 
proving  that  the  house  was  built  by  him, 
and  that  he  paid  the  money. 

Secondly. — Looking  to  the  broad  facts 
of  this  case,  I  agree  with  my  learned  col- 
league in  saying  that,  even  if  the  presump- 
tion of  Hindoo  Law  did  arise,  it  should,  for 
the  purposes  of  justice,  be  restricted  to  its 
very  strictest  limit :  and  I  consider  that  the 
presumption  of  Hindoo  Law  arises  only  when 
the  family  is  joint,  having  possession  of 
joint  property. 


In  the  present  case,  Baboo  Romesh  Chun- 
der Mitter  has  shown  satisfactorily  that  the 
only  thing  which  the  defendant  received 
from  the  plaintiff  was  the  sum  of  Rupees  5 
monthly,  and  that  this  would  be  quite  in- 
sufficient for  the  purpose  of  erecting  the 
house  in  question. 

Thirdly.— \  say  that,  if  the  onus  does  not 
fall  on  the  defendant,  the  plaintiff  has  got  to 
prove  his  case.  He  says  that  the  house 
was  built  from  the  remittances  which  he 
sent.  But  there  is  no  proof  of  these  remit- 
tances ha\ing  been  sent.  They  must  have 
been  forwarded  by  letter,  and  there  must 
have  been  some  acknowledgment  of  them. 
In  fact,  there  is  no  proof  whatever  by  which 
any  connection  between  the  alleged  remit- 
tances and  the  building  of  the  house  can  be 
established,  neither  does  it  appear  that  the 
plaintiff  was  ever  consulted  or  in  any  way 
interested  in  the  erection  of  the  house. 
For  these  reasons,  I  think  that  the  case  was 
very  properly  decided  by  the  Subordinate 
Judge,  Baboo  Kylash  Chunder  Deb,  and 
that  his  decision  has  been  incorrectly  set 
aside  by  the  Judge.  1  would  reverse  the 
decree  of  the  Lower  Appellate  Court,  and 
restore  that  of  the  first  Court  with  all 
costs. 


The  26th  April  1S71. 

Pnsent  : 

The  Hon'ble  K.  Jackson  and  W.  Ainslie, 

Judges, 

Summons— Commission— Rights  of  parties. 

Case  No   2340  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  Dacca,  dated  the  2^rd  July 
iSyo,  affirming  a  decision  of  the  Addi- 
tional Subordinate  Judge  of  that  District, 
dated  the  2yth  September  i86g. 

Huree  Dass  Bysack  (Defendant),  Appellant, 

7'ersus 

iNIeer  .Moazzum  Hossein  (Plaintiff), 
Respondent, 

Bahoos  I/em  Chunder  Banerjee'sLnd  Lulcct 
Chunder  Sein  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Doorga 
Mohun  Doss  for  Respondent. 
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.  A  party  to  a  suit  has  a  \t%3\  r'xfrhi  to  apply  to  a  Court 
for  a  summons  to  a  witness,  or  for  a  commission  to  ex- 
amine a  witness.  The  Court  should  ^rant  the  application 
as  a  matter  of  course,  without  considerinc^  whether  the 
applicant  can  derive  any  advantage  therelrom. 

ynikson,  J.  Wk  ihink  that  this  case 
must  be  remanded  to  the  Judge  in  order 
that  the  witnesses  whom  the  defendant  cited 
to  prove  that  Abdool  Mujid  was  a  partner 
in  the  shop  should  be  examined  either  on 
commission,  or  it  would  be  better  perhaps  if 
he  should  summon  them  to  Dacca  and  ex- 
amine them  himself. 

The  Judge  says :  *'  I  do  not  see  what 
*'  useful  end  would  be  attained  by  examining 
''  the  witnesses  of  whose  non-examination 
*'  the  appellant  makes  complaint."  It  is  very 
difficult  to  say  what  might  be  the  result  of 
their  evidence.  We  understand  that  they 
were  called  to  prove  the  partnership  between 
the  defendant  and  Abdool  Mujid.  The  evi- 
dence which  has  been  given  to  prove  that 
partnership  has  been  held  by  the  Judge,  in- 
sufficient, and  it  is  just  possible  that  these 
witnesses  might  give  evidence  to  prove  that 
which  the  Judge  has  held  not  sufficiently 
proved  yet. 

As  to  the  right  of  the  defendant  to  have 
these  witnesses  summoned,  we  find  on  the 
record  that  he  applied  that  a  commission 
might  issue  for  iheir  examination  on  the  i6th 
September.  The  day  fixed  for  the  hearing 
of  the  case  was  the  24th  September,  and  the 
witnesses  were  not  wholly  examined  until 
the  2  7ih  September.  Although  it  is  evi- 
dent that  even  in  this  application  there  was 
a  good  deal  of  delay,  as  it  might  have  been 
made  nearly  a  forti\ight  sooner,  still  there  was 
time  for  the  commission  to  issue,and  the  de- 
fendant was,  therefore,  entitled  to  have  that 
commission  issued.  The  facts  of  the  case 
are  somewhat  peculiar,  and  it  is  just  possible 
that  the  evidence  of  these  witnesses  may 
throw  light  upon  it  We  think  that  the  de- 
fendant is  entitled  to  have  them  examined 
before  the  question  is  decided  against  him. 

We,  therefore,  remand  this  case  for  such 
examination  of  the  witnesses.  After  hear- 
ing that  evidence,  the  Lower  Appellate  Court 
will  pass  a  fresh  decision  in  the  case. 

Costs  of  this  appeal  will  abide  the  result. 

Ainslie,  J. — 1  wish  to  add  that,  in  my 
opinion,  it  is  not  the  business  of  the  Court, 
on  receiving  an  application  for  a  summons  to 
a  witness  or  for  a  commission  to  examine  a 
witness,  to  consider  whether  it  is  likely  that 
the  summons  can  be  served,  or  the  com- 


mission executed  so  as  to  bring  the 
or  his  deposition  before  the  Court  on  t) 
fixed  for  the  hearing  of  the  suit.    A 
to  a  suit  has  a  legal  right  to  ask  the 
ance  of  the  Court  in  these  matters. 
Court  should  grant  it  as  a  matter  of 
It  is  for  the  party,  and  not  for  the  Cg 
consider  whether  he  can  derive  anr 
tage  from  his  application.     If  hefaasi 
it   so   long  that  he  fails  to  get  the 
executed  in  sufficient  time,  he,  of  comi 
take  the  consequences  of  his  delay, 
Court   will  not  adjourn  the  case  to 
his   neglect.     But   unless  it  appears 
that  it  is  not  only  improbable,  but  im] 
for  the  process  to  be  effectually  \i 
application  should  certainly  be  cfynplu 
Indeed,    I   have  great     doubts    wbetl 
should  not  be  complied    with  in  er< 
stance,  as  it  may  happen  that  the  casei 
not  be  called  up  for   hearing  on  tl 
originally  fixed,  and  possibly  the  witi 
the   return   to  the  commission  might 
Court   on  the  day   to  which  it  ma? 
journed.     If  a  party  to  a  suit  thinks  it  4 
his  while  to  incur  the  expense  of  takii" 
a  process  on  the  chance  of  deriving 
from  it,  I  would  not  prevent  his  d( 
I  would  only  take  care  that  he  did 
the  late  issue  of  the  process  as  an  ex< 
delaying  the  final  hearing  of  the  case. 

I  would  call  the  attention  of  the 
below  to  the  remarks  of  Mr.  Justice 
Jackson  in  page  419,  ii  Weekly  R( 


The  27th  April  1871. 

Present : 

The  Hon'ble  G.  Loch  and  O.  C.  PauH 

Judges. 

Mortgage  by  tenaots— Lialnlitks  oC 
mortgag^ees. 

Case  No.  1888  of  1 870  under  Act  X.  of  i 

Special  Appeal  from  a  decision  pi 
the  Judge  t>f  Backer gunge^  dated  Ax 
August  i8yo,  modifying  a  decision  o/i 
Deputy  Collector  0/  Per oze pore,  dam 
24th  February  i8jo. 

Lalla  Milterjeet  Singh  (Plaintiff).  Afpei 

versus 

Raj  Chunder  Roy  and  others  ( Defends 

Respondents. 
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Baboo  Anund  Chunder  Ghoisal  for 
'  Appellant. 

hboo  Romesh  Chunder  Milter  for 
Respondents. 

,.j  tenants,  after  mortg'agin^  their  land,  agree  to 
^increased  rent  to  their  lanolord,  who  is  ignorant 
[mortgage,  and  the  property  is  afterwards  sold 
hctioo  of  the  mortgage-debt,  the  zemindar  is 
to  recover  the  increased  rent  from  the  tenants 
the  party  who  has  succeeded  to  their  rights 
sts. 

J. — ^Thk  contention  in  this  case  is 
the  rent  payable  to  the  zemindar  is 
155  or  Rupees  115.     It  appears  that, 
ibe  y«ir  1269,  t^e  defendant-tenants, 
the  Dutts,  had  paid  to  the  zemindar 
ipees  }p  annas  and  some  odd  gundahs 
;  that  in  Pons  1269  they  mortgaged 
property  to  one  Raj  Chunder  Roy,  the 
respondent  before  us ;   that  subse* 
to  the  dale  of  their   mortgage,   they 
to  pay  the  zemindar   an   increased 
){ Rupees  10  per  annum;  and  the  ze- 
has  realized  the   increased  rent  of 
125  for  two  or  three  years  from  that 

Chunder  got   a  decree   against   the 
in  1270,  and  put  up  the  pleaded  pro- 
to  sale,  and   purchased  it  himself  in 
';  and  the  contention  before  us  is  that 
lot  be  bound  by  the  acts  of  the  mort- 
Tt  inasmuch  as  the  rents  had  been  in- 
by  the  mortgagor  after  the  property 
rn  mortgaged  to  him. 

appear  to  me  that,  so  far  as  the  zemin- 
U  concerned,  this  contention  will  not 
I*   The  zemindar,  as  is  ajmitted,  was 

ttof  the  mortgage.  He  was  dealing 
tenants  in   possession.     They  had  ap- 

to  him  to  have  their  names  registered 
place  of  the  party  whose  name  was 

in  the    books,   namely,   Ram   Churn 

rharjee ;  and  being  unable  to  pay  Ru- 

500  which  he  demanded  for  this  trans- 

tbey  agreed  to  pay  an  increased   rent 

\o  per  annum.     It  is  found  by  the 

'r  Courts   that   they  did    agree  to  this 

'Oder  the    circumstances    in  which   the 

rindar  was  placed   with  respect  to  the 

*'its»   it   appears  to   me    that    anything 

u  the  tenants  might  have  done  injurious 

^«e  mortgagee,  the  zemindar  had  nothing 

^  fc  with  that ;  and  if  the  tenants  agreed 

^P*y  an  increased  rent,  he  is  entitled  to 

>r  that  rent  from   them  or  from    the 

^f  ^bo  has  succeeded  to  their  rights  and 


interests.  For  these  reasons,  I  would  reverse 
the  decision  of  the  Lower  Appellate  Court, 
and  restore  that  of  the  first  Court  with  all 
costs. 

PaiiU  J' — In  this  case  Bjboo  Romesh 
Chunder  Mitter,  who  appears  for  the  re- 
spondent, admits  that  the  decision  of  the 
Lower  Appellate  Court  can  only  be  support- 
ed on  the  construction  which  can  be  put 
upon  a  certain  decree.  He  candidly  admits 
that  that  decree  has  not  been  filed,  and  prac- 
tically this  admission  is  equal  to  an  aban- 
doning of  his  contention. 

I,  therefore,  agree  with  my  learned  col- 
league in  reversing  the  decision  of  the 
Lower  Appellate  Court,  and  restoring  and 
affirming  that  of  the  first  Court  with  all 
costs. 


The  27ih  April  1S71. 

Present : 

The  Hon'ble  F.  13.  Kemp  and  V.  A.  Glover, 

Judges. 

Appiicatioo  for  partial  execution— Proceedtag^s. 

Case  No.  482  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Beerbkoom,  dated  the 
2yth  October  rSjCA  affirming  an  order  of 
the  Subordinate  Judge  of  that  District, 
dated  the  2nd  March  iSjo. 

Koylas  Naih  Ghose  (Decree-holder), 
Appellant^ 

versus 

Nitya  Shama  Dossee  (Judgment-debtor), 

Respondent, 

Baboo  Gopal  Lall  Mitter  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for 
Respondent. 

An  application  to  execute  an  aliquot  part  of  a  decree, 
though  irre^^ular  and  ineffectual  for  the  purpose,  must, 
'\i  made  bomi  fide  under  a  misapprehension  of  the  law, 
tie  regarded  as  a  proceeeding  which  keeps  the  decree 
alive. 

Glover,  J, — This   is   an  application  for 

execution  of  a  decree  of  which  the  present 

judgment-creditors  are  the  purchasers.     The 

'purchase   was    made    in    1865.     The    first 
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execution  was  taken  out  by  the  original 
difcree-holder  in  June  1861,  and  fuiiher  pro- 
ceedings were  taken  from  time  to  time  up  to 
the  loih  of  December  1864,  and  there  is  no 
question  that  up  lo  that  date  everything  was 
conducted  according  to  the  regular  procedure. 
From  the  dale  of  their  purchase,  the  two 
decree-holders  made  several  attempts  acting 
5>eparaiely,  each  one  on  account  of  his  own 
share,  to  get  execution  of  the  decree,  and 
the  proceedings  in  connection  therewith  went 
on  up  to  June  1869,  when,  on  a  special 
appeal  decided  by  Justices  L.  S.  Jackson  and 
Markby,  it  was  held  that  these  purchasers  of 
an  aliquot  part  of  a  decree  were  not  entitled 
to  take  out  execution  in  the  form  in  which 
ihey  had  taken  it.  Upon  this,  the  two  pur- 
chasers joined  together,  and  took  out  one 
execution  as  for  the  whole  decree  against  the 
judgment-debtors.  That  application  was 
made  on  the  Qthof  July  1869.  The  Judge, 
whilst  finding  that  up  to  1865  effectual  pro- 
ceedings had  been  taken  and  money  paid  for 
the  purpose  of  executing  the  decree,  holds 
that,  in  accordance  with  a  decision  of  this 
Court  of  the  I5lh  of  March  1869,  in  the 
case  of.  Poorno  Chunder  Mookerjee  and 
others  versus  Sharoda  Churn  Rov,  to  be 
found  in  Volume  XL,  Weekly  Reporter, 
page  241,  execution  could  not  proceed  upon 
an  application  made  with  a  view  to  execute 
an  aliquot  part  of  a  decree,  and  that  there- 
fore all  proceedings  between  December  1864 
and  the  last  application  for  execution  in 
1869  were  null  and  void,  and  consequently 
that  the  present  purcRasers  of  the  decree 
were  barred  by  the  Statute  of  Limitation, 
more  than  three  years  having  elapsed  since 
any  bomUUde  proceeding  had  been  taken  lo 
keep  the  decree  alive. 

This  decision  appears  lo  us  to  be  wrong. 
In  the  first  place,  the  order  passed  by 
the  learned  Judges  of  this  Court  in  spe- 
cial appeal  on  the  24th  of  June  1869 
merely  decided  that  the  application  for 
execution  could  not  proceed  in  iis  then 
separate  form,  and  the  decision  of  the  15th 
March  1869  on  which  the  Judge  places 
special  reliance  distinctly  left  this  question 
of  limitation  undetermined.  The  learned 
Judges  say  that  with  reference  to  whether 
ihc  proceedings  which  had  been  taken 
would  be  effectual  proceedings  to  keep  the 
decree  in  force  so  as  to  save  the  decree- 
holder  from  the  operation  of  Sections  20  and 
21  of  Act  XIV.  of  1859,  was  a  question 
with  which  they  did  not  deal.  The  decision 
went  s*mply  on  the  question  as  to  whether 
the  proceedings  in  execution  were  legal. 


'I'here  is  another  case  which  ibe  }i 
thinks  to  have  been  set  aside  by  the  ni 
last  quoted,  namely,  the  case  of  Roy  B 
nath  Chowdhry  and  others  ver^tu  Pfaii| 
Roy  Chowdhry,*  in  which  it  is  dilj 
ly  laid  down  that  an  application  mad) 
one  or  more  out  of  several  decree-bokid 
an  application  made  in  the  interests  J 
and  that  every  proceeding  taken  by  om 
proceeding  taken  for  the  benefit  oifl 
enforce  the  judgment  or  to  keep  it  io  I 
This  decision,  which  has,  we  may  (M 
been  followed  in  more  than  one  instsud 
certainly  not  set  aside  or  overruled  bj 
decision  in  the  case  of  Pooyjo  Chi 
Mookerjee.  It  is  clear  that  all  thrf 
Judges  meant  to  lay  down  in  that  caai 
that  the  purchaser  of  an  aliqfiot  sba| 
part  of  a  decree  could  not  lake  out  ci 
lion-proceedings  for  the  particular  1 
he  had  purchased ;  but  they  did  not 
that,  if  such  proceedings  were  taken  i| 
a  misapprehension  of  the  law,  but  wij 
bond' fide  endeavour  to  recover  the  anj 
due,  the  decree-holders  might  not  bej 
cessful  when  the  proceedings  were  k 
matized  by  all  the  purchasers  joinlBj 
gether  in  one  application  for  cjecsl 
In  the  present  case,  therefore,  the  poM 
be  decided  was  whether  the  prcviowj 
ceedings  of  the  purchasers,  admiiuasi 
to  have  been  irregular,  were  bonA-fnk 
ceedings  taken  to  keep  the  decree  aiiw 
appears  ihat  money  was  paid  bf  1 
parties  on  several  occasions  betwecnj 
and  1867,  and  it  is  nowhere  conlcndg 
these  payments  on  the  part  of  ib€  porca 
were  woiboml  fide.  On  the  contrary,  tw 
objection  made  10  them  in.  the  pewM 
appeal  to  the  Judge  was  that  ibey! 
illegal.  This  being  so,  and  lakiDfl 
whole  tenor  of  the  Judge's  decisiorl 
consideration,  we  think  that  there  trt 
quasi  finding  that  thtse  proceeding^ 
bond  fide,  and  the  Judge  was  quite  ji^ 
in  presuming  them  to  have  been  so  wj 
mala  fides  was  insinuated.  If  ibc  pA« 
ings  taken  between  1865  and  '3^?j 
bond  fide,  it  is  clear  that  the  V^^^^ 
cation  by  both  the  purchasers  of  ibc  *J 
jointly  is  an  application  made  wilbinjH 
of  the  last  proceedings  uken  in  eie«j 
and  therefore  is  within  time.  \ 

The  decision  of  the  Judge  *>«^^o*i*^ 
fore  reversed,  and  execution  will  be  alM 
to  proceed  in  the  usual  way.  J 

*  8  W.  R..  p.  too.  " 
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The  27th  April  1871. 

Present : 

[on'ble  F.  B.  Kemp  and  F.  A.  Giover,, 
Judges. 

ion—Illeg^ml  Distraint— Section  23,  Act 
X.,  Z859. 

Case  No.  1831  of  1870. 

Appeal  from   a  decision  passed  by 

tpuiy  Commissioner  of  Maunbhoom^ 

|W  the  ^th  March  iSjo,  affirming  a 

'  ion  of  the  Moonsiff  of  Kughoonath- 

datedMhe  30th  ^September  i86g. 

Bishto  Acharjee  (Defendant), 
Appellant, 

versus 

LallTewarry  (Plainliff),  Respondent, 

Bkcwanee  Churn  Dutt  for  Appellant: 

Pitambur  Chatter jee  for  Respondent. 

Irr  B  ryot  for  the  recovery  of  the  value  of  his 
r  Juegally  distrained  as  the  property  of  another 
efailine  under  Section  23,  Act  X.  of  1859,  and 
hrought  in  the  Gvil  G)urt. 

pr,  J, — ^The  point  for  decision  in  this 
appeal   is  whether  the  Civil   Court 
isdiction  to  try  the  suit. 

plaintiff  sued  for  the  value  of  cer- 

idy  said  to  have  been  illegally  dis- 

by  the  defendant-landlord   for  rent 
a  third  party. 

)pear8  that   the   plaintiff  brought   a 
ler  Ad  X.  of  1859,  Section  139,  in 
^which  was  dismissed. 

was  considerable  argument  as  to 
^vas  the   nature    of    this   suit.    The 
Commissioner  in  his  judgment  styles 
claim  preferred  on  the  ground  that 
distrained  belonged  to  the  plaintiff, 
to  the  distrainee."    To  clear  up  the 
the  record  of  the  case  was  sent  for, 
[)t  appears  from  it  that  the  suit  was  one 
Wcgal  distraint"   under  Section   139, 
'  of  1859. 

lie  case   of    Joy   Lall    Shah    versus 
Paul     Chowdhry»     9     Weekly 
Jol.  XV. 


Reporter  162,  the  question  as  to  whether  a 
party    between    whom    and    the    distrainer' 
there  existed   no    relationship    of    landlord . 
and  tenant  could  sue  for  damages  in  a  Civil- 
Court  was  much  discussed,  and  it  was  de-* 
cided   that  such  a  suit    would    fall    either 
within   Section  139  or  Section   143  of  Act 
X.  of  1859,  and  would,  under  the  Clauses  of. 
Section  33,  be  cognizable  solely  by  a  Revenue- 
Court. 

The  precedent*  quoted  by  the  Deputy^ 
Commissioner  has  been  virtually  overruled, 
by  later  decisions. 

We  think  that  the  ruling  in  Joy  Lall 
Shah  versus  Brojonath  Paul  is  the  correct 
one,  and  that  tne  plaintiff's  suit  for  the 
recovery  of  the  value  of  his  property,  ille- 
gally distrained  as  the  property  of  another 
ryot,  was  one  falling  under  the  provision^ 
of  Section  33,  Act  X.  of  1859,  and  could 
not  have  been  brought  in  the  Civil  Court. 

The  appeal  must  be  allowed  and  the  ordef 
of  both  Lower  Courts  reversed  with  costs. 


The  27th  April  1871. 
Present : 

m 

The  Hon'bie  £.  Jackson  and  W.  Ainslie, 

Judges. 

Anthority  of  Full  Bench  Rulings— Afife  of  mar 
jority— Section  a6,  Act  XL.  of  1858— Admis- 
sions. 

Case  No.  2073  o^  1^70. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca,  datetf 
the  1 6th  August  fSyo,  affirming  a  decir 
sion  of  the  Moonsiff  of  Furreedpore, 
dated  the  26th  January  i8yo. 

Tarinee  Pershad  Sein  (Defendant), 
Appellant, 

versus 

Dwarkanath  Rukheet  (Plaintiff), 
Respondent, 

Mr.  Mun  Mohun  Ghose  and  Baboo  Sung- 
shee  Dhur  Sein  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Grija  Sun- 
kur  Mojoomdar  for  Respondent. 


»  I  W.  R.,  p.  36- 
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In  preference  to  rulings  of  the  Bombay  High  Court, 
the  High  Court  at  Fort  William  held  itself  bound  to 
follow  a  ruling  of  its  own  Full  Bench  to  the  effect  that 
the  provision  as  to  majority  in  Section  26,  Act  XL.  of 
I&58,  applies,  though  proceedings  may  not  have  been 
taken  in  the  Civil  Court  for  the  care  of  the  person  or 

Protection  of  the  property  of  one  (not  being  an  European 
tricish  subject)  who  has  attained  the  age  of  iR  years.     I 

A  plaintiff  abandoning  his  own  case,  and  falling  back 
Oti  the  admission  of  the  defendant,  is  bound  to  take 
those  admissions  as  they  stand,  and  in  their  entirety. 

Ainslie,  J, — Dwarkanath  Rukhekt  sues 
on  his  own  account  and  as  guardian  of 
his  minor  brother  Mohima  Chunder  Rukheet 
to  recover  possession  from  the  defendant, 
Tarinee  Pershad  Sein,  of  a  6-annas  share  of 
an  ancestral  jote  and  a  lo-annas  share  of 
the  family  khanabaree  out  of  8  annas  of 
the  former  and  12  annas  of  the  latter, 
which  have  come  into  the  possession  of  the 
latter  under  a  conveyance  purporting  to  be 
executed  by  all  the  members  of  the  family. 

The  first  Court  decreed  the  claim  as  stat- 
ed by  the  plaintiff. 

The  Subordinate  Judge  of  Furreedpore, 
on  appeal  by  the  defendant,  disallowed  the 
claim  as  to  2  annas  of  each  property,  but 
affirmed  the  decree  as  to  the  remainder. 

The  defendant  appeals  to  this  Court,  and 
the  first  ground  urged  is  that  the  suit  was 
wrongly  brought  by  Dwarkanath  as  guar- 
dian, inasmuch  as  it  has  been  found  that 
his  brother  Mohima  had  attained  the  age  of 
16  years,  and  under  Hindoo  Law  is  not  a 

minor. 

The  question  of  majority  is  in  this  case 
one  of  procedure  only.  The  plaintiff  has 
been  allowed  to  proceed  with  the  suit  un- 
der Section  3,  Act  XL.  of  1858,  and  by 
Section  26  of  that  Act  it  is  enacted  that 
"  for  the  purposes  of  this  Act  every  person 
shall  be  held  to  be  a  minor  who  has  not 
attained  the  age  of  18  years;"  and  it  was 
held  by  a  Full  Bench  of  this  Court  (10 
Weekly  Reporter,  Full  Bench  Rulings,  page 
36)  that  this  provision  applies,  though  pro- 
ceedings may  not  have  been  taken  in  the 
Civil  Court  for  the  care  of  the  person  or 
protection  of  the  property  of  a  person  (not 
being  a  European  British  subject)  who  has 
not  attained  the  age  of  1 8  years. 

Mr.  Ghose  for  the  special  appellant  has 
referred  to  two  Bombay  cases  reported  in 
the  2nd  and  5th  Volumes  of  the  Bombay 
Reports  at  pp.  329  and  95  respectively; 
but  we  think  wc  are  bound  to  follow  the 
ruling  of  the  Full  Bench  of  this  Court  on 
the  point. 


The  objection  on  the  merits  is 
Lower  Appellate  Court  has  come  to  no] 
finding  as  to  the  state  of  the  family. 

It  appears  that  there   were  two 
Gour  and  Nihal  Chand,  who  held  it 
of  the  jote  or  homestead,  Gour 
annas  of  each  and  Nihal  Chand  8 
each. 

Gour   had  •  4   sons  who   lived  tD 
from    him,    Pud  do    Lochun,   Suroo^l 
Coomar,  and  Bunsee  Buddun.    The | 
are  the  sons  of  Puddo  Lochun.    Ti 
that  their    father  and    his   brother 
lived  in  union  while  the  other  two 
lived  separate.    Consequently,  on  the 
of  Suroop,  his  one-fourth    share  of 
father's  estate  was  taken  by  Pdddo  ~ 
to  the  exclusion  of  Ram  Coomar  and 
Buddun.      Thus    Puddo   Lochon 
possessed  of  2  annas  of  both  jote  and 
stead. 

It  is  further  alleged  that  Puddo 
acquired  by  purchase  from  Nihal  a 
share  of  2  annas  in  each,  and  tbtt 
Monee,  his  wife  and  mother  of  the  pi 
subsequently  purchased  2  annas  of  t 
and  6  annas  of  the  homestead  from 
persons  who  had  bought  the  sime 
Nihal  Chand. 

These    acquisitions     are    stated 
plaintiffs  to  have  been  made  entirclj  fltj 
separate  account  by  their  father  and 

The  plaintiffs'  share,  as  stated  bf 
comes  to  6  annas  of  the  jote  and  lO 
of  the  homestead. 

Puddo  Lochun*s  share  inherited 

from  his  father       i  tni*    tl 

Ditto  inherited  from  Suroop  ■..  i  una    t( 
Ditto  purchased  by  himself  ...  2aiiBas 
Ditto  ditto  by  Indro  Monee  ..  2  anoas 


Total 


6  annas.  i#1 


The  defendant,  on  the  other  haiHl, 
that   Puddo  Lochun   and  Saroop 
union,  but  separate  from  the  other 
and  states  that  the  whole  family  held  6j 
of  the  jote  and  homestead,  wliich,  c 
death  of  Suroop,  was  divisible  ioeqotl 
between  the  three  survivors,  sod  thai 
survivors  jointly  purchased  2  annsi 
jote  and  6  annas  of  the  homesietdfe 
representatives  of   Nihal  Chand,  »w 
held  in  common  8  annas  of  the  fc 
1 2  annas  of  the  latter,  which  they 
to  him  by  the  deed  of  sale  put  ' 
the  suit.    He  also  denied  tbit  1 
Chun  purchased  ft  ««ftnnas  slMure  frt* 
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Subordinate  Judge  has  found  that 
Iff  has  entirely  failed  to  prove  any  pur- 
by  Paddo  Lochun. 

then  goes  on  to  find  as  follows :  '^  Both 
iplaintif!  and  defendant  have  admitted 

with  tb«  exception  of  the  aforesaid  2- 
share,   the   share   of  the  plaintiff's 

sr  Poddo  Lochun  amounted  to  a  annas, 

Ive  of  the  share  enjoyed  by  Suroop. 

I,  under  the  aforesaid  circumstance,  I 
see  the  necessity  for  determining  in 
;£ase  whether  the  said  Puddo  Lochun 
lined  the  entire  share  enjoyed  by  Su- 

orthe  one-third  of  the  same/' 

:is  true  that  the  plaintiff  claims  2  annas 

4  annas,  and  that  the  defendant  assigns 

2  annas  out  of  6  annas,  and  thus  there 

difference  in  the  actual  quantity  of  the 

to  which    plaintiff  is  entitled  under 

allegation ;  bat  there  is  a  most  material 

ince  in  the  quality ;  in  one  case  it  is  a 

ite  estate — in  the  other,  a  share  of  a 

restate. 

tifae  plaintiff  is  to  have  the  benefit  of  the 
idani's  admission,  he  must  take  it  in  its 
;j,  and  accept  the  share  offered  to  him, 
of  an  undivided  estate.     The  Sub- 
e  Judge  has  treated  the  admission  of 
>endant  as  conclusive ;  but  if  the  plaint- 
to  abandon  his  o\Vn  case,  and  fall 
the  admissions  of  the  defendant,  he 
be  bound  to  take  them  as  they  stand, 
.'SO  taking  them  he  would,  on  his  own 
admit  that,  at  least  up  to  the  death  of 
Pi  the  family  remained  undivided.  Now, 
ink  it  is  quite  clear  that  the  plaintiff 
imended  to  take  up  this  position,  and 
'e  Subordinate  Judge,  in  refusing  to 
Dtiff's  case  as  stated  by  him,  and  re- 
npoQ  defendant's  statement  as  an  ad- 
.  has  taken  up  ground  for  the  plaint- 
^  he  (plaintiff)  would  be  the  last  to 
T  himself.    No  doubt,  the  Subordinate 
did  not  do  this  intentionally.     He 
to  have  thought  there  was  no  objec- 
to  taking  defendant'^  statements  piece- 
holding  him  to  what  suited  his  pur- 
auid  refusing  to  notice  what  was  ad- 
.';  but  in  this   he   was  clearly  wrong, 
ijttdgment  on  this  point,  as  it  stands,  is 
■^cd  solely  on   defendant's   admission, 
^admission,  if  properly  and  fairly  con- 
aad  deUberately  accepted,  involves 
iceptaace    of  the  allegation  that  the 
was  undivided  at  least  up  to  the  death 
opr  apd  this  would  have  a  most  im- 
betriog  on  the  reinainiiig  part  of  the 


on 


Ihe 


case,  namely,  the  question  whether  th^  pur- 
chase in  Indro  Monee's  name  was  really  « 
separate  purchase  by  her  or  a  joint  purchase 
by  the  family.  This  was  entirely  overlook* 
ed  by  the  Subordinate  Judge. 

If  the  plaintiff  deliberately  elects  to  stand 
by  the  admission  of  the  defendant,  taking  tho 
whole  of  it  as  it  stands,  the  Lower  AppeU 
late  Court  will  have  to  re-try  the  question  a9 
to  this  last  purchase,  assuming  as  a  fact  that 
the  family  was  undivided  at  the  date  of 
Suroop's  death,  and  to  find  whether  plaintiff 
has  proved  that  there  was  an  actual  separa- 
tion in  estate  between  the  date  of  Suroop'a 
death  and  the  date  of  Indro  Monee's  pur- 
chase. 

If  the  plaintiff,  on  the  other  hand,  declines 
to  take  the  2  annas  assigned  to  him  In  de- 
fendant's answer  as  a  part  of  a  joint  estate, 
it  will  be  necessary  for  the  Judge  to  try 
whether  Puddo  Lochun  and  Suroop  were 
living  separate  in  estate  from  their  other 
two  brothers,  and  whether  the  former  con* 
sequently  took  exclusive  possession  of  the  i- 
anna  share  of  Suroop.  If  the  plaintiff  can- 
not establish  this,  he  will,  as  regards  this 
part  of  the  case,  only  be  entitled  to  one- 
third  of  4  annas  stated  by  him  to  be 
the  total  ancestral  estate  of  his  father  and 
uncle,  for  the  Subordinate  Judge  has  al- 
ready found  as  a  fact  that  Puddo  Lochua's 
purchase  from  Nihal  Chand  is  not  in  any 
way  established ;  and  as  plaintiff  has  framed 
his  title  specifically  in  one  way,  he  cannot, 
on  failure  to  establish  his  own  case,  fait 
back  upon  a  case  taken  from  defendant's 
statements  unless  he  consents  to  take  it  in 
its  entirety ;  and  this,  we  are  supposing,  he 
refuses  to  do. 

Plaintiff  has  stated  the  ancestral  estate  to 
be  limited  to  4  annas,  and  by  this  statement 
he  is  bound,  and  beyond  this  he  cannot  go. 
He  claims  one  half ;  if  he  can  establish  a  right 
to  this,  well  and  good.  If  not,  he  can  only 
get  a  one-third  share. 

If  plaintiff  does  not  succeed  in  proving 
the  separation  in  estate  of  Suroop  and 
Puddo  Lochun  from  the  other  brothers,  the 
Subordinate  Judge  will  have  to  re-consider 
the  judgment  as  to  Indro  Monee's  purchase, 
for  the  suit  will  then  stand  as  in  the  first- 
considered  case  of  plaintiff  agreeing  to  accept 
defendant's  admissions  in  their  entirety. 
There  will  be  no  proof  of  separation  up 
to  Suroop's  death,  and  plaintiff  will  have 
to  establish  the   subsequent  separation  by 
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evidence  sufiicient  to  rebut  the  presumption 
df  union. 

. ;  In  conclusion,  we  would  remark  that  the 
finding  of  the  Judge  on  the  point  of  separa- 
tion is,  as  it  stands,  very  incomplete  and 
unsatisfactory.  He  says  nothing  about  sepa- 
i^ation  in  estate,  and  speaks  only  of  separation 
m  food.  Then  the  date  of  separation,  if 
there  really  was  any,  is  only  given  as 
^*  from  a  long  time."  But  as  there  is  nothing 
in  the  judgment  to  show  when  Suroop  died 
or  when  the  sale  to  Indro  Monee  took  place, 
ai[id  for  all  we  know  these  may  have  been  a 
still  longer  time  ago,  it  cannot  be  said  that 
there  is  any  valid  reason  given  for  the  con- 
clusion :  "  Hence  the  plea  set  up  by  the 
^'defendant  Tarinee  Pershad  that  the  said 
'[shares  were  purchased  with  joint  funds  is 
"  not  fit  to  be  admitted." 

The  case  is  remanded  for  re-trial  with 
reference  to  the  above  remarks.  Costs  to  fol- 
low the  result. 


The  27th  April  1871. 

Present: 

The  Hon'ble  A.  G.  Macpherson  and  Onoo- 
kool  Chunder  Mookerjee,  Judges, 

Section  19,  Act  X.,  xSsg-^Section  20,  Act  VIII. 
(B.  C),  1859— Landlord  and  tenant— Notice  of 
relin<|uiahment  —  Holding  over  —  Onus  pro- 
bAndi. 

Case  No.  2417  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Sarun^  dated  the 
26t7i  August  iSyOy  modifying  a  decision  of 
the  Moonsiff  of  Chuprah,  dated  the  i8th 
June  1870, 

Tiluck  Pattuck  (Defendant),  Appellant, 

versus 

Mahabeer  Pandey  and  another  (Plaintiffs), 

Respondents, 

'Baboo  Debendro  Narain  Bose  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 


A  ryot  is  under  no  oblteatioa  to  give  aaf  | 
under  Section  19*  Act  X.  ot  18^9,  or  under  S«l' 
Act  VIII.  (B.  C.)  oE  1869,  merely  to  entitle  tuii 
up  the  land  at  the  termination  of  a  short  ku 
which  he  holds. 

A  landlord  claiminjgr  rent  from  such  rjotfori 
after  the  expiry  of  his  lease  is  bound  to  profcl 
latter  held  on  subsequently  to  the  term  of  the  k 

Macpherson^  J, — The  case  most 
manded  to  be  re-tried  upon  the  qi 
to  whether  the  defendant  did  or 
remain  on  after  the  year  1274,  so  as 
liable  to  the  plaintiff  for  the  rent 
plaintiff  claims  from  him  4n  this  soit 

The  Subordinate  Judge  has  entirdyj 
applied    Section    20,    Act   VIIL  of 
(Bengal  Council),  which  has  fto  rrfe 
to  this  case.    Section  19,  Act  X.  of 
is  almost  equally  inapplicable,  becai 
tenant  held  under  a  lease  which  came 
end  in  the  year   1274;  and  it  is  cl< 
a  ryot  is  under  no  obligation  to  give, 
notice  under  Section   19,  merely  to 
him  to  give  up  the  land  at  the  termii 
of  a  lease  for  a  short  term  under  vi 
holds. 

The  Subordinate  Judge  has  also 
wrong  in  thinking  that  it  lay  whoil^^ 
exclusively  upon  the  defendant  to 
the  fact  of  his  having  given  up  th« 
It  appears  to  me  that  it  lies  apoa< 
plaintiff,  who  says  that  he  did  not 
quish  when  the  term  of  his  lease 
to  prove  that  the  defendant  held  00. 

The  Court  must  look  at    the 
the  evidence  on  the  record,  and  fiad] 
ther,  as  a  matter  of  fact,  after  the 
of  his  lease,  the  defendant  did  bold 
he  did,  he  will  be  liable  to  pay  rent;  f  j 
the  plaintiff's  case  must  fail. 

The  appellant  is  entitled  to  die 
this  appeal. 

Mookerjee^  J, — This  was  a  suit  lo 
arrears  of   rent  for  the  years  uikt 
1276,   and    12-annas  kist  of   U77*. 
defence  was  that,  as  the  lease  ttjf^ 
1274,  defendant  had  given  up 
the  end  of  that  year.    The  defendant 
pleaded  that  he  has  paid  the  rent  £or  ii' 

The   first   Court  gave  a  decree 
rent  of  1274,   and  dismissed  the 
the  claim.     Both   parties  appealed  IJj 
Subordinate  Judge,  Moulvle  Itrnt  Hj 
who  decreed   the  appeal  of  lli*  ^ 
and  dismissed  that  of  the  defeadast 
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linate  Judge  holds  that,  inasmuch  as 
fendant-ryot  has  not  given  any  written 
to  the  plaintiff  under  Section  20, 
11.  of  1869  (B.  C),  of  his  intention  to 
itsh  the  land,  he  is  liable  for  the  rent 
[jame.  He  also  lays  it  down  as  a  pro- 
of law  that  **  parol  evidence  of 
ses  is  not  sufficient  proof  to  establish" 
jt  of  relinquishment,  but  that  the 
int  oaght  to  have  produced  a  written 

ik  the  Judge  is  wrong  in  every  point 
,  has  decided  He  is  wrong,  in  hold- 
it  the  onus  of  relinquishment  is  on  the 
It  is  admitted  that  the  lease  under 
the  ryot  entered  was  a  lease  for  three 
certaiof  and  extended  from  1272  to 
The  allegation  of  the  plaintiff  is  that, 
igh  the  lease  expired  at  the  end  of 
ttheryot  continued  to  hold  on,  and  has 

jqacntly  made   himself  liable  for  rent. 

[plaintiff  must,  therefore,  prove  his  alle- 


|Kn  it  is  said  that  the  duty  of  the  ryot 
give  a  written  notice  under  Section 
Act  VIII.  of  1 869,  B.  C.     This  Section 
jn  wrongly  applied  by  the  Subordinate 
It  does   not  apply   to   cases  where 

/ot  holds  under  a  lease  which  was  for 

ited  period,  which  period  has  expired, 
the  expiry  of  the  lease,   the   ryot  had 

5hi  to  hold.     He  might  have  been  consi- 
to  be  a  trespasser  by  the  plaintiff,  and 
have  rendered  himself  liable  to  wassi- 
He  would,  therefore,  be  perfectly  justi- 

in  giving  up  possession.  The  plaintiff 
to  have  known  that  the  lease  had  ex- 
and  not  required  a  written  notice. 

defendant,  however,  had  adduced  wit- 
to  prove  that  he  left  the  jote  on  the 
of  the  term  of  the  lease.     The  Subor- 
Judge   was    of     opinion    that    parol 
lony  was   insufficient   in   law   to  prove 
^fact  of  the  relinquishment.     In  this  view, 
18  entirely    wrong.     Parol    evidence,    if 
red,  is  as  sufficient  to  prove  a  fact  as 
imentary    evidence.     The    Subordinate 
Ige  should  not  have  rejected  it  as  insuffici- 
lln  law  to  prove  the  defendant's  averments, 
lid,  therefore,   remand   the   case  for  a 
IX  decision  with  advertence  to  the  above 
rks.    The    Judge  should,  in  the   first 
.,  ttce,  call  on    the  plaintiff  to  establish 
f.casc,  and,  if  he  succeeds  in  doing  so,  will 
»ee  whether  the  defendant  has  been 
^  rebut  the  evidence  produced  by  the 
ififf,  and  decide  the  case  according  to  the 
of  that  inquiry. 


The  27th  April  1871. 


Present : 


The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 


Pre-emption— Execution-aale. 

Case  No.  2711  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
I  St  Subordinate  Judge  of  Hooghly,  dated 
the  22nd  November  iSjo,  reversing  a  deci- 
sion of  the  Moonsiff  of  Serampore,  dated  the 
8th  August  1870, 


Shaikh  Ferasul  Ali  (one  of  the  Defendants), 

Appellant f 

versus 

Ashootosh  Roy  Singh  and  another  (Plaint- 
iffs), Respondents, 

Baboos  Romesh  Chunder  Hitter  and  Hem 
Chunder  Banerjee  for  Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

During  the  minority  of  two  out  of  four  brothers,  an 
ikrarnamah  was  entered  into  between  them  to  the  effect 
that  no  separation  was  to  take  place  without  the  consent 
of  all,  and  that,  if  one  of  them  separated  without  such 
consent,  he  was  to  forfeit  his  share  of  the  faroily-pro- 
oerty.and  that,  if  any  one  wished  to  dispose  ot  hisshare, 
he  was  to  give  his  brothers  the  preference.    One  /^ 
Durchased  at  a  private  sale  the  share  of  M,  one  of  the 
brothers.  On  this,  two  of  the  brothers,  A  and  7,  brought 
a  suit  against  F  to  set  aside  the  sale  as  contrary  to  the 
terms  of  the  ikrarnamah,  and  urged  their  claim  to  pre- 
emption.   The  suit  was  decreed  with  a  stipulation  that 
the  purchase-money  should  be  paid  back.    This  not 
having  been  done,  ^'sued  M,  got  a  decree,  and  in  ex- 
ecution put  up  for  sale  M's  rights  and  interests  m  the 
family-estate,  bought  them  himself,  and  took  posses- 
sion.   The  present  suit  is  by   i4  and  7  to   rea)yer  pos- 
session on  the  ground  that  M  had  no  rights  and  interests 
left  which  could  be  sold  in  execution. 

Held  that,  as  M  had  never  separated,  his  share  had 
not  been  forfeited,  and  that  the  only  other  privilege  left 

to  the  plaintiffs  under  the  '<^^^^*;:i't*F^^'^?^'^^'^^I 
not  be  exercised,  inasmuch  as  Af  had  not  sold  his  share, 

the  sale  having  been  the  act  of  the  Court. 

Glover,  7.— The  plaintiffs  in  this  case 
j  are  two  of  the  four  sons  of  Nobokishore  Roy 
;  Singh,  the  other  two  sons  bemg  Mohabha- 
i  rut,  a  pro'formd  defendant,  and  Juggernath 
'  who  died  without  issue.  During  the  minor- 
i  ity  of  Joykishen  and  Juggernath.  an  ikrar- 
'  namah  was  entered  Into  between  the  brothers 
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ia  1273,  the  terms  of  which  were  that  they 
were  to  continue  to  live  jointly ;  that  no  se- 
paration was  to  take  place  without  the  con- 
sent of  all ;  that  if  any  one  of  the  brothers 
did  separate  without  such  consent,  he  was  to 
forfeit  hi^*  share  of  the  family-property  ;  and 
that,  if  any  one  wished  to  dispose  of  his  share, 
he  was  to  give  his  brothers  the  preference. 

The  plaintiffs'  statement  is  that  their  bro- 
ther Mohabharut  separated  himself  from  the 
rest  of  the  family  without  their  consent,  and 
thereby  forfeited  his  share  of  the  estate. 
They  also  say  that  the  defendant  Ferasut 
All,  who  purchased  in  execution  of  a  decree 
Xhe  rights  and  interests  of  this  Mohabharut, 
in  reality,  bought  nothing  at  all,  inasmuch 
as,  before  the  sale  took  place,  Mohabharut 
had  lost  his  share  by  separating  without  the 
consent  of  his  brothers. 

It  appears  that  the  defendant  Ferasut 
All  purchased  in  the  first  place  at  a  private 
sale  Mohabharut's  4-annas  share  in  the  pro- 
perty. On  this,  Ashootosh  and  Joykishen 
brought  a  suit  against  Ferasut  AH  to  set  the 
sale  aside,  on  the  ground  that  it  had  been 
made  contrary  to  the  terms  of  the  ikrar- 
namah,  and  that  they  were  entitled  to  pre- 
emption. The  suit  was  decreed  against  Fe- 
rasut Ali,  the  decree  stipulating  that  the 
purchase-money  should  be  paid  back  to  the 
purchaser.  The  money  was  not  paid  back, 
and  Ferasut  Ali  brought  a  suit  against  Mo- 
habharut to  recover  it.  He  got  a  decree,  and 
in  execution  put  up  for  eale  the  rights  and  in- 
terests of  Mohabharut  in  the  family  estate, 
bought  them  himself,  and  took  possession. 
The  present  suit  is  brought  to  recover  posses- 
sion from  him,  on  the  ground  that  Moha- 
bharut had  no  rights  and  interests  left  which 
could  be  sold  in  execution. 

It  was  alleged  on  the  part  of  the  defend- 
ant that  the  ikrar  between  the  brothers 
was  not  a  bond-fide  proceeding ;  that  it  was 
an  arrangement  in  fraud  of  creditors.  There 
was  also  a  further  allegation  that  Mohabha- 
rut had  not  separated,  and  was  still  living 
jointly  with  his  brothers.  The  Court  of  first 
instance  found  that  the  ikrar  was  bond  fide, 
and  that  Mohabharut  had  not  separated  from 
his  brothers.  The  Moonsiff,  therefore,  dis- 
missed the  plaintiffs'  suit. 

The  Subordinate  Judge  agreed  with  the 
Court  below  in  considering  the  ikrar  to  be 
bond  fide,  on  the  ground  that  it  had  already, 
in  a  previous  judgment,  been  so  declared 
to  be,  and   he  found   that  that  being  so, 


Mohabharut's  share  could  not  be 
He,  therefore,  reversed  the  decisin 
Court  of  first  instance. 

This  decision  appears  to  us  to  be 
ous.     The  Moonsiff  has   found 
the  Subordinate  Judge   has   likevist 
(though  not  in  the  precise  words)  11 
that  Mohabharut  never  did  sepantc 
rest  of  his  brothers;  and  that  beiogi 
would  be  no  forfeiture  of  his  share 
we  were  to  admit  that  the  ikrar  ivas 
strument  which  could     be    si 
grounds  of  public  policy.      There 
forfeiture,   the  only  other  privilege 
the  brothers  had  left  to  them  under 
was  the  right  to  become  purchasers 
emption  of  Mohabharut's  shar^in  the 
of  Mohabharut  selling  ;  but  Mooabl 
not  sold  his  share.   It  has  been  sold  it  i| 
but  by  the  action  of  the  Court  in 
of  a  decree    passed     against  Mot 
which  is  quite  a  different  thing.     M( 
if  the  plaintiffs   Ashootosh  and  Joy] 
wished  to  purchase  their  brother's  shi 
could  easily  have  done  so  by  bidding 
sale  which  took  place  in   execution 
decree. 

It  seems  to  us  that  the  plaintiflfs 
case,  and  that  the  defendant  was  qaitit] 
fied  in  taking  possession  of  Mobi 
share,  which  he  bought  in  execatloo 
cree.    The  decree  of  the    Lower  Aj 
Court  must,  ther^ore,  be  reversed, 
plaintiffs'  suit  dismissed  with  all  costs. 


The  aSth  April  1871. 

Present: 

The    Hon'ble   J.    P.    Norman, 
Chief  Justice,  and   the   Hon'ble 
Macpherson,  Judge, 

Court  Fees  Act,  1970— Stamp-daty**Ti 

property. 

In  the  goods  of  H.  B.  Beresford, 

and 

In  the  goods  of  Sir  T.  H.  Mid< 

deceased. 

Reference  to  the  Chief  Justice  by  Mr^ 
Belchambers,  Taxing  Oficer  of  ih* 
Court,  under  Section  $  ^f  ^^ 
Fees  Act,  1870. 

Under  the  Court  Fees  Act,  1870,  tpat'\ 
scending  00  the  death  of  the  tntstie  *  ""^^ , 
valorem  stamp-duty  prescribed  by  ScMu*  ** 
II,  to  that  Act. 
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pfiBti  in  the  first  case. — On  the  22  nd 

iber   last    Mr.   Samael    Cochrane 

[anager  of  the  Agra  Bank),   under  a 

^from  the  Execntors  in  £ngland  of  the 

Henry  Brown  Beresford,  deceased, 

for  and  obtained  from   this  Court 

of  administration  (with  a  copy  of  the 

inesed)  of  the  property  and  credits  of 

»d. 

petition  for  letters  of  administration 
the  following  statements : — 

• 

th^re  are  assets  belonging  to  the 
$/  deceased  within   the   jurisdiction 
118  Honorable  Court  to  be   adminis- 

the^monnt  of  such  assets  likely  to 
to  your  petitioner's  hands  will  not 
^d  the  sum  of  Rupees  24,000." 

ad-valorem  fee,  prescribed  by  the 
Fees  Aft,  1870,  Schedule  i,  Number 
s,  upon  the  facts  stated  in  the  peti- 
roperly  charged  on  the  sum  of  Rupees 
),  and  was  paid  without  any  claim 
tnade  to  exemption. 

Cochrane  now  applies  that  the  fee 
by  him  may  be  refunded,  on  the 

that  the  property  in  respect  of  which 
was  paid  belongs,  not  (as  stated  in 

titioQ  for  letters  of  administration)  to 
of  the  deceased,  but  to  a  marriage- 

lent  of  which  the  deceased  was  the 

three  trustees. 

qoestion  to  be  considered  is  whether 
-Mlorern  fee  was  payable  in  respect  of 
belonging  (as  it  now  appears)  to  a 
This  question  may  be  determined 
Section  5  of  the  Court  Fees  Act ;  but 
is  no  provision  in  the  Act  under  which 
Icr  may  he  made  by  the  High  Court, 
any  Judge  or  officer  of  the  Court,  for 
id  of  the  ad-valorem  fee  after  it  has 
paid. 

ler  the  English  Stamp  Act  (55  Geo. 
184,    Sec.    38),    probate- duty   is   not 
>le  on  trust-property. 

it  reasonable  that  probate-duty  should 

payable  in  respect  of  propercy  which 

Wetted  in  the  deceased  as  a  trustee,  and 

[beneficially,  to   which  his  Executor  or 

'  iistrator  can  have  no  title  as  such,  and 

^  tt  the  transfer  of  which  to  new  trus- 

^the  sole  purpose  for  which  it  is  sought 

^'  in  probate  or  letters  of  administra- 


There  is  no  provision  in  the  Court  Fees 
Act  similar  to  that  in  the  English  Stamp  Act 
for  exempting  trust-property  from  the  pay- 
ment of  the  ad-valorem  fee ;  and  the  words 
in  Schedule  i,  if  read  literally,  would  require 
the  fee  to  be  paid  in  all  cases,  if  the  property 
be  above  the  value  of  1,000  rupees,  irre- 
spective of  any  question  as  to  how  the  pro- 
perty is  circumstanced.  It  was,  however,  held 
by  the  Chief  Justice  (Sir  Richard  Couch) 
in  the  case  of  Olivia  Hovenden  George* 
(decided  on  the  loth  of  May  1870)  that 
the  words  in  the  Schedule  must  be  uf>der^ 
stood  to  mean  "property  which  the  deceased 
was  possessed  of  or  entitled   to."     In  that 

•The  14th  May  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  JCi.,  Chief  Justice, 

In  the  goods  of  Olivia  Hovenden  Geoi^e,  deceased. 

Case  referred  to  the  Chief  J  iistice  by  Mr.  R.  Beicham* 
herSf  Taxing  Officer  of  the  High  Courts  under  Sec- 
tions of  the  Court  Fees  Act,  l8/o. 

Reference. — Bv  a  deed  of  settlement,  dated  2 ist  July 
1866,  and  made  between  Olivia  Hovenden  Tiery,  widow, 
and  Charles  l^zarus,  certain  shares  of  and  in  real  and 

Personal  estate  were  granted,  conveyed,  and  assigned  to 
Ir. Lazarus,  upon  trust  to  pay  the  income  to  Mrs.  Tiery 
during  her  life  for  her  separate  use,  and  after  herdeatn 
to  hold  the  property  for  all  her  children  for  the  time 
being  in  such  manner  and  form  as  she  should  by  deed 
or  Will  appoint. 

Mrs.  Tiery  afterwards  intermirried  with  Mr.  James 
George. 

In  July  of  last  year,  shortly  previous  to  her  deftth, 
Mrs.  George,  in  exercise  of  the  power  reserved  in  the 
Deed  of  Settlement,  made  a  Will,  and  appointed  her 
husband  and  the  trustee  of  the  settlement  executors. 

The  husband  alone  has  applied  for  and  obtained  pro- 
bate of  the  Will,  but  the  probate  has  been  detained  iti 
the  office  pending  the  decision  of  the  question  whether 
the  ad-valorem  fee  prescribed  by  the  Court  Fees  Act, 
1870,  is  chargeable  in  the  present  case. 

By  Schedule  1  (Number  ti)  of  the  Act,  if  the  amount 
or  value  of  the  property  in  respect  of  which  probate  or 
letters  of  administration  be  granted  exceeds  i,ooQ 
rupees,  a  fee  of  two  per  centum  is  payable  on  such 
amount  or  value. 

It  is  submited  on  behalf  of  the  Executor  that  the 
above  fee  is  payable  in  respect  of  property  which  passep 
under  the  Will,  and  not  in  respect  of  property  which,  as 
in  this  case,  does  not  pass  unaer  the  Will. 

By  the  deeds  of  July  1866,  Mrs.  Tiery  settled  the 
property  on  her  children,  reserving  to  herself  the  incomf 
during  her  life,  a^  also  power  to  determine  by  deed  or 
Will  the  manner  in  which  the  property  should,  after  her 
death,  be  enjoyed  by  those  for  whom  it  was  held  in 
trust. 

The  power  so  reserved  wfis  not  an  absolute  power  of 
disposition,  under  which  she  was  at  liberty  to  recall  the 
trust  and  dispose  of  the  property  in  some  other  way  ; 
but  it  was  a  power  under  which  she  could  unly  direct 
how  the  property,  which  she  had  already  secured  to  thfe 
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case  the  deceased  was  neither  possessed  of 
the  property  in  respect  of  which  probate  had 
been  obtained,  nor  was  she  entitled  to  it,  not 
even  legally  as  opposed  to  beneficially.  She 
had  the  right  (and  only  the  bare  right)  un- 
der a  settlement,  to  direct,  either  by  Deed  or 
Will,  how  property  already  secured  to  her 
children  should  be  enjoyed,  and  she  exercised 
such  right  by  a  testamentary  instrument 
which  was  proved  in  this  Court  and  admit- 
ted to  probate.  As  that  case  is.  in  its 
principal  facts,  different  from  the  present 
case,  it  is  referred  to  the  Honorable  the  Chief 
Justice  to  determine  the  question  whether 
property  which  the  deceased  in  this  case 
was  possessed  of  and  entitled  to  as  trustee, 
and  not  beneficially,  was  chargeable  with 
the  ad'Valorem  fee.  [*S>^  Tilsley's  Stamp 
Laws,  p.  604.] 

Reference  in  the  second  case, — Andrew 
Ross  Bell  died  in  184 1,  having  first  made 
his  Will,  and  thereby  appointed  Thomas 
Herbert  Maddock  (afterwards  Sir  Thomas 
Herbert  Maddock)  one  of  the  Executors. 

On  28th  January  1842,  Thomas  Herbert 
Maddock  alone  proved  the  Will  in  the  late 
Supreme  Court,  and  obtained  probate. 

Thomas  Herbert  Maddock  has  since  died 
in  England,  leaving  no  property  of  his  own 
in  this  country,  but  leaving  Government 
securities  for  Rupees  21,600  standing  in  his 
name,  but  belonging  to  the  estate  of  Andrew 
Ross  BelL  • 


children,  should  be  enjoyed  by  them.  It  seems  to  me 
that  a  distinction  should  be  drawn  between  the  case  of  a 
Will  made  in  sxercise  of  an  absolute  power  of  disposi- 
tion reserved  in  a  deed  of  trust  and  tne  case  of  a  will 
made  under  a  power  limited,  as  in  the  present  case,  to 
the  act  of  prescribing'  the  mode  of  enjoyment  of  property 
by  persons  whose  nehts  to  the  property  itself  is  mdc- 
penoent  of  the  Will.  In  the  one  case  the  property 
passes  under  the  Will,  and  is  therefore  properly  charge- 
able with  probate-duty  ;  in  the  other  it  does  not  pass 
under  the  Will  at  all. 

As  the  question  is  one  of  gfeneral  importance,  I  am 
desired  to  refer  it  for  the  decision  of  the  Honorable  the 
Chief  Justice  under  Section  5  of  the  Court  Fees  Act. 

Judgment  of  the  Chief  Justice, 

The  words  in  the  Schedule,  if  read  literally,  would 
require  that  the  ad-vtUorem  fee  should  be  paid  in  respect 
of  this  property,  but  I  think  that  they  must  be  under- 
stood to  n  ean  property  which  the  deceased  was  possessed 
of  or  entitled  to,  and  that  the  ad-valorem  fee  is  not 
pajrable.  I  consider  the  case  to  be  substantially  the  same 
as  if  it  had  arisen  upon  th%  English  Act,  where  it  has 
been  decided  that  probate-duty  is  not  payable  (Drake, 
vs.  The  Attorney-General,  12  CI.  and  Fin.  257),  and  1 
decide  that  the  ad^valorem  fee  is  not  payable  in  this 


The  Administrator-General  has 
from   this   Court*  letters   of    admimi 
(with   a  copy  of  the  Will  annexed) 
unad ministered  property  and  crediti 
drew  Ross  Bell,  and  has  also  obtaiQedj 
of  administration  of  the  property 
dits  of  Thomas  Herbert  Maddock, 
for  the  sole  purpose  of  effecting  the 
of   the   Government   securities  for 
21,600  to   himself  as  administratori 
estate  of  Andrew  Ross  Bell,  and  the 
for  the  purpose  of  administering  the 
ment  securities  after  such  transfer. 

The  Government  securities  adi 
belong  to  the  estate  of  Andrew  Rod] 
and  it  is  only  because  they  stand 
name  of  Thomas  Herbert  M^dock 
has  been  necessary  to  obtain  letters 
ministration  of  his  estate. 

The  question  referred  for  the  d< 
tion  of  the   Hon'ble   the   Chief  Ji 
whether,  under  the  Court  Fees  Ad, 
Schedule  I.,  Clause  II.,  the  od-valoreKi 
fee  is  payable   in   respect  of  each 
letters   of  administration  obtained  br^ 
Administrator-General. 

The  decision  of  the  question  subjt 
the  goods  of  H.  B.  Beresford,  decei 
probably  govern  the  question  in  the 
case. 

If  in  that  case  it  should  be  dedi 
the  ad-valorem  stamp-fee  is  payable 
spect  of  trust-property,  the  result 
that  the  property  in  the  present  case 
chargeable  with  the  stamp  fee  tvi( 
as  trust-property  in  the  hands  of 
Herbert  Maddock,  and  to  effect  the 
of  which  it  has  been  necessary  to 
letters  of  administration  of  his  estalc^j 
again  as  the  property  of  Andrew  Roil^ 
and  for  the  administration  of  which 
been  necessary  to  obtain  letters  of 
tration  of  his  estate. 

The  Court  delivered  the  following  ^ 
menis  on  the  point  referred  to  i'/."-" 

Norman,    C.    y.-— The   nth 
Schedule  I.  of  the  Court  Fees  Act  of 
provides  for  the  fee  which  is  lobe 
on  the  probate  of  a  Will  or  letters  o« 
nistration    with  or    without    Will  ani 
The  1 2th  Clause  provides  for  the  fee  P^ 
upon  a  certificate  granted  under  Acti^ 
of   i860    for    faciliuting  the  co"  '^ 
debts  on  successions  and  for  the 
parties  paying  debts  to  the 
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;eased  persons.  The  fee  is  thereby 
at  2  per  centum  on  the  amount  or 
of  the  property  in  respect  of  which 

»ate  or  letters  or  certificate  shall  be 
}d,  if  such  amount  e.Kceeds  the  sum  of 
rupees.    The  Court  Fees  Act  contains 

exception  of  trust-properties  as  is  to 
id  in  the  38ih  Section  of  the  English 
Act,  55  Geo.  3,  C.   184.     1  am  of 

that  the  term  "property,"  as  men- 
Iq  those  Clauses,  includes,  not  only 

to  which  the  deceased  was  benefi 
entitled  during  his  lifetime,  but  also 
)periy  which  stood   in   his   name   as 
;,or  of  which  he  was  possessed  benamee 
lers. 

language  of  the  Clause,  so  far  as  it 
to  the  amount  payable  upon  property 
ict  of  which  probate  is  to  be  granted, 
clear,  but  the  meaning  becomes  still 
clear  when   the   note  at   the   foot  of 
Clauses  is  looked  to,  which  is-  as  fol- 
^   ''The  person    to    whom    any    such 
Wcate  is  granted,   or  his   represenia- 
shall,  after   the  expiration  of  twelve 
ks  from  the  date  of  such  certificate, 
thereafter  whenever  the  Court  grant- 
such  certificate  requires  him  so  to  do, 
a  statement    on  oath   of   all  moneys 
ired  or  realized  by  him  under  such 
icate. 

the  moneys  so  recovered  or  realized 
Kd  the  amount  of  debts  or  other  pro- 
Hf  as  sworn  to  by  the  person  to  whom 
certificate  is  granted,  the  Court  may 
el  the  same,  and  order  such  person  to 
out  a  fresh  certificate,  and  pay  the 
prescribed  bv  this  Schedule  for  such 

^  reading  that  note,  it  appears  that,  in 
to  avoid  any  mistake,  the  Act  express- 
that,   if   the   amount   recovered   or 
under   the  certificate   exceeds  the 
of  debts  or  other  property  as  sworn 
fee  is  to  be  payable   for  the  excess, 
•fee,  therefore,  on  the  certificate  is  pay- 
on  the  total   amount  of  the   moneys 
*A  or  realized,  without  any  reference 
to  the   amount  of   the  beneficial 
to  be  disposed  by  the  person  ob- 
Hf  the  certificate.     If  the  moneys  real- 
r  in  other  words  the  debts  collected, 
the  certificate   amounted  to   20,000 
and  the  liabilities   of   the  testator 
'19,000  rupees,  the  fee  would  be  pay- 
tbe  person  obtaining  the  certificate 
4c  entire  amount  collected,  and  not 

Vol  XV. 


upon  the  surplus  assets  available  to,  or  dis- 
tributable by,  him.  It  is  clear,  therefore, 
that  the  value  of  the  property  alluded  to  in 
the  nth  and  12th  Clauses  does  not  mean 
the  beneficial  interest  of  the  testator  in  such 
property.  For  these  reasons,  I  am  of  opi- 
nion that  the  full  ad-valorem  duty  is  payable 
in  the  case  both  of  Mr.  Beresford  and  of 
Sir  Herbert  Maddock. 

The  decision  of  Chief  Justice  Sir  Richard 
Couch  in  the  case  of  Mrs.  George  appears 
to  me  not  to  be  in  any  way  touched  by  any- 
thing which  we  have  said  to-day.  The 
probate  there  was  granted  in  respect  of  a 
Will  made  in  execution  of  a  naked  power- 
of-appointment  against  particular  persons, 
which  was  not,  either  in  the  hands  of  the 
testatrix  or  of  the  Executor,  properly  of 
any  description. 

Macphersofit  T- — I  am  entirely  of  the 
same  opinion,  and  think  that  there  is  nothing 
whatever  in  the  Court  Fees  Act  to  show 
that  there  was  any  intention  to  exempt  trust- 
property  from  the  operation  of  Schedule  I., 
Clause  II.  Trust-property  was  expressly 
exempted  by  the  English  Stamp  Act ;  and  if 
the  Legislature  had  intended  that  it  should 
not  be  chargeable  in  this  country,  there  would 
doubtless  have  been  an  express  exemption 
to  that  effect  in  the  Court  Fees  Act.  There 
is  no  such  exemption ;  and  the  language 
used  clearly  includes  trust-properly. 


The  28th  April  187 1, 

Presenl : 

The  Hon'ble  J.  P.  Norman,  Officialing 
Chief  yuslice,  and  the  Hon'ble  G.  Loch, 
Judge, 

Decree — I  nstaiment— Bon  d— Execution. 

Case  No.  476  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  First  Subordinate  Judge  of  the  24- 
Pergunnahs,    dated    the    i6th    i^eptember 

Bishto  Chunder  Chuckerbutty  and  another 
(Decree-holders),  Appellants, 

versus 

Woomanath  Roy  ChoA'dhry  (Judgment- 
debtor),  Respondent, 
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Bahoos   Issur    Chunder    Chucktrhuttv   and 
Bhowanee  Churn  Dull  for  Appellants. 

Mr,  R,  T.  Allan  and  Baboo  Ashoolosh 
Dhur  for  Respondent. 

A  judgment  debtor  executed  two  kistbundees  in  favor 
of  parties  interested  in  the^  decree,  making  \  rovision 
for  the  payment  of  certain  instalments  on  these  terms, 
that  if  one  of  the  kists  fell  due,  the  party  to  whom  it 
was  to  be  given  mi^ht  claim  the  whole  amount  with 
interest,  and  realize  it  in  execution  of  the  decree. 

Held  that  the  decree  was  not  satisfied  by  the  taking 
of  the  kistbundee,  and  that  the  payments  made  in 
pursuance  of  the  kistbundee  were  made  towards  satis- 
faction of  the  decree,  and  the  remedy  of  the  decree- 
holder  under  the  decree  continued,  although  he  agreed, 
so  long  as  he  received  the  instalments  under  the  kist- 
bundee, not  to  execute  the  decree. 

Norman,  C  J, — ^Tms  case,  which  at  first 
looked  a  little  complicated,  resolves  itself 
ultimately  into  a  very  simple  point.  The 
facts  are  briefly  these.  A  decree  had  been 
obtained  against  the  defendants  in  January 
x86i  for  Rupees  39,000.  The  interest  of 
the  decree-holder  in  the  decree  became  di- 
vided into  two  parts ;  one  of  which  came  to 
Bishto  Chunder  Chuckerbutty,  who  had  9 
arnias  12  gundahs  of  the  whole  amount;  and 
the  other  in  succession  to  two  persons,  nam- 
ed respectively  Indro  Narain  Pordhan  and 
Kalee  Doss  Chuckerbutty,  who  were  entitled 
to  6  annas  8  gundahs  of  the  decree. 

The  judgment-debtor  entered  into  ar- 
rangements for  the  payment  of  their  several 
shares  to  the  parties  interested,  executing 
two  kistbundees  dated  respectively  the  22nd 
February  1864  and  The  4th  June  1866. 
The  kistbundees  which  made  provisions  for 
the  payment  of  certain  instalments  contain- 
ed these  terms:  That  if  one  of  the  kists 
falls  due,  the  party  to  whom  the  same  was 
to  be  given  might  claim  the  whole  amount 
with  interest,  and  might  proceed  to  execute 
the  decree,  and  realize  the  amount  in  execu- 
tion thereof. 

On  the  5th  of  June  1867,  Bishto  Chunder 
Chuckerbutty,  who  is  now  executing  the 
decree,  applied  for  execution,  and  later  in 
the  same  day  put  in  an  application  stating 
that  he  had  received  the  sum  of  Rupees 
2,500  from  the  judgment-debtor  in  satisfac- 
tion of  his  demand,  and  therefore  did  not 
desire  to  take  further  proceedings  at  that 
time.  On  the  26th  September  1867,  the 
decree-holders,  Kalee  Doss  and  Bishto  Chun- 
der, respectively,  filed  petitions  informing  the 
Court  that  they  had  received  the  sum  of 
Rupees  2,000  towards  satisfaction  of  the 
decree.  It  does  not  appear  that  at  that 
time  any  further  proceedings  were  taken  to 


execute   the    decree.    If    the   stall 
those  petitions  is  true,   and  the  jq( 
debtor  then  paid  the  decree-holder  Rt 
2,ooo  on  account  of  the  debt,  that 
within  three  years  before  the  present 
ceedings    for    execution     of    decree 
taken. 

The    Subordinate    Judge    says  il 
proceedings  of  the  26th  September 
proceedings  taken  for  the  execution" 
cree;   and  in   support  of   tKe  jud< 
the  Subordinate  Judge  in  this  res] 
Allan    and    Baboo    Ashootosh   Dbof 
argued  that  the  payment  made  on 
September  1867  were  made  on  acc< 
the  kistbundee,  and  not  on  acooant 
decree,  • 

We    are    of    opinion,   however, 
these  proceedings,  and  looking  at  tbe^ 
of  the  kistbundee,  it  appears  that  the  ' 
remained  in  force,  and  was  not  sail: 
the    taking    of    the    kistbundee;   ll 
payments  made  in  pursuance  of 
bundee  were  made  towards  satisfs 
the  decree,  and  the  remedy  of  the 
holder  under  the  decree  by  execniiotj 
tinned,  although  he  agreed,  as  lon/j^ 
received  the  instalments  under  the  ki 
dee,  not  to  execute  that  decree.    The 
cation  for  payment  and  the  enforcii 
ment  from  the  jndgment-debtor  on 
September,   although   in   pursuance 
stipulation  contained  in  the  kislbanC 
the  taking  of  a  step  to  enforce  the 
iff's   right   under  the    decree;  or  io 
words,   the  decree  of  the  Court: 
very  point  now  before  us  appears  l 
been  decided  by  Chief  Justice  Sir 
Peacock  and  ]\Ir.  Justice  Milter  in^l 
of  Bhoobunessuree  Debee  vtnui 
Sandy al,  reported  in    u  Weekljr 
page  232. 

The  case  must,  therefore,  go  baci^ 
Subordinate  Judge;  and  if  he  finds 
Rupees  ?,ooo  alluded  to  in  the  petioo*' 
26th  September  1867  were  paid  in  th« 
ner  and  at  the  time  alleged  in  those  wr 
he  will  allow   execution  to  ^toq^ 
other  cause  be  shown  against  it.    "K^ 
that  the  right  to  execute  the  decree 
be  barred  by  limitation. 

The  decree-holder  is  entitled  to  bii 
of  this  appeal,  which  we  assess  at  ^ 
64. 

Loch,  y.-^I  concur  in  the  order 
mand. 
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The  28th  April  187 1. 

Present : 

Hon'ble  E.  Jackson  and  \V.  Ainslie, 
Judges. 

lership—Snbmersions— Accretions. 
Case  No.  2265  of  1870. 

Appeal  from  a  decision  passed  by 
[Ogicialing  Judge  of  Mymensingh, 
W  Ihe  i6lh  August  18'jOy  affirming  a 
'ion  of  the  Subordinate  Judge  of 
District,    dated  the   2sth   February 

■t 

irkanalh  Roy  Chowdhry  (Defendant), 
•      Appellant, 

versus 

iundhoo  Singh  Chowdhry  and  others 
(Plaintiffs),  Respondents, 

90S  Romesh  Ch under  Milter  and  Hem 
Chunder  Banerjee  for  Appellant. 

W   Sreenath    Doss,     Mohinet    Mohun 
^  and  Kishen  Dyal  Roy  for  Respond- 


l^i^ip  in  soil  is  not  lost  because  the  subject  of  it 
I  submei^ed;  the  owner  of  the  site  or  sub-soil 
> owner  of  the  surface,  and  on  re-formation  of 
face>soil  takes  whatever  falls  within  his  known 
Ordinarily  there  can  be  no  right  of  accre- 
en  the  new  formation  is  on  the  site  of  what  was 

ly  held  by  an  individual  as  his  private  property. 

r//>,  J. — ^The  plaintiff  sues  to  recover 
char  lands  divided  into  two  blocks ; 
lo.  I  containing  lands  said  to  be  ac- 
to  plaintiff's  village  Khidder,  which 
re-formed  on  the  sites  of  two  other 
belonging  to  him,  named  Bahir  and 
ir  Seemul,  which  were  washed  away 
river  Jumoona ;  and  plot  No.  2  con- 
re-formations  on  the  site  of  an  estate 
Bheel  Gungureeah.  The  defendant, 
the  proprietor  of  mouzah  Mollancha, 
possession,  and  has  in  his  favor  an 
made  by  the  Magistrate  under  Chapter 
l?  of  the  Criminal  Procedure  Code, 
therefore,  incumbent  on  the  plaintiff 
ve  a  good  title  to  the  whole  of  the 
claimed  by  him.  No  question  of  limi- 
Arises  to  complicate  the  case. 

Judge  of  Mymensingh,  on  the  16th 
1870,  affirmed   the  decree   of  the 
■dinaie  Judge,  by  which  the  whole  of 
No.  I  was  awarded  to  the  plaintiff,  and 


his  claim  to  the  entire  plot  No.  2  was  dis- 
missed. 

The  finding  of  the  Judge  on  the  facts 
in  respect  of  plot  No.  i  is  in  the  following 
terms : — 

'*  The  fact  which  seems  to  have  been  very 
"clearlv  established  in  this  case  is  that  the 
"churs  of  plot  No.  i  are  not  only  a  re- 
*' formation  on  the  old  site  of  mouzahs  once 
"  in  the  plaintiff's  possession,  but  long  since 
** washed  away,  that  is,  since  i860;  but 
*^  they  are  also  an  increment  to  the  plaint- 
"iff's  estate,  and  they  cannot  be  regard- 
"  ed  in  any  way  as  appertaining  to  the 
"defendant's  village  of  Mollancha  on  the 
"  other  side  of  the  branch  of  the  Jumoona, 

"  A  careful  inspection  of  the  survey-maps 
"of  1851-52  and  tho^e  of  i860  leads  me  to 
"  think  that  the  river  changed  its  course 
"  materially  between  those  dates,  as  the 
"survey-map  of  1852  of  mouzahs  Chow- 
"dhry  Mollancha  and  Nulcha  Mollajicha 
"shows  that  there  was  a  large  river 
"  between  Nulcha  Mollancha  and  Bahir 
"Seemul;  whereas  in  i860  the  survey- 
"map  of  Bahir  Seemul  shows  no  river  as 
"intervening  between  Chowdhry  ^lollancha 
"and  Bahir  Seemul,  and  the  circumstance 
"  is  one  which,  I  think,  goes  to  substantiate 
"the  allegation  of  the  plaintiff  that  Bahir 
"and  Bheetur  Seemul  were  washed  away 
"subsequently  to  i860,  and  by  the  river 
"once  more  changing  its  course  the  churs 
"of  plot  No.  I  in  dispute  became  re-formed 
"on  the  site  of  the  villages." 

Both  the  Courts  below  have  accepted  the 
report  of  the  Ameen  as  trustworthy. 

The  defendant  appeals  specially  to  this 
Court  on  two  grounds  :   - 

I  St. — That  the  Courts  below  have  erred 
in  applying  the  law  to  the  facts  found,  in 
that  the  Ameen's  report,  which  has  been 
accepted  by  the  Judge  as  good  evidence, 
shows  that  certain  portions  of  plot  No.  i 
are  re-formations  on  the  site  of  mouzah  Nul- 
khola,  and  therefore  no  title  founded  on  ac- 
cretion can  be  maintained. 

2nd. — That  neither  Court  has  come 
to  a  distinct  finding  on  the  objection  to  the 
Ameen's  report  raised  by  the  defendant,  to 
the  effect  that  the  point  from  which  he  started 
when  defining  the  boundaries  shown  in  his 
map,  and  which  he  assumed  to  be  the  point 
of  junction  of  the  boundaries  of  mouzahs 
Pftl  Moogree,  AUapore,  and  Khidder,  was 
not,  in  reality,  the  true  point  of  junction. 
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As  to  this  second  ground  of  special  ap- 
peal, it  appears  that  the  Ameen  was  brought 
into  Court  and  was  examined  by  the  de- 
fendant. He  stated  that  he  had  taken  and 
recorded  the  evidence  of  three  witnesses, 
proprietors  of  mouzah  Allapore,  in  the  pre- 
sence of  the  agents  of  both  parties;  that 
these  witnesses  concurred  in  pointing  out 
a  particular  spot  as  the  point  of  junction  of 
the  boundaries  of  the  three  villages ;  and 
that,  by  comparison  with  the  thak  maps,  he 
satisfied  himself  that  this  point  was  correct- 
ly given.  There  is  not  a  single  fact  adduc- 
ed on  the  examination  of  the  Ameen  incon- 
sistent with  the  assumption  that  this  point  has 
been  correctly  found,  and  there  is  not  a  par- 
ticle of  evidence  to  establish  the  contrary. 
The  Courts  below  have  both  characterized  the 
proceedings  of  the  Ameen  as  most  careful, 
and,  although  this  particular  objection  has 
not  been  specifically  noticed,  we  cannot 
doubt  that  it  was  cpnsidered.  We  think 
thatihe  omission  to  record  any  direct  finding 
resulted  from  the  fact  that  there  was  no 
conflict  of  evidence  on  the  point  calling 
for  a  judicial  declaration.  It  would  be  mere 
waste  of  the  time  of  the  Courts  to  remand 
the  case  for  a  finding  on  a  point  on  which 
the  evidence  is  all  one  way,  when  the  Courts 
have  evidently  acted  on  the  assumption  that 
the  .  objection  was  wholly  unfounded.  It 
may  be  further  noticed  that  the  irregular- 
ities in  the  boundary  of  mouzah  '*  Uslee 
Khidder,"  which  was  not  washed  away,  are 
such  that  it  is  impossible  to  believe  that  any 
material  error  in  the  starting  point  would 
not  very  soon  have  become  apparent  to  the 
Ameen  himself  and  all  parties  present,  when 
he  began  to  lay  off  the  boundary-line  on  the 
ground  from  the  maps  in  his  hand. 

The  first  objection  is  founded  on  a  recent 
construction  of  Regulation  XL  of  1825,  by 
their  Lordships  of  the  Privy  Council  in  the  case 
of  Lopez  versus  Muddun  Thakoor,  14  Weekly 
Reporter,  page  1 1.  This  judgment  was  de- 
livered on  the  nth  July  1870,  and  had  not 
been  published  in  this  country  when  this 
suit  was  before  the  Courts  below ;  but  it  is 
unnecessary  to  remand  the  case  as  the  facts 
to  which  the  law  as  now  construed  has  to  be 
applied  have  been  fully  found,  and  are  set 
forth  in  the  Ameen's  map  and  report  which 
the  Lower  Appellate  Court  has  approved. 

The  view  of  the  law  by  which  we  are  to 
be  guided  may  be  stated  in  the  following 
terms : — 

That  ownership  is  not  lost  because  the 
subject  of  it  becomes  submerged ;  the  owner 


of  the  site  or  sub-soil  remains  owner i 
surface,  be  it  land  or  water,  and  on 
mation  of  the   surface-soil    takes  vl 
falls  within  his  known  boundaries.  Tbei 
by  accretion   is  limited  to  gains  hoi 
which  was  not  previously  private 
therefore  ordinarily  there  can  be  no 
this   kind    when   the   new    forroatioB 
the   site   of    what    was    formerly 
an  individual  as  his  private  propertt/ 
under  peculiar  circumstances  there 
such  a  right  as  in  the  case   of  Lori' 
borough  cited  by  their  Lordships. 

In  this  case,  we  have,  as   found 
Judge,  complete  destruction  and  re-fc 
since   i860;  therefore  the  case^does 
wiihin  the  class  of  exempted  cases  in 
the  acquisition  has  been  so  gradual^ 
and  imperceptible^  as  to  make  the 
the  owner  of  the  site  one  incapable  of 
enforced. 

On  referring  to  the  Ameen's  map,  wci 
that   in    the   south-west   angle  of  the 
in   dispute   there   is   a   block  laid  iQt\ 
formed  on  the  site  of  what  previoosly  to| 
last  washing  away  of  the  lands  was 
cated  by  the  survey  authorities  in  i! 
mouzah     Nulkhola.     The    plaintiff 
the  existence  of  any  such  mouzah,  and 
this  block  as  a  gain  from  the  river 
never   was   appropriated   by  an  int 
But     from    his    own     plaint,    as   ▼« 
from   the   fact   of  a  survey  of  this 
having  been  made  in  i860,  this  denial 
no  weight.     The  block  of  land  with 
we  have  to  deal  in  this  appeal  has  been 
by  the  Ameen  to  lie  outside  the  boui 
of  Bahir  and  Bheetur  Seemul  as  M 
i860,  and  within  the  boundary  of  wfai 
then  surveyed  and  recorded  as  inouah 
khola.     The  plaintiff,  who  now  denia^ 
existence  of  any  such  village  as  N^t"*' 
in  this  plaint,  described  the  southern' 
ary  of  the  land  claimed  as  follows:  Tfl 
south  the  lands  of  Bahir  SeAiuI,  ddJ 
occupied  by  the   proprietors  of  Pet! 
Kagmaree  as  belonging  to  Nulkhoia. 
ly,   there   was   and   still  is  land  wbti 
occupied  by  third  parties  as  moniah 
khola,  and  the  plaintiff  cannot  in  ^ 
go   into   the   question   of  their  title- 
land  in  dispute  now  is  on  the  site  ^ 
village  of  Nulkhola ;  and  so  longasibei 
of  the  plaintiff  to  the  site  is  not  cstabfe 
he  cannot  be  said  to  have  proved  a 
the   surface.    The   appellant  most 
quently  succeed. 
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plaintifis  have  put  in  cross  objections 
decision  against  them  in  respect  of 
(0.  2,  which  the  Ameen  has  found  to 
je-formation  within  the  boundaries  of 
formerly  belonging  loathe  plaintiffs. 
j-spccial  appellant  admits  that  the  judg- 
►of  their  Lordships  of  the  Privy  Council, 
"rich  he  relies  in  respect  of  the  re-form- 
on  the  site  of  Nulkhola,  disposes  of 
)SS-objection  in  favor  of  the  plaintiffs. 

appeal  and  cross-appeal  are  both  al- 
The  decree  of  the  Court  below  is 
icd  as  follows  :  The  claim  of  the  plaint- 
the  lands  in  plot  No.  i  shown  in  the 
in's  map  as  re-formations  on  the  site  of 
lb  Nulkhola  isf  dismissed,  and  his  claim 

lands  fn  plot  No.  2  is  decreed. 

;h  parly  will  bear  his  own  costs  of  this 


The  29th  April  1871. 


Present : 


Hon'bleJ.  P.  Norman,  Officiating' Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Jiidge. 

it  of  land  with  buildings — ^Jurisdiction. 

No.  1953  of  1870  under  Act  X.  of  1859. 

[&/  Appeal  from  a  decision  passed  by 
Additional  Judge  of  Nuddea,  dated 
'5'^  7^''^^  '^7^y  affirming  a  decision 

'the  Assistant  Collector  of  that  District ^ 
fed  the  26th  June  i86g, 

^Jfothoora  Nath  Koondoo  (Defendant), 
Appellant, 

•  versus 

.  W.  Campbell,  manager  on  behalf  of  Mr. 
rScwt  Moncricff  {Plaintiff),  Respondent. 

^fr.  y,  S,  Rochfort  for  Appellant. 

'''.  R.  T,  Allan  and  Baboo  Bhowanee 
Churn  Dutt  for  Respondent. 

|mtQy  azeraindar  a^tnst  a  putneedar  or  iiaradar 
^\  cogniiabic  in  a  Collector's  Court  uncler  Sec- 

giAct  X.of  1859,  although  there  may  be  houses  on 

"*»«mtsed. 


The  price  for  the  use  of  land  in  its  improved  state  is 
rent  which  can  be  sued  for  in  the  Collector's  Court 
whether  the  improvement  consists  in  the  clearance  oC 
jun^^le,  draininjv,  fencing,  accessibility  by  means  of  roads 
made  upon  or  leading^  to  it,  contrivances  for  irrig^ation, 
or  building's  erected  upon  the  land. 

Where  the  principal  subject  of  occupation  is  a  build- 
ing or  buildings,  when  the  rent  is  substantially  the 
price  of  such  occupation,  the  land  on  which  the  build- 
ipgs  stand  being  a  merely  subordinate  matter,  the  rent 
cannot  be  truly  described  as  "  the  rent  of  land  either 
kherajee  or  lafcheraj." 

Norman,  C.  y. — ^This  is  a  suit  brought 
in  the  Collector's  Court  under  Act  X.  of 
1859,  for  the  rent  of  a  very  considerable 
tract  of  land  described  as  a  12  annas  dur- 
putnec  talook  of  mouzah  Majumpore  and  all 
the  jotes  lately  held  by  Mr.  Kenny  in  the 
1 6. annas  of  the  village,  two  brick  buildings 
in  the  shape  of  a  half  moon,  each  containing 
20  apartments,  with  a  brick-built  godown 
standing  on  the  said  jotes,  with  khas,  fallow, 
julkur,  bunkur,  churs,  &c.,  lakheraj  lands 
in  mouzah  Majumpore,  a  4  annas  dur-ijarah 
of  mouzah  Majumpore,  mouzah  Mooraree- 
pore,  and  lakheraj  lands  in  Bahadoor  Khalee, 
containing  in  all  1,330  beegahs.  The  enu- 
meration of  the  different  tenures  and  ryots' 
holdings  in  the  kubooleut,  which  was  duly 
registered,  is  written  in  Bengalee,  and  occu- 
pies 25  closely  written  sheets  of  the  largest 
sized  brief  paper. 

There  are  hats  upon  the  land  in  question, 
and  the  brick-houses  included  in  the  lease 

are  apparently  of  considerable  value. 

* 

The  Assistant  Collector  of  Kooshlea,  Mr. 
Luttman  Johnson,  who  tried  the  case,  says : 
*'  There  are  certain  pucca  houses  on  the 
'*  land,  and  no  doubt  part  of  the  rent  stipu- 
"lated  is  really  on  account  of  house-rent. 
**But  neither  is  the  amount  of  house  rent 
"nor  the  fact  that  anything  is  due  on  ac- 
"  count  of  house-rent  mentioned  in  the 
"  kubooleut.  The  houses  are  merely  men- 
*'tioned  in  a  list  of  property — the  mention 
''of  them  is  merely  descriptive."  There  is 
also  "a  clause  whereby  the  tenant  is  bound 
''to  keep  the  houses  in  good  repair,  and  the 
.'*  right  of  letting  them  is  made  over  to  him 
"  specifically.  " 


The  defendant  objected  before  the  Assist- 
ant Collector  that  a  suit  for  rent  could  not 
be  maintained  in  the  Collector's  Court. 

The  objection  was  overruled  by  the  As- 
sistant Collector,  and  his  decision  has  been 
affirmed  by  the  Judge  on  appeal. 

The  objection  has  now  been  renewed  on 
special  appeal  before  this  Court. 
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It  seems  to  be  supposed  that  there  is  a 
considerable  conflict  of  decisions  on  the  ques- 
tion before  us.  But  I  think  that,  when  the 
cases  are  closely  examined,  it  will  be  found 
that  such  is  not  the  case. 

The  preamble  of  Act  X.  of  1859  recites 
that  "it  is  expedient  to  re-enact,  with  cer- 
"tain  modifications,  the  provisions  of  the 
"  existing  law  relative  to  the  rights  of 
"  ryots  with  respect  to  the  delivery  of  pot- 
"  tabs  and  the  occupancy  of  land,  to  the  pre- 
"  vention  of  illegal  exaction  and  extortion 
*Mn  connection  with  demands  of  rent,  and 
**to  other  questions  connected  with  the 
"  same  ;  to  extend  the  jurisdiction  of  Collec- 
*^  tors,  and  to  prescribe  rules  for  the  trial  of 
"  such  questions,  as  ivell  as  of  suits  for  the 
"  recovery  of  arrears  of  rent,  and  of  suits 
"  arising  out  of  the  distraint  of  properly 
*'  for  such  arrears.  " 

Upon  the  language  of  this  preamble,  I 
desirt  to  observe  that  the  suits  for  the  re- 
covery of  arrears  of  rent  do  not  appear  to 
be  limited  in  any  way.  There  is  nothing  to 
restrict  the  word  "rents''  to  rents  due  from 
rypts. 

The  23rd  Section  enacts  that  all  suits  for 
arrears  of  rent  due  on  account  of  land  either 
kherajee  or  lakheraj,  or  on  account  of  any 
rights  of  pasturage,  forest-rights,  fisheries, 
and  the  like,  shall  be  cognizable  by  the  Col- 
lectors of  land-revenue,  and  shall  be  insti- 
tuted and  tried  under  the  provisions  of  this 
Act,  and  except  in  the  way  of  appeal  as 
provided  in  this  Act  shall  not  he  cogniZ' 
able  in  any  other  Court  or  by  any  other 
officer,  or  in  any  other  manner. 

We  have  to  consider  whether  the  suit  with 
which  we  have  to  deal  is  a  suit  for  the  rent 
of  land.     If  so,  the  Collector's  Court,  and 
the  Collector's  Court  alone,  had  cognizance  j 
of  it  under  Act  X. 

If  the  principal  subject  of  the  demise —  . 
that  for  which  substantially  the  rent  is  re- 
served is  land,  I  think  it  matters  not  that  the  j 
.value  is  increased  by  houses  or  other  build- 
ings standing  upon  the  land.  This  Court 
so  held  in  Tarinee  Pershad  Ghose  versus 
the  Bengal  Indigo  Company,  2  Weekly 
Reporter,  Act  X.  Rulings,  page  9. 

The  rent  of  land  does  not  represent  its 
value  in  a  state  of  nature  or  as  jungle,  but  as 
improved  land; 'and  whether  the  improve- 
nient  consists  in  the  clearance  of  jungle, 
draining,  fencing,  accessibility  by  roads  made 


upon  or  leading  to  it,  contrivances  fer 

tion,  or  buildings  erected  upon  the 
not,   in  my  opinion,  in    any  way  a!! 
question.     In  all  cases  such  as  I  ba 
posed,  the  price  for  the  use  of  the 
its  improved  state  is  rent  which  caabft^ 
for  in  the  Collector's  Court. 

By  way  of  analogy,  I  desire  to 
the  fact  that  in  England  it  has 
settled  that,  though  the  value  of 
premises  may  be  increased  by  the  ^ 
the  premises,  yet  the  rent  must  be 
to  issue  out  of  the  house  and  land, 
out  of  the  goods ;  and  consequently  a 
lord  does  not  lose  his  remedy  by 
when  goods  are  let  with  a  house  as  vl 
furnished  house  is  the  subject  of  the  <J 
one  rent  only  being  reserved.  See  N< 
versus  Anderton,  2  Bosanquet  and  Pi 
New  Reports,  page  224. 

On  the  other  hand,  where  the  principilj 
ject  of  occupation  is  a  building  or  boil 
— when  the  rent  is  substantially  the 
the  use  and  occupation  of  such  buildi 
buildings,  the  land  on  which  the  bi 
stand  being  a  merely  subordinate  m 
may  well  be  that  the  rent  for  suchj>ul 
cannot  be  truly  described  **  as  the  r 
land  either  kherajee  or  lakheraj." 

The  cases  of  Maharajah  Dheeraj 
Chand  Bahadoor  versus  IVlokoond 
Bose,  14  Weekly  Reporter,  page 
Bipro  Dass  Dey  versus  William  W( 
Weekly  Reporter,  page  223;  and 
Mohun  Sircar  versus  MoncriefiF,*  7th 
ber  1870,  fall  apparently  within  this 
of  cases. 


♦  The  7th  December  1S70. 

Present: 

The  Hon'ble  E.  Jackson  and  Onookool  Oiu»kf 

kerjee,  yud^es. 

Case  No.  1341  of  1870  under  Act  X.  of  ilS* 

Special  Abpeal  from  a  decision  passed  br  ijjf 
tional  Judge  of  Nuddeay  dated  '^'^JVr^rj 
reversing  a  decision  of  the  Deputy  Collects  ^^ 
District,  dated  the  5th  April  1969. 

Huree  Mohun  Sircar  and  others  (DcfeiA«<*l 

Appellants. 

versus 

Mr.  R.  Scott  Moncricff  (PUiotiff).  ^i^A'*''*^^ 

Mr.  /?.  £.  T'widale  for  Appefltat*- 

Mr.  R.  7.  Allan  and  Baboo  Bkov^nee  Chum  D0 

Rc<ipondfnt. 
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Nzemmdar  could  not  sue  a  putneedar  or 
Sbaiadar  for  rent  under  Section  23  of 
|X  of  1859,  merely  because  there  were 

houses  on  the  land  demised,  he  would, 

t,  be  wholiy  without  remedy. 

of  opinion  that  in  the  present  case 
it  is  a  suit  for  the  rent  of  land,  and 
that  the   decisions  of  the  Lower 
must  be  aflirmed  with  costs. 

thy  J» — I  quite  concur. 

;«,  y.-j-THis  is  a  suit  for  two  months'  rent  of 
\  of  land,  and  of  certain  ar/iuis,  ghauts,  hauls, 
tsaars  thereon,  i.i  Mouzah  Kennypore  near  the 
of  Kooshtea.    The  lx>wer  Courts  have  come  to 
conclusions  as  regards  the  points  which  were 
ibebre  them,  namely,  as  to  whether  the  defendant 
to  an  abatement  of  rent  or  not.     On  special 
I  in  this  Court,  we  arc  asked  to  set  aside.the  deci- 
the  Lower  Appellate  Court  on  the  ground  that 
iDnt  Court  in  which  this  case  was  instituted  had 
iction  to  receive  the  plaint.    Vndcr  the  prece- 
l<if  this  Court,  the  Revenue  Courts  have  no  juris- 
U>  entertain  suits  like  the  one  before  us.    The 
the  lease  does  not  come  from  the  land,  but 
^comej>  from  the  arhuis  And  from  i\\eghauf:i  and 
ftlie  bazaars,  as  well  as  from  the  land,  which  ex- 
Ike  fact  that  46  t)eegahs  are  let  out  at  the  rent 

5,000  annually.    The  case  seems  to  be  on  all 

-.  fours  with  the  cases 

WJy Reporter, \ol.  14,  page 246.    notedinthe margin,* 

n'""  "    '!•     "     '«^-    in  which  it  hasbeen 

Diuo        ;;  ,:;  ;;  'S:  held  that  such  suits 

Utio  „      9,     ,,     <5^.    do  not  form  the  sub- 

ject of  Act  X.  of  1859; 

nnist  be  brought  in  Civil  Courts.     However  reluc- 
we  may  feel  to  remand  this  case,  still  following 
precedents,  we  think  we  are  obliged  to  set  aside 
>D  of  the  Judge,  and  direct  that  the  suit  may 
fht  in  the  proper  Court.     The  costs  of  the  ap- 
^  far  as  it  has  gone,  will  be  borne  by  the  parties 
fly,  inasmuch  as  no  such  objection  was  raised 
»y  of  the  Lower  Courts. 

'^decision  of  the  Judge  is  set  aside,  and  the  plaint- 
r^nut  is  dismissed. 


1 


The  1st  May  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Exagfgfcrated  claim— Decree— Costs. 

Case  No.  x8oi  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Hooghly,  dated 
the  igth  July  tSyo,  reversing  a  decision 
of  the  Second  Subordinate  Judge  of  that 
District,  dated  the  24th  March  i8yo. 

Ram  Chunder  Chowdhry  (PlaintiflF), 
Appellant, 

versus 

Captain  E.  M.  Mariott,  Executive  Commis- 
sariat Officer  and  Superintendent  of  Go- 
vernment Elephants  (Defendant),  Respond- 
ent. 

Mr.  R.  E.  Tividale  and  Baboo  Mohinee 
Mohun  Roy  for  Appellant. 

Bahoo  Unnoda  Per  shad  Banerjee  for 
Respondent. 

A  Judge  in  appeal  was  held  to  have  done  wrong  in 
dismisfsing  a  plamtifT's  case  in  toto  with  all  costs,  on  the 
ground  that  he  had  monstrously  exaggerated  his  claim 
in  the  first  instance,  when  there  was  a  ground,  although 
small,  for  the  plaintiff's  contention. 

* 

Where  a  plaintiff  is  entitled  to  some  part  of  his  claim, 

he  ought  not  to  be  deprived  of  the  benefit  of  the  decree 

by  such  an  order  as  to  costs  as  would  make  him  liable  to 

the  defendant  for  more  than  he  would  himself  recover. 

Glover,  J, — The  plaintiff  in  this  suit  took 
a  lea^e  of  certain  marshy  lands  from  the 
zemindar,  Baboo  Poorno  Chunder  Roy,  on 
pottahs,  dated  the  i8th  and  24th  of  July  and 
5ih  of  August  1868,  at  a  yearly  rent  of 
Rupees  20. 

It  appears  that  the  Government  elephants 
stationed  at  Serampore  had  been  in  the 
habit  of  taking  fodder,  or  dul  grass,  from 
these  lands  with  the  permission  of  the 
zemindar.  After  the  plaintiff,  however,  got 
his  lease,  he  applied  to  the  Assistant  Commis- 
sary-General at  Barrackpore,  stating  the  fact 
of  his  having  got  a  lease,  and  demanding 
payment  for  the   dul  which  the  elephants 
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were  in  the  habit  of  taking  from  his  pro- 
perty. This  was  on  the  8th  of  August  1868. 
The  Commissariat  officer  replied,  stating  the 
fact  that  the  Government  elephants  had 
always  been  accustomed  to  get  fodder  from 
the  jheel  with  the  permission  of  the  zemin- 
dar, and  he  therefore  desired  the  plaintiff  to 
prove-  that  he  was  entitled  to  the  ownership 
of  the  land,  and  asked  how  it  was  that  he 
had  made  no  previous  application  for  pay- 
ment. Some  correspondence  then  took 
place  between  the  Commissariat  officers  and 
the  plaintiffs,  to  which  it  is  not  necessary  to 
allude  more  particularly  here,  except  with 
reference  to  the  letter  of  the  17th  of 
August,  in  which  the  Commissariat  officer, 
after  denying  the  plaintiff's  claim  for  any 
grass  taken  by  the  elephants  during  the 
period  for  which  he  made  a  demand,  offered 
to  enter  into  some  arrangement  for  the  sup- 
ply of  fodder  for  the  future,  and  asked  what 
terms  the  lessee  of  the  property  was  pre- 
pared to  agree  to.  The  plaintiff,  in  his  re- 
ply to  this  letter,  dated  the  19th  of  August, 
demands  either  8  annas  per  head  per  day 
for  each  elephant  taking  fodder,  or  at  the 
rate  of  5  maunds  of  fodder  for  the  rupee. 
This  arrangement  the  Commissariat  officer 
promptly  rejected,  and  so  far  the  correspond- 
ence closed  with  an  expressed  determina- 
tion on  the  part  of  the  Commissariat  Officer 
to  have  nothing  further  to  do  with  the  plaint- 
iff's jheel,  and  to  remove  the  elephants  else- 
where. A  few  days  after  this,  the  Commissary- 
General  thought  of  appjying  to  the  zemindar, 
and  got  in  return  a  letter  from  Baboo  Poorno 
Chunder  Roy,  in  which  he  declared  that  he 
had  no  intention  whatever  of  taking  payment 
for  any  fodder  which  might  be  required 
for  the  Government  elephants,  and  that  the 
Commissariat  officers  might  still  take  fodder 
from  the  jheel  as  usual,  only  that  care  should 
be  taken  that  no  damage  be  done  to  what 
the  Baboo  calls  "the  subjects,"  by  which 
term,  we  presume,  the  Baboo  means  the 
tenants  or  people  holding  some  rights  in  the 
jheel  given  by  himself. 

The  next  communication  made  by  the 
plaintiff  to  the  Commissariat  officer  was 
through  his  solicitor,  and  in  this  he  demanded 
a  sura  of  6,000  rupees  as  the  price  of  the 
fodder  which  the  Government  elephants  had 
consumed.  The  only  reply  given  to  this 
letter  was  that  the  Commissariat  had  taken 
the  dul,  because  the  zemindar  had  permitted 
it.  On  this  the  plaintiff  brought  the  present 
suit,  and  he  valued  it,  after  taking  advice  as 
to  how  far  he  was  likely  to  succeed,  at 
Rupees  1,317. 


The  defence  is  generally  that  the 
the  Commissariat  Officer  was  aware 
plaintiff's  claim,  and  found  that  he 
able  to  come  to  any  arrangements 
as  to  the  price  of  the  fodder,  he  tt^ 
withdrew  the  elephants  ;  that  he  hadj 
no  wilful  damage ;  and  that  the  plsii 
not  entitled  to  succeed. 

The  first  Court  settled  the  plaintiffi 
at  Rupees  658-8  annas  with  pro{ 
costs.  The  Judge,  on  appeal,  whilst 
ly  admitting  that  the  Commissariat  el 
did  take  fodder  from  the  plaintiffs 
from  the  9th  to  the  19th  of  August, 
to  allow  him  any  payment  for  that 
on  the  ground  that  he  had  moD< 
exaggerated  his  claim  in  the  Irst  ii 
and  ought  to  get  nothing ;  and  in  supf 
his  order,  he  cited  a  decision  of  this 
in  the  case  of  Thakoor  Luleet  Narain 
plaintiff,  appellant,  7*ersus  Juggernath 
and  another,  defendanis,  respondents^ 
lished  in  Volume  VIIL,  Weekly  Re 
page  476.  He,  therefore,  dismit 
plaintiff's  case  in  Mo  with  all  costl* 
think  that  this  decision  of  the  Judge 
be  sustained. 

In  the  first  place,  the  defcision^l 
quotes  from  the  8ih  Volume,  Wcck^jj 
porter,  does  not  apply ;  because  in  tU 
there   was   undoubtedly   a  ground, 
probably  a  small  one,  for  the  plaintiftj 
tention,  and  we  cannot  find  that  the 
ant  took  such   steps  as   he  certainly 
have  taken  to  prevent  the  suit  comi 
Court.     From   the  very   first,  he 
have  kept  the  plaintiff  at  arms'  leni 
did   not   make   any  offer  of  paying 
even  according  to  his  own  admissio^i 
due  to  the  plaintiff  for  dul  consumed 
elephants. 

Willi  reference  to  the  amount  wl 
plaintiff  is  entitled  to  claim,  the  Jt 
found  on  the  evidence  that  the  onljr    ^ 
which  the  Commissariat  elephants  toOk| 
der  were  from  the  9th  to  the  iQih  of 
or  for  a  period  of  10  days.    The  Jt 
refused  to  believe  the  evidence  addi 
the  plaintiff,  which  went  to  show  tb^ 
elephants  consumed  the  plaintiflfs  i» 
the  5  th  to  the  26ih  of  August,  vA 
wards  for  some  15  days  in  October. 

Taking  this  finding  of  fact  as  the  I 
which  to  make  a  calculation,  wecoi 
accbrdi  ng  to  the  defendaot*s  own 
plaintiff  is  entitled  to  the  value  of  i», 
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the  Government  elephants  consumed 
xo   days.     We    find    also    that    the 
;r  of  these  elephants  is  shown  by  the 
ice  to  have  been  70.     As  to  the  price 
dul  grass,  there  is  no  special  evidence 
record   to  show  with  any  clearness 
the  value  of  it  was  when  taken  from 
leel,  although  there  is  some  as  to  its 
when  taken  to  the  market;  but  it  is 
by  the   evidence   of    the    Commis- 
Officer  that  Government  was  in  the 
'of  paying  its  Mahouts  4  annas  a  day 
expenses  of  dul  grass,  and  there- 
we  think   that   we   should  not  be  far 
in  setting    down    the    value    of    the 
consumed  at  3  annas  per  head  per  day ; 
\%  annas  a  day  on  a  total  of  70  elephants 
'|0  dayfi  would   make   a  total   sum  of 
1 3 1-4  annas — and  this  amount  we 
(der  that  the  plaintiff  is  entitled  to  re- 
ire  remains  the  question  of  costs.     It 
been  argued   on   the   part  of   Govern- 
that  this  suit  was  brought  without  the 
test  foundation ;   that  it   was    a    mon- 
ly  exaggerated  suit ;  that  no  attempt  was 
to  settle  matters  without  coming  into 
;  and  that  the  Government  were  bound 
le  fn  and  defend  their  interests,  as  the 
iff  had  made  it  impossible  by  his  ex- 
demands    to  come  to   any   settle- 
Baboo    Unnoda    Pershad    Banerjee, 
^SeDior  Government  Pleader,   therefore, 
ids  that  the   usual   rule   in   cases   in 
the  decision  of  the  Lower  Court  is 
upheld  and  partly  reversed  should  be 
red,  namely,  that  the  costs  should  be 
payable  in  proportion  to  the  amounts 
;d  and  dismissed.     On  the  other  hand, 
contended  that  the  Government,  though 
log  of  the  claim  made  and' admitting 
a  certain  portion  of  it,  at  all  events,  was 
^ct,  there  being  no  denial  on  the  part 
Commissariat  Ofl5c.er  that  the  Govern- 
elephants  had  been  fed  on  the  plaintiff's 
l»  made  no  attempt  to  settle  that  por- 
of  the  case,  and  did  not  even  pay  into 
the  value  of  the  dul  admitted  to  have 
itted  for  10  days,  but  forced  the  plaint- 
come  into  Court. 

think  that,  on  the  whole,  the  fairest 
^nld  be  to    order   that    each    party 
'W  bear  their  own  costs.     Had  the  de- 
inl  endeavoured   10  put  a  stop  to  this 
*  >n,  and  offered  10  pay  into  Court  the 
dae  on  account  of  the  10  days  for- 
^  should  have  had  no  liesitation  in 
that  the  costs  should  be  fixed  in 

Vol.  XV. 


proportion  to  the  amounts  decreed  and  dis- 
missed on  either  side ;  but  to  do  so  in  this 
case  Would  be  to  take  away  every  advantage 
which  the  plaintiGf  will  get  from  this  decree, 
and  to  give  the  Government  a  pecuniary 
benefit  to  which  it  is  not  entitled ;  for  on  a 
calculation  made  by  us  of  the  costs  as  they 
would  be  on  this  basis,  we  find  that  the 
Government  would  be  a  gainer,  although  it 
loses  the  suit,  by  some  20  or  30  rupees. 
Now,  as  we  think  that  the  plaintiff  is 
entitled,  to  some  part  of  his  claim,  it  would 
be  manifestly  improper  to  take  away  from 
him  the  entire  benefit  of  the  decree,  by  pass- 
ing an  order  for  costs  which  would  make 
him  liable  to  the  defendant  for  a  larger  sum 
than  that  which  he  will  himself  recover. 

We,  therefore,  modify  the  order  of  the 
Judge  as  above  stated,  and  direct  that  each 
party  bear  his  own  costs. 


The  ist  May  1871. 

Present : 

Tfje  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  C. 
Paul,  Judge, 

Sale  by  managfer  of  joint-family  property— Con- 
sent—Presumptiofi. 

Case  No.  3198  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/ the  2^'Pergunnahs,  dat^d  the 
28th  July  i8yo,  reversing  a  decision  ^ 
the  First  Subordinate  Judge  of  that  JDis- 
trict,  dated  the  igth  February  i8yo. 

Gopal  Chunder  Lahoory  (Plaintiff), 
Appellant, 

versus 

Raj  Kishore  Lahoory  and  others  (Defend- 
ants), Respondents, 

Bciboos  Bama  Churn  Banerjee  and  Rajm^ 
der  Misree  for  Appellant. 

Baboo  Hem  Chunder  Banerjee  for 
Respondents. 

On  the  death  of  R  S,  Ills  eldest  son  R  K  undertook 
the  management  of  the  family-property,  plaintiff  t^ 
grandson  of  the  deceas***!  th.'oug.i  h.s  third  son)  beingr 
then  an  infant.  Not  lon.4  a'tj^r,  H  K  purchased  som^ 
land  which  he  subsequently  $old  to  R  D  and  H  S  i^. 
who  are  now  represented  by  the  defendants  H  S  andi 
LMD.    In  the  present  suit  plaintiff  alleges  that  the 
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property  had  been  purchased  hy  R  K  with  money  be- 
loogfingr  to  the  joint  funds  of  the  family.  The  first 
Court  lound  for  plaintiff,  and  adjud^fed  him  one-fourth 
share  of  the  property  in  suit.  From  that  decree  H  S 
and  L  N  D  did  not  aopeal,  but  R  K  did  appeal.  The 
ludge,  assuming  the  Lower  Courtis  finding  to  be  correct, 
neld  that,  as  plaintiff,  who  was  of  age  at  the  time,  did 
not  objedl  to  the  sale,  he  could  not  recover  possession 
of  property  sold  by  i?  A'  as  the  recognized  agent  and 
manager. 

Held  that  R  AT  could  not  found  any  right  upon  the 
presumption  of  plaintiff's  consent,  however  such  pre- 
sumption  might   have  availed  the  other  defendants, 

purcnasers  from  R  Kt  who  had  not  appealed. 

• 

Norman,  C,  J, — The  plaintiff,  Gopal 
Chunder  Lahoory,  the  special  appellant  be- 
fore us,  was  the  son  of  Nobo  Kishore,  the 
third  of  ^v^  sons  of  Ram  Soonder  Lahoory. 
On  the  death  of  Ram  Soonder  Lahooiy,  his 
eldest  son  Raj  Kishore  undertook  the  man- 
agement of  the  family-property,  the  plaintiff 
at  that  time  being  an  infant.  Ram  Soonder 
died  in  Assin  1253.  In  1255,  the  defend- 
ant, Raj  Kishore,  purchased  certain  land  in 
Punchannogram,  which,  on  the  4th  Magh 
1266,  he  sold  to  Romonee  Dassee  and  Hurro 
Soondaree  Dassee,  who  are  now  represent- 
ed by  the  defendants,  Hurro  Soonduree  and 
Lukhee  Narainee  Dassee. 

The  plaintiff  brings  this  suit,  alleging  that 
the  property  so  purchased  by  Raj  Kishore 
was  purchased  with  the  money  belonging  to 
the  joint  fimds  of  the  family,  and  that  Raj 
Kishore  sold  it  without  authority  to  Ro- 
monee and  Hurro  Soonduree.  The  defendant, 
Raj  Kishore,  adduced  a  great  deal  of  evi- 
dence to  show  that  the  property  was  his  own, 
and  that  it  was  purchased  out  of  his  own 
funds.  His  case  is  that  he  sold  it  to  Ro- 
monee and  Hurro  Soonduree  to  pay  his  own 
debt.  He  puts  forward,  in  a  somewhat  in- 
direct way,  a  statement  that  he  sold  the 
property  for  his  own  purposes ;  but  in  the 
evidence  he  states  that  the  sale  took  place 
in  the  presence  of  the  plaintiff,  Gopal  Chun- 
der Lahoory,  and  he  attempts  to  show  that 
Gopal  Chunder  consented  to  the  sale. 

The  first  Court  finds  that  the  accounts 
and  other  documents  put  in  by  Raj  Kishore, 
to  prove  that  the  money  out  of  which  this 
property  was  purchased  belonged  to  him,  are 
fabricated,  and  that  the  property  was  really 
purchased  out  of  the  joint  funds,  and  by  its 
decree  adjudges  to  the  plaintiff  one-fourth 
share  of  the  property  in  suit. 

From  that  decree,  Hurro  Soonduree  and 
Lukhee  Narainee  did  not  appeal  to  the  Judge. 
Raj  Kishore  did  appeal.  The  Judge  seems 
to  have  assumed  throughout  that  the  finding 
of  the  Lower  Courts  upon  the  facts  is  correct, 
aad  that  the  property  was  at  the  time  of  the 


sale,  in  1 266,  the  joint  property  of  ihc 
iff    and   the    other  members  of  the 
family.     He  says,  however,  that  "  the 
*'  ment  of  the  Lower  Court  ought  to 
"  versed,  and  the  suit  ought  to  be  di 
'Mt  is  admitted  that  Raj  Kishore 
''  manager  of  the  joint  estate  up  to  I3| 
"  that  in  that  capacity  he  bought  ar 
*'  properties  on  account  of  the  joint 
"  At  the  time  of  the  sale  of  the  pro 
'*  question,  the  plaintiff  was  some  a 
"  old  ;  but  he  did  not  object  to  the 
"  allowed  Raj  Kishore  and  the  pur 
"  complete  the  transaction."      The 
then  says :  "  I  apprehend  that  the 
'^  sers  were  justified  in  purchasing  \\ 
"  recognized  manager,  and  tha|  the  pi 
''  was  a  consenting  party  to  the  sale, 
"  bound  by  the  acts  of  the  defendant, 
then  goes  on  to  say  that  the  plaintiff 
"  not  recover  possession   of  the  p 
"which   Raj    Kishore    sold    while 
"  the  recognized  manager  and  agent 
'*  family.'* 

Now,  we  think  that  there  would  bife 
very  great  force  in  these  observations 
Judge,  if  the  defendants  Hurro 
and  Lukhee  Narainee  had  come  be 
on  the  appeal,  and  contended  that  the 
the  property  in  reliance  on  the  re 
ation  implied  by  the  conduct  of  tht 
plaintiff  in  having  been  present  at, 
dissenting  from,  the  sale.  It  is  cle»t 
ever,  that  these  ladies  have  no  ml  *^ 
whatever  in  this  matter.  They  60  not 
forward.  They  do  not  pretend  tint 
have  any  special  right  as  purchaseri 
Raj  Kishore. 

It  is  not  the  case  of  Raj  Kishore  i 
plaintiff  consented  to  the  sale  of  tbi 
perty  as  a  portion  of  the  joint 
There  is  no  evidence  whatever  that 
senled  to  the  sale  of  this  properqrj 
property  of  Raj  Kishore.  WhalctiBr 
Hurro  Soonduree  Dassee  and  Luk*^' 
rainee  Dassee  might  have  been  able 
on  the  presumption  of  the  consent  J 
plaintiff  to  the  sale,  we  think  m 
Kishore  cannot  found  any  right  uM 
presumption,  and  that,  upon  the  appeal 
Kishore,  the  Judge  onght  not  to  have 
a  decree  in  favor  of  those  two  ltd»J*i 
themselves  did  not  object  by  appw 
decision  of  the  first  Court 

We  think,  therefore,  that  the  dcd 
the  Judge  must  be  reversed,  «fl^  ™J 
si  on  of  the  'Lower  Court  restored  wdi 
as  against  the  defendant  Raj  KiAorr. 
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The  1st  May  1871. 

Present : 

'Hon'ble   J.    P.    Norman,     Officiating 
kf  Justice,  and  the  Hon'ble  G.  C.  Paul, 

Sab-lessees — Rights  of  occupancy. 

Case  No.  1615  of  1870. 

Appeal  from  a   decision  passed  by 
Subordinate  Judge  of  Jessore,  dated 
i^h    September    i8*jo,    affirming   a 
mon  of  the   Moons  iff   of  Magoorah, 
the  jrd  December  i86g, 

Komul  Sein  (Piaimiff),  Appellant, 
*  versus 

\e&h  Shaikh  (one  of  the  Defendants), 
Respondent, 

hhoo  Grija  Sunkur  Mojoohidar  for 
Appellant. 

I*  Bahoo  Bipro  Doss  Mookerjee  for 
Respondent 

^Wdrnj;  for  13  years,  a  ryot  does  not  acquire  a- 

'^  occupancy,  if  the  land  has  been  sub-let  to  him 

or  year  by  year,  by  a  ryot  having  a  right 

w,  C  J, — The  facts  of  this  case 
follow : — 

Krson  of  the  name  of  Titooram  Tan  tee 

a  small  quantity  of  land  (it  does  not 

how  much)  as  tenant  to  the  plaintiff 

le  years.     In    1260   he    under-let  a 

of  the  land  to  Danesh  Shaikh  and 

who  are  the  defendants  in  the  pre- 

^tolt    In  1275,  Titooram  being  in  ar- 

[,pf  rent  absconded   and   relinquished 

ire,  upon  which  the  plaintiff  brought 

it  for  possession  against  Danesh  Shaikh 

"jers  to  get  possession  of  the  portion 

land  which  had  been  under-let   by 

im  Tantee  to  them.    The  plaintiff's 

fften  is  that  the  land  was  his  property, 

that  it  was  under-let  to  the  defendants 

tenant  whose  title   has   now   expired. 

P^ore,  unless  the  defendants  can  make 

title,  the  plaintiff  must  get  a  decree 

)8ses8ion. 

defendants  show  that  since  1260 
have  been  paying  rent  as  tenants  from 
to  year  to  Titooram.  The  potlah 
..  to  Titooram  has  not  been  put  in — 
[it.does  not  appear  what  the  nature  of 
aiding  was. 


I  think  it  is  impossible,  upon  the  evidence 
as  it  stands,  to  assume  that  Titooram  had 
any  greater  interest  than  that  of  a  ryot 
having  a  right  of  occupancy.  Now,  a  ryot 
cultivating  or  holding  land  for  12  years 
does  not  acquire  a  right  of  occupancy,  if 
the  land  which  he  has  been  cultivating 
has  been  sub-let  to  him  for  a  term,  or  year ' 
by  year,  by  a  ryot  having  a  right  of 
occupancy.  That  ns  the  express  provision 
of  Section  6 ;  and  it  appears  to  me  probable 
that  the  facts  of  the  present  case  bring  it 
within  the  words  of  that  enactment.  If 
Titooram  had  any  right  greater  than  that 
which  I  have  supposed,  the  defendants  have 
failed  to  prove  it;  and  it  is  for  them  to 
show  that  they  have  some  title  which  they 
can  set  up  as  a  bar  to  the  plaintiff's  right 
of  absolute  possession  to  the  land  in  ques- 
tion. 

For  these  reasons,  it  appears  to  us  that 
the  decisions  of  the  Courts  below  must  be 
reversed,  and  a  decree  will  pass  adjudging 
possession  to  the  plaintiff  of  the  piece  of 
land  in  dispute  with  costs  in  all  the 
Courts. 

Pauly  J, — I  concur. 


The  2nd  May  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge, 

Privy  Council  decree  —  Execution  —  Interest 
—Section  zo,  Act  XXIII.  of  z86x. 

Case  No.  44  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Purneah,  dated  the  2gth 
January  i8yo. 

Rajah  Ahmed  Reza  (Judgment-debtor), 

Appellant, 

versus 

Mussamut  Khujoorunnisa  (Decree-holder), 

Respondent, 

The  Advocate-General dSi^  Messrs,  G,  Gre- 
gory and  C.  Gregory  for  Appellant. 

Messrs.  J,  W.  B,  Money  and  R,  E,    Tuoidal 

for  Respondent. 

o 
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Where  a  decree  of  the  Privy  Council  ordered  pos. 
waaion  with  mesne-profits,  but  without  interest : 

Held  that  the  decree  did  not  interfere  with  the 
power  of  (he  Judge  who  eieculed  ii  to  awird  inlerciit 
under  Section  lo  of  Act  XXIIl,  of  iS6i  on  the  aggre- 
gate sum  adjudged,  and  costs  (ram  the  date  of  di-cree 
to  date  of  payment. 

Norman,  C.  J. — This  is  an  appeal  against 
the  decision  of  the  Judge  o[  Purneah  in  the 
execution  of  a  decree  of  Her  Majesty  in 
Council. 

The  decree  directs  that  the  appellant  in  I 
the  originAt  suit,  Syed  Enayet  Hossein,  shall! 
be  "put  into  possession  oE  ii-iioths  of  the  I 
•'half  of  the  zemindary,  together  with  the  j 
"mesne-protits  of  the  same,  whereof  an  ac-  ! 
"  count  is  10  be  taken  against  the  respond-  ' 
■'cnt  from  the  i6ih  February  iSfii,  but 
"without  inlereai." 

After  two  several  remands  by  this  Court, 
the  account  hai  uliimalely  been  taken,  and 
has  resulted  in  a  linal  decree  for  Rupees 
94,ti4  ^nd  2  annas,  with  costs  bearing  in- 
terest at  the  rate  of  \z  per  cent,  per  annum  I 
from  the  8th  of  January  1870  till  dale  of  I 
payment — ^the  8ih  January  1870  being  the  I 
date  of  the  final  decree  awarding  such  mesne- 
profits  to  the  plaintiff. 

From  ihfti  decision,  an  appeal  has  been 
presented  by  the  defendant,  and  two  principal 
points  have  been  taken. 

The  first  is  that,  in  estimating  the  mesne- 
profits,  the  defenilanis  ought  to  have  been  j 
allowed  something  for  the  wages  of  the  i 
amlah  and  servants  engaged  in  making  the  | 
collections. 

The  Judge  has  disposed  of  this  matier  by 
saying  that  in  the  decision  uf  the  High 
Court  of  the  30ih  November  1864*  it  is 
ruled  that  lo  per  cent,  cannot  be  allowed  on 
the  moiiajiri  jumma  for  amiali  expenses, 
and  he  says  :  "  This  order  is  quite  reasonable, 
"as  the  rents  collected  were  not  on  the  de- 
"hatee  jumma,  bu[  on  the  mostajiri  or 
"farming  leases."  He  goes  on  10  say  1 
"This  claim  is  put  forward  in  addition  lo 
"those  under  objections  285  and  1S6,  and  is 
"most  unreasonable,  as  the  sum  claimeil  as 
"a  deductiDn  is  aijain  enleied  in  those  two 
"objections."  The  High  Court  has  already 
"ruled  that  such  a  claim  is  untenable,  and 
"  it  is  therefore  rejected." 

The  appellant's  Counsel  has  referred  to 
the  evidence  taken  in  1862,  and  which  goes 
to  show  that  the  defendant's  expenses  for  the 
servants  employed  in  collecting  the  mostaiiri ' 


)umni:i    uere  at  the   rale   of    Rt^ 
raonihl).  wbich  would  bring  up  -t 
of  colkciion  10  an  amount  mvch  I 
what  ii  wouKI  be  ir  calculated  s 
10  per  cent  on  ihe  gross  colle 

Now.  It  is  impossible  10  shai 
the  fact  ihat,  in  making  colkClU 
mers  holding  considerable  trai 
COSI8  of  collecting  ihe  rents  a 
the  account  is  very  small.  ' 
the  Jmise  may  be  right 
that  :il]  '.he  expunges  for  the  a 
for    ihii    purpose 
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tained  in  the  jum 
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serv.uits,  so  t<tr  as  we  can  see 
has  not  ['111  forward  any  claii 
penses  ot  stich  servants,  or 
support  such  cliiim  by  any  cv" 

The  defendant's  claim  s 
cisely  that  which  ihe  Court 
put  forward  in  another  shape 
occasion. 

If  this  Conn,  when  the  niati«" 
it   on    the    former   occasion,   tutd 
that  the  defendant's  claim  for  (he 
the  zeinnidary  servants  at   Rupees  I 
mimh  L-ouliI  l>L'  sustauied  ;  and  U 
dence    of    ihe   witnesses   esammcd 
had  been  iruaied  as  trusiworihy.  iImJ 
would  not   have  disallowed  a  claln 
rale  of   Rupees    to   per  cent,,  v^id  | 
have   been    le-.s    than    that    which, 
witncs-.e^   are   10  be   believed,  the 
actually    i.*v,ietided    in    making    lbs 

Wc  ilinik  ihai  this  claim  of  KupoeS't 
a  month  i.s  preposterous,  and  it  ii  ibtfd 
oue  advanced  by  the  defcDd^tl. 
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|fe  are  disposed  to  think  that  he  has  been 
^  only  too  liberally  in  some  of  the 
j^tKes  that  have  been  made  to  him. 

I 

i 

Im  next    point    taken    is    that   interest 
not  to  be  allowed  from  the  date  of 
\  decree   for  mesne-profits,  because 
fivy  Council  did  not  allow  interest. 

>pcars  to  us  that  this  argument  pro- 
fjipon  a  fallacy.  The  Privy  Council 
is  that  the  appellant  in  the  original 
&  "put  in  possession  of  2i-i2oths  of 
fhalf  of  ihe  zemindary,  together  with 
pne-profits  of  the  same,  whereof  an  ac- 
It  is  to  be  taken  against  the  respondents 
the  #6ih  February  1862,  bui  with- 
interest.*'  The  order  of  the  Privy 
:il,  therefore,  is  that,  in  taking  the  ac- 
of  the  mesne-profiis,  interest  on  the 
sot  mesne- profits  should  not  be  allowed, 
accordingly  such  interest  has  not  been 
bed.  But  the  loth  Section  of  Act 
ill.  of  1 86 1  empowers  the  Court,  where 
"^  of  money  is  decreed  to  the  plaintiffs, 
rd  interest  on  the  aggregate  sum  ad- 
and  costs  from  the  date  of  decree  to 
payment.  Now,"  there  is  nothing  in 
:ree  of  the  Privv  Council  which  in- 
with  the  power  of  the  Judge  to 
the  order  which  he  has  properly  made 
that  Section. 

therefore,    dismiss   the   appeal    with 


.  Money  for  the  respondent  has  made 
objections  which  it  is  not  now  neces- 
[  to  enter  into. 

w  of  his  objections  might  have  been 

before,  or  it  might  have  been  brought 

notice  of  the  Court  by  application  for 

wtw.    The  matter  has  been  long  since 

id  of.     Mr.    Money's   client   did   not 

anv   dissatisfaction   with    the  order 

it  was  passed.     It  is  too  late  to  lake  any 

lion  at  this  stage.     It  refers  to  the  ex- 

of  the  Emambara.     His  cross-appeal 

iaiao  be  dismissed. 

modify  the  decree  of  the  Lower  Ap- 

Court  by  allowing   interest   at  the 

■W  6  per  cent,  on  the  amount  decreed. 

8Bb\v  25  gold  mohurs  as  the  costs  of 

S>peal 


The  2nd  May  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarka- 
nath  Mitter,  Judges, 

Butwarra— Regnlation  XIX.  of  1814— Title- 
Jurisdiction— Rigfht  of  suit— Possession. 

Case  No.  2358  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  2'jth  July  i86gy  reversing  a 
decision  of  the  Moonsiff  of  Tegrah, 
dated  the  2gth  January  iS6g. 

Mr.  H.  Spencer  (Plaintiff),  Appellant^ 

versus 

Puhul  Chowdhry  and  others  (Defendants), 

Respondents, 

Mr.    G,    Gregory  and    Baboos   Umurnath 
Bose  and  Toolsee  Dass  Seal  for  Appellant. 

Mr.  C  Gregory  and  Moonshee  Mahomed 
Kusuf  for  Respondents. 

The  Revenue  Authorities,  acting  under  the. butwarra 
law,  have  no  jurisdiction  to  determine  any  disputed 
question  of  right  and  title  in  bhares;  and  there  is  no- 
thing in  Regulation  XIX.  of  1814  or  any  other  Regula- 
tion to  bar  the  maintenance  of  a  suit  in  a  Civil  Court 
for  a  declaration  of  plaintiff's  right  to  a  larger  share 
than  that  recorded  in  his  name  after  a  butwarra  in  the 
paper  of  partition.  « 

if  the  plaintiff  in  such  a  case  can  establish  his  title> 
and  is  not  barred  by  lapse  of  time,  he  should  not  l>e  de- 
nied the  declaration  sued  for  merely  because  he  might 
have  been  ousted  by  the  defendant  under  cc^our  of  the 
butwarra  proceeding. 

The  Civil  Court  has  no  authority  to  interfere  with 
the  division  of  the  land  and  jumma,  which  is  a 
matter  exclusively  within  the  jurisdiction  of  the  Reve^ 
nue  Authorities. 

Mitter,  J. — We  are  of  opinion  that  the 
Lower  Appellate  Court  has  erred  in  holding 
that  the  failure  of  the  plaintiff  to  appear  be- 
fore the  Collector  within  the  period  pre-> 
scribed  by  Clause  2,  Section  4,  Regulation 
XIX.  of  1814,  is  sufficient  to  bar  the  main- 
tenance of  this  suit. 

It  is  true  that  Section  20  of  that  Regula- 
tion says,  "  The  determination  of  the  Board 
of  Revenue  or  Board  of  Commissioners  on 
the  paper  of  partition  shall  be  final.''  But 
this  Section  evidently  refers  to  those  ques- 
tions only  which  can  be  legally  determined 
by  the  authorities  mentioned  therein.  Now, 
it  is  beyond  all  dispute  that  Revenue  Author^ 
iiies  acting  under  the  Butwarra  Law  have 
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jurisdiction  to  assess  a  certain  jumma  on 
certain  shares,  but  have  no  jurisdiction  to 
determine  any  disputed  question  of  right 
and  title  in  shares.  It  follows,  therefore, 
that  the  provisions  of  Section  20  cannot  be 
urged  as  a  bar  to  the  maintenance  of  the 
present  suit  so  far  as  the  question  of  right 
and  title  is  involved  in  it;  while,  on 
the  other  hand,  the  Civil  Court  has  no  power 
to  interfere  with* the  division  of  the  lands 
and  jumma,  which  is  a  matter  within  the 
exclusive  jurisdiction  of  the  Revenue  Author- 
ities, and  that  portion  of  the  plaintiff's 
prayer  by  which  he  seeks  to  have  a  re-dis- 
tribution of  the  lands  and  Government 
revenue  must,  therefore,  fall  to  the  ground. 
But  there  is  nothing  in  the  Butwarra  Law, 
or  in  any  other  Regulation  that  we  are 
aware  of,  to  prevent  the  Civil  Court  from 
entertaining  this  suit  for  the  declaration  of 
the  plaintiff's  right  to  a  larger  share  than 
that  recorded  in  his  name  in  the  paper  of 
partition.  Suppose,  for  instance,  that  a  but- 
warra is  made  by  the  Collector  at  the  in- 
stance of  certain  parties  who  have  no  real 
interest  in  the  estate.  Can  it  be  contended 
that  the  real  owner  of  that  estate  would  be 
prevented  by  such  a  butwarra  from  bring- 
ing a  civil  suit  for  the  establishment  of  his 
right,  merely  because  he  did  not  appear  be- 
fore the  Collector  within  the  fifteen  days 
allowed  by  the  second  Clause  of  the  fourth 
Section  of  the  Regulation,  and  that  even 
when  he  is  fully  prepared  to  show  that  his 
failure  to  do  so  arose  from  causes  perfectly 
beyond  his  control,  such  as  absence  in  a 
foreign  country,  minority,  lunacy,  &c..'  Such 
a  construction  is  no  way  warranted  by  the 
provisions  of  Section  20.  This  view  was 
taken  by  a  Division  Bench  of  this  Court  in 
its  decision  in  a  Special  Appeal  No.  2420  of 
1870,  20th  of  March  1871.* 


It  has  been  urged  by  the  respondent  that 
the  plaintiff  has  to  thank  himself  for  the 
injury  he  complains  of,  inasmuch  as  there 
was  nothing  to  prevent  him  from  appearing 
before  the  Collector  within  the  time  required 
by  law;  and  that  this  Court  ought,  there- 
fore, to  refuse  to  entertain  his  suit,  which  is 
one  merely  for  declaration  of  title,  in  the  exer- 
cise of  the  discretion  vested  in  it  by  the  15th 
Section  of  the  Code  of  Civil  Procedure.  This 
objection  cannot  be  allowed  at  this  last  stage 
of  the  proceedings.  It  was  not  raised  in  the 
Court  of  first  instance,  and   as   that   Court 


•  Ante,  p,  291. 


has  given  a  decree  to  the  plaintiff 
merits,  ii  would  be  improper  for  us 
dismiss  this  suit  on  the '  strength  of 
jection  which,  it   must   be  admitted 
sides,  does  not  affect  the  real  justice 
case. 

It  has  been  further  urged  that  ihcj 
iff  is  not  entitled  to  have  his  right  ' 
in  an  undivided  2  annas   11  gi 
I  cowree  share  in  the  semindaree, 
standing    the    butwarra    which  vu^ 
made  according  to  law ;  and  as  this  k 
he  has  asked  for  in  his  plaint,  the 
not  be  maintained  in  its  present  form^ 
objection  is  a  technical  one  only, 
no  dispute  as  to  the  plaintiff's  title 
annas  and  10  gundahs  share  f  and 
Revenue  Authorities  have  assigned  to 
lieu  of  that  share  certain  specific  lan< 
a  certain   amount  of    Government 
assessed    thereupon,    none  of   the 
litigant  can  complain  if  the  plaiotiffs 
to  those  lands  is  declared  in  this  suit 
real  contest  between  the  parties  is 
extra  additional   share    of    i  gtuubt 
I   cowree  claimed  by  the  plaintiff.  " 
the  plaintiff  can  show  that  be  is  j( 
titled  to  that  share  also,  and  if  at  tlie 
time  it  is  found  to  have  been  allotted 
Revenue  Authorities  to  any  one  of  i^\ 
fendants,  we  see  no   legal  reason  ^  * 
Court  should  refuse  in  this  suit  to 
his  title  to  the  same,  treating  him  as  a 
holder  to  that  extent  only  in  the  pat 
which  it  may  have  been  so  included, 
tice  requires  that  our  Courts  shouW 
try,  as  far  as  they  legally  can,  to  avoid 
ing  multiplicity  of  litigation ;  and,  in  the! 
sence  of  any  valid  objection  affe( 
real  merits  of  the  case,  we  should  be 
to  dismiss  this  suit  merely  for  a  mere 
defect  in  the  plaintiff's  prayer— a  dcfccr 
can  be  easily  cured  by  our  decree 
interfering    with    the    substantia]   ^ 
any  of  the  parties  concerned  in  ihi* 
tion.     If  the  plaintiff's  allegations  « 
rect,  there  can  be  no  doubt  whaiem 
some  of  the  defendants  at  least,  if  not " 
them,   have   got  by  the  butwarra  a 
share  than  that  to  which  they  are  justly 
titled;    and   there   is  nothing   whaiew 
the  circumstances  of  this  case  to  pr^ 
the  Court  from  doing  complete  jo^ce^ 
tween  the  parties  by  declaring  in  «»» ' 
suit  that  the  plaintiff  is  entitled  10  iw 
tional  share  in  qnestion  out  of  tftc  f 
assigned  to  those  defendants  by  tn 

warra. 
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,  it  has  been  urged  that  there  is  no 

^oiy  proof  that  the  plaintiff  is  still  in 

ion  of  the  additional  share  in  ques- 

land  as  the  suit  is  one  for  declaration  of 

and    confirmation    of   possession,   the 

is  bound  to  dismiss  it  in  the  absence 

h  proof.    This  objection  is  founded 

mistake.     The  plaintiff  has   given 

evidence    to    prove    his  possession. 

dence  is  strongly  corroborated  by 

ony  of  several  witnesses  examined 

defendants  themselves.     But  be  this 

fmay,  rt  is  clear  that  this  was  not  one  of 

s  raised  by   the  defendants  in  the 

of  first  instance,   and   they  are   not 

to  raise  It  now  at  this  late  stage  of 

^f  the  plaintiff  can  show  that 

a  title  to  the  additional  share  in  ques- 

nd  that  that  title  is  not  barred  by  lapse 

,  he  should  not  be  denied  the  decla- 

he  has  sued  for,  merely  because  he 

have  been  ousted  by  the  defendants 

the  colour   of  the  butwarra-proceed- 

tberefore,   remand  this  case   to   the 

Appellate  Court  for  a  decision  upon 

srits  with  reference  to  the  issues  laid 

by  the  first  Court,  and  with  reference 

issues  only. 


The  2nd  May  1871. 

Present  : 

lon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
yudges. 

taon  for  eactcution — Limitation— Section 
7,ActXXIII.  of  z86z. 

In  the  matter  of 

:k  Chunder  Chuckerbutty  (Decree- 
holder),  Peiitionerj 

versus 

Chunder  Chuckerbutty  (Judgment- 
debtor),  Opposite  Party, 

Bhmoanee  Churn  Dull  for  Petitioner. 

No  one  for  Opposite  Parly. 

ree-holder  having  allowed  the  term  of  3  years 
I  witluQ  a  very  few  days  of  expiry  before  apply- 
execation,  and  then,  thouj^h  allowed  5  days  to 

[mbaiiab,  having  neg^lected  to  do  so,  his  appHca- 

*»  tooad  to  be  not  bond  fide  : 


Held  that  Section  7,  Adt  XXIII.  of  1861,  did  not 
apply  to  the  case ;  that  Section  applying  only  to  suits 
dismissed  under  the  provisions  of  Section  5  of  that 

Aa. 

Kemp,  J, — This  application  for  the  ad- 
mission of  a  miscellaneous  special  appeal 
must  be  rejected.  It  appears  that,  on  the 
26th  March  1870,  the  applicant  was  told  to 
deposit  tullubanah  within  5  days.  He  failed 
to  do  so,  and  on  the  7th  of  April  1870  the 
execution-case  was  struck  off.  On  the  17th 
April  1870  the  applicant  applied  to  have 
the  case  restored.  It  appears  that  the  first 
Court  allowed  the  case  to  be  restored,  but 
the  Judge  of  Hooghly  reversed  that  decision. 
The  grounds  given  by  the  Judge  we  consi- 
der to  be  grounds  with  which  we  cannot  in- 
terfere in  special  appeal.  The  Judge  finds 
that  the  application  of  the  26th  of  March 
1870,  which,  we  may  observe,  was  made 
when  only  a  very  few  days  remained  of  the 
3  years  allowed  by  law,  was  not  a  bond-fide 
application. 

It  is  also  clear  that,  on  the  17th  of  April 
1870,  when  the  applicant  asked  for  the  re- 
storation of  the  case,  he  was  barred  by  limit* 
ation.  It  has  been  attempted  in  argument  to 
show  that  Section  7,  Aft  XXIII.  of  1861,  ap- 
plies to  the  present  case.  On  turning  to  that 
Section,  we  find  that  it  applies  only  to  suits 
dismissed  under  the  provisions  of  Section  5 
of  that  Ad,  that  is  to  say,  if  it  be  found 
that  the  defendant  has  not  been  served  with 
summons  to  appear  on  the  day  fixed  for  him 
to  appear,  and  in  consequence  of  the  failure 
of  the  plaintiff  to  deposit  within  the  time 
allowed  him  the  sum  necessary  to  defray  the 
cost  of  service  of  the  summons,  the  Court 
may  order  the  suit  to  be  dismissed.  It  is  in 
such  a  case  that  Section  7  will  apply,  and 
under  that  Section  the  plaintiff  is  at  liberty 
to  satisfy  the  Court  that  there  was  a  suffix 
cient  excuse  for  his  not  making  the  de- 
posit. 

Now,  that  Section  clearly  does  not  apply 
to  this  case.  In  this  case,  we  have  an  ap- 
plicant allowing  his  time  for  execution  to 
run  to  within  a  very  few  days  of  3  years 
before  he  makes  anyc<  application  at  all. 
Then  the  application  made  is  found  not  to 
be  bond  fide.  Five  days  are  allowed  the 
petitioner  to  pay  the  tullubanah,  and  with 
the  knowledge  that  his  first  application  was 
made  within  a  very  short  time  of  the  expiry 
of  the  term  of  three  years,  he  still  neglects 
to  pay  tullubanah.  We  think  that  the  Judge 
has  held  rightly  that  the  application  was 
barred,  and  we  reject  this  application.  * 


474 


Civil 


THE   WEEKLY    REPORTER. 


Rulings.  [Vol, 


The  3rd  May  1871. 
Present : 

m 

The  Hon- ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge, 

Dependant  talookdars— Res:ulation  VII  I. 

of  1793. 

Case  No.  2139  of  1870  under  Ad  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  ofjessore^  dated  the  14th  July  iS*jOy 
affirming  a  decision  of  the  Deputy  Collector 
of  Baghaty  dated  the  ^oth  iS/ovember  186^. 

Rajah  Suttyanund  Ghossal  (Plaintiff), 

Appellant, 

versus 

Huro  Kishore  Dutt  and  others  (Defendants), 

Respondents. 

Baboo  Hem  Chunder  Banerjee 
for  Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondents. 

The  "dependant  talookdars"  mentioned  in  Rejjfula- 
tion  VIII.  of  179^  are  actual  proprietors,  not  merely  i 
talookdars  whose  talooks  are  held   under  documents 
^[r^ted  by  proprietors  which  do  not  transfer  property 
)n  the  soil. 

Normany  C,  J, — This  is  a  suit  to  recover 
arrears  of  rent  at  an^  enhanced  rate  after 
service  of  notice  under  Seciion  13,  Aft  X. 
of  1859. 

The  suit  has  been  dismissed  by  the  Lower 
Appellate  Court  upon  the  ground  that  the 
defendant's  holding  is  a  dependant  talook. 
The  Judge  says,  if  the  plaintiff  considers 
himself  entitled  to  enhance  the  rent  of  the 
defendant,  he  must  proceed  under  Seciion 
51,  Regulation  VIII.  of  1793,  and  not  under 
Aft  X.  of  1859. 

We  are  wholly  unable  10  understand  upon 
what  ground  the  Judge  supposes  that  the 
tenure,  apparently  created  by  the  Soondur- 
buns  Commissioner  in  1257  under  the  name 
of  an  ousut  talook  while  the  land  was  in 
the  possession  of  the  Government  as  a  khas 
mehal,  can  be  treated  as  a  dependant  talook 
within  the  meaning  of  that  term  in  Regu- 
lation VIII.  of  1793.  ^^^  "dependant  ta- 
lookdars" there  spoken  ol  are  talookdars 
being  actual  propiietors  of  the  lands  com- 
posing their  talooks,  as  described  in  Section 
5  of  that  Regulation.     Section  51  does  not 


include  talook  Jars  whose  talooks 
under  writings,  sunnuds,  or  other 
granted   by   proprietors  of   lands 
not  expressly  transfer  the   property 
soil.     These  persons,  as  will   be 
Section  7,  are  treated  under  RegulaiioB 
of  1793  as  lease-holders  only. 

The  defendant  is  clearly  an  ander-l 
and  if  he  is  able  to  establish  a  rigfat 
emption  from  enhancement  when 
goes  back  for  trial  before  the  Jad^«, 
be  on  some  grounds  of  which  we  ki 
thing  at  present. 

With  these  .observations,  we  remai 
case  to  the  Judge  for  trial. 

The  costs  in  the  Lower  Courts  and  c 
appeal  will  abide  the  ultimate  result 
suit. 


The  3rd  May  1871, 

Present: 

The  Hon'ble  J.  P.  Norman,  Officiating 
Justice,  and  the  Hon'ble  G.  Loch,  j 

Lakheraj  gfrants — Resumption— Secfcioo 
gulation  XIX.,  1793— Laodlord  and 

Case  No.  2549  of  1870- 

Special  Appeal  from   a    decision 
the  Judge    of   Moorshedabad,    dai 
22nd   September    iSjo^   affirming  s 
sion    of  the    Moons  iff  of  thai   Da 
dated  the  2gth  June  iSjo. 

Ranee  Shama  Soonduree  Debia  (PIaji 

Appellant^ 

versus 

Seetul  Khan  and  others  (Defends 
Respondents, 

Baboos  Mohinee  Mohun  Roy  and 
Dass  for  Appellant. 

Baboo  Pitumbur  Chatlerjte  for 
Respondents. 


Where  grants  for  holdings  lands  exempt 
ment  of  revenue  have  been  made  sinre  ist 
1^90,  and  the  person  who  succeeds  to  tbe 
right  in  the  estate  takes  possession  under 
Regulation  XIX.  of  1793,  and  dispossesses  tbe 
<if  his  proprietary  right,  he  is  authorized  and 
to  collect  the  rents  from  such  lands  ai  tiie  rates 
pergunnah.     A  decree,  th;:refore,  dedarinjr  the: 
dar*s   right  to  as»ess  rent  on  tands  held 
grants,  establishes,  as  between  htm  aad  Uie 
possession,  the  relation  of  landlord  aad 
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tan,  C.  y, — This  is  a  suit  for  assess- 

of  rent  and  for  a  kubooleut  in  respect 

kin  lands  formerly  held  as  lakheraj, 

respect  of  which  a  decree  in  a  suit 

tomption  was  passed  in  1862,  declar- 

>oi  liable  to  be  assessed  to  the  pay- 

of  rent,  and   the  plaintiff's   right  to 

such  rent. 

decree  in  that  suit  is  in  evidence, 
^es  the  substance  of  the  plaint,  which 
that,  as  the  defendant  held  the  lands 
in  question   as   invalid   lakheraj,   the 
dff  brought    his    suit  to   resume  and 
the  lands  as  appertaining  to  the  ta- 
[1)ebnging  to  the  plaintiff. 

Lowdr  Courts   have   dismissed   the 
tiff's  suit,  holding  that  a  decree  in  a 
kption-suit  under     Regulation    XI.   of 
cannot  create  the   relation  of  land- 
and  tenant  between   the  parties,   and 
fore  that  this  suit  will  not  lie.     They 
to  a  decision  of  the  High  Court  in  the 
of  Madhub    Chunder  Bhadooree,  re- 
in the  12th  Volume  of  the  Weekly 
sr,  p.  442. 

that  decision  there   has  been   an 
to  this  Court.     In  determining  the 
of  the  liability  of  the  defendant, 
continued  in  possession  after  the  de- 
in  the  former  suit  to  pay  rent  to  the 
7,  after  notice,  under  Section   13  of 
[X.  of  1859,   we  must  see  what  is  the 
of  the   right  which   the   defendant 
the  lands  in  question.     Now,  on  re- 
to  the  decision  in  the  12th  Weekly 
^^r>  psge  443,  and  Regulation  XIX. 
|!793i  Sections  6  and  9,  it  appears  very 
that,  where  lands,  not  exceeding  100 
\  alienated  by  a  grant  made  prior  to 
[la  of  December   1790,  are  resumed 
Regulation  XL  of  1819,  they  become 
to  payment  of  revenue  ;  and  thereupon 
renue  assessable  on  such  lands  belongs 
person  responsible  for  the  discharge 
revenue  of  the  estate.     The  land  ad- 
to  be  subject  to   the   payment  of 
is  to  be  considered   as  an   inde- 
nt  talook.    Section     9     shows    how 
fenae  is  to  be  assessed  on  resumed 
held    under    such    a    grant.     The 
is  to  be  ascertained  by  the  proprie- 
whom  the  revenue  is  payable,  who  is 
lit  the  accounts  of  it  to  the  Collector, 
Collector  is  to  fix  the  revenue  to  be 
fcom  the  lands  in  perpetuity,  reporting 
^natter  for  the  confirmation  of  the  Board 
weaue.    If  the  proprietor  agrees  to 

Vol,  XV, 


pay  the  revenue  required  of  him,  he  and  his 
heirs  and  successors  are  to  hold  the  lands 
on  payment  of  such  fixed  revenue  in  per- 
petuity. 

It  is  clear,  therefore,  that  a  decree  for 
resumption  of  lakheraj  lands,  held  under  an 
invalid  grant  prior  to  ist  December  1790, 
does  not  vest  the  proprietary  right  in  the 
zemindar  who  resumes,  or  make  the  former 
lakheraj dar  liable  to  the  payment  of  any  rent. 
That  is  substantially  the  decision  in  the  12th 
Weekly  Reporter,  page  442. 

But  where  grants  for  holding  lands  ex- 
empt from  payment  of  revenue  have  been 
made  since  ist  December  1790,  and  the  per- 
son who  succeeds  to  the  proprietary  right 
in  the  estate,  acting  under  the  authority  of 
the  loth  Section  of  Regulation  XIX.  of 
1793,  takes  possession,  and  dispossesses  the 
grantee  of  his  proprietary  rights  he  is  author- 
ized and  required  to  collect  the  rents  from 
such  lands  at  the  rates  of  the  Pergunnah. 
If,  therefore,  a  decree  in  a  suit  declaring 
the  right  of  the  zemindar  to  assess  rent  on 
lands  held  under  grant  subsequent  to  ist 
December  1790  is  made,  that  decree  estab- 
lishes as  between  the  person  in  possession 
of  such  land  and  the  zemindar  the  relation 
of  landlord  and  the  person  liable  to  pay  rent 
to  such  landlord. 

Then  comes  the  question  whether  in  the 
present  suit  this  invalid  lakheraj  was  lakhe- 
raj falling  within  the  description  of  land 
held  as  rent-free  under  a  grant  prior  to  ist 
December  1790,  or  whether  it  falls  within 
the  class  of  cases  where  the  lakheraj  dar 
held  under  an  invalid  grant  made  subse- 
quent to  ist  December  1790.  Now,  by  the 
decree  in  the  resumption-suit,  the  land  is 
adjudged  as  liable  to  be  assessed  to  the  pay- 
ment of  rent  upon  the  grounds  stated  by 
the  plaintiff  in  his  plaint.  Therefore,  the 
decree  on  the  face  of  it  shows  that  it  was 
adjudged  that  the  land  was  part  of  the  mftl 
estate  of  the  zemindar. 

Mr.  Justice  Ainslie,  in  a  decision  which 
has  been  very  recently  passed  on  the  25th 
April  last,*  has  pointed  out  that,  before  the 
decision  of  Sonaiun  Ghose's  case,  reported  in 
Volume  II.,  Weekly  Reporter,  page  91,  re- 
sumption-suits taking  the  form  of  suits  un- 
der Regulation  II.  of  181 9  were  usually 
brought    by    zemindars    to  establish  their 
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right  to  assess  rent  upon  invalid  lakheraj 
land,  whether  such  Jand  was  held  under 
grants  prior  or  subsequent  to  ist  December 
1790.  He  says:  "I  do  not  think  that  we 
**  can  hold  all  such  decrees  to  be  void,  or 
"  that  we  are  bound  to  hold  that  the  existence 
**of  a  decree  under  Regulation  II.  of  181 9 
''establishes  that  the  grant  resumed  was  of 
"earlier  date  than  ist  December  1790. 
"Granting  that  the  Courts  acted  under  a 
"mistaken  view  of  the  law,  we  cannot  as- 
"  sume,  for  the  purpose  of  making  those  de- 
"crees  technically  good,  a  state  of  facts 
"  which  in  many  cases  is  contradicted  by 
"the  records/' 

I  entirely  concur  with  Mr.  Justice  Ainslie 
in  thinking  that  the  mere  fact  of  a  reference 
to  Regulation  II.  of  18 19,  or  that  the  pro- 
cedure under  Regulation  II.  of  1819  was 
adopted  in  part,  does  not  show  that  the  suit 
was  a  suit  for  lakheraj  land  held  under  a 
grant  prior  to  the  ist  December  1790. 

In  the  present  case,  so  far  as  I  can  see, 
there  is  nothing  to  lead  to  the  inference  that 
any  grant  prior  to  ist  December  1790  was 
ever  set  up  by  the  defendant.  If  there  is 
any  doubt  about  it,  I  should  be  willing  to 
remand  the  case  to  the  Lower  Court  in  order 
that  an  issue  on  that  point  might  be  tried. 
But  I  think  there  can  be  no  reasonable 
doubt  that  this  was  not  lakheraj  land  falling 
within  the  meaning  of  Sections  6  and  9  of 
Regulation  XIX.  of,  1793.  I  entertain  no 
doubt  in  my  own  minS,  as  a  matter  of  fact, 
that  in  this  case  the  grant  set  up  must  have 
been  subsequent  to  December  1790;  and 
therefore  the  defendant  had  no  right  to  hold 
as  a  dependant  talookdar,  and  to  have  the 
revenue  assessed  under  Regulation  XIX.  of 

The  suit  was  properly  brought  under  Act 
VIII.  of  1869,  and  ought  to  be  remanded 
under  that  Act.  The  appellant  will  get  the 
costs  of  this  appeal. 

Loch,  y, — I  propose  to  add  a  few  words 
to  the  judgment  of  the  Chief  Justice,  as 
1  was  one  of  the  Judges  who  passed  the 
judgment  reported  in  Volume  XL,  Weekly 
Reporter,  page  44  a. 

The  special  appellant  has  pointed  out  to 
Qs  that  the  case  now  before  the  Court  is  not 
on  all  fours  with  that  judgment ;  and  I  agree 
with  hina.  We  held  in  that  case  that,  where 
proceedings  have  been  taken  under  the  pro- 
visions of  Section  30,  Regulation  11.  of  1819, 
all  such  proceedings  were  proceedings  for' 


resumption  of  lands  admittedly  held 
invalid    lakheraj   titles  prior  to 
1 790 ;  and  that  lands  which  are 
under  that  law  should  be  assessed  n\ 
vided  for  by  the  old  Regulation  d 
But  in  the  present  case   there  can 
doubt,  from  the  form  of  the  plaint, 
plaintiff  distinctly  claims  the  land 
of  his  talook,  and  that  the  defem 
holding    under    an    invalid 
and    he    prayed    to    be    allowed  to 
it    as    part    of    his    talook,    and 
ed  a  decree   to  assess   it   as  such, 
therefore,   clear  that  this   was  not  1 
which  came  under  Section  30  of 
11.  of  1819,    but  was  one  which 
tried  by  a  Civil  Court,  or  under  Se< 
Act  X.  of  1859. 

I  think,  therefore,  there  is  no  gi 
saying  in  this  case,  as  the  Lower  Cooi 
done,  that  the  suit  for  assessment  is 
by  anything  that  has    been   stated 
judgment  reported  in  Volume  XII., 
Reporter,  page  442.     And  I  copcur 
order  proposed   by  the   Chief  Just 
the  case  should  go  back  for  trial 
merits. 

Appellant  will  have  his  costs  id 
peal. 


The  3rd  May  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G. 

yudges. 

Section 2X0,  Act  VIII.,  iS^9— £xe< 
ficate  of  administration. 

Case  No.  41  of  1871. 

Miscellaneous  Appeal  from  an  order 
ed  by  the  Officiating  Judge  (*f  ~ 
dated  the  21  st  December  iSjo. 

Dnnput  Sing  Bahadoor  (Decrcc-J 

Appellant, 

versus 

Ranee  Rajessnree  (Objector),  Res} 

Baboos  Sreenath  Doss  and  Rash  Jh 
Ghose  for  Appellant. 

Baboo  Romesh  Ckunder  MHier  hf 
Respondent. 
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|(iecree-bolder  is  at  liberty,  under  Section  210,  Act 
18591  to  follow  his  deceased  judgment-debtor's 
f'm  the  hands  of  the  parties  in  possession,  not- 
ing |i  certificate  under  Act  XXVII.  of  i860 
obtained  by  a  third  party. 

wjleyy  y. — An  application  was  made  by 
[decree-holder  that  the  widow  and  the 
Iter  of  the  late  Rajah  Rajendur  Narain 
be  made  respondents  in  the  case  in 
ion  of  the  decree  held  by  him  against 
»d  Rajah. 

Judge    remarks  that   there   was    a 

ir-contention  on  the  part  of  the  widow 

[the  daughter   that  the  properly  of  the 

was  not  in  their  hands,  but  in  those 

$hore  Narain,  the  alleged  adopted  son 

Rajah,  and  that  a  certificate  was 
id  to  ^the  aforesaid  Kishore  Narain. 
Judge  adds  that  he  does  not  consider 
isary  to  go  into  that  question,  inas- 

the  order  for  the  certificate  has  dis- 
of  it ;  and  he  considers  that  the  order 
iog  Kishore  Narain  to  be  the  legal  re- 
itativc  is  '^exclusive*'  and  virtually 
les  that  the  applicants  are  not  the  legal 
lentatives. 

>w,  although  we  do  not  agree  in  what 

|been  above  stated  by  the  Judge  taking 
an  abstract  proposition,  we  think  that 

law  has  been  sufficientiv  carried  out  in 

joiher  substantial  pans  of  the   Judge's 
lent.    The   Judge  says ;   **  If  the  late 

jab's  property  or  any  portion  of  it  is  in 
hands  of  his  wife  and  daughter,  there 

10  obstacle  to  the  adoption  of  immedi- 
proceedings  against  that  property  itself, 
sver  it  may  be."  We  think  that,  un- 
»e  provisions  of  Section  2 10,  Act  VIII. 

I50,  the  Judge  is  quite  right  in  holding 
it  the  widow  and  the  daughter  of  the 
are  in  possession  of  the  property  left 

le  Rajah,  the  decree-holder  may  follow 

jproperty  in  their  hands,  notwithstanding 

te  had  been  obtained  by  the  adopted 

The  worde  of  the   Section  are :   "If 

person  against   whom  a  decree   has 

^Q  made  shall  die  before  execution  has 

fully  had    thereon,    application  for 

nation  thereof   may   be   made  against 

legal  representative   or   the  estate   of 

\^ion  so  dying  as  aforesaid r 

are  pressed  with  the  plea  that  the 
^holder  will  be  prejudiced  by  the 
ion  of  such  course,  because  the  person 
represents  the  property  under  the  cer- 
"'  is  a  man  of  straw,  but  the  question 
whether  the  decree-holder  can  have 


substantial  guarantee  for  the  realization  of 
his  money,  but  whether  the  Judge  is  correct 
in  law :  and  as  stated  abSve,  we  think  that 
he  has  carried  out  the  provisions  of  Section 
210  in  holding  that  the  estate  of  the  de^ 
ceased  may  be  proceeded  against  if  in  the 
hands  of  the  widow  and  datighter. 

In  this  view,  we  dismiss  the  appeal  with 
costs. 

Pauly  y, — 1  concur. 


The  3rd  May  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Section  55,  Act  XX.  of  1866— Jurisdiction— Sec-* 
tion  343,  Act  VIII.  of  185^ 

Case  No.  82  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  yudge  of  East  Buri" 
wan,  dated  the  i6th  February  187 1, 

Kishen  Coomaree  Bibee  (Judgment- debtor), 

Appellant, 

versus 

Golab  Coomaree  Bibee  (Decree-holder), 

ResJ>ondent, 

Baboos  Hem  Chunder  Banerjee  and  Oopen- 
dro  Chunder  Bose  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Ashoo' 
tosh  Mookerjee  for  Respondent. 

Where  the  Lower  Appellate  Court  passed  a  decree  on 
a  specially  registered  bond,  setting  aside  an  arrange- 
ment made  by  the  Hrst  Court  as  to  payment  by  instal* 
ments,  and  its  order  about  interest : 

Held  that  Section  55  of  the  Registration  Act  applied 
to  the  case,  and  that  the  High  Court  was  competent 
in  subsequent  execution-proceedings  to  make  an  order 
under  Section  243,  Code  of  Civil  Procedure,  appointing 
a  receiver  or  giving  opportunity  to  the  iudgment-debtof 
to  pay  off  the  decree  by  mortgage  of  the  estate. 

Kemp,  y. — This  is  a  regular  miscellaneous 
appeal  from  the  decision  of  the  Subordi- 
nate Judge  of  East  Burdwan,  refusing  to  ap- 
point a  receiver  under  Section  243  of  Act 
VIII.  of  1859.  It  appears  that  there  are 
several  decrees  outstanding  against  the  late 
Rash  Beharry  Baboo  and  Soorjya  Coomaree. 
One  of  these  decrees,  or  No.  285,  was  |i_ 
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decree  on  a  specially  registered  bond 
against  the  aforesaid  Rash  Beharry  and 
Soorjya  Coomar^,  his  daughter.  The  estate 
of  the  late  Rash  Beharry  Baboo  has  now 
devolved  on  his  minor  son  Bhyruh  Chunder 
Baboo,  and  his  mother  and  guardian  Kishen 
Coomaree  applies  to  have  a  receiver  ap- 
pointed under  the  aforesaid  Section.  With 
her  application  she  puts  in  a  schedule  of  the 
properties  belonging  to  her  minor  son,  and 
on  turning  to  that  schedule  we  find  that 
the  bulk  of  the  property  consists  of  towjee 
recorded  estates  paying  large  sums  of 
revenue  to  Government.  The  gross  receipts 
are  given,  the  sudder  jumma  and  the 
munaifa  or  net  profits  are  also  given  in  each 
case,  and  every  facility  was  given  to  the 
decree-holder  to  lest  the  accuracy  of  this 
schedule.  We  do  not  find,  however,  that 
any  objection  as  to  the  existence  of  these 
properties  or  as  to  their  not  belonging  to 
the  minor  was  raised  in  the  Court  below ; 
nor  does  the  Subordinate  Judge^  in  his  de- 
cision refusing  to  appoint  a  manager,  say 
that  these  properties  do  not  belong  to  the 
minor,  or  that  they  do  not  yield  the  profits 
that  they  are  said  to  yield.  The  Subordinate 
Judge  only  says  that,  after  paying  for  the 
maintenance  and  education  of  the  minor,  the 
profits  that  would  remain  will  not  probably 
satisfy  the  judgment-creditor  for  a  consi- 
derable time  to  come,  and  on  that  ground 
alone  he  refuses  the  appointment  of  a 
manager. 

We  think  that  this  case  is  one  in  which 
the  Subordinate  Judge  ought  to  exercise 
the  discretion  vested  in  him  under  Section 
243,  either  by  the  appointment  of  a  receiver, 
or  by  giving  the  minor  time  to  raise  by 
mortgage  of  the  land  or  of  a  portion  of  the 
land  a  sufficient  sum  to  satisfy  his  creditors. 
From  the  schedule  filed  it  appears  that  the 
minor  is  entitled  as  the  heir  of  his  father 
to  estates  yielding  a  profit  of  say  15,000 
rupees,  and  in  right  of  inheritance  from  his 
mother  to  estates  yielding  a  profit  of  about 
5,000  rupees.  The  debts  do  not  appear 
to  exceed  2,000  rupees,  and  certainly  under 
ordinary  circumstances  this  is  an  estate 
which,  if  properly  managed,  ought  to  pay 
off  this  debt  in  a  very  short  time. 

It  has  been  said  by  the  pleader  who  appears 
for  Golab  Coomaree,  the  wife  of  Khetro  Mo- 
hun  Baboo,  that  the  decree  obtained  by  his 
client  was  a  decree  on  a  specially  registered 
bond,  and  that  this  Court,  in  appeal,  passed 
a  decree  setting  aside  the  decree  of  the 
Lower  Court  which  ordered  satisfaction  of 


the  debt  to  be  made  by  instalmeiits,  and 
ting  aside  also  the  order  of  the  Lower 
about  interest;  this  Court  having  av 
12  per  cent.,  and  having  set  aside  the 
rangement  as  to  the  payment  of  the 
instalments ;  and  therefore  it  is  said 
we  were  to  pass  an  order  under  Sectios 
we  should  be  interfering  with  that 
We  think  that  this  is  not  the  case,  anf  1 
the  provisions  of  Section  55  of  the 
tration  Act  distinctly  apply  to  a  case  of 
description,  and  that  this  Court  is  com] 
to  make  such  an  order  even  in   a 
which  the  decree  has  been  passed  on  a| 
cially   registered    bond.    The   order 
we  pass  is  this,  that  the  case  be  sent 
to  the  Subordinate  Judge.     He  will    ti 
whether  the  schedule  filed  on  behalf  of 
minor  is  a  correct  one,  and  if  the  profits] 
the  estate  are  such  as  they  are  stated  to 
in  the  schedule,  he  will,  after  making  a 
per  allowance  for  the  maintenance  and 

cation  of  the  minor,  which  allowance 
be  made  with  reference  to  the  profits  as 

with  reference  to  the   liabilities,  and  i{ 

also  finds  on  inquiry  that  the  estates  are 

encumbered  in  any  other  way  with  the 

ception  of  these  five  decrees,   nameljr, 

decrees  Nos.  208,  212,  228,  225,  and 

that  he  will  pass  either  an  order  apj 

a  receiver  under    Section  24J,  or,    if 

satisfied  that  there  is  ground  to  believe 

the  amount  of  these  decrees  may  be 

by  mortgage,    he  will  give  the  minor's  j 

presentatives  or  guardians  a  reasonable 

within  which  to  raise  the  money  due 

these  decrees  by  mortgage. 

It  appears  to  us  that  to  sell  up  the 
nor's  estate  without  giving  him  an 
tunity  of  liquidating  his  debts  from 
estates,  the  profits  of  which  are  more 
ample  to  liquidate  those  debts  within  a 
short  period,  would  not  be  just  or  pi 
We  therefore  reverse  the  order  of  the 
ordinate  Judge,  and  remand  the  case 
disposed  of  with  reference  to  the  above 
marks. 
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The  3rd  May  1871 


Present: 


on'ble  A.  G.  Macpherson  and  Onoo- 
Chimder  Mookerjee,  Judges, 


ttool 


ita  tenures  (Bhowlee  or  Nukdee) — 
|Ri£^hts  of  occnpany-^Rent  in  kind. 

Case  No.  2343  of  1870. 

Appeal  from  a  decision  passed  hy 
Judge  of  Shahabady  dated  the  3rd 
tst  tSjOy  reversing  a  decision  of  the 

nff  of  Arraht  dated  the  jist  De- 
Hr  i866. 

jDtio  Moar  (Plaintiff),  Appetlant, 

versus 

• 

unnt  Basmuttee  Kooer  and  others 
(Defendants),  Respondents, 

\oo  Kalee  Kishen  Sein  for  Appellant. 

Moonshte  Mahomed  Vusuf  for 
Respondents. 

rlec  tenure  may  be  a  goozashta  tenure  j  and 
^wbo  pays  rent  in  kind  and  is  in  possession  of, 
^tes,  land  for  a  period  of  12  years,  has  a  ri^j^ht 
sacy  in  the  land  so  held  or  cultivated  by  him, 
[as  he  pays  the  rent  in  kind  for  the  same. 

^okerjeey  J, — This  case  was  once  before 
Coart.  It  was  remanded  by  Bayley 
Kemp,  JJ  ,  on  the  5th  April  1870,  to 
Judge  of  Shahabad,  who  was  asked  to 
the  case  out  of  the  file  of  the  Subordi- 
Jodge,  Mr.  DaCosta,  who  decided  the 

Judge  has  now  dismissed  the  suit, 
reversed  the  decision  of  the  Moonsiflf, 
had  decreed  the  claim  of  the  plaint- 

ie  suit  was  instituted  by  plaintiff  for 
sion  of  4  beegahs  of  land  out  of  32 
»s  purchased   by  plaintiff's  father  as 

foozashta  tenure  of  one  Tribhoobun 
wH  in  execution  of  a  decree  for  rent 
•d  by  the  Collector  against  the  said 
»bun  Singh.     It  is  alleged  that  plaint- 

L^jj«r,    having    purchased     this     joie 

inbhoobun  on  the   ist  October   i860, 


held  possession  of  the  disputed  4  beegahs 
for  several  years  until  dispossessed  by  de- 
fendant No.  I  in  1273. 

The  main  contention  of  the  defendant 
was  that  the  tenure  is  not  a  gbozashta  te- 
nure, that  it  was  a  portion  of  a  tenure  held 
on  a  temporary  lease,  and  that  the  tenure 
was  abandoned  on  account  of  the  poverty 
of  the  former  tenant. 

The  Court  of  first  instance  gave  a  decree 
to  the  plaintiff.  The  Judge  has  now  set 
aside  this  decree,  and  dismissed  the  entire 
suit  with  costs. 

It  is  contended  in  special  appeal  that  the 
Judge  is  wrong  in  holding  that  a  bhowlee 
tenure  cannot  be  a  goozashta  tenure;  se- 
condly, that  supposing  goozashta  means  a 
tenure,  the  rent  of  which  is  fixed,  yet  a 
bhowlee  tenure  may  be  a  goozashta  one ; 
thirdly,  that  a  goozashta  tenure  is  simply 
an  ancient  tenure,  the  holder  of  which  has 
a  right  of  occupancy;  and,  lastly,  that  ac- 
cording to  the  finding  of  the  Judge  which 
declares  a  right  of  occupancy,  plaintiff  is 
entitled  to  a  decree. 

On  referring  to  the  plaint  and  the  con- 
tention of  the  plaintiff  in  the  Courts  below, 
we  find  that,  though  the  plaintiff  uses  the 
term  goozashta,  he  seeks  for  an  adjudication 
and  declaration  of  no  other  right  than  a 
right  of  occupancy  as  a  goozashta  or  old 
tenant.  The  first  Court  says  that  "the 
"  witnesses  examined  by  plaintiff  as  well  as 
*'  those  examined  by  defendant  have  proved 
"the  cultivation  and  goozashta  holding  of 
"  Tribhoobun  Singh,  and  that  the  principal 
"  defendant  has  adduced  no  oral  or  documen- 
"tary  evidence  in  proof  of  the  temporary 
"and  three  years'  settlement  with  Tribhoo- 
" bun  Singh." 

The  learned  Judge  does  not  seem  to  differ 
with  the  Moonsiff  as  to  his  finding  of  the 
long  and  ancient  possession  of  Tribhoobun, 
He  says  that  the  "  defendant's  witnesses 
"depose  that  the  land  in  suit  was  Tribhoo- 
"  bun's  jote,  and  was  held  by  his  father  and 
"grandfather  before  him,  that  it  is  now  two 
"years  held  partly  by  the  defendant  and 
"partly  by  others  of  the  maliks.  There  is 
"no  admission  of  goozashta  right,  though 
"there  is  an  implication  of  a  right  of  oc- 
"  cupancy  by  the  family  of  Tribhoobun." 
He  likewise  states  that  "plaintiff's  oral 
i  "  proof  is  that  of  three  witnesses.  They 
I "  all  say  the  land  purchased  was  Trlbhocr- 
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'*  ban's  goozashta,  and  that  it  was  a  bhowlec 
"tenure.  If  a  bhowke  tenure,  how  was 
"it  goozashta — -a  tenuce  which  is  a  hold- 
"  ing  in  perpetuity  at  a  fixed  rent  ? 

"It  is  argued  for  plaintiff  that  plaintiff's 
"meaning  is  a  simple  right  of  occupancy 
"at  a  fair  rate,  but  such  is  not  his  plaint  in 
"which  he   claims  under  goozashta  right." 

The  Judge  also  concurs  with  the  Moon- 
siff  in  his  finding  that  the  "defendants 
"  have  wholly  failed  to  prove  that  a  tempo- 
"rary  settlement  was  made  with  the  defend- 
"  ant." 

I  think  the  Judge  is  wrong  in  his  inter- 
pretation of  the  plaint.  What  the  plaintiff 
asks  is  simply  a  declaration  of  a  right  of 
occupancy,  and  he  calls  that  right  a  goo- 
zashta right,  which  ordinarily  implies  nothing 
more  or  less  than  a  right  of  an  old  tenant, 
whose  tenancy  could  not  be  determined  at 
the  will  or  caprice  of  the  zemindar. 

I  cannot  understand  what  ground  the 
Judge  had  to  hold  that  a  bhowlee  tenure 
cannot  be  a  goozashta  tenure,  or  that  a 
goozashta  tenure  must  be  a  tenure  at  a 
fixed  rent.  If  this  finding  had  been  based 
on  any  evidence  in  the  case  as  to  the  mean- 
ing of  the  term  goozashta  in  that  part  of 
the  country,  I  would  not  have  been  inclined 
to  hold  that  the  Judge  is  wrong  in  his  de- 
finition of  that  word.  But  it  is  admitted  by 
the  pleaders  for  the  respondent  that  there 
is  no  such  evidence  adduced  by  either  party, 
and  that  there  is  none  to  be  found  in  the 
record. 

Under  these  circumstances,  I  am  of  opi- 
nion that  the  Judge  is  wrong,  and  that  a  goo- 
zashta tenure  may  or  may  not  be  a  tenure  at 
a  fixed  rent.  The  plaint  does  not  state  that 
the  tenure,  the  possession  of  which  the  plaint- 
iff claims  in  this  case,  is  a  tenure  which 
has  a  rent  fixed  on  it  which  cannot  be  al- 
tered, and  the  contention  of  the  pleaders 
for  the  appellant  both .  before  the  Lower 
Courts  and  here  is  that  they  have  no  such 
right,  but  that  point  is  not  now  before  us. 

I  am  also  clearly  of  opinion  that  a  bhow' 
lee  tenure  can  be  a  goozashta  tenure.  A  ryot 
who  has  paid  rent  in  kind,  but  who  had  held 
or  cuhivated  land  for  a  period  of  1 2  years, 
has  a  right  of  occupancy  in  the  land  so  held 
or  cultivated  by  him  so  long  as  he  pays  the 
rent  (though  it  be  in  kind)  for  the  same.  J 
do  not  think  that  it  makes  the  slightest 
difference  in  the  right  of  occupancy  of  a 


ryot  whether  he  paid  rent  in  mooej 
kind. 

The  rent  in  money  is  a  rent  iixed 
certain  proportion  of  the  value  of  the 
produce  of  the  land.  But  in  cases 
the  zemindars  could  not  come  to  any: 
understand inor  as  to  the  monev-vaiue 
produce,  they  allow  the  rent  to  be  pai^ 
division  of  the  produce  itself.  In 
the  man  who  pays  the  rent  is  a  irot; 
he  is  allowed  to  hold  and  cultivate 
for  twelve  years,  he  acquires  a  right  d\ 
pancy.  Tribhoobun,  therefore,  accorf 
the  finding  of  the  Judge,  was  a 
had  acquired  a  right  of  occupancy, 
plaintiff,  therefore,  would,  on  ac 
long  and  ancient  possession,  \t  eoi 
succeed  in  this  case. 

I  am  also  not  prepared  to  hold  that  aj 
who    has    since    the    permanent  settk 
paid  a  certain  fixed  proportion  of  the; 
duce   of  the  land  to  the  zemindar 
say  that  his  tenure  is  a  "  holding  in 
tuity  at  a  fixed  rent."     It  is,  however, 
tended  here  for  the  first  time  by  the  resj 
ent   that,    even   if  Tribhoobun  had  aj 
with  rights  of  occupancy,  that  the 
it  to  plaintiff's  father  was  invalid,  it 
as  it  has  not  been  proved  that  the  jott^ 
a    transferable    one.     This    objcciioa 
never  raised   in    any   of   the  Courts 
and  consequently  the  plaintiff  had  no 
tunity  of  adducing  evidence  to 
the  jote  in  question  is  a  transferable^ 
It  is  not  fair  to  raise  the  plea  for  tl 
time  in  a  Court  of  law,  especially 
plea  cannot  be  disposed  of  by  this 
without  a  remand,  and  without  gimg 
opportunity  to   the   plaintiff  to  pro^i 
either   by  the   custom  of  the  cowntijv 
nature  of  the  tenure,  or  by  the  c( 
the  then  zemindar,  the  transfer  was 
Primd  facie,  we  observe  that  the  Q^ 
had  put  up  the  tenure  of  TribhoobontOJ 
and  he  could  not  have  sold  it  if  \^^^ 
transferable.     I  do  not  think  that  it 
be  proper  for  us  to  entertain  this  pleaW 
stage  of  the  case,  especially  when  !h« 
peal  was  once  before  a  Division  Benciy 
the  defendant  did  not  ask  that  " 
direct  the  Lower  Court  to  try  thisobjt 
It  appears  to  me  that  this  plea  is  po«Vj 
after-thought  advanced  now  in  the  ajr 
getting  a   remand   of  the  case.    Both 
Courts  having  decided  that  the  pleas 
by  the  defendant  and  the  ailegUio?* 
tained  in  his  written  statement  ut  w 
unfounded  and  supported  by  QO  et 
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j^vcr,  the  defendant  raises  the  objection 
f  the  case  has  passed  through  no  less 
four  Courts.     As  both  the  Courts  are  of 
o  that  the  evidence  of  witnesses  pro- 
by  plaintiff  as  well  as  by  defendant 
that  the  jote  is  an"  old  jote  held  by 
lobun  and  his  ancestors,  and  the  wit- 
for  the  plaintiff  call  it  a  goozashta 
and  as  it  Is  admitted  by  the  pleader 
^  plaintiff  that  in  this  case   he  only 
&r  a  declaration  of  his  right  of  occu- 
\  1  tliink  the  Judge  was  bound  to  give 
intiff  a  decree. 

tenures  are  mostly  found  at  Shaha- 
where  they  are  frequently  held  on  pay- 
of  rent  in  kind  (bhowlee).     They  are 
[itary    and    transferable.     The    Judge 
to  me  to  be  entirely  wrong  when  he 
it  down  that  a  "  bhowlee  tenure  can- 
be  a  goozashta  tenure."     I  would  re- 
the  order  of  the  Judge,  and   decree 
ipeal  with  all  costs. 

^  cpherson,  J, — I  also  am  of  opinion  that 
^decree  of  the   I^wer  Appellate  Court 

id  be  reversed,  and  the  decree  of  the 
restored  and  affirmed,  and  that  the 

dlant  should  have  his  costs  in  all  the 

Judge  is  clearly  wrong  in  thinking 

the  tenure,  because  bhowlee,  cannot  be 
shia.    As  1  understand   it,   goozashta 

res  in  Shahabad  are  as  frequently  bhow- 
nukdee.  They  are  usually  held  at  a 
proportion  of  its  crops,  and  are  here- 
and  transferable.  They  may  be  said 
holdings  with  right  of  occupancy  at  a 
rate,  although   the   fixity  of  the  rale 

ifi  some  cases  be  broken  through  practi- 
by  occasional  conversion  from  bhowlee 

ikdee,  and  from  nukdee  to  bhowlee,  or 
^Kke. 


The  3rd  May  1871. 

Present : 

Hon'ble  E.  Jackson  and  W.  Ainslie, 
Judges, 

iott-ptirchaser  at  a  revenue-sale — Putnee— 
of  actioa — Under-tenares^  Rights  of 
r-teaaats— Acquieacence. 

Case  No.  2467  of  1870. 

ial  Appeal  from  a  decision  passed  by 
Additional    Subordinate    Judge    of 

Mitagong,  dated  the  2gth  June  iSyo, 
trtmg  a  decision  of  the  Moonsiff  of 
ikanea,  dated  the  loth  December  i86g. 


Sreemunt  Ram  Dey  (Plaintiff),  Appellant, 


versus 

Kookoor  Chand  (Defendant),  Respondent. 

Baboo  Aukhll  Chunder  Sein  for  Appellant. 

Baboo  Sretnath  Banerjee  for  Respondent. 

When  an  auction-purchaser  at  a  sale  for  arrears  of 
revenne  creates  a  putnee,  he  cannot  sue  to  annul  an 
under«tenure  within  that  putnee,  as  his  whole  power 
under  Act  XI.  of  1859  passes  to  the  putneedar  who  alone 
can  institute  such  a  suit. 

In  such  a  case  the  putneedar's  competency  to  sue  is 
not  affected  by  the  fact  of  his  being  a  tenant  of  only  a 
portion  of  the  estate,  provided  that  portion  contains  the 
tenure  which  is  sought  to  be  resumed. 

A  putneedar,  under  such  circumstances^  though  he 
may  recover  rent,  is  not  entitled  to  eject  an  under- 
tenant who  had  been  allowed  to  dig  a  tank  and  remain 
in  possession  undisturbed  by  the  former  proprietor  for 
a  long  period  (say  upwards  of  30  years),  and  who  must 
therefore  be  assumed  to  have  held  with  the  acquiescence 
of  the  former  proprietor — such  acquiescence  being  equi- 
valent to  a  lease. 


Ainslie,  J, — The  dispute  in  this  case  is 
a  certain  tank  measuring  2  kanees  and  19 
gundahs.  The  plaintiff  claimed  it  as  be- 
longing to  Turruf  Radhasham  purchased  at 
a  revenue-sale  by  his  zemindar,  who  gave 
him  a  putnee  lease  of  a  portion  of  the  zemin- 
daree  on  the  30th  Assar  1230,  M.  S.  The 
defendant  contended  that  this  tank  was  not 
in  that  turruf  at  all,  but  in  turruf  Joy 
Narain,  and  that  it  was  dug  by  his  ancestor 
Joy  Narain. 

The   Moonsiff  found  that  this  tank  was 
situated  within  the  plaintiff's  lessor's  estate. 
The  Subordinate  Judge  seems  to  have  ac- 
cepted that  finding.     He  says :  **  It  may  be 
true  that  the    pond    is  situated   within   the 
aforesaid  turruf.*'     But  he  goes  on  to  show 
that   it   is   not  included   within  the   putnee 
lease  given  to  the  plaintiff.     In  this  it  ap- 
pears that  the  Subordinate  Judge  was  wrong. 
On  reading  the  lease,  we  find  that  the  ze- 
mindar gave  a  putnee  lease  of  6  kanees  12 
gundahs  and  i  cowrie.     Of  this,  2  kanees  19 
gundahs  weie  slated  to  be  waste,  and  the 
remainder    3  kanees  13  gundahs  i    cowrie 
was  assessed  at  5^  rupees  per  kanee;  and 
ihere  was  a  further  stipulation  that,  if  the 
waste  land  should  become  fit  for  cultivation, 
rent  at  the  same  rate  should  be  paid  for  th'^t. 
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There  appears  to  be  no  dispute  that  the 
tank  in  dispute  does  represent  2  kanees  19 
gundahs  stated  to  be  waste  in  the  lease. 
Now,  it  is  quite  clear  that,  although  no  rent 
was  fixed  at  the  time  the  lease  was  executed, 
still  the  land  was  given  to  the  present  plaint- 
iff under  the  lease,  so  that,  if  at  any  lime  it 
should  become  of  value,  he  should  enjoy  the 
profits  from  it,  paying  rent  as  fixed  in  the 
lease. 

It  has  been  objected  on  the  other  side 
that  the  claim  is  barred  by  limitation;  that 
the  plaintiff  is  not  an  auction-purchaser,  and 
that  he  has  not  the  special  authority  given 
by  Section  37,  Act  XL  of  1859,  ^^  ^"^  auction- 
purchaser,  and  therefore  he  is  not  entitled 
to  maintain  this  suit;  further  that,  if  a 
putneedar  of  a  whole  estate  can  maintain 
the  suit,  the  putneedar  of  a  portion  cannot 
do  so ;  and,  lastly,  that  under  Clause  4,  Sec- 
tion 37,  Act  XI.  of  1859,  an  auction-pur- 
chaser has  no  power  of  ejecting  a  tenant 
from  land  on  which  a  tank  has  been  dug. 

We  think  there  is  no  doubt  whatever  that 
an  auction-purchaser  can  sue  within  twelve 
years  of  the  date  of  his  purchase  to  recover 
any  land  that  was  originally  included  within 
the  estate  sold  for  arrears  of  revenue. 
When  he  created  a  putnee  in  favor  of  the 
present  plaintiff,  it  is  quite  clear  that  he 
could  not  sue  to  annul  an  under-tenure 
within  that  putnee,  and  that  no  one  but  the 
putneedar  could  do  so^;  and  we  see  no  rea- 
son to  think  that  the*' whole 'power  of  the 
auction-purchaser  under  Act  XI.  of  1859 
did  not  pass  to  the  putneedar.  As  to  the 
putneedar  being  only  a  tenant  of  a  portion 
of  the  estate,  that  is  perfectly  immaterial  : 
he  is  a  tenant  of  that  portion  of  the  estate 
which  contains  the  tenure  which  is  sought 
to  be  resumed.  But  we  think  that  the  plaint- 
iff is  not  entitled  to  take  actual  possession 
of  the  land  in  suit ;  that  inasmuch  as  Joy 
Narain  was  allowed  to  dig  this  tank,  and  to 
remain  in  possession  undisturbed  by  the 
former  proprietor  for  upwards  of  30  years,  if 
he  is  to  be  taken  a  tenant  at  all,  it  must  be 
assumed  that  he  was  holding  with  the  ac- 
quiescence of  the  previous  proprietor,  and 
this  acquiescence  must  be  treated  as  equiva- 
lent to  a  lease.  We,  therefore,  declare  that 
the  plaintifiF  is  entitled  to  recover  rent  in  re- 
spect of  the  tank,  and  not  to  eject  the  defend- 
ant. 

Each  party  will  bear  his  own  costs  of 
l^is  appeal. 


The  4th  May  1871. 

Present : 

The    Hon'ble    J.    P.    Norman,     Ofi 
Chief  Justice,  and  the  Hon'ble  Oi 
Chunder  Mookerjee,  Judge. 

Hindoo  Law — Saptndas — ] 

Case  No.  5  of  1871* 

Special  Appeal  from   a  decision 
the  Additional  fudge  of  Nuddea^ 
22nd  September  iSjOy  affirming  a 
0/  the  Moonsiff  of  that  District^ 
jTst  January  iSjo. 

Khettur  Gopal  Chatterjee  (Plaii 
Appellant, 

versus 

Poomo  Chunder  Chatterjee  and 
(Defendants),  Respondents, 

Baboo  Bipro  Doss  Mookerjee  for  Aj 

Baboo  Grish  Chunder  Mookerjee 
Respondents. 

Among^st  sapindas,  the  nearest  sapinda  ex< 
more  remote. 

Norman,  C.  ^.—^Thk  plaintiff's 
this.  One  Bissessur  Roy  died  lei 
widow,  a  mother,  and  four  nephew 
being  the  children  of  one  sister  and 
another.  On  the  death  of  Bh 
widow  Brohmo  Moyee  succeeded  to 
perty.  On  the  death  of  Brohmo 
the  mother  Mussamut  Bhugobuitj 
to  the  property.  On  the  death  of 
butty,  Dino  Nath  and  Huree  Nath, 
the  sister's  sons,  being  then  dead, 
Nath  and  Poomo  Chunder,  as  heiis 
ing  to  Hindoo  Law,  obtained 
The  plaintiff's  claim  is  that  he, 
grandson  of  a  sister  of  Bissessar,  had 
to  succeed  as  a  co-heir  with  the  two 
ing  sister's  sons  My  learned  cc\\i 
Justice  Mookerjee,  has  stated  that 
have  always  understood  to  be  the 
such  cases  in  a  clear  and  concise 
saying  that,  amongst  sapindas,  the 
sapinda  excludes  those  more  remote. 
being  so,  it  is  clear  that  the  plaintifF 
title. 

The  appeal  is  dismissed  with  costs. 
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.  The  4th  May  1871. 

Present  : 

|ft  Hon'bic  E.  Jackson  and  W.  Ainslie, 
Judges. 

y  —  Resnmptioii — Decree— Assessment 
cednre— Reg.  XIX.  of  1793— Section  30, 
IL,  1819. 

fNo.  2415  of  1870  under  Act  X.  of  1859. 

» 

/  Appeal  from  a  decision  passed  by 
Oficiaiirtg  Judge  of  Mymensinghy  dat- 
ikt  2^11^  August  iS'jOy  reversing  a  deci- 
>  of  the  Deputy  Collector  of  Kishore- 
^ty  dated  the  jist  March  iSjo. 

iG.  N.  Pogose  and  another  (Plaintiifs), 
Appellants  J 

versus 

%ud  Ekram  Hossein  (Defendant), 
Respondent. 

•  C,  Gregory  and  Baboo  Kalce  Mohun 
Doss  for  Appellants. 

H,  E,  Mendies  and  Baboo  Gopal  Lai  I 
Miller  for  Respondent. 

the  holder  of  a  resumption-decree  takes  steps 

*  ition  XIX.  of  1 793  to  have  the  revenue  fixed 

^or,  and  the  defendant  consents  to  pay  the 

required  of  him,  he  has  no  locus  standi,  on  hold- 

Ittnds,  to  bring  suits  for  rent. 

to  be  followed  in  determining  in  what  man- 

ttoder  what  Regulation,  the  assessment  of  re- 

kheraj  land  should  be  conducted  is  first  to  as- 

*hetfaer  the  existence  of  the  lakheraj  prior  to 

tbeen  decided  by  the  decree  for  resumption .     It 

be  presumed  that  every  case  instituted  under 

130,  Regulation  II.  of  1819,  dealt  with  an  estate 

held  lakheraj  prior  to  1 790. 

rw,  J, — -This  was  a  suit  under  Act 
1859  to  assess  rent  on  lands  in  the 
of  the  defendants.  The  plaintiff 
iviottsly  brought  a  suit  to  resume  the 
lich  the  defendant  had  been  holding 
^free,  and  had  obtained  a  decree,  and 
^Dght  to  assess  that  land  with  rent, 
judge  of  Mymensingh  has  dismissed 
pbintifiF's  suit,  because  the  plaintiff 
iken  no  further  steps  under  the  pro- 
it  of  Section  9,  Regulation  XIX. 
'9J,  to  have  the  revenue  fixed  by  the 

Vol.  XV. 


Collector.  Until  he  proceeds  under  that 
Regulation,  and  the  defendant  consents  to 
pay  the  revenue  required  of  him,  the  plaint- 
iff has  no  locus  standi  as  holding  the  lands 
in  question  to  bring  suits  for  rent.  The  de- 
cision of  the  High  Court,  Weekly  Reporter, 
Volume  XII.,  page  426,  appears  to  be  exact- 
ly in  point. 

It  is  stated  on  special  appeal  that  the 
suit  for  assessment  was  properly  brought 
in  the  Collector's  Court,  inasmuch  as  the  in- 
validity of  the  lakheraj  title  had  been  proved 
in  the  Civil  Court,  and  there  was  no  evidence 
to  prove  that  the  lakheraj  in  question  had 
arisen  out  of  a  grant  previous  to  1790. 

It  appears  that  in  the  Court  of  the  Deputy 
Collector,  before  whom  this  case  was  ori- 
ginally tried,  no  objection  was  raised  to  the 
mode  in  which  it  was  sought  to  assess  the 
defendant's  land ;  but  the  objection  was 
raised  for  the  first  time  before  the  Judge. 
It  was  a  question  as  to  jurisdiction,  and 
was  therefore  properly  considered  by  the 
Judge. 

As  I  understand  the  law,  there  arb  two 
modes  of  assessment  in  the  case  of  resumed 
lakheraj  estates.  The  first  is  that  which 
has  been  laid  down  for  estates  held  lakheraj 
prior  to  the  year  1790,  which  is  to  be  found 
in  Section  9,  Regulation  XIX.  of  1793.  On 
such  estates  the  revenue  had  not  been  assess- 
ed, and  the  Collector  was  accordingly  en- 
joined to  fix  the  revenue  at  which  the  la- 
kherajdar  should  hold  his  estate.     It  seems 

I  to  be  immaterial  whether  such  lakheraj 
estate  was  held  under  a  known  grant  or 
not.  Any  resumed  lakheraj  estate  which 
was  a  lakheraj  estate  prior  to  1790  would 
come  within  the  provisions  of  Section  9, 
Regulation  XIX.  of  1793.  The  loth  Sec- 
tion of  that  Regulation  deals  with  all 
lands  held  lakheraj  under  a  grant  subsequent 
to  1790,  and  it  has  been  always  considered 
that  it  prebumably  includes  the  case  of  all 
lands  which  ar^  claimed  as  lakheraj,  but 
which  are  asceriained  not  to  have  been  held 
as  lakheraj  prior  to  1790.  Upon  these  it  was 
considered  that  the  revenue  had  been  assess- 
ed, and  the  zemindar  was  accordingly  di- 
rected of  his  own  accord  to  resume  them 
and  assess  them  with  rents — a  law  which  was 
subsequently  modified  by  Section  28,  Act  X. 
of  1859,  which  directed  the  zemindar  not 
to  resume  of  his  own  accord,  but  to  apply 
to  the  Collector's  Court  for  authority  to  re- 

i  same  and  for  the  fixing  of  the  assessment. 
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The  contention  which  was  raised  before  | 
the  Judge  by  the  defendant  here  was,  that 
the  present  case  came  within  the  former  of 
the  two  above  descriptions  of  lakheraj  estates, 
whereas  it  was  alleged  for  the  plaintiff  that 
it  came  within  the  latter.  No  issue  had 
been  fixed  upon  the  point.  Consequently 
no  evidence  had  been  adduced  to  it.  The 
resumption-decree  had  been  put  in,  but  not 
the  judgment,  and  the  resumption-record 
had  not  been  sent  for.  The  Judge  decided  the 
case  upon  the  decree,  following,  as  I  under- 
stand him  to  have  done,  the  reasoning  of 
Mr.  Justice  Dwarlcanath  Mitter  in  the  case 
in  the  12th  Volume,  Weekly  Reporter.  It  is, 
however,  quite  impossible  to  state  whether 
the  two  cases  are  analogous.  We  do  not 
know  what  was  stated  in  the  decree  which 
was  before  Mr.  Justice  Mitter,  and  it  is 
quite  possible  that,  from  the  facts  which 
were  before  that  learned  Judge,  he  and  his 
colleague  were  satisfied  that  the  lakheraj 
estate  they  were  dealing  with  was  one 
which  existed  prior  to  1790,  no:withstand- 
Ing  some  allusions  contradicting  the  fact 
in  the  decree.  It  does  not  at  all  follow  that 
such  a  construction  must  be  put  upon  the 
decree  in  this  case.  I  do  not  concur  with 
Mr.  Justice  Mitter  that  it  must  be  presumed 
that  every  case  instituted  under  Section  30, 
RegakttkMv  II.  of  18 19,  dealt  with  an  estate 
wlHch  was  held  lakheraj  prior  to  1 790.  As 
a  fact,  I  have  no  doubt  whatever  that  re- 
sumption-suits were  brought  under  Section 
30,  Regulation  II.  of»i8i9,  with  respect  to 
estates  held  lakheraj  both  subsequent  to 
1790  and  prior  to  that  date.  This  was  the 
course  followed,  because  in  numerous  cases 
the  zemindars  were  not  aware  of  the  title 
which  would  be  set  up  in  support  of  the 
lakheraj;  and  though  inr  cases  where  the 
zemindar  knew  that  the  estates  had  been 
held  lakheraj  subsequent  to  1790  he  had 
the  power  to  resume  and  assess  himself,  still 
ht  also  knew  that  his  right  would  be  con- 
tested,' and  he  preferred  the  more  regular 
mode  of  establishing  his  rights  in  the  Courts 
Cf  law.  It  is  true,  it  ma)- '  not  have  been 
necessary  in  such  cases  to  resort  to  Section 
30,  Regulation  II.  of  1819,  but,  as  a  matter 
of  fact,  this  was  the  procedure  followed,  and 
it  waa  a  procedure  allowed  even  up  to  the 
Stidder  Court.  The  zemindar  cannot,  there- 
fore, I  hold,  by  instituting  his  suit  under 
Section  30,  Regulation  II.  of  18 19,  be  held  to 
have  admitted  that  the  lakheraj  was  in  exist- 
entc  prior  to  1790 ;  nor  could  any  such  infer- 
cnce  be  drawn  merely  from  th«  procedure 
befftg  that  laid  down  ih  that  Regulation 


The  rule  which  I  think  should  be 
ed  in  determining  in  what  manner 
dei*    what    Regulation    the    assessi 
resumed    lakheraj    estates   shoold  be 
ducted    is    first   to   ascertain  whc 
existence  of  the  lakheraj  prior  to  \\ 
been  decided  by  the  decree  for  rc« 
between  the  parties  or  not.    If  it 
so  decided,  there  is  an  end  of  tiie 
The  assessment  must  be  coodw 
Section    9,   Regulation   XIX.  of 
the  question  has  not  been  decided 
resumption-decree,  it  is  still  an  opesi 
tion,  and  must  be  decided  before  the 
ment  is  commenced.     In  the  case 
fore  us»  the  decree  does  not  decide  t 
tion,  and  there  is  no  evidence  evcnlQi 
that  the  suit  was  iasiituted  under 
30,  Regulation  II.  of  1S19.    £veB  if 
I  would  hold  that  that  fact  was  no 
sive  evidence  upon  the  issue.    I  woald,! 
remand  this  case  to  the  Judge,  and' 
him  to  lay  down  an  issue  on  the  poio^' 
ther  the  lakheraj  which  it  is  soagbl 
sess  under  Act  X.  of  1859  was  one 
the    provisions  of  Section  28  of  ibai 
1   understand   that  this  is  a  suii  ts 
under   that   Act.     It    is  for  the  pb 
make  out  that  the  Court  to  which  be 
has  jurisdiction  to   entertain  his  sd 
may  prove  it  by  the  judgment  passed 
resumption-suit,  or  if  that  is  silent 
point,  as  I  understand  it  is  in  this 
an  unofficial  copy  of  the  judgment 
has  been  read  to  us,  the  plaintiff  must 
it  by  some  other  evidence. 

Each  party  will  pay  his  own  costs 
appeal. 

Aimlie,  y. — I    agree    with   Mr.  Ji 
Jackson  in  holding  that  it  cannot 
sumed  that  every  case  instiiated  undtf  j 
tion  30,  Regulation  II.  of  i8i9»  dr 
estates  held  as  lakheraj  prior  to  1790- 
contrary    is    notoriously    the   fact,  JJ^ 
distinctly  stated  in  Khelat  Chunder 
case,  2  Weekly  Reporter,  page  159.     'J 

I   also  agree   in   thinking  that  the 
which  should  be  followed  in  deiermir 
what  manner  and   under  what  Reg|f 
the   assessment   of   resumed  lakhertj 
should   be  conducted  is,  first,  to 
whether  the  existence  of  the  lakbetaj 
to  1 790  has  been  decided  by  the  d< 
resumption  between  the  parties  or  oot 

It  was  admitted   by  the  pleader 
appellant  that  the  resnraplron-decrce  » 
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made  under  Section  30,   Regula- 

[.  of  18 19,  though  it  is  not  so  stated 

face  of  the  decree,  and   the  decree 

FiKH  show  the   nature  of  the  tenure. 

these  circumstances,  it  seems  to  me 

to  look  at  the  judgment,  and  per- 

the  proceedings,  to  find  out  what 

ire  was  which  was  resumed.     These 

[«re  oot  with  the  record,  and  conse- 

we  cannot  dispose  of  the  case   at 

and  a  remand  is  necessary. 


The  4th  May  187 1. 

Present  : 

loo'ble  F.  A.  Glover  and    Onookool 
Chunder  Mookerjee,  fudges, 

tigkt  of  appeal— Status  of  Purchaser. 

Case  No.  2438  of  1870. 

Appeal  from   a   decision   passed  by 
[Subordinate  yudge  of  Tirhooty  dated 
*^th  May   tSjOy  reversing  a  decision 
Moonsiff  of  Mozuffurpore^   dated 
\4lh  January  tS'jo. 

Ihur  Pershad  (Defendant),  Appellant^ 

versus 

sh  Tewaree  and  another  (Plaintiffs), 
Respondents, 

Gopal  Lall  Mitter  for  Appellant. 

Chunder  Madhub  Ghose  for 
Respondents. 

irchaserof  a  ripht  of  appeal  is  not  competent  to 
Ml  a|»peftl  in  hik  own  name,  and  only  obtains  a 
»y  makiog  the  party  who  had  originally  the 
'tppeal  a  party  to  the  appeal. 

"^an  a  ri^ht  of  making  a  fspedat  appeM  be 
ftteoition? 

'f  J. — A  PRELIMINARY  objection  is 
toUie  hearing  of  this  special  appeal^ 
think  it  must  be  allowed. 

p  plaintiflF,  it  appears,   sued   Shamnin 
l«»d  others  for  khas  possession  of  latid. 


The  defendants  admitted  plaintiff's  right  to 
get  rent,  but  denied  his  right  to  manual 
possession.  The  plaintiff  lost  his  case  in  the 
first  Court,  but  gained  it  on  appeal  to  the 
Subordinate  Judge  on  the  28th  of  May 
1870. 

On  the  30th  of  the  month,  the  rights  and 
interests  of  the  defendants  in  the  decree 
were  sold  at  an  execution-sale,  and  bought 
by  Gujadhur  Pershad,  who  at  once  preferred 
this  special  appeal. 

I  am  of  opinion  that  he  cannot  maintain 
it.  I  am  very  doubtful,  in  the  first  place, 
whether  a  right  of  making  a  special  appeal 
is  a  thing  that  can  be  sold  in  execution ;  but 
if  it  be,  the  purchaser  could  not  bring  the 
appeal  alone*  He  ought  at  the  least  to 
have  joined  the  original  appellant's  name  to 
his  own,  and  have  applied  to  the  Court  to 
have  them  so  joined.  There  is  no  Section 
in  the  Civil  Procedure  Code  that  provides 
for  the  purchaser  of  a  right  of  appeal 
bringing  that  appeal  in  his  own  name  He 
seems,  on  the  contrary,  only  to  obtain  a  &  nus 
by  joining  himself  on  to  the  party  in  the 
suit  who  had  originally  the  right  of  ap'.'Cal- 
ing,  and  the  Court  would  decide  under  Se<i- 
tion  73  of  the  Code  whether  such  junction 
could  properly  take  place.  There  ought  to 
be  some  power  of  putting  a  stop  to  merely 
speculative  litigation. 

The  case  of  Judooputiy  Chatterjee  versus 
Chunder  Kant  Bhuttacharjee,  9  Weekly 
Reporter  309,  though  not  exactly  in  point 
with  the  present  case,  is  analogous,  and 
seems  to  lay  down  the  proper  course  of  pro- 
cedure. 

I  think  that  this,  special  appeal  should  be 
rejected  on  the  preliminary  point  taken  by 
the  special  respondent's  pleader,  and  with 
costs. 

Mookerjee^  J, — I  am  of  the  same  opinion. 
The  appellant  is  a  purchaser  of  the  rights 
of  the  defendant  in  an  execution-sale  held 
after  the  decision  of  the  Lower  Appellate 
Court.  I  do  not  find  any  provision  in  Act 
VIII.  of  1859  authorizing  or  empowering  a 
purchaser  to  prefer  an  appeal  against  a  de- 
cision passed  in  the  presence  of  plaintiff  and 
defendant  without  joining  the  defeftdaht  as 
co-appellant  or  respondent  in  the  appeal. 
The  appellant  does  not  appear  in  the  record 
as  a  party  to  the  suit.  I  do  not  think  that 
he  hai  any  ^^/ht  to  prefer  this  appeal  with- 
out joinii.^^  defendant  ad  a  party. 

c 


A 


486 


Civil 


THE   WEEKLY    REPORTER. 


Rulings, 


[Vol. 


f 


The  5th  May  1871. 

Present : 

The  Hon'ble  G.  Loch  and  Onookool  Chun- 
der  Mookerjee,  Judges, 

Judgment-creditor's  lien — Execution. 

In  the  Matter  of 

Huree  Mohun  Paramanick,  Petitioner, 
Mr,  J,  S,  Rochfort  for  Petitioner. 


A  roprtg^agce  takings  out  a  moneV'decree  not  bound 
>  brlnsf  one  suit  for  the  whole  of  the 
ing  to  his  judgment-debtor,  if  it  has  passed  to  different 


property  belong- 


parties  under  separate  title-deeds;  but  may  follow 
the  property  upon  which  he  has  a  lien  into  the  hands 
first  of  one  purchaser  and  then  of  another. 

Loch,  J, — We  think  that  there  are  no 
grounds  for  admitting  the  special  appeal. 

It  has  been  urged  before  us  that  the  suit 
has  been  brought  under  the  provisions  of 
Section  7,  Act  VIII.  of  1859. 

It  appears  that  the  plaintiff  in   this  case 

has  recovered  a  money-decree  against  Door- 

ga  Pershad  Chatterjee,  who  had  mortgaged 

certain   property   to    him.     After  obtaining 

this  money-decree,  he  appears  to  have  found 

out  that  this  property  under  mortgage  was 

in  the  hands  of  the  another  person  named 

Bipin  Behary;  and  in   1864  he  proceeded 

against  that  other  person  in  order  to  enforce 

his  lien  upon  the  lands  which  that  person 

had  purchased,  and  obtained  a  decree  against 

him,   and    in   execution   sold  the   property. 

He  then  brought  a  suit,  and  got  a  decree 

against  the  present  defendant,  the  petitioner 

before  us,  who  is  also  purchaser  of  some  of 

the  lands  mortgaged  to  the  plaintiff;  and  it 

is  here  now  pleaded   that  the  plaintiff  was 

bound,   when   he   brought  the   former  suit 

against  Bipin  Behary,  to  have  included  the 

whole  of  the  property  as  it  stood  when   it 

was  mortgaged  10  him  by  Doorga  Pershad 

Chatterjee. 

We  think  that,  though  such  a  suit  might 
have  been  heard,  and  not  been  dismissed  for 
multifariousness,  yet  the  plaintiff,  in  the 
course  he  look  in  following  the  property  be- 
longing to  his  debtor  upon  W^^h  he  had  a 
lien  into  the  bands   first  of  olki^urchaser 


and  then  of  another,  acted  in  perfect 
mity  with  law.     He  was  not  bound  to 
one   suit   for  the   whole   of  that 
which  was  held  by  different  parties 
separate  title-deeds.    He  had  a  rigfat 
to  bring  one  property   to  sale;  tod. 
proceeds  of  sale  were  sufficient  to 
debt,  further  proceedings  against  tbe 
or's  property  in  the  hands  of  other 
would  be  unnecessary;  but  if  the 
of  that  sale  were  not  sufficient  to  He 
his  debt,  he  had  a  right  to  go  agaii 
rest  of  the  mortgaged  property  in  the 
of  other  purchasers  from  the  vendor. 

We   think,   therefore,  that  this  obj< 
raised  before  us  against  the  jadgodt] 
the  Lower  Appellate  Court  is  not  good. 

The  second  plea  raised  Is  as  to  the 
of  limitation;  and  here  the  petitioner 
to  make  good  his  case.     He  argues  titti 
plaintiff  is  not  entitled  to  a  period  of 
years  for  preferring  his  suit,  bat  only 
years. 


As  this,  however,  is  a  salt  for  ei 
an  interest  in  land,  we  do  not  see  wfaji 
years'  limitation  should  not  apply,  tiMlj 
think  that  the  petitioner's  coonsel  is 
in  pleading  that  the  plaintiff's  cause < 
tion  should  commence  from  the  date 
plaintiff's  obtaining  his  decree.    The 
of  action  rn  this  case  should  be  re 
from  the  dale  on  which  he  met  with 
tion  on  the  part  of  the  person  in 
and  his  bringing  the  properly  to  sai^' 
liquidation  of  the  remainder  of  his  debt. 

We  think  it  unnecessary  to  rt\t\  »j 
question  of  fraud,  to  which  the  pl«d< 
the   petitioner   has  refencd,  as  the 
Appellate  Court  has  stated  that  that 
was  given  up. 

We  reject  the  applicatk)n. 
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|f  The  5th  May  1870. 

Prtsent : 

[on'ble  G.  Loch  and  Onookool  Chunder 
Mookerjee,  Judges. 


as  no  evidence  had  been  taken  when  the 
Jadge  directed   the  document  to  be  regis- 
tered  under  the  provisions  of   Section   84, 
Act  XX.  of  1866,  the  Court  could  inquire 
into  the  fact  of  execution  ;  and  it  was  urg- 
ed that  the  Judge  was  wrong  in  consider- 
^-Scction84,  ActXX.of  1866— Evi-  j  ing  that  he"  could  not  take  evidence  under 
Right  of  snit— Declaratory  decree—  .  the  provisions  of  that  Section. 
of  action. 

Case  No.  30  of  1871.  We  think   that  this  contention  is  of  no 

consequence  in  the  present  case.     It  is  very 

Appeal  from    a  decision  passed  by    ^xxiQ  that,  under   the  provisions  of  Section 

Judge  of  Moorshedabad,  dated  the  21  si    3^  ^f  ^.ct  XX.  of  1866,  the  Judge,  as  held 

ber  i8jo.  affirming  a  decision  of  the    ^y  the  High  Court  in  the  case  of  Sunkur 

dinate  Judge  of  that  District,  dated  |  Dobey  *   was   competent   to   take   evidence 


ordinate 

jrd  October  iSfo, 

Wunnci  Coomar  Sandyal  (Plaintiff), 
Appellant, 

versus 

Mochoora  Nath  Banerjee  (Defendant), 
Respondent. 


where  the  execution  of  the  deed  was  denied. 
But  it  is  not  necessary  in  all  cases  for  a  Judge 
to  take  evidence  if  he  be  satisfied,  either 
from  examination  of  the  parties  or  from 
anything  else  that  is  before  him,  that  the 
document  was  really  executed. 


w  Mohendro  Nath  Shome  and  Taruck 
Nath  Sein  for  Appellant. 

n  Rash  Behary  Ghose  and  Aubinash 
Chunder  Banerjee  for  Respondent. 

lacuein  which,  on  an  application  made  under  Sec- 
(14,  Act  XX.  of  1866,  the  party  alleged  to  have  exe- 
I  Ae  document  presented  for  refifistration  did  not 


Now,  when  this  application  under  the 
provisions  of  Section  84,  Act  XX.  of  1866, 
came  before  the  Judge,  he  found  that,  though 
the  plaintiff  objected  to  the  registration,  he 
did  not  deny  that  he  had  executed  the  docu- 
ment. He  said  that  he  had  been  compelled 
to  execute  it,  but  the  Judge,  thinking  this 
objection  insufficient,  directed  that  the  deed 

^  should  be  registered.     Such  being  the  case, 

eiecotion,  but  said  that  he  had  "been  compelled  to    we  think  it  was  not  necessary  for  the  Judge 
1^r:«Sl%tte"^'ihtw^.^''«^^  take  evidence  before  directing  the  regis- 

thatit  was  not  necessary  for  the  Judge  to  take  1  tration  Ot  the  deed, 
before  dire^ing  registration.  )  •» 

Then  it  is  urged  that  the  Judge  was  wrong 
in  considering  that  he  had  no  authority  to 
inquire    into    the    execution     of  the    deed. 

registration  of  an  istemraree  pottah  limiting  a  !  We  think   that   this   contention    is   gOOd.      A 

^%  rent,  the  execution  of  which  he  denied,  was  1  case  has  been  Cited  to  US,  reported  at  pages 

raise  a  cloud  on  his  title  sufficient  to  warrant  a  j  3 2 9-3 30  of  Volume  X.,  Weekly  Reporter,  as 

/*''*"*°^*'-  ;  if   what  is  said   there   laid   down  that  the 

^-^1  7' — In  this  case,  the  plaintiff  sued  1  execution  of  a  deed  once  registered  under 

•kave  an  istemraree  pottah  put  forward    the  provisions  of  Section  84  of  Act  XX.  of 

1866  could  not  be  inquired  into  by  a  Civil 
Court ;  when  all  that  that  judgment  says  is 
that,  as  the  deed  of  sale  in  that  case  had 
been  registered  after  inquiry  had  been  made 
by  a  competent  Court  under  the  provision 
of  Section  84  of  Act  XX.  of  1866,  and  as 
the  deed  had  been  ordered  to  be  registered, 
the  plaintiff  had  no  ground  for  asking  to 
have  that  kobalah  declared  fictitious  and 
void,  until  by  some  wrongful  act  by  whidh 
the  plaintiff  was  injured  he  found  it  neces- 
sary to  come  in'o  Court  and  ask  for  relief. 
And  therefore  in  that  case  the  Court  declin- 


mere  registration  of  a  document  does  not  pre- 
;i  party  from  bringing  a  suit  to  contest  the  fact  of 
ion. 


Id 


;)be  defendant    declared  a  forgery ;   and 
Tstates  that  he  never  executed  the  deed. 

[The  first  Court  which  tried  the  case  held 
the  document  was  proved  to  be  genuine, 
dismissed  the  suit. 

An  appeal  was  preferred  to   the  Judge, 
held  that,  as  the  document  had  been 
registered  under  the  provisions  of  Act 
of  1866,  it  was  not  open  to  a  Civil 
irt  to  entertain   a   suit  to  question  the 
of  the  execution  of  the  deed. 


A  special  appeal  has  been  preferred ;  and 
~  first  ground  taken  before  us  was  that, 


•  12  W.  R.,  pp.  385,  500. 


e 


438 


Civil 


THE    WKEKLY    REPORTER. 


Rulings. 


[Vol. 


\ 


ed  to  give  him  a  declaration  with  regard  to 
the  deed,  holding  that  he  had  not  up  to  that 
time  been  injured.  But  it  is  clear  from  the 
judgment  in  Sunkur  Dobey's  case  that  the 
order  for  registration  does  not  determine  the 
rights  of  the  parties.  Tne  Chief  Justice  in 
that  case  says:  *  '*  But  the  object  being  that 
"the  Judge  should  merely  decide  whether 
''the  Qocument  should  be  put  on  the  regis- 
"  try  or  not,  and  not  to  determine  the  rights 
"of  the  parties,  the  Section  directs  that 
"the  Court  may,  if  it  thinks  proper,  order 
"the  Registrar  or  Registrar-General  to  re- 
"gister  the  document."  "The  mere  re- 
"gistration  of  a  document  does  not  affect 
"the  title  of  the  parties.  It  is  still  only  a 
"  document  which  has  been  registered  ;  and 
"if  the  party  wishes  to  enforce  the  docu- 
"  ment  by  suit,  the  mere  fact  of  registration 
"does  not  preclude  the  Civil  Court  from 
"trying  whether  the  document  was  execu- 
"  ted  or  not. ' 


In  the  view  taken  by  the  Chief  Justice, 
1  quite  concur;  and  it  appears  to  me  that 
there  can  be  no  doubt  that  the  mere  regis- 
tration of  a  document  does  not  prevent  a 
party  from  bringing  a  case  to  contest  the  fact 
of  its  execution. 

But  it  is  said  in  this  case  that  no  cause  of 
action  has  arisen ;  and  that,  under  the  judg- 
ment just  quoted  from  page  330,  Volume  X., 
Weekly  Reporter,  the  suit  should  be  thrown 
out,  because  there  is  ng  cause  of  action  to 
the  plaintiff,  as  he  has  suffered  no  injury. 

Now,  no  doubt,  a  cloud  has  been  thrown 
upon  the  plaintiff's  title.  He  says  thai  these 
lands  are  held  by  the  defendants ;  that  they 
are  merely  ordinary  tenants  ;  that  he  obtain- 
ed a  decree  for  the  rent  of  tliose  lands  at  66 
rupees  per  annum,  but  that  the  defendants 
have  now  put  forward  and  obtained  an  or- 
der for  registration  of  an  istemraree  pottah 
which  limits  the  rent  to  33  rupees.  I  think 
this  certainly  injuriously  affects  the  rights 
of  the  plaintiff. 

1  am  of  opinion,  therefore,  that  the  plaint- 
iff is  enthled  to  ask  that  the  cloud  thrown 
on  his  title  to  the  property  may  be 
removed ;  and  that  the  Lower  Appellate 
Court  should  not  have  rejected  his  ap- 
pncation,  on  the  jrround  that,  under  the 
provisions  of  Section  84  of  Act  XX.  of 
1866,  it  could  not  inquire  into  the  fact  of 
the  execution  of  the  deed,  and  I  am  not 

•laW.  R.,  p.  5«3.  I 


aware  of  any  single  judgment  of  this 
in  which  it  has  been  ruled  that  in 
this  kind  it  is  not  open  to  a  Civil  Cowt^ 
determine   any   question    to   the  ex 
even  of  a  registered  deed. 

I  think  the  case  should  go  back  l»: 
Lower    Appellate    Court,    and    the 
should  decide  whether    the   documcflt 
pounded  by  the  defendant  is  a  genuinei 
ment  or  not. 

The  costs  will  follow  the  result 

Mocker jee,  J. — This  was  an  action 
by  the  plaintiff  in  the  Court  of  the 
dinate  Judge  of  Moorshedabad  to 
certain  mokurruree  istemrarree  pottih 
leged  to  have  been  granted  by^him  O 
defendant,  bearing  date  the  9th  Srabun  11 
declared  an  invalid  document  on  the 
that  he  has  never  executed  the  same, 
defence  was  that  the  plaintiff  had  ei 
the  pottah ;  that  he  received  a  bonos 
rupees  from  defendant,  and  that  he  adni 
the  execution  before  the  District  Ji 
where  he,  however,  falsely  alleged  ibit 
pottah  had  been  extorted  from  him 
duress.  It  appears  that  the  defendast 
sented  this  pottah  to  the  Sub-Registiw 
registry.  The  Sub-Registrar,  howcitf, 
fused  to  register  it,  whereupon  the 
ant  moved  the  District  Judge  under 
84  of  Act  XX.  of  1866,  who  ordered 
document  to  be  registered. 

Plaintiff  has  now  instituted  this  salt 
declaratiDn  to  the  effect  that  the  potuk 
forgery,  inasmuch    as    he    has   new 
cuted  it. 

The  first  Court  dismissed  the  salt  rf 
plaintiff,  being  of  opinion  that  the 
had  been   really  and  actually  execdlM 
the  plaintiff  in  defendant's  favor,  and  M 
has    not    been    extorted   from  pl«n*»j 
duress   or   any   sort  of  pressure  or 
Dissatisfied  with  this  decision,  the  p. 
appealed  to  the  Judge,  who  disinis«i| 
appeal   on   the   ground    "that  neither* 
Lower  Court  nor  this  Court  can  enttf 
the  question  of  the  fact  of  the  eiectmor 
the    instrument   which   plaintiff,  appelr 
now  seeks  to  invalidate."     He  cites  tffor^ 
sions  of  this  Court  in  support  of  bis 
He   states  further  on  that  *Mhese  n 
•'  appear  to  me  to  be  conclusive.    Appw" 
"  urges  that,  as  no  evidence  was  recoro«a^ 
*•  this  Court  in  the  case  under  Sectiw 
"of  the  Registration  Act,  the  order 
"  under  that  Section  cannot  bar  the 
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pit"  The  Judge  admits  that  no  evidence 
recorded  by  him  in  that  case,  but  he  is 
of  opinion  that,  from  the  mere  fact  of 
deed  having  been  registered,  a  Civil 
t  is  precluded  from  entertaining  the  I 
which  he  holds  to  be  ''  a  suit  to  invali- 
the  instrument  on  the  ground  of  non> 
ttration." 

km  of  opinion  that  the  learned  Judge  is 
\j  in  error  in   his  view  of  the  law  as 
lis  in  holding  that  this  present  suit  is  a 
;io  invalidate  the  pottah  on  the  ground 
m-registration.     The  plaintiff  does  -not 
to  invalidate  the  mokurruree  pottah  on 
mnd  of  it  not  having  been  registered, 
distinctly  on  the  ground  that  it  is  fabri- 
and  Salse  because  he  did  not  execute 
The  precedents  cited  by  the  Judge  are 
DOC  in  point.     The  decision  in  Sunkur 
By  8  case  (12    Weekly   Reporter,   page 
merely  decides  that  the  District  Judge 
jurisdiction  under  Section  84,  Act  XX. 
t866,  to  summon  and  examine  witnesses, 
an  inquiry  into  the  fact  of  execution, 
order  the  Registrar  10  register  a  deed, 
view  of  the  law  was  upheld  on  appeal 
[1  Bench  of  three  Judges.*  But  this  ruling 
not  support  the  Judge  at  all  in  hold- 
that  the   Civil   Court    cannot    try    the 
of  the  genuineness  of  a  deed  merely 
lose  the   instrument    has    been    regis- 
It   is    difficult    to    make    out   what 
iciple  of  law  the  Judge  had  applied  or 
'  in  view.     It   is  certainly  not  res  judi- 
;  for  the  Judge  merely  holds  a  sum- 
inquiry  in   order  to   decide   whether 
Jd  ottght    to    be    registered    for   the 
)se  of  registry  alone;  his  decision  or 
cannot,  I  imagine,  decide  the  title  of 
parties.    The  order  of  the  Judge  or  of 
Registrar-General  simply   decides  whe- 
the  document  should  be  *'  put  on  the 
"  and  be  admissible  as  evidence  in 
cases.     It  has  not  and  cannot  have 
IjCffeci  of  a  final  and  conclusive  decision 
tbe  fact  of  the  execution  so  as  to  pre- 
all  inquiry  by  a  Civil  Court.     The  Ute 
Justice  in  the  decision  on  appeal  quot- 
itbove  distinctly  holds  that — "  The  mere 
ration  of  a  document  does  not  affect 
title  of  the  parties.     It  is  still  only  a 
lament  which  has  been  registered;  and 
tbe  parly  wishes  to  enforce  the  docu- 
by  suit,  the  mere  fact  of  registration 
a  not  preclude  the  Civil   Court  from 
flag  whether   the    document   was    exe- 

♦  13  W.  R.,  p.  500. 


"  cuted  or  not."     To  hold  otherwise,  1.  *.,  to 
hold  as  the  Judge  has  held  in  this  case,  that 
the  mere  fact  of  a  deed  having  been  register- 
ed is  sufficient  to  oust  the  Civil  Court  of  its 
jurisdiction,  would  be  to  lay  down  that  the 
order    of  the   Registrar-General  or   of  the 
Judge  ordering  registry  by  the  Registrar  of 
a  deed  is  an  order  conclusive  on  the  fact  of 
its  genuineness,  and  that  no  Court  of  Justice 
can  try  the  question  of  the  authenticity  of  a 
deed  registered  in  the  Registrar's  office.     I 
entirely  agree  with  the  view  expressed  by 
the  late  Chief  Justice,  and  1  have  no  hesi- 
tation in  holding  that  it  was  perfectly  in  the 
power  of  the  Judge  to  inquire  whether  the 
instrument  sought  to  be  invalidated  is  a  docu- 
ment eiecuied  by  the  plaintiff  or  not.     The 
Subordinate  Judge  was  quite  right  in  fixing 
an  issue  as  to  the  genuineness  of  the  deed,  and 
giving  his  opinion  on  that  issue.     The  pleader 
for  the  respondent  was  unable  to  show  us  any 
precedent,  or  point  out  any  provision  in  any 
law   in  support  of  the   view   taken  by  the 
Judge.     He  admits  he  cannot  support  the 
decision  on  this  point,  but  he  argued  that 
the  plaintiff's  suit  ought  to  be  dismissed  on 
another  ground,  namely,  for  the  absence  of 
any  cause  of  action.     His  contention  is  that, 
inasmuch  as  plaintiff  has  suffered  no  injury 
at  all  by  this  pottah  having  been  registered, 
he  has  no  cause  of  action,  and  should  not  be 
allowed  to  obtain  a  simple  declaratory  de- 
cree.    He  cites  a  number  of  precedents  of 
this  Court  showing  that  a  party  is  not  en- 
titled to  a  declaratoi/'y  decree  when  no  con- 
sequential relief  is  sought  by  him^  or  where 
none  could  be  granted  by  the  Court.     I  do 
not,    however,   dissent    from   the    principle 
laid  down  in  those  rulings  of  this  Court.     I 
hold  that,  where  a  party  has  suffered  no  in- 
jury whatever,  where  his  rights  have  in  no 
way   been   invaded    upon   nor   any   serious 
cloud  cast  on  his  title,  and  where  no  impedi- 
ment has  been  thrown  in  the  quiet  and  full 
possession  of  his  rights,   a  plaintiff  should 
not  be  allowed  to  rush  into  Court  on  some 
imaginary    apprehension    of    future    injury. 
It  is  difficult,  nay  impossible,  to  lay  down 
a  strict  line,  and  declare  that  such  an  amount 
of  cloud  on  a  man's  title  would  constitute  a 
valid  cause  of  action,  and  such  would  not. 
Each  case  must  be  decided  on  its  peculiar 
merits,   and  the   Court   will  have  to  judge 
from  the  particular  circumstances  of  a  case 
whether  the  plaintiff  had  or  had  not  a  valid 
cause  of  action. 

In  the  present  case,  I  am  of  opinion  that 
there  was  a  good  cause  of  action  on  which 
it  was   necessary  that  the   plaintiff  shouM 
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resort  to  a  Civil  Court  for  a  declaration  of  the 
nature  sought  for  in  this  suit.     It  cannot  be 
denied  that  a  serious  cloud  was  cast  on  the 
title  of  the  plaintiff.     A  deed  which  he  de- 
clares he  has  not  executed  has  been  public- 
ly  registered   in   the   registry   office   of  the 
district,   purporting  to  have  been  executed 
and  registered  by  him.     He  has  obtained  a 
decree  for  enhanced  rent  against  this  defend- 
ant fixing  the  rent  of  the  tenure  at  Rupees 
66.     If  he  goes  to   sue  for  this  rent,  the 
mokurruree   pottah   would   be   undoubtedly 
held  up  to  his  face  as  an  arrangement  sub- 
sequently entered  into  between  him  and  the 
defendant.     The    value  of   his   property   is 
diminished  from  the  fact  of  this  deed  re- 
maining unchallenged.     If  he  had  occasion 
to  deal  with  this  property  by  mortgage  or 
sale,  no  one  who  is  aware  of  this  mokurruree 
pottah  would  give  him  that  value  for  the 
property  which  he  would  have  paid  if  this 
pottah  had  not  existed.     I  am,  therefore,  of 
Opinion  that,  with  reference  to  the  particu- 
lar circumstances  of  this  case,  the  plaintiff 

had   a  valid  cause  of   action,  and  that,  in 

suing  to  set  aside  the  pottah,  he  is  remov- 

• 

ing  a  serious  cloud  to  his  title  and  a  serious 
impediment  in  the  way  of  a  full  enjoyment 
of  his  property.  I  have  already  held  in 
another  case,  Special  Apppal  No.  2218  of 
1870,  decided  by  me  and  Mr.  Justice  Mac- 
pherson  on  the  20th  April  1871,*  that  in 
cases  where  a  serious  cloud  is  cast  upon  the 
title  of  a  party,  he  has  a  right  to  come  to 
Court  for  the  purpose  of  removing  that 
cloud  which  is  an  impediment  to  the  quiet 
and  full  enjoyment  of  his  property. 

I  would  remand  this  case  to  the  Judge  for 
a  trial  on  the  merits. 


The  5th  May  1871. 
Present  : 
The  Hon'ble  E.  Jackson  and  W.  Aii 


Admission  of  docufflents— 1 

cate— ] 


iOQ. 


Case  No.  2474  of  1870. 

Special  Appeal  from   a  decision  , 
ihe  Judge  of  Mymensing,  doled  ik 
August  iSyo,  reversing  a  decision 
Subordinate  Judge  of  that  Distr\d,\ 
the  18th  December  1868,        * 

William  Bruce  Manson  (Plaintiff), 
Appellant, 

versus 

Golam  Kebria  Moonshee  (Defends 
Respondent, 

Baboos  Romesh  Chunder  Milter  ^sAki 
Chunder  Ghossal  for  AppelianL 

Baboos  Sreenath  Dass  and  KaleeMt^kui 

for  Respondent. 

When  a  document  is  tendered,  it  is  the  first  1 
of  a  Court  to  satisfy  itself  whetlwr  the  dociinatl 
missible  at  all.     If  not  evidence  betweea  the  ~^ 
it  should  be  rejected  at  once. 

If  an  admissible  document  comes  under  thcj 
which  requires  proof,  it  should  be  distinctly  MiH 
it  is  admitted  on  the  record  subject  to  pnm,  ii 
that,  if  no  proof  be  offered,  the  opposite  party  r ' 
the  Court  to  take  it  off  the  record. 

In  construing  a  sale-certificate,  the  Coort 
merely  look  to  the  words  of  the  certificattt  ^l 
endeavour  to  ascertain  what  was  intended  to  \ 
mere  mis-description  would  not  def^t  the 
rififhts. 


♦  Antey  p.  431. 


Ainslie,    J, — The    plaintiff   is  d» 
chaser  at  an  execution-sale  of  the  rigklll 
interests  of  Golam    Ambia    ia  a 
talook  in  mouzah   Ispingiarpore.    Tte 
fendant  contends  that  there  never 
a  talook ;  that  Golam  Ambia  only  bdd . 
tain  khamar  lands  which  were  resooaftj 
the  zemindar,  who  held  them  kkas  for 
years,  and  subsequently  in  1174  grafted  i 
fendant  a  mokururree  lease  for  them. 

The  defendant  is  the  brother  of 
Ambia. 
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I  Witnesses  have  been  called  by  the  plaini- 
IF,  who  prove  that  Golam  Ambia  held  a 
pokurruree,  and  this  was  adtnittedi^  by  the 
endant  in  a  written  statement  put  in  by 
in  1 271  in  a  suit  brought  against  him 
tribe  zemindar  for  rent.  In  that  siate- 
t  he  distinctly  admitted  that  the  tenure 
aai  Ambia  was  mokurruree,  but  added 
Ifee  gave  up  occupation  in  1268. 

he  Judge  has  rejected  this  written  state- 
on  the  authority  of  a  ca«e  to  be  found 
Weekly  Reporter,  page  468. 

facts  in  that  case  are  very  different 
ed  from  the  facts  in  this  case.     In  that 
|e,  we  iind  that  the  written  statement  bore 
sig^nature   of  a   lady,   who  was  a  pur- 
us/teen  ,-*  that  it-  purported   to  be  made 
ly  by  her  and  her  two  brothers ;  that  it 
d    greatly    to    the    advantage    of    the 
er«,  and  was  extremely  adverse  to  the 
ests  of  the  sister,  so  much  so  that,  if  the 
set  forth  in  that  statement  were  true, 
r   interest   in   the   inheritance,'*   as   Mr. 
Mitter  puts  it,  *'  was  cut  down  to  a 
y    allowance   of  4  rupees  per  month." 
was  reason  on  the  face  of  the  state- 
to  suspect  its  genuineness.     Now.  in 
case,  the  probabilities  go  the  other  way. 
written  statement  was  put  in  on  behalf 
Ihe  defendant  in  thi^  case,  who  was  then 
ndant  in  a  rent-suit.     It   raised  a  good 
eoce  to  that  suit;  and  if  we  are  to  sup- 
that  there  was  any  fraud  in  the  trans- 
then  before  the   Court,    we    should 
be  inclined  to  suspect  collusion  be- 
defendant  and  his  zemindar  for  the 
e  of  defeating  the  auction-purchaser, 
between  the  auction-purchaser  and  the 
indar  to  make  it  appear  that  the  former 
purchased  a  mokurruree  jote  when  Go- 
Ambta  really  had  none.     If  there  had 
false  personation  by  the   auction-pur- 
r  independently  of  the  zemindar,    the 
would    doubtless    have    exposed    it. 
e  really  is  no  reason  to  doubt  that  this 
n   statement  was  put   in  by  the    de- 
nt :  but,  on  the  contrary,  there  is  every 
to  believe  that  it  really  was  so,  and 
mnst  assume  that  all  the  proceedings  in 
case  were  in  proper  form  until  some 
to  suspect  the  contrary   is  shown, 
defendant,  who  plead^$  that  a  fraud  did 
place  in  that  suit,  ought  to  give  some 
I  of  it.     There  is  absolutely  no  proof, 
there  is  no  attempt  to  produce  any.     It 
.not  appear  when  this  written  statement 
first  questioned.     It  was  questioned  in 
*^  Lower  Appellate   Court,    but    whether 
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it  was  so  in  the  first  Court  or  not  does  not 
appear. 

The  pleader  for  the  respondent  attempted 
to  show  from  the  written  statement  of  de- 
fendant that  exception  is  taken  to  the  author- 
ity of  the  person  who  represented  the 
defendant.  But  it  is  quite  clear  that  in  the 
written  statement  defendant  is  alluding  to 
other  proceedings  which  took  place  subse- 
quent to  his  obtaining  his  own  lease  in  1274, 
and  not  to  the  suit  in  1271. 

It  has  been  frequently  remarked  that  the 
Courts  of  first  instance  are  very  much  in 
the  habit  of  neglecting  their  duty  in  respect 
of  the  admission  of  documentary  evidence. 
The  first  business  of  the  Court  is  to  satisfy 
itself  whether  a  document  tendered  is  ad- 
missible at  all.  If  it  is  clearly  no  evidence 
between  the  parties,  it  should  be  rejected  at 
once.  The  documentary  evidence  which  is 
admissible  may  be  divided  into  two  classes : 
one  class  which  requires  no  proof,  and  an- 
other class  which  requires  proof.  If  a  do- 
cument comes  under  the  latter  class,  it  is 
ver)'  desirable  that  it  should  be  distinctly 
noted  that  it  is  admitted  on  the  record  sub- 
ject to  proof,  in  order  that,  if  no  proof  be 
offered,  the  opposite  party  may  ask  the 
Court  to  have  it  taken  off  the  record. 
Much  trouble  might  be  saved,  if,  on  the 
tender  in  evidence  of  a  document  requiring 
proof,  the  opposite  party  were  called  upon 
to  state  whether  he  would  admit  it.  He 
must  be  made  to  understand,  of  course,  that 
the  admission  sought  is  merely  for  the  pur- 
pose of  bringing  the  document  on  to  the 
record  without  formal  proof.  If  this  were 
done,  we  should  know  exactly  whether  an 
objection  taken,  that  documentary  evidence 
had  been  used  \vthout  being  properly  prov- 
ed, ought  to  be  listened  to  or  pot. 

In  the  present  case,  there  is  nothing  to 
show  that  the  written  statement  relied  on 
by  the  plaintiff  was  objected  to  in  the  first 
Court.  There  is  no  reason  to  doubt  its  genu- 
ineness, and  no  attempt  has  been  made  to 
show  that  it  is  not  genuine,  and  I  think 
that  it  was  properly  relied  on  by  the  first 
Court  as  evidence  of  the  strongest  descrip- 
tion that  there  had  been  a  mokurruree  jote 
belonging  to  Golam  Ambia. 

Then  it  is  said  that,  supposing  Golam 
Ambia  had  a  mokurruree  jote,  it  did  not 
pass  to  the  plaintiff  under  the  sale-certificate, 
and  that  the  plaintiff,  who  has  sued  for  a 
shikmee  talook,  cannot  change  his  ground 
of  action,  and  ask  the  Court  to  award  him  5V 
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mokurniree  jote.  The  Lower  Appellate 
Court  has  held  that  there  has  been  a  change 
in  the  cause  of  action  in  this  suit,  and  has 
attempted  to  show  that  such  a  change  is 
fatal  to  the  plaintiff's  case.  But  it  appears 
to  me  that  there  really  has  been  no  change 
in  the  cause  of  action.  The  plaintiff  came 
into  Court  with  the  sale-certificate,  to  estab- 
lish the  rights  given  to  him  by  that  certi- 
ficate, whatever  they  are.  If  the  plaintiff 
succeeds  in  showing  that  any  part  of  the 
properly  in  dispute  is  covered  by  the  sale- 
certificate,  he  is  entitled  to  recover  it. 

The  question  in  this  suit  is  simply  whe- 
ther, under  the  sale-certificate  purporting  to 
pass  a  shikmee  talook  of  Golam  Ambia,  a 
mokurruree  jote  held  by  Golam  Ambia  could 
pass  to  the  auction -purchaser.  I  think  that, 
in  looking  to  the  sale-certificate,  we  must 
not  merely  look  to  the  words  of  it,  but  we 
must  endeavour  to  ascertain  what  was  in- 
tended to  be  sold ;  a  mere  mis-description 
would  not  defeat  the  purchaser's  right.  No 
distinction  has  been  pointed  out  between  the 
position  of  a  shikmee  talookdar  such  as 
Golam  Ambia  would  have  been  if  the  proper 
description  of  the  tenure  sold  was  a  shikmee 
talook,  and  a  mokurruree  jotedar  such  as 
Golam  Ambia  was  according  to  the  admis- 
sion of  the  defendant.  Apparently  Golam 
Ambia's  position  in  either  case  and  his  rights 
and  liabilities  would  have  been  identical. 
Under  these  circumstances,  and  looking  to 
the  facts  that  have  been  established,.  I  have 
no  doubt  whatever  that  what  was  attached 
and  sold  was  the  tenure  of  Golam  Ambia  as 
existing  at  thstt  time;  and  that,  whether 
that  tenure  be  called  shikmee  talook  or 
mokurruree  jote,  his  rights  and  interests 
were  the  same  and  passed  by  the  sale. 

Objection  has  also  been  taken  as  to  the 
extent  of  the  land  claimed  in  this  suit.  But 
there  appears  to  be  no  doubt  that  the  whole 
of  the  land  now  sued  for  was  really  in  the 
occupation  of  Golam  Ambia. 

I  would,  therefore,  reverse  the  decree  of 
the  Lower  Appellate  Court,  restore  and 
afilrm  the  decree  of  the  first  Court,  and  de- 
clare the  plaintiff  entitled  under  his  sale- 
certificate  to  take  possession  of  the  lands  in 
the  suit,  with  all  costs. 

yackson,  J. — I  quite  concur  with  Mr. 
Justice  Ainslie  that  the  suit  should  be  de- 
creed in  favor  of  the  plaintiff,  and  that  the 
Appellate  Court's  decision  should  be  re- 
versed.    Wc  have  heard  the  case  argued  at 


some  length,  and  I  think  there  can  be 
doubt  whatever,  looking  to  the  facts  ot 
case,  tint  there  has  been  fraud  on  the 
of   the   defendant,   who    is  the  b 
Golam  Ambia,  the  judgment-debtor, 
rights  and  interests  were  sold,  and  were 
chased  by  the  plaintiff.     1  think  also 
can  be  very  little  doubt  that  the  zei 
is   acting    in    collusion    with    the 
Just  about  the  time  when  the  rights 
terests    were   being  put    up    for   sale, 
brother  went  into  Court  evidently  m 
intention  of  defeating  the  creditors  of 
Ambia,  and  said  that  Golam  Ambia  \ 
only  a  mokurruree  jote  in  the  village^ 
that  he  had  given  it  up  a  very  long 
previously.     1  think  it  is  most  probable 
even  that  story  is  not  true :  tnat  even 
he  put  Golam  Ambia's  interests  far 
what  they  really  were.     His  present 
ment  is  that  Golam  Ambia  did  man; 
some  cheat  and  fraud  to  get  po 
certain  land  on  which  he  had  no  right 
ever,  and  that  he  has  since  been  torn 
of  that.     It   is  evident   that,  from  ti 
time,  when  he  alludes  to  what  the  n, 
Golam  Ambia  in  this  jote  were,  he  gr 
different  account  of  them,  and  the  rigbis 
crease  each  time  he   mentions  ihea. 
own  impression  from  all  this  is  that 
Ambia   had   a    shikmee  talook.    H 
that  may  be,  and  whether  Golam  Ambit 
a  shikmee  talook  or  not.,  and  xrhether 
fact  has  been  proved  or  not  in  this 
think  the"  plaintiff  is  entitled,  under  the 
namah  which  he  has  obtained,  to  'ake 
lands  which  Golam  Ambia  then 
The  zemindar,  it  is  clear,  was  fullj 
that   these   proceedings  were  being 
on,  and  he  does  not  attempt  to  raise 
contention.     He  might  have  appeared 
defendant.     If  it  is  the  case  that  the 
iff's  story  is  true,  his  interest  is  being 
aged.     He  does  not  in  any  way  appc^rj 
contest  the  claim.     After  Golam 
rights  were  sold  to  a  tRird  party,  the 
dar,  along  with  the  present  defendant 
Ambia's   brother,   went  to  re-mcaswc 
lands,  and  gave  a  fresh  lease  to  ihc 
ant.     The  zemindar's  sheristab  mast 
without  doubt,  the  evidence  upon 
was  ascertained  whether  Golam  Amwi 
a  shikmee  talook  or  not,  and.  if  not, 
was  the  nature  of  the  original  tenure, 
has   not  attempted   to  produce  the 
which   must   have   been  in  his 
Whether,   therefore,  it    has   been 
proved  or  not  that  there  was  a  »« 
talook,  I  am  quite  satisfied  that  Golam  A 
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tbe  lands  in  dispute,  and  I  think  the  pro- 

N'lities  are  very  much  in  favor  of  the  fact 

he  had  a  shikmee*talook  of  them.     The 

iliff    is,    therefore,    entitled    to   recover 

lands,  and  1  concur  with  Mr.  Justice 

lie  in  decreeinqf  the  plaintiff's  suit  with 

us. 


The  ;;ih  May  1871. 

Present  : 

Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
yudges. 
9 
»als— Certificate-^Section  21,  Act  XL.  of 

1858. 

Case  No.  84  of  1871. 

tUaneous  Appeal  from  an  order  passed 
the  Judge  of  ffooohlw  dated  the  20th 
Hnmry  iSyr. 

lohendro  Xath  Mookerjee  (Petitioner), 
Appellant, 

versus 

Ja  Soonduree  Dabea  (Opposite  Party), 
Respondent. 

Baboo  Umhika  Churn  Ranerjee  for 
Appellant. 

Biihoo  Annund  Chunder  Ghossal  for 
Respondent. 

order  of  a  Judge  under  Section  21,  Act  XL.  of 
whether  it  withdraws  or  not  a  certificate  granted 
that  laiT,  is  appealable  under  Section  2S. 

vr,    J, — This    was    an    application 
ive  a  certificate  of  administration  grant- 
ttnder  x\ci  XL.  of  1858  to  one  Bama 
luree,  widow  of  Jogessur  Banerjee,  and 
lother    and    guardian     of    his    minor 
Iren,  withdrawn  on  the  ground  of  mis- 
igement    of    the    family-estate,    waste, 
iteci  to  provide  the  minors  with  proper 
IS  of  education,   or   with    proper   food 
dress. 

LA  preliminary,    objection    was    taken   to 
"Wring  of  the  appeal  by  the  pleader  for 
itspoadent,  on  the  ground  that,  as  the 
%«'s  order  did  not  direct  the  withdrawal 


of  the  certificiite,  it  was  not  appealable. 
We  think  that  this  objection  is  altogether 
untenable.  The  Judge  has  tried  this  cas** 
under  Section  21  of  Act  XL.  of  1858,  which 
Section  gave  him  the  power,  if  satisfied,  that 
the  manager  had  been  improperly  fulfilling 
her  trust,  to  withdraw  the  certificate;  but 
whether  he  withdrew  it  or  not,  the  action 
which  he  took  was  clearly  under  that  Sec- 
tion ;  and  therefore  by  Section  28,  which  lays 
down  that  all  orders  passed  by  the  Civil 
Court  or  by  any  Subordinate  Court  under 
this  Act  shall  be  open  to  appeal,  this  order 
of  the  Judge  is  appealable. 

On  the  merits  of  the  appeal,  after  hear- 
ing the  argument      »         ?>         o         0         * 


» 


e- 


n- 


We  dismiss  the  appeal  with  costs. 


The  5th  May  1871. 

Present : 

The  IJon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Pottah — Evidence  of  i^enuineness—Constrttc- 
tion— Perpetual  holdins:»— Putneedar  and 
lessee— Liability — Enhancement  of  rent. 

«* 
Case  No.  2698  of  1870  under  Act  X.  of  1859. 

Special  Appeal  /ro?n  a  decision  passed  by 
the  Officiating  Judge  of  East  Burdwan, 
dated  the  1  $th  Septe?nber  iSjo,  affirming 
a  decision  o/^he  Deputy  Collector  of  that 
District,  dated  the  20th  June  rSyo. 

Binode  Beharee  Roy  (Plaintiff),  Appellant, 

versus 

Mr.  C.  B.  Masseyk  (Defendant),  Respondent. 

Bahoos  Romesh  Chunder  Milter  and  Chunder 
Madhub  Ghose  for  Appellant. 

Bahnos  Sreenath  Doss  and  Gopeenath 
Mookerjee  for  Respondent. 

Where  a  pottah  had  no  attesting  witnesses,  a.id  was 
not  capable  of  direct  proof,  it  was  held  to  have  been  es- 
tablished by  the  fart  of , having  come  from  proper  ciw- 
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tody»  corroborated  by  the  exact  identity  of  the  {rrantor*s  I       On   the   first    trial,   the    Depui?  C6U 
signature  with  his  admitted  signature  on  other  doru*  ;  decreed    for  ihe  plaintiff.      The  lodgC, 

^^^^'  ever,  on  appeal,  remaAded  the  case  for 

A  pottah  which  gave  land  for  building  purposes,  and     nrnHnrtinn    nf   th#»   nriainnl    nmtah  from 
redted  that  no  abatement  of  rent  was  toU  granted  at  '  PrO<J^»lC"On   Ol/ne  original    poltaB  irOIB 

any  time  or  for  any  cause,  and  that  no  increase  of  jumma     xJUrdwan      Kajan  S       senshta.      1 I3C 
should  ever  be  demanded,  was  held  distinctly  to  provide  ,  was   produced   accordingly,  and  boih 
that  the  land  was  granted  at  the  rate  then  fixed  for  ever,  ,  l_,,-    k«M   «k«»  :»  K«.-e.  *!«»  w^\»>\.>%\a  (,t»m 
even  though  no  such  words  xvere  used  as"  Istemraree,"     have   held  that  It  barS  the  plamUff  frOB 

"Ba-furzundan,"  &c.,  &c.  '  hancmg  the  rent  paid  by  the  defeDdaot. 

Where  such  a  pottah  had  been  granted  by  a  piitnee- !        ».    ^^^^«,„    ^^   „^     ..«,,,    ^^..u.f.j 
dar  whose  putnee  had  been  created  while  the  mehal  was  ,       }^  appears    tO   US    \ery    aouDllUl 

under  temporary  settlement,  and  who  had  to  pay  a     this    SUit   OUght  tO    have  been    entcrtai 
higher  rent  to  the  zemindar  when  the  latter  obtained  a  ,  ^\\   \^  ^^g    Revenue   Court,   inasmuch  ^ 
permanent  settlement  from  Government  at  a  higher  !  ,       .  u-   u         u  ..   -       ^    l* 

jumma,  it  was  held  that  the  fact  cf  the  putneedar  having!  land   On   whlCh    enhancement  IS   songtt 

to  pay  a   higher  rent  to  the  superior  holder  did  not,  ,  pears   tO   have   been   given  for  balldlDf 
under  the  circumstances,  warrant  his  raising  his  lessee's  I  jjQ^    l^^   agricultural    purposes.      l8  be< 

^  " '  ,     ^         J  r       ^  .   r      .        odd  would  not,  after  ihe  necessary  spa 

Where  a  putneedar  sued  for  enhancement  of  rent  on     ^     ,  ,  ^.^    j«..:„^  «^^.^^    ^o;™   g« 

the  foregoing  ground,  he  was  held  not  to  be  entitled     factory,    vatS,  drying  rOOms,  offices,  &C.. 

to  a  decree  for  enhancement  of  excess  land  in  defend-     provided,     leave     anything    for  •agnCD 
ant's  possession,  or  to  treat  him  as  a  trespasser  in  re-.  purpOSeS.    even    if  the    proprietor  dcsircd- 
spect  of  such  excess.  f  *u  *         u-T  .k*   ««^ 

I  to   use   them.     As,    however,    the  qu^ 
Glover^  y. — This  was  a  suit  to  recover  j  was  not  raised  in  the  Courts  below,  we' 
rent  at  enhanced  rates  on  a  holding  consist-  i  not  think  that  it  should  stop  the  hear! 
ing  of  1 8  beegahs  i6  cottahs  7  chittacks  in  j  the  appeal, 
the  possession  of  the  defendant. 


The  first  objection  taken  by  Baboo 
mesh   Chunder   Mitter  for  the  special 
pellant    is   that    the   Judge   was  wiwif 
law  in  relying  on   the   poitah  witboitf 


The  plaintiff  is  the  putneedar  of  the  Rajah 
of  Burdwan.  When  the  putnee  was  created, 
the   mehal    was   held   by   the    Rajah   on   a 

temporary  settlement  from  Government,  and  '  dence,  inasmuch  as  it  was  not  ofaaip' 
it  was  agreed   between   the   parties  that,  if,    prove   itself,  and  was    not   proved  to 
on  the  Rajah's  getting  a  permanent  settle-    come  from  proper  custody, 
ment,  a  higher  rent  was  fixed  for  the  mehal, 
the  putneedar  should  pay  the  Rajah  a  sum 
proportionate  to  the  excess.     It  is  not  deni- 
ed that  the  Rajah's  rent  was  increased  by 
Government,  and  that  the  putneedar  had  to 
pay  in  his  turn. 


Whilst  the  estate  was  still  under  tempo- 
rary settlement,  the  plaintiff,  or  rather  the 
person  through  whom  he  claims,  gave  a 
potiah  to  a  Mr.  Atkinson,  the  vendor  of  the 
defendant,  for  18  beegahs  x6  cottahs  7  chit- 
tacks of  land  at  an  annual  rent  of  Ru- 
pees 24. 

He  now  claims  Rupees  114  for  some  land, 
on  the  ground  that,  as  he  has  been  made  to 
pay  enhanced  rent  to  his  superior  holder,  the 
Rajah  of  Burdwan,  he  is  equitably  entitled 
to  recover  from  his  tenant,  and  that  the 
rate  he  demands  is  what  the  last  settlement 
fixed  on  the  lands  in  defendant's  posses- 
sion. 

The  defence  is  that  tlie  pottah  given  by 
the  plaintiff's  predecessor  to  Atkinson  bars 
enhancement,  and  that  the  defendant,  on  the 
faith  of  the  pottah,  built  valuable  and  ex- 
pensive works  on  the  land  for  the  manu- 
facture of  indigo. 


The  first  portion  only  of  this  ob} 
taken   in    the   petition    of   special  t 
namely,  that  the  potiah  ought  to  have 
proved  by  evidence,  and  that  It  is 
proved.    - 

With  reference  to  this,  the  Jadge 
found  that  the  document  has  been  itt 
Rajah's  serishta  for  the  last  16  years, 
that  it  got  there  by  being  filed  by  the 
fendant's  vendor,  Atkinson,  as  sccoritf 
the  payment  of  rent  due  on  other  J 
The  m'ohurrir  who  filed  it  is  shown  i« 
judgment  of  the  first  Court  to  be  dcaA 
it  is  not  denied  that  Atkinson  has ' 
country.  The  pottah  itself  has  no 
witnesses,  and  it  is  difliciili  to  see  !«*» 
defendant,  who  is  a  stranger,  pui  ^ 
could  give  direct  proof  of  the  execui 
the  document. 

What  he  does  prove  is  that  the  pj 
was  filed  in  the  Rajah's  serishia  W 
purpose  above  noted,  and  that  it  v** 
duced  from  thence  by  the  Rajah  hi 
It  is  contended  that  the  mohumr  w 
has  only,  been  employed  in  the  scnsw* 
10  vears,  and  cannot,  ihcreforc^«P^ 
fact  which  is  said  to  have  occarred  i&  J 
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We  think,  however,  that,  on  the  whole 
leoce  and  circumstances  of  the  case,  the 
p$  below  were  fully  justified  in  holding 
the  pottali  was  not  capable  of  direct 
bin  that,  as  ii  came  from  proper  cu^- 
aod  was  corroborated   by   the  exact 
[y  of  the  grantor's  signature  with  his 
ted  signature  on  other  documents,  and 
might,  therefore,  be  taken  as  establish- 
;We  may    remark,    moreover,   that   no 
n   in  this    form    was   taken   in    the 
below. 

as  to  whether  the  terms  of  the 
bar  enhancement,  which  forms  the 
objection  taken  in  special  appeal. 

ehave  read  the  document:  it  gives  cer- 
land  for  building  purposes,  enumerating 
ious  descriptions  of  buildings  to  be 
d,  and   recites  that  no  abatement  of 
is  to  be  granted  at  any  time  or  for  any 
,  and  that  no  increase  of  jumma  shall 
be  demanded.     The  wording  of  the 
does,    we    think,    distinctly   provide 
the  jumma  then  fixed  was  to  remain 
same  for  ever.     We  have  been  reminded 
decisions  passed  on  the  subject  of 
aal  holdings,  and  it  is  contended  that, 
!!ftcre  are  no  such  words  as  "  isterararee  " 
p'ba  furzund^n,"    ilx.,    &c.,    there  is    no 
thai  the  grant  was  made  in  perpetuity 
any  longer  term  than  the  life  of  the 
ec.    It  might  be  sufficient  to  observe 
this  was  never  the  plaintiff's  case  in  the 
s  below,  nor  does  he  take  the  objection 
8  petition  of  special  appeal ;  but  we  are 
red  to  s.iy  that  the  only  fair  and  rea- 
Ic  meaning  of  the  words  used  in  the 
is  that  the  land  was  granted  at  the 
then  fixed  for  ever.     In  any  case,  how- 
the  plaintiff  would  fail,  for  there  is  no 
nor  even  allegation   that  the  original 
is  dead. 

c  have  been   much    pressed   with   the 
,  table  consideration  of  this  case,  and  it 
[been  argued  that,  as  the  lease  was  grant- 
N  a  time  when  the  estate  was  under  a 
•rary  settlement  and  liable  to  pay  ex- 
rent,  which  rent   it   did   subsequently 
to  pay,  the  lessee  is  bound  to  contri- 
his  share  and  reimburse  his  lessor  the 
ni  which  he  has  been  obliged  to  pay 
*  zemindar,  the  Rajah  of  Biirdwan. 

^  |ioe5  not  appear  to  us  that  such  consi- 
P^'wons  should  be  allowed  any  weight  in 
present  case.    The  plaintiff  has  had  to 
the  Rijah  hf^can'Je  he  specially  cove- 


nanted to  do  so  in  the  event  of  the  Govern- 
ment demand  being  increased,  but  in  the 
contract  between  the  plaintiff  and  defendant 
(we  use  the  words  to  avoid  long  repetitions 
— the  proper  term  would,  of  course,  be  plaint- 
iff and  defendant's  representatives)  there 
was  no  such  stipulation.  On  the  contrary, 
there  was  an  express  proviso  that  no  more 
rent  should  be  demanded  at  any  time  or  for 
any  reason.  It  is  only  reasonable  to  suppose 
that,  as  this  contract  was  entered  into  at  a 
time  when  the  plaintiff'  was  under  an  agree- 
ment of  a  precisely  opposite  character  with 
the  Rajah,  there  was  a  reason  for  the  differ- 
ence; and  this  may,  we  think,  be  found  in 
the  fact  that  the  land  was  taken  for  an 
indigo-factory,  and  that  very  great  expense 
would  be  incurred  in  erecting  the  necessary 
buildings,  and  that  the  land  would  be  un- 
productive. 

The  last  objection  taken  in  special  ;:^ppeal 
is  that,  under  any  circumstances,  the  plaint- 
iff is  eniitled  to  recover  rent  on  the  excess 
of  8  coitahs  found  in  the  defendant's  posses- 
sion. 

We  are  of  opinion  that  he  is  not  so  enti- 
tled;  at  least,  not  in  this  suit.  We  are  not 
prepared  to  acquiesce  in  the  special  respond- 
ent's contention  that,  for  the  excess  land* 
the  plaintiff'  is  only  entitled  to  treat  the  de- 
fendant as  a  trespasser  (Roshun  Bibee  versus 
Bishonath  Sircar,  6«  Weekly  Reporter  57), 
for  if  that  were  so,  any  person  holding  ex- 
cess land  without  his  landlord's  knowledge 
for  a  period  of  12  years  would  have  held 
it  adversely  to  his  landlord,  and  be  entitled 
to  plead  limitation  against  him. 

But  as  the  plaintiff  in  this  case  sued  for 
a  lump  sum  of  enhanced  rent  in  the  entire 
holding,  he  cannot  get  rent  which,  never 
having  been  paid  before,  could  not  be  termed 
**  enhanced"'  on  the  small  excels  of  land 
in  the  defendant's  possession.  It  may  be  a 
question  whether  the  plaintiff  could  recover 
rent  even  on  this  excess,  even  were  he  to 
bring  his  suit  in  a  proper  form  for  the  pur- 
pose; but  he  cannot  get  it  in  this  suit. 

We  think,  therefore,  that  the  decision  of 
the  Court  below  should  stand,  and  that  the 
special  appeal  should  be  dismissed  with 
costs. 
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The  8th  Mav  1871 


Present : 


The  Ilon'ble  J.  P.  Norman,  Officiating 
Chief  Justice, 

Court  Fees  Act— Stomps— Probate. 

Reference  to  the  Chief  Justice  under  Section 
■5  (f  the    Court  Fees  Act,   i8yo,   bv  Mr,  ' 
R,    Belch  ambers,    Taxinj^    Ofuer   of  the 

Hi^h  Court. 

I 

In  the  goods  of  Bibee  Ameerun,  deceased, 

1 

No  stamp-duty  is  payable  under  the  Court  Fees  Act, 
1S70,  on  probate  granted  to  a  second  executor,  to  whom  j 
leave  was  reserved  to  take  out  probate  when  the  first 
probate  was  granted. 

\  Reference    by    the    Taxing    Officer,— O^  j 

the   2nd  of  September  last,  probate  of  the 
will  of  the  deceased  above-named  was  grant-  \ 
ed  by  this  Court  to  one  of  the  two  executors, 
with  reservation  to  the  other. 

The  other  executor  has  now  also  obtained 
probate. 

• 

The  stamp-fee  payable  under  the  Court 
Fees  Act  1870,  Schedule  i,  Clause  11,  was 
paid  when  the  first  probate  was  granted. 
Is  it  payable  in  respecu  of  the  second  pro- 
bate ? 

In  the  case  of  W.  P.  Masson,  deceased, 
in  which  the  first  letters  of  administration 
(with  will  annexed)  were  cancelled,  and 
fresh  letters  (with  will  annexed,  together 
with  a  document  which  formed  part  of  the 
will,  but  which  had  not  been  annexed  to  the 
first  letters)  were  granted,  it  was  deter- 
mined that  the  stamp-fee  was  not  payable 
a  second  time. 

In  that  case  the  second  letters  were  grant- 
ed to  the  same  party  in  substitution  of  the 
first  letters.  In  the  present  case  a  double 
probate  has  been  granted,  i.  e.,  a  probate  to 
each  of  the  two  executors. 

Decision  of  the  Chief  Justice. 

The  first  probate  enures  for  the  benefit  of 
all  the  executors.  .1  think  that  no  stamp- 
duty  is  payable  on  the  double  probate  which 
rtcites,  and,  in  fact,  proceeds  upon  the  first. 


The  8th  Mav  1871. 

Present  : 

The  Hon'ble  J.  P.  Norman.  Ofck 
Chief  Justice,  and  the  Ilon'ble  G. " 
Judge. 

Rig^ht  of  Way. 


Case  No.  66  of  1871. 

Special  Appeal  from  a  decision  passed 
Judge  of  the  24-Pergunnahs,  dated  the': 
October  iS^o,  affirming  a  decision  t^ 
Sudder  Moonsiff  of  thai  District,  daU 
;^isi  April  1780,  ^ 

Syud  Ilamid  Hossein  and  others  (Plaii 

Appellants, 

versus 

Mf.  C.  Gervain  (Defendant),  Respende 

Baboo  Oomesh  Chunder  Banerjee  for 
Appellants. 

Mr.  W.  W,  Linton  for  Respondcm. 

If  a  person  has  a  right  of  way  from  one 
another  over  a  particular  line,  he  cannot  be  co« 
to  use  a  different  and  substituted  way.    Bnt  v* 
right  is  simply  to  pass  fronn  one  point  to  *«« 
party  desiring  to  exercise  the  right  cannot 
pass  in  a  particular  tortuous  and  indirect  coar 
tween  the  two  points. 

;      Norman,    C,    J.— Thk    plaintiff 
right  of  way  from  the  public  road  on 
north  to  a  road  on  the  south  over  cef 
lands  of  the   defendant  which  adjom 
own.     The  road  runs  north  and  souih, 
it  is  shown  in  a  survey- map  of  1851, 
is  in  evidence,  as  being  a  straight  roai 

In  a  suit  in  1854,  the  P^*;'^^'^;^ 
this  road  as  a  straight  road  from  wwj 
south,  and  obtained  a  decree  siccm 
However,  in  consequence  of  some 
guity  in  the  terms  of  the  decree.  wn» 
decree  in  a  subsequent  suit  came  u>^ 
ecuted  at  some  time  in  1864,  ^^.'^^ 
set  out  as  running  from  the  ^^ 
north  bv  a  burial-ground  and  aions 
plaintiff's  gardeil  to^-ards  the  paw»^ . 
:  on  the  south,  with  a  slight  dcviaiiO«|W 
3  cubits,  to  the  west  round  a  cen»-| 
belonging  to  one  Panchoo  DoU- 
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execution  of  that  decree,  it  appears 
certain  ptlpas  or  low  pillars  were  fixed 
[the  earth  which  would  show  that  the 
itiif  had  a  right  to  deviate  from  the 
fht  line  slightly   to   the    west    from    a 

about  15  cabits  from  the  public  road 

south. 

defendant   says   that   even    that   di- 
ice    is     a    trespass :    no    doubt     the 
had   no   right  to  plant   pilpas   on 
^fendant's   land^  over   which   he    had 
re   right    of    passage.     The    plaintiff 
^is    present    suit    claims    a    right    of 
over  a  piece   of    ground   172^    cubits 
»gth  and  from  5  to  2.^  cubits  in  breadth 
Kng  an  area  of   two  cottahs.     The  line 
no^  claimed    deviates  at  a   right 
for  about  15  cubits  towards  the  west 
\x  as  the    south-east  angle   of   a    hut 
iging  to  one  Heerun  Beebee,  and  from 
turns  at  a  right  angle,  and  proceeds 
aboat    15    cubits    south    till    it    meets 
^public  road  passing  round  and  cutting 
irregularly-shaped   piece  of  land  be- 
to  the  defendant,  which  would  pro- 
be rendered    wholly    useless   to    the 
idant. 

Moonsiff  dismissed  the  plaintiff's  suit. 
Ijudge,  in  aflirming  the  Moonsiff's  deci- 
whichwas  passed  after  a  very  full  and 
"^  inquiry,  makes  certain  observations 
have  been    commented    on    by    the 
inis'  vakeel. 

says:    "There    is    nothing    to   show 

what  point  the  lane  is  to  turn  to  the 

In  the  next  place  there  is  no  evi- 

:c  to  show  that  it  ever  did  lake  the 

^«d  lurnings ;  and  in   the  third  place, 

ever  did    take    those    turnings,    the 

idant  is  obviously   entitled   to   divert 

and  carry  it  on  in  a  direct  line  to  the 

on  the  south,  if  in  so  doing  he  does 

encroach  on   the  land   of  his   neiirh- 
xxr  * 

•re  is  no  reliable  evidence  that  the 
formerly  diverged  to  the  west  at  the 
indicated  in  the  plaint.  The  evidence 
show  ihat  the  road  is  a  straight  road, 
possibly  some  slight  deflection  of  some 
n{%  or  so,  where  it  passes  round  what 
^s  formerly  Panchoo  Dutt's  pit. 

to  the  third  point  adverted  to  by  the 

^e  think  it  is  clear  that,  if  any  per- 

^  a  right  of  way  from  one  place  to 

^^  over  :i  partuuL|r   lin^    jf   he   and 

*"'^«iors  baV?T;S*!!iik      jd  to  use 


that  way  from  a  long  time  past,  he  has  a 
right  to  go  over  it,  and  cannot  be  compelled 
to  use  a  different  and  substituted  way. 
The  plaintiff  has  a  clear  right  to  pass  over 
the  defendant's  land  from  a  certain  point  on 
the  road  to  the  north  to  a  place  on  the 
road  to  the  south;  in  other  words,  he  has  a 
right  of  way  between  these  two  points. 
But  it  is  another  thing  to  say  that,  when 
a  man  has  been  accustomed  to  pass  over  a 
certain  pathway,  the  owner  of  the  land 
through  which  the  path  runs  cannot  inter- 
fere at  all  with  the  path  by  turning  it  a 
little  to  the  right  or  a  little  to  the  left  so  as 
to  alter  its  direction  slightly. 

In  an  Knglish  case  on  the  subject,  Staple 
vs.  Hey  don,  6  Modern  Reports,  page  3,  it 
was  resolved  that  "  a  man  cannot  claim  a 
"  right  of  way  over  my  ground  from  one 
"  part  to  another,  but  from  one  part  of  his 
"own  ground  to  another,  he  may  claim  a 
"  right  of  way  over  my  ground." 

In  Rouse  versus  Bardin,  2  Henry  Black- 
stone  355,  Mr.  Justice  Gould  pointed  out 
that,  in  justifying  an  alleged  trespass  in 
exercise  of  a  right  of  way,  it  is  sufficient 
to  state  the  places  from  which  and  to  which 
the  road  leads.  He  says  it  would  be  pro- 
ductive of  infinite  uncertainty  to  require  an 
exact  description  of  the  line  of  the  way;  to 
say  it  went  so  many  yards  to  the  north, 
then  turned  to  the  west,  and  then  to  the 
east.  He  savs  1  have  ahvavs  understood 
that  the  "intermediate  spaces  arc  dis- 
regarded." 

In  James  vs.  J)ods,  2  Crompton  and 
Meeson's  Reports  272,  Lord  Lyndhurst,  in 
discussing  the  right  of  a  person  to  use  roads 
for  the  purpose  of  carrying  away  tithes, 
says  :  "  It  is  not  pretended  that  the  former 
might  not  make  a  slight  deviation." 

In  a  case  like  the  present,  we  think  that 
the  right  is  not  a  right  to  pass  in  a  parti- 
cular indirect  line  over  the  plaintiff's  land, 
going  for  so  many  yards  west  or  so  many 
yards  to  the  east,  or  so  many  yards  to  the 
south  of  a  particular  straight  line.  The 
right  is  simply  to  pass  from  a  point  A  on 
the  north  to  point  B  on  the  south ;  and  if 
the  right  is  established,  the  pathway  between 
these  two  points  must  be  kept  open ;  but 
the  party  desiring  to  exercise  his  right 
cannot  claim  to  pass  in  a  particular  tortuous 
and  indirect  course  between  the  two  points. 

The  present  suit  is  simply  vexatioui;^. 
Wc  can  sec  no  other  reason  why  it  was  ever 
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instituted.  The  appeal  is  of  the  same 
character.  The  MoonsifF's  decision  is  quite 
correct.  The  Judge's  decision  is  also  sub* 
stantially -right,  and  wc  dismiss  the  appeal 
with  costs,  allowing  2  gold  mohurs  as 
pleaders'  fees. 


The  8th  May  1871. 

Present  : 

The  Honble  H.  V.  Bayley  and  G.  C.  Paul, 

Judges. 

Hindoo  Law — Grandson— Maintetxaace. 

Case  No.  2442  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Hubordinaie  Judge  of  the  z^-Fergun- 
nahsy  dated  the  z^rd  August  iSyo,  re- 
versing a  decision  of  the  Moons  iff  oj 
Diamond  Uarboury  dated  the  2gth  De- 
( ember  i86(j. 

Mon  Mohinee  Dossee  (^Plaintiff j,  Appellant, 

versus 

lialuck  Chuuder  Pundit  (Defendant), 
Respondent. 

Baboo  Sham  Lall  Mitter  for  Appelianl. 

Baboo  Rajendro  "Nath  Bose  for 
Respondent. 

Under  the  Hindoo  Law,  a  s^randson  is  not  entitled  to 
maintenance. 

Bayley,  J.  -In  tlii>  case,  plaintiff,  the 
wife  of  a  son  of  the  defendant,  sued  the 
defendant  for  maintenance  of  herself  and 
her  infant  son,  aged  about  3  or  4  years. 

The  first  Court  allowed  the  maintenance. 

The  Lower  Appellate  Court  has  disallow- 
ed it. 

The  facts  found  by  the  Lower  Appellate 
Court  are  that  the  plaintiff,  with  her  son, 
twice  left  her  father-in-law's  house ;  that 
she  sold  her  daughter  in  marriage  to  a  low- 
caste  Brahmin,  and  did  not  return  to  the 
house  of  the  defendant,  her  father-in-law. 

It  has  been  held  bv  a  P'ull  Bench  of  this 
Court*  that  a  father-in-law  is  not  legally 
bound   to  maintain  his   son's   widow.    The 

*  10  VV.  K.,  F.  B.,  p.  Su. 


only  question  that  then  remains  is  \\k 
in  this  case  the  widow's  son,  that  iij 
grandson,  is  entitled  to  maiDtenaDCe. 

A  case  has  been  cited  from  the 
High  Court  Reports,  Volume  11., 
as   in   support  of  this   contention, 
decision   merely    rules  that    '*in  a 
governed  by  the  Marumakkatayam 
Anandravan's  right  to  maintenance  ii 
a  right  to   be   maintained    in  the 
house." 

The  above  law  is  quoted  as  a  Uv 
prevalent   in   Malabar.     Wc  are  sh( 
authority    against    the    view   taken 
Lower  Appellate  Court,  and  we  tlu 
dismiss  this  special  appeal  willf  costs. 

Paul,  J, — I  concur. 


The  yth  May  ^^7I 

Present : 

The  Hoii'blc  H.  V.  Bayley  and  i^ 

Judges. 

Collector's  jurisdiction — Sub-diTisiooall 
-^Section  ao,  Act  VI.  of  i96i. 

Case  No.  1774  of  1S7:. 

Special   Appeal  from   a   dccis/oft 
the   Additional  Judge  of  NftddtA 
the  1 8th  June  iSjo,   reversing  d 
of  the   Moonsiff  of  Santipor*.  di 
;^oth  January  r86q. 

Rakhal  Chunder  Roy  and  others  I'l 

Appellants. 

versus 

Guggun  Chunder  Duit  and  otbd 
( Defendants),  Respondents. 

Bab"o  Bho7vanee  Churn  Duti « 
Appellants. 

Baboos  Kalte  Mohun  Doss  and  Asi 
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QKCoIle<ftor's  jurisdidiion  obtains  where  no  Sub-divU 
pil Oflker exists,  the  terms  of  Se<5lion  ao,  A<51  VI.  of 
|l^  being  inapplicable  where  there  are  no  presiding 
ftn. 

fUy,  y, — Thk  two    grounds   of   spe- 

[appeal  urged  in  this  case  are  firstly,  that 

was  no  jurisdiction  in  the  Collector  to 

original  suit  which  resulted  in  a  de- 

^Wbich  eventually  led  to  the  sale  of  the 

!,  for  possession  of  which  the  present 

brought;  and  secondly^  that  the  right 

plaintiffs  as  co- sharers  has  not  been 

[considered,  as  they  were  not  made  de- 

its  in  the  decree  in  execution  of  which 

mre  was  sold,  and  therefore  they  are 

ind  by  the  sale. 

the/?^/  point,   viz,y   the   question  of 

tion,  we   remark   that  the   Collector 

risdiction  in  the  case,  as  there  was  no 

llvisional  Officer   at   Santipore    at  the 

The  Judge  below  has  found  as  a  fact 

was  no  such  officer,  and  there  is 

shown  to  us  to  contradict  this  on  the 

the  record.    There  can  be  no  doubt 

rer  that,  where  no  Sub-divisional  Officer 

the    Collector's    jurisdiction    ranges 

portion  of  the  district.     The  terms 

m  20,  Act  VI.  of  1862,   that  suits 

be  instituted  in  their  respective  divi- 

ilj,  apply  to  places  where  there  are 

to  preside  over  those  divisions,  and 

apply  to  places  where  there  are  no 

icers.    The  law  does  not  contemplate 

Bibilities.     The     Judge     below     was 

re  right  in  holding  that  the  Collector 

risdiction  under  such   circumstances, 

irwise  it  would  follow  that,   where  a 

Collector  in  charge  of  a  Sub-division 

«,  if  the  Collector  be  not  able   to 

irisdiction,    in   such   a   case  no  suits 

^be  instituted  or  tried. 

the    second    plea,    we    observe    that 
ire  was  sold  in  execution  of  a  decree 
against  the  holder  for  its  own  arrears, 
been  repeatedly  held  that   a   zemin- 
illing  a   tenure    for    its    own   arrears 
is  bound  to  look  only  to  the  tenants 
red  in  his  serishta.    That  the  plaint- 
re  so  registered  is   not  proved  in  this 
tad  therefore  the   objection   taken    is 
')le.    Again,    a    tenure,    irrespective 
question   of   registration,  is  liable  to 
1  for  its  own   arrears,   and  this  is  a 
rhere  arrears  were  due  from  the  tenure 
Both    the  grounds    of    the    appeal, 
re,  fail,  and  this  appeal  must  be  dis- 
with  costs* 

kxv. 


The  9th  May  1871. 

Present  : 

The  Ilon'ble  H.  V.  Bayley  and  (].  C.  Paul, 

Judges. 

Moveable  propertr— Thatch  of  a  house  —  Small 
Cause  Courts— Jurisdiction. 

Case  No,  2302  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Nuddea,  dated 
the  2gth  July  iSyo,  reversing  a  decision 
of  the  Moonsiff  of  Bongong,  dated  the 
2tst  December  i86g. 

Raj  Coomar  Mookerjee  (Plaintiff),  Appellant, 

versus 

Pran  Nath  Mookerjee  (Defendant), 
Respondent. 

Baboo  Mohendro  Loll  Milter  for  Appellant. 
No  one  for  Respondent. 

The  thatch  of  house  is  moveable  property,  and  a  suit 
to  recover  its  price,  if  not  exceeding  Rs.  500,  must  be 
brought  in  a  Small  Cause  Court. 

Pauly  J. — In  this  case  the  Subordinate 
Judge  has,  it  seems  to  us,  rightly  held  that 
the  suit  was  cognizable  by  the  Small  Cause 
Court,  and  he  has,  therefore,  dismissed  the 
plaintiff's  suit  on  the  ground  that  the  Moon- 
siff had  no  jurisdiction. 

The  suit  was  brought  to  recover  the  price 
of  a  thatched  ijmalee  (joint)  house  laid  at 
Rupees  5.  Now,  the  ihatch  of  a  house  is 
moveable  property,  more  especially  when 
such  thatch  as  in  the  present  case  was  se- 
vered from  the  house.  A  suit,  therefore, 
brought  to  recover  the  price  of  such  thatch 
not  exceeding  Rupees  500  must  be  brought 
in  the  Small  Cause  Court.  The  decision  of 
the  Subordinate  Judge  is,  therefore,  quite 
right,  and  this  appeal  must  be  dismissed. 

The  pleader  for  the  appellant,  however, 
informs  us  that  he  originally  brought  his 
suit  in  the  Small  Cause  Court,  but  that  the 
Judge  of  the  Small  Clause  Court  declined 
to  entertain  the  suit  on  the  ground  that  he 
could  not  adjudicate  upon  a  question  of  title 
to  the  land  and  referred  him  to  the  Civil 
Court.  Now,  it  has  been  held  by  the  late 
Chief  Justice  that  matters  incidental  to  the 
determination  of  a  suit  of  this  description, 
although  involving  a  question  of  title  to 
land,  may  be  brought  and  tried  in  the  Small 
Cause  Court  to  enable  it  to  adjudicate  such 
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subject-matters  as  may  be  within  its  juris-  I 
diction.     The  plaintiff  in  the  present  case 
seems  to  be  unfortunate  in  being  thrown  out 
in  both  the  Courts.     It  is  quite  clear  that 
his  suit  was  originally  rightly  brought  in  the 
Small  Cause  Court,  and  we  hope  that,  after 
this  expression  of  our  opinion,  the  Judge  of 
the  Small  Cause  Court  will  put  matters  right 
by  allowing  the  plaintiff  to  bring  a  fresh 
suit  in  his  Court.     In  determining  that  suit, 
the  Small  Cause  Court  Judge  will  be  enti- 
tled to  adjudicate  upon  a  question  of  title 
Incidental  thereto ;  and  as  to  the  question 
whether  limitation  will  bar  such  suit  or  not, 
we  think  that  the  course  which  the  plaintiff 
has  taken  owing  to  the  original  order  of  the 
Small  Cause  Court  Judge  will  probably  give 
him  a  good  and  sufficient  cause  to  claim  ex- 
emption. 


The  9th  May  1 87 1 . 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 

yudges. 

Cause  of  Actioo — Foreigfn  judgments— 
Jurisdiction. 

Case  No.  2344  of  1870, 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Nuddea^  dated 
the  2'jth  July  iSyo^^  affirming  a  decision 
of  the  Subordinate  Judge  of  that  Dis- 
trict, dated  the  20th  December  i86g, 

Sreehuree  Bukshee  and  others  (some  of  the 
Defendants),  Appellants,\ 

*  i^ersus    * 

Gopal  Chunder  Samunt  and  others  (Plaint- 
iffs), Respondents, 

Baboo  Bhoivanee  Churn  Dutt  for 
Appellants. 

Bahoos  Sreenath  Dass  and  Kishen  Succa 
Mookerjee  for  Respondents. 

If  the  cause  of  action  is* the  taking^  of  money,  it 
arises  at  the  place  where  the  money  is  ta]<en. 

The  rule  in  the  case  of  foreig^n  judorments  sought  to 
be  executed  in  our  Courts  is  that  such  judgments  must 
finally  determine  the  points  in  dispute,  and  must  be  ad- 
judications upon  the  actual  merits,  and  that  they  are 
open  to  impeachment  on  the  jrround  of  want  of  jurisdic- 
tion, whether  over  the  cause,  the  subject-matter,  or  the 
parties,  or  that  the  defendants  was  not  summoned,  or 
bad  no  opportunity  of  defence,  or  that  the  judgment 
was  fraudulently  obtained. 


Bayley^  J. — I  am  of  opinion  that  in 
special   appeal  the  judgment  of  the 
Appellate   Court    should    be    reversed 
costs. 

The  grounds  urged  in  special  apped 
two:  firstly,  that  the    French  Court, 
decree  is  sought  to  be  executed  had 
risdiction ;    and    secondly^    that   the 
appellant  had  no  notice  to  appear  and 
the  case. 

Now,  the  question  of  jurisdiction  is 
determined  with  reference  to  the  tci 
Section    5,  Act   V 111.  of    1859.     That 
tion  says :  "  The  Civil  Courts  of  each 
''  shall   receive,  try,  and  determine  all 
"  hereby  declared  to  be  cognizable  by 
*'  Courts,  if  the  cause  of  actioft  shall 
''  arisen,  or  ihe  defendant,  at  the  time 
"  commencement  of  the  suit  shall  di 
^'personally  work  for  gaia*  within 
"mits." 

Now,    the   cause  of  action   in   this 
is  the  taking  of   certain  money  in  a 
tain  place.     The  money  is  admitted  to 
been  taken  at  Calcutta.     The  witnesses 
ed  for  the  plaintiff  contradict  his 
by    stating  that   the    money   was 
Chandernagore ;  and  after  hearing  and 
sidering  the  testimony  of  these  wil 
seems   to   us   quite    unreliable.     Tbo^; 
money  having  admittedly  been  taken  atl 
cuita,  the  cause  of  action  arises  in 
But  further  there  is  actually  no  tnu 
evidence  on  the   record  that  the  defi 
either   dwelt  or  personally  worked  for 
in  Chandernagore  at  the  time   of  the 
tution  of  the   suit.     I  think,  therefore^ 
on  all  these  grounds  the  plaintiffs*  suit 
fail. 

I  would  add  that,  in  the  case  of  a 
eign  judgment  sought  to  be  executi 
our  Courts,  the  rule  as  to  the  ne< 
service  of  notice,  Ac,  upon  ihe 
party  has  been  laid  down  by  Mr. 
Story  on  the  Conflict  of  I^ws.  and 
by  Mr.  William  Macpherson  at  page  tl 
the  last  edition  of  his  Civil  Proce*inre 
almost  the  same  words :  *•  Foreign  ]| 
**  ments  must,  in  order  to  be  received,  * 
"  determine  the  points  in  dispute,  and 
''be  adjudications  upon  the  actual 
**  and  they  are  open  to  be  impeached 
"  ground  that  the  foreign  Court  had  no 
*'  diction,  whether  over  the  cause,  over 
"subject-matter,  or  over  the  parties,  or 
"the  defendant  never  was  summoned  lOj 
"  swer,  or  had  no  opportunity  of  roi 
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^«fefence,  or  that  the  judgment  was  fraud- 
jntly  obtained."     I  do  not  say  that  the 
rment  in  this  case  was  fraudulently  ob- 
because  there  is  no  legal  proof  of 
but  it  is  clear  that  the  parties  were 
subject  to  the  jurisdiction  of  the  Chan-  | 
^ore  Court,  because  the  subject-matter  , 
dt  and  cause*  of  action  really  were  in  ' 
icatta. 

asides  as  to  the  summonses,  there  is  no-  i 
kg  to  show  that  summonses  were  actually  ^ 

on  the  defendants,  or  that  they  had 
ir  opportunity  of  making  their    defence, 
thfnk  that  the  judgments   of  both   the 
irts  are  erroneous  in   law.     The  Subor- 
ite  Judgj  in  the  first  Court  says  that,  be- 
the  question  of  jurisdiction  was   not 
ten  at   the.  Chandernagore   Court,   there- 
he  could  not  entertain  that  objection —  ; 
objection  which,  if  true,  would  go  to  the 
existence  of  the  power  to  try  the  case, 
therefore  ought  to  be  allowed  to  be  rais- 
at  any  time.     The  Judge,  on  appeal,  ap-  , 
to  have  erred  doubly,  first,  because  he 
Its    the    above    reasoning    of    the    first 
irt,  and  secondly,  because  he  says  that  the  I 
inquiry   had   proved   that   the  money  \ 
been   speni  in   joint   kurbar,  business- 
;t!ons,  at  Chandernagore.     Now,   the  ; 
lion  as  to  how  or  where  the  money  was 
has  nothing  whatever  to  do  with   the 
tinatton  of  the  question  of  jurisdiction. 
tay  have  been  spent  at  Chandernagore, 
Ltta^  or  at  any  place  in  the  world.     It 
have  been  spent  in  joint  business  or 
wn    into   the    river.     The   real   question 
is  as  to  where  the  money  was  taken, 
it  is  shown  to  have  been  taken  at  Cal- 


•As  to  the  question  of  service  of  summons, 
are  lold  that  we  should  presume  all  acts 
have   been  rightly  done ;  but  on  the  con- 
,  we  find   positive    evidence    that  they 
not  rightly  done. 

Lastly,  we  are  pressed  to  remand  the  case 
order  that  further  evidence  may  be  taken ; 
in  the  first  place,  we  are  unwilling  to 
md  a  case  of  this  complexion  with  evi- 
:e  so  false  and  tutored ;  and  secondly, 
Luse  every  party  has  a  right  of  asking 
Court  of  Justice  to  fix  the  proper  issues. 
To  stand  by,  allow  a  wrong  issue  to  be  rais- 
\  and  then  to  take  exception  to  that  issue, 
ft  prevalent  practice  which  this  Court  will 
lot  encourage. 


In  this  view,  we  reverse  the  judgments  of 
the  Lower  Courts,  and  dismiss  the  plaintifiE's 
suit  with  costs. 

Pauly  y. — I  am  also  of  opiriion  that  the 
plaintiff's  suit  should  be  dismissed  with 
costs. 


The  9th  May  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and^G.  C. 

Paul,  Judges. 

Hoondees — Custom. 

Case  No.  2554  of  1870. 

Special  Appeal  from  a  decision  passed  by 
Ike  Officiating  Judge  of  Moorshedabady 
dated  the  2jrd  September  tSyo,  affirm- 
ing a  decision  of  the  Subordinate  Judge 
of  thai  District,  dated  the  jist  May 
i8yo. 

Indur  Chunder  Doogur  (one  of  the  Defend- 
ants), Appellant, 

versus 

Luchmee  Bibee  and  another  (Plaintiffs), 

Respondents, 

Baboos  Hem  Chunder  Banerjee  and  Deben- 
der  Chunder  Ghose  for  Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondents. 

PlaintifE  obtained  a  hoondee  frum  defendant  drawn 
upon  his  firm  at  6\  On  a  representation  that  that 
hoondee  was  lost,  defendant  granted  plaintiff  a  second 
hoondee  on  the  same  firm.  When  tnis  duplicate  was 
presented  to  the  firm,  the  orig'inal  had  already  been  ac- 
cepted on  its  presentation  by  defendant  No.  2 ;  and  the 
duplicate  was  declined  in  accordance  with  ttsowo  terms. 
On  due  date  the  original  hoondee  was  paid  by  (he  ac- 
ceptors. Plaintiff  then  sued  either  for  the  non-kccept- 
ance  of  the  duplicate  hoondee  or  to  recover  money  had 
and  received  on  the  ground  that  the  original  consider- 
ation had  failed. 

Held  that  the  non-acceptance  of  the  duplicate 
hoondee  could  not  give  plaintiff  any  cause  of  action,  and 
that  the  consideration  had  not  failed. 

Per  Paul,  J . — That  no  custom  could  override  the 
terms  of  the  contract  asset  forth  in  the  second  hoondee, 
nor  could  such  custom,  being  irrational,  absurd,  and 
contrary  to  equity  and  good  conscience,  be  sustained  in 
a  Court  of  justice. 

Paul,  J. — In  this  case,  the  facts  are 
very  few  and  very  simple.  It  appears  that 
the  plaintiff,  on  the  6th  day  of  the  dark 
side  of  the  moon  in  Jyst  1926  Sumbut, 
obtained  a  hoondee  for  Rupees  1,000  from 
the  defendant's  firm  at  Baloochur  drawn 
upon  his  firm  at  Calcutta. 

The  plaintiff  alleged  that  that  hoondee 
was  lost,  and  on  representation  of  that  fact 
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to  the  defendant  he  granted  plaintiff  a  second 
hoondee  drawn  by  his  said  firm  ^t  Baloo- 
chur  upon  his  said  firm  at  Calcutta ;  and  in 
the  body  of  this  duplicate  it  was  stated  that, 
if  the  original  be  found  accepted,  the  dupli- 
cate shall  become  null  and  void.  It  ap- 
pears on  the  evidence  that,  when  the  dupli- 
cate hoondee  was  presented  to  the  defend- 
ant's firm  at  Calcutta,  the  original  had 
already  been  accepted,  and  the  result  was 
that  the  Calcutta  firm  declined  to  accept 
the  duplicate,  statmg  at  the  top  of  it  that 
they  had  already  accepted  the  original 
hoondee  presented  by  one  Huranund  Roy 
Doulut  Ram,  the  defendant  No.  2  in  the 
case.  In  doing  this,  they  allege  that  they 
followed  the  terms  of  the  duplicate  hoon- 
dee. Thus,  the  plaintiff  brings  this  action 
in  one  of  two  ways  either  for  the  non- 
acceptance  of  the  duplicate  hoondee,  or  to 
recover  money  had  and  received  on  the 
ground  that  the  original  consideration 
failed. 

It  is  quite  clear  liiat  the  non-acceptsince 
of  the  second  hoondee  was  in  accordance 
with  the  strict  terms  of  that  hoondee,  and 
the  circumstance  of  refusal  cannot  give  the 
plaintiff  any  cause  of  action. 

As  to  the  plaintiff  seeking  to  recover  the 
amount  of  the  original  hoondee  on  the  ground 
that  the  consideration  failed,  it  appears  to 
me  that  the  plaintiff  must  lose  her  suit  also. 
I  think  the  consideration  had  not  failed,  for 
it  is  admitted  by  the  filaintiff  herself  that 
the  original  hoondee  had  been  accepted  by 
the  defendant's  firm  at  Calcutta  before  the 
duplicate  was  presented,  and  that,  on  due 
date  of  the  original  hoondee,  the  amount 
thereof  was  paid  by  the  acceptors.  Under 
these  circumstances,  it  cannot  be  said  that 
the  consideration  failed. 

But  an  element  of  confusion  has  been  im- 
ported into  the  case  by  the  evidence  of  some 
witnesses  as  to  custom.  That  alleged  cus- 
tom cannot  possibly  override  the  plain  terms 
of  the  contract,  as  is  evident  from  the  clear 
language  of  the  second  hoondee ;  but  besides 
that,  the  evidence  in  this  case  seems  only  to 
go  to  the  extent  of  showing  that,  in  the  event 
of  both  the  original  and  the  duplicate  being 
presented  for  payment  by  persons  of  equal  re- 
spectability, some  further  proceedings  should 
be  taken  by  the  production  of  a  triplicate, 
and  the  payment  slopped  until  the  dispute 
is  settled.  That  custom,  therefore,  does  not 
affect  the  present  case  before  us.  If  the 
custom,  however,  does  not  amount  to  that, 


but  amounts  to  what  the  plaintiff 
for,  77S.,   that  notwithstanding  the  ])a)i 
of  the  original  hoondee  the  duplicate 
also  be  paid  for  on  presentation,  all 
can   say   is  that  such   custom  is  irrat 
absurd,   and   contrary  to  the  principles 
equity  and  good  sense,  and  cannot  be 
tained   as  a  custoni  in  a  ^  Court  of  \\ 
If  the   plaintiff  had   only  been  guideii 
the  ordinary  principles  of  honesty  and 
tice,  she  would  have  refrained  from 
ing  the  suit  in  this  case.     The  suit,  in 
seems  to  be  a  sort  of  oppression  aitei 
to  be  committed  on  the  defendant,  for  o( 
but  a  pure  act  of  grace  and  courtesjr 
have  rendered  it  obligatory  on  the  def< 
to  grant  the  duplicate  hoondee  to  the 
iff  on  the  bare  allegation  of  th^  loss 
original.     The  defendant  was  not  bonnd 
grant    her    the    duplicate    until   she 
guaranteed  him  against  any  future  dei 
The  result  is  that  the  honest}'  of  the 
by  which  the  defendant  was  actuated 
been  very  ill -recompensed  by  the  proc< 
which   the   plaintiff  has   taken  against 
in  the  present  suit.     1  think  that  the 
against  defendant  No.   1   must  fail  for 
these  reasons,  and  that  the  suit  against 
fendant  No.  2  must  equally  fail,  fortiMfe^ 
no  evidence  that  the  original  hoondee 
really  lost,  and  had  not  passed  into  the! 
of   this   defendant    bomt  fide  by  saic 
purchase. 

The  result  is  that  this  appeal  must 
allowed,  and  the  plaintiff's  suit  dismi 
with  all  costs. 

Bayley.  J, — I  think   it  is  not  n( 
in  this  case  to  go  into  the  question  of  ci 
for  the  duplicate  hoondee  and  the  cade 
ment  upon  it  show,  the  one  a  distinct 
tion   that  no    acceptance  of  the  duf 
should  be  made  if  the  original  were  < 
accepted,   and   the  other  that  the 
hoondee  had  been  accepted.    The  paj 
of   the    duplicate,    therefore,    by  ibe 
terms  of  that  document,  is  not  dae  (» 
duplicate.     The  first  hoondee  once  acc( 
was   an   acceptance   of  all  liability  to 
total  amount  of  the  bill,  W2.,  Rupees  1/ 
and  this  suit  by  the  plaintiff  is  only  an 
tempt  to  make  the  defendant  twice  I* 
for  one  and  the  same  amount.    The  dnj 
caie  was  given  by  the  defendant  on  tbc  JW 
representation  of  the  loss  of  the  origin** 
an  act  of  grace. 

I  agree  in  reversmg  the  judgnicnuot 
Lower  Courts  with  costs. 
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The  loth  May  1871. 
Present : 

HoD'ble  H.  V.  Bayley  and  G.  C.  Paul, 
yudges, 

E*parte  decision— Prima-facie  case- 
Procedure. 


Case  No.  14  of  1871. 

%lar  Appeal  from  a   decision  passed  by 
Subordinate  Judge  of  Purneah,   dat- 
Ihe  21  si  September  i8yo, 

irit  Nath  Jha  (Defendant),  Appellant, 

versus 

Dhunput  Singh  (Plaintiff),  Respondent. 

\B^hoos  Unnoda  Pershad  Banerjee  and 
Taruck  Nath  Sein  for  Appellant. 

\Bobm  Sreenath  Doss  and  Bhugobutiy 
Churn  Ghose  for  Respondent. 

I  dealing  with  a  suit  ex  parte,  a  Court  is  bound  to 
ibtlhc  plaintiff's  case  is  at  leistprimd  facie  prov- 
;  tiie  mere  absence  of  the  defendant  does  not  of 
Ijostify  the  presumption  that  the  plaintiff's  case  is 

* 

J  a  case  was  decided  ex  parte,  notwithstanding 
r^~U  applications  of  the  defendant's  pleader  for  fur- 
!aud  reasonable  time  to  produce  witnesses  who,  on 
of  their  place  of  abode  being  in  distant  and 
J  districts,  cQiild  not  be  produced   within   the 
i  time  allowed,  the  High  Court  remanded  the  case 
atrial. 

r-Z/O'j  7— On  this  appeal  coming  on 
[bearing,  Baboo  Sreenath  Doss  for  the 
Rodent  took  a  preliminary  objection  that 
•appeal  lies  against  the  decision  of  the 
Court,  as  it  was  an  ex-parte  decision 
the  provisions  of  Section  119,  Act 
of  1859.  Baboo  Sreenath  Doss  quotes 
Je  from  page  306  of  the  Bombay 
Court  Reports,  Appellate  Civil  Juris- 
)n,  in  support  of  his  contention. 

lake  up  the  preliminary  objection   first 

^  stands.    The  -Bombay  case   is   not  at 

ai  case  similar  to  the  one  before  us.     It 

there  ruled  that  "  the  hearing  of  a  suit 

which  a  pleader  was  duly  appointed  on 

'half  of  the  defendant,  but  not  instructed 

answer,  or  instructed  not  to  answer  at 

was  an  'ex- parte  hearing,'  and  that  no 

peal  lav  Irom  u  judgment  passed  in  such 

'mit."     ' 


No  other  authority  has  been  advanced. 
Now,  we  would  have  paid  the  highest  respect 
to  the  authority  cited  were  it  at  all  in  point ; 
but  as  it  stands,  it  is  entirely  different  from 
the  case  now  before  us. 

The  facts  of  this  case  appear  to  be 
these  : — 

There  was  a  petition  given  by  Mr,  DeSouza, 
the  pleader  for  the  defendant,  on  the  9th 
September  1870.  The  order  on  the  petition 
was :  "  Let  the  defendant's  pleader  take  no- 
tice that,  if  he  intends  to  have  any  witnesses 
called  up,  he  must  pray  for  the  same  by 
filing  a  petition  in  Court  to-day;  otherwise 
he  must  appear  on  the  date  fixed,  along  with 
his  witnesses.' 


It 


On  the  13th  September,  Mr.  DeSouza  put 
in  an  issumnuvisee  of  witnesses  on  behalf  of 
the  defendant.  The  Lower  Court  held  that, 
as  the  order  of  the  9th  September  was  that 
the  defendant  should  file  his  issumnuvisee, 
names  of  witnesses,  on  that  very  day,  he 
should  have  done  so ;  but  that,  as  then  there 
was  no  time  to  serve  the  summonses,  the 
defendant  should  himself  try  to  bring  the 
witnesses  in  Court  on  the  day  fixed  for  the 
hearing  of  the  case,  viz,,  the  21st. 

On  the  2ist  September,  Mr.  DeSouza 
again  presented  a  petition  to  the  effect  that,  as 
the  witnesses  from  the  other  district  (Di- 
nagepore)  whom  the  defendant  was  directed 
to  produce  in  Court  on  that  day  had  not  yet 
appeared,  summonses  might  be  issued  in  their 
names,  and  that,  as  tne  witnesses  in  Purneah 
had  also  failed  to  appear  although  summons- 
es had  been  issued  in  their  names,  a  dustuk 
might  issue  against  them. 

Upon  this  petition  the  Court  says  that  it 
was  clear  that*  the  defendant's  intention 
was  to  gain  time ;  and  as  the  Court  could  not 
postpone  the  case  again,  having  once  before 
granted  a  postponement  without  reason,  the 
petition  must  be  rejected.  The  petition  was 
accordingly  rejc-*ed,  and  the  case  was  heard 
and  disposed  of  on  that  very  day,  viz.,  the  2 1st 
September.  So  that  it  is  clear  that  this  suit 
involving  a  claim  of  no  less  than  Ru- 
prees  1,08,445  was  instituted  on  the  9th 
August,  and  disposed  of  on  the  aist  Septem- 
ber, notwithstanding  all  those  petitions  on 
the  part  of  the  pleader  of  defendant  to  al- 
low him  a  further  and  reasonable  period  to 
produce  his  witnesses.  This  fact  in  itself 
indicates  an  improper  haste  with  which  the 
case  has  been  disposed  of,  \n  ithout  a  due  re- 
gard to  the  interests  of  justice.  "    ^ 
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Reverting  to  the  preliminary  objection 
raised  by  the  pleader  for  the  respondent,  I 
have  to  remark  that  this  case  is  altogether 
different  from  the  Bombay  case  cited.  Here 
the  pleader  was  not  one  who  was  *'  not  in- 
structed to  answer,  or  was  instructed  not  to 
answer,"  or  who  stood  by  and  let  the  judg- 
ment go  against  him,  but  who,  according  to 
the  Subordinate  Judge  himself  and  to  re- 
cord, was  present  in  Court,  and  from  time  to 
time  trying  by  reasonable  requests,  and  un- 
der the  above  circumstances  without  any 
injury  to  justice  to  the  parties,  to  obtain 
farther  time  for  his  client  in  order  to  pro- 
duce witnesses  who,  on  account  of  the  dis- 
tance of  their  place  of  abode  in  different 
districts,  Purneah  and  Dinagepore,  and  the 
difficulty  of  enforcing  their  attendance  in 
Court,  could  not  be  produced  within  the  very 
limited  time  given.  Irrespective,  however,  of 
this  consideration,  every  Juds^e,  in  dealing 
with  an  ex-parte  case,  should  take  good  care 
to  see  that  the  plaintiff's  case  is  at  least 
primd  facie  proved.  Now,  what  have  we  in 
this  case  before  us  t  The  allegation  of  the 
plaintiff  in  the  plaint  was  that,  under  the 
conditions  of  the  bond,  if  the  mortgaged  pro- 
perty were  likely  to  be  sold,  or  if  four  suc- 
cessive instalments  remained  unpaid,  the 
plaintiff  would  be  entitled  to  sue  without 
waiting  for  the  expiration  of  the  remaining 
dates  fixed  for  the  instalments,  and  that, 
accordingly^  as  there  had  been  default  in 
the  payment  of  four  successive  instalments, 
the  property  was  likely  to  be  brought  to 
sale,  the  defendant  having  allowed  the  rent 
for  two  years  to  remain  unpaid.  Besides 
that  there  was  a  stipulation  for  the  payment 
of  interest  on  certain  dates  specified  in  the 
schedule  which  had  not  been  paid. 

Instead,  however,  of  inquiring  into  any 
of  the  above  points,  the  whole  judgment  of 
the  Lower  Court  seems  to  be  directed  to  the 
determination  of  one  point  only,  viz.,  the 
factum  of  the  execution  of  the  bond.  No 
determination  as  to  the  non-payment  of  the 
putnee  rents  or  to  the  breach  in  the  payment 
of  instalments  has  been  come  to  or  attempt- 
ed. Indeed,  the  whole  judgment  on  the 
merits  of  the  case  is  contained  in  these  few 
words :  "  The  genuineness  of  the  bond  im- 
"  pleaded  is  proved  by  the  evidence  on  the 
"  record,  the  conclusion  drawn  from  which 
"of  the  justness  of  the  demand  is  further 
"justified  by  the  presumption  arising 
''  from  the  default  of  tlie  defendant  (though 
"present  by  pleader)  to  enter  a  defence." 
So  that,   out   of   the   very   judgment   from 


which  Baboo  Sreenath  Doss  takes 
liminary  objection  owing  to  the  case 
decided  ex  parie,  that  is,  in  the  defend 
absence,  we  find  that  the  defendant  wai 
sent  and  through  his  pleader,  who  askc4l 
postponement  oftentimes  by  petitions. 

It  is  needless  to  observe  that  the  facts! 
by  the  Lower  Court  in  the  passage 
are  quite  insufficient  to  justify  a  deMJ 
the  plaintiff's  favor.  It  might  well  be| 
the  bond  had  been  really  executed, 
the  putnee  rent  or  the  several  m 
might  not  have  remained  unpaid  so 
give  the  plaintiff  a  cause  of  action, 
sides,  the  presumption  drawn  by  the 
dinate  Judge  as  to  the  justness  of  die 
iff's  claim  from  the  default  of  t^e  def« 
in  entering  a  defence  is  as  illogical  u 
wrong  in  law.  Some  illness,  accident, 
of  a  friend  to  look  into  his  affairs, 
variety  of  other  circumstances  might 
combined  to  prevent  the  defendant  from 
ing  present  in  Court,  so  that  it  cannot 
laid  down  as  a  safe  or  a  sound  rule  that  < 
mere  absence  of  the  defendant  of  itself 
tifies  the  presumption  that  the  plaint 
case  is  true.  The  real  fact  in  the 
seems  to  be  that,  simply  with  a  view  10 
the  case  disposed  of  before  the  holidays,  ij 
September  being  the  last  day  before 
vacation,  this  unseemly  haste  has  been" 
in  the  decision  of  the  case,  and  the  unai 
able  result  has  been  a  total  denial  of  ji 

Under  all  the  above  circumstances, 
think  that  the  case   must  •go  back  to 
Lower  Court  to  be  re-tried  with  refer 
the  above  remarks,  each  party  ^^'°5_j. 
that  it  should  be  taken  up  and  dispose*^ 
out  of  its  turn. 

The  Deputy  Registrar  will  certify  fc 
Friday  evening  that  the  records  of  diit 
have  been  despatched  to  the  Post  Office, 
the  I  St  July  next  is  hereby  fixed  as  the 
for  the  decision  of  this  case  by  the 
Court,  after  which  period  no  further 
should  be  allowed  to  either  party. 

Paul,  7.— I  am  entirely  of  the  same 
nion.  I  consider  the  request  ^^^rj^ 
defendant  for  a  postponement  oi  ^^^ 
of  the  case  was  perfectly  reasonable 
well-grounded,  and  the  SubordinatcJ 
has  acted  most  indiscreetly  and  on  ' 
in  refusing  it. 

I  quite  concur   with  Mr.  J^^'^) 
in   thinking  that   the  whole  procww] 
this  case  is  marked  by  a  degree  01  P^^ 
tation  which  the  circumstances  hardly  J 
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^•at  all  render  necessary,  and  that,  there- 
on that  ground,  the  case  must  be  sent 
for  re-trial. 

I  were  to  yield  to  the  objection  taken 

>oo  Sreenath  Doss  that  this  is  an  ex- 

proceeding,  and  no  appeal  lies,  then  I 

say  that,  inasmuch  as  this  decision  of 

Subordinate  Judge  has  been  some  way 

ler  brought  to  our  notice,  and  we  have 

It,  and  we  think  that  it  is  a  most  hasty, 

tplete,   and    erroneous    jtidgment,    we 

It,  by  virtue  of  the  lari^e  powers  which 

have,  to  interfere  for  the  ends  of  justice. 

fact,  when  a  challenge  was  thrown  out 

ihe  Court  to  Baboo   Sreenath   Doss   if 

mid  maintain  the  judgment  of  the  Lower 

apon^he   facts  found,   he  most  can- 

and  honorably  admitted  that  he  could 

Such  being  the  case,  I  think  that  the 

must  be  sent  back  for  a  fresh  trial. 

ke  costs  will  follow  the  result. 


The  loth  May  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C. 
Paul,  Judges. 

« 

Tadt  consent—User— Ris^hts  of  public. 
Case  No.  2527  of  1870. 

xal   Appeal  from  a   decision  passed   by 

^e    AddUional  Judge  of  Nuddea,    dated 

30th    August   i8yo,   reversing  a   deci- 

ion   of  the    Judder  Moomiff  of  that  Dis- 

^picty  dated  the  jist  March  i8yo, 

« 

Safroo  Shaikh  Durjee  and  another 
(Plaintiffs),  Appellants, 

versus 

Futteh  Shaikh  Durjee  and  others 
(Defendants),  Respondents. 

Bahoci  Khetter  Mohufi  Mookerjee  for  . 
Appellants. 

Baboo  Grish  Chunder  Mookerjee  for 
Respondents. 

fA -thatched  house,  which  had  been  used  by  the  pro- 
pitfeor  of  the  land  whereon  it  stood,  as  a  house  of 
Wfgex  for  himself,  family,  neighbours,  and  the  public, 
■RD^  been  blown  down,  a  brick-built  one  was  erected 
lib  stead  by  public  subscription,  and  maintained  for 


the  same  purpose.    After  the  proprietor's  demise,  his 
heirs  claimed  the  right  and  title  to  the  house. 

Held  that  the  consent  of  the  proprietor,  added  to 
the  long  use  of  the  house  by  the  public,  entitled  the 
public,  by  way  of  implied  grant,  to  the  occupation  of  the 
same  as  a  house  for  prayer,  and  the  plaintiffs  could  not 
succeed. 

Bayley,  J. — In  this  case,  it  is  quite  clear 
that  the  special  appeal  is  entirely  groundless. 
A  special  appellant  should  look  to  the  facts 
found  by  the  Lower  Appellate  Court,  and  then, 
if  the  facts  found  justify  an  appeal  on  ac- 
count of  any  error  in  law  or  defect  in  the 
investigation  affecting  the  decision  on  the 
merits,  in  that  case,  and  to  that  extent  only, 
can  a  special  appeal  be  properly  preferred. 
And  I  think  the  facts  found  in  this  case 
by  the  Lower  Appellate  Court  do  not  at 
all  justify  the  grounds  taken  in  appeal. 

The  Judge  has  found  that  the  house  in 
dispute  was  erected  by,  and  stood  on  the 
land  of,  one  Kadir,  who  used  it  as  a  house 
of  prayer  for  himself,  family,  and .  neigh- 
bours, and  those  who  liked  to  resort  to  it; 
that  no  objection  whatever  was  ever  taken 
to  such  use  of  the  house ;  that  the  house 
had  been  blown  down ;  and  that,  Kadir  hav- 
ing no  means  to  rebuild  and  restore  the 
house,  the  parties,  by  a  public  subscription, 
did  then  build  tk  e  house,  and  maintained  it 
for  the  purpose  for  which  it  was  .originally 
used. 

The  present  suit  is  brought  by  plaintiff  to 
establish  a  title  to  and  to  recover  posses- 
sion, and  to  eject  the  defendants  from  the 
new  puckha  house  bjiilt. 

The  Judge  below  is  of  opinion  that  the 
original  proprietor,  by  his  tacit  consent  to 
the  resort  of  the  public  to  the  house  and 
to  the  land  on  which  it  stood  for  the  pur- 
pose of  prayer,  has  resigned  to  them  any 
right  or  title  that  he  himself  may  have 
had  in  the  land  and  in  the  house.  I  may 
observe  that  both  the  parties  in  this  suit 
derive  their  title  from  Kadir  as  the  original 
holder.  The  Judge  says  that  Kadir,  **from 
**  the  time  he  allowed  the  public  to  build 
"  and  to  repair  and  maintain  the  edifice,  and 
*'  use  it  for  a  public  purpose,  without  re- 
''  quiring  them  to  pay  any  rent  or  without 
**  raising  any  objection,  resigned  to  the 
*•  public  any  right  or.  title  that  he  himself 
**  had  in  the  land  and  house."  The  Judge 
then  finds  that  this  right  and  title  to  the 
house  is  disputed  by  Kadir's  heirs,  but  that 
they  have  failed  to  prove  any  title.  The 
Judge,  therefore,  thinks  that  the  con- 
sent of  the  proprietor  added  to  the  long 
use    of    the   house  by  the  public  entitles 
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them,  by  way  of  an  implied  grant,  lo  the 
occupation  of  the  same  as  a  house  for 
prayer. 

I  think  that  there  are  grounds  to  jus- 
tify this  finding.  But  lo  grounds  of  spe- 
cial appeal  have  been  taken  to  this  judg- 
ment of  the  Lower  Appellate  Court ;  and  yet 
the  point  that  has  been  argued  before  us 
is  not  involved  in  any  of  those  lo  grounds. 
We  are  told  that  the  point  argued  is  in  the 
8th  ground  of  appeal,  and  that  ground  is 
in  the  following  words  :  *'  That  simply 
"because  Kadir  did  not  demand  any  rent 
*'  from  his  neighbours  for  the  religious  obser- 
"  vances  they  performed  in  his  khouka,  and 
"that  admittedly  with  his  permission,  and 
"  did  not  object  to  it,  and  therefore  he  has 
"lost  all  claim  and  right  to  the  building, 
"is  a  conclusion  which  is  opposed  to  all 
"law  and  equity;"  but  the  real  objection 
pressed  upon  us  here  now  is  that,  because  a 
brick-building  was  substituted  in  lieu  of 
the  thatched  house  that  previously  existed, 
the  original  title  by  permission  no  longer 
remained,  and  it  is  also  urged  that  private 
rights  of  occupation  co-exist  with  the  use 
of  the  house  as  a  house  of  prayer.  This  is 
the  only  argument  now  pressed  upon  us,  but 
we  see  no  force  in  it.  The  mere  substitu- 
tion of  some  bricks  for  thatch  makes  no 
difference  in  fact.  The  new  building  is 
simply  a  substitute  for  the  house  which  has 
been  found  by  the  Court  below  to  have 
vested  in  the  public,  by  implied  grant,  tacit 
consent  and  user,  for  tlfe  purposes  of  resort 
for  public  prayer,  and  to  have  been  blown 
down.  I  think  that,  under  the  facts  found 
in  this  case,  equity  and  good  conscience  do 
not  justify  our  interference  in  special  ap- 
peal;  and  1  would,  therefore,  dismiss  this 
appeal  with  costs.  * 

Paul,  y, — The  contention  of  the  special 
appellant  in  this  case  can  only  succeed  if  we 
are  to  divest  our  mind  of  all  rules  and  prin- 
ciples of  equity  and  good  conscience,  which 
under  the  law  we  are  bound  to  administer. 
The  grounds  of  special  appeal  seem  to  have 
been  filed  without  any  proper  attention  to 
the  decision  of  the  Court  below  or  to  the 
facts  found  therein  and  the  reasonable  in- 
ferences drawn  therefrom.  The  grounds 
of  special  appeal,  moreover,  on   their  very. 

face,  are  many  of  them  irrational. 

»  *         #         *         * 


* 


* 


I   agree    in    dismissing   this   appeal   with 
costs. 


The  nth  May  1871. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Ojgiciaiing 
Justice,  and  the  Hon*ble  G.  Ix>cb,  y\ 

Mistake  by  Judicial  Officer— Section  270^ 
nml  Procedure  Co4e. 

Reference  to  the  High  Court  by  the  Jx 
of   the   Entail    Cause    Court    at 
dated  the  22nd  February  i8yi, 

(Anonymoiis.) 

Where  a  Jiuiicial  Officer,  from  over-anxiety  IdtI 
administration  of  justice  in  his  Court,  makes  a 
in  takingr  steps  against  parties,  whose  ^podnct 
to  obstruct  the  course  oC  justice,  som«wliat  too 
and  without  due  circums^ction,  it  is  not  to  be  | 
that  he  has  acted  vexatiously  in  the  sense 
270  of  the  Criminal  Procedure  Code,  or  othc 
in  perfect  good  faith. 

Case. — One   Rajoo  Shikdar  qf   A 
village  very  close  to  Dacca,  was  ctted  ottl 
half  of  plaintiff  in  case  No.  1271  of  18 
the  Dacca  Small  Cause  Court  file,  to 
before  pie  as  a  witness  on  22  nd  N 
1870,  the  day  fixed  for  hearing.    Ob 
Nazir's  report  that  the  witness 
out  of  the  way  ''  for  the  purpose  ol 
ing  the  service  of  the  summons/'  a 
mation  under  Section  1 59  of  the  Chril 
cedure  Code  was  affixed  in  a  coi 
place  of  his  house  on  the  27th 
1870.     But  when  the  case  came  od  for 
ing  on  the  29th  of  that  month,  I  found 
the  witness  was  not  present  in  Cooitt 
was  any  petition  filed  on  his  behalf  10 
cause  why  he  qould  not  come.     As 
things    do    very   frequently    occur 
handed   him  over  to  the   Magistrate 
charge  of  disobedience  of  summons. 
the   then  Joint   Magistrate  of  Dacca, 
tried  the  case,  and  copies  of  whose 
and  vernacular  proceeding  I  take  the 
of  enclosing  for  the  Honorable  Court  I 
spection,  considered  the  witness  not 
and  awarded  in  his  favor  a  compensati<A 
Rupees  3-8  annas,  which  he  desires 
his   roobakary  of  the    14th   ultimo  to 
to  him  for  payment  to  the  aforesaid 
Shikdar. 

May  I  now  be  permitted  to  ask  the  H( 
able  Court's  instructions  as  to  the  fund 
which   the   demand   should  be  met? 
commitment,  I  beg  leave  to  say,  was  a 
fide  one,  and  cquld  not,  from  the  very 
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things,  be  one  of  a  frivolous  kind.    The 

fislrate,  in  ordering  a  compensation,  has 
oat  a  premium  tn  such  cases  of  dis- 
idience,  and  this,  I  fear,  may  go  a  great  way 
jkrds  lowering  the  status  of  the  Civil 
jpts  in  the  estimation  of  the  public 
ft. 

\The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

\(srman^  C.  J. — Baboo  Russick  Lall  Bose, 
il  Cause  Court  Judge  of  Dacca,  finding 
a  witness,  who  had  been  summoned  to 
in  a  case  before  him,  notwithstanding 
summons  and  a  subsequent  proclama- 
which  had  been  issued  under  Section 
,of  the  Code  of.  Civil   Procedure,   was 
It  on  tffe  day  of  hearing,  directed  that 
tplaint  should  be  preferred  before  the 
Magistrate  by   a  peada  of  his  Court 
the  witness  had  absconded  in  order  to 
being  served  with  a  summons,  and  had 
7  committed    an   offence   punishable 
Secibn  172  of  the  Penal  Code. 

le  peada  in  his  information,  after  stating 
he  had  endeavoured  to  serve  the  sum- 
on  the  witness  but  could  not  find  him, 
||f  **No  doubt,  he  kept  out  of  the  way." 

summons  having  been  issued  by  the 
ite,  the  accused  showed  clearly  that 
been  absent  at  the  house  of  an  uncle 
[jmensingh,  and  remained  there  till  after 
:lamation.     The  Joint  Magistrate  dis- 
sd  the  case.     He  says :  **  The  charge 
brought  without  any  grounds  for  be- 
ring  that  the  defendant  had  intention- 
absconded,  and,  considering  it  to  be 
>loas,  I  award  the  defendant  Rupees  3-8 
compensation." 

le  Joint  Magistrate  does  not  say  who  is 
ly  the  compensation,  but  sent  a  rooba- 
to  the  Small  Cause  Court  Judge,  re- 
ting  that  the  amount  might  be  paid. 

m  the  report  of  the  Small  Cause  Court 
^e,  we  have  sent  for  the  papers. 

^e  think  that  there  is  no  evidence  in  the 

^  :cedings  to  warrant  the  Joint  Magistrate 

[finding  that  the  complaint  of  the  Subor- 

te  Judge  was  frivolous  and   vexatious, 

^s  to  justify  him  in  making  an  order 

ir  Section  2  70  of  the  Code  of  Criminal  Proce- 

te,  awarding  the  payment  of  compensation 

iftc  Small  Cause  Court  Judge  to  the  wit- 

*^e  quash  the  Joint   Magistrate's   order 
IHegal,  and  at  the  same  time  we  desire  to 
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express  our  strong  disapprobation  of  the 
conduct  of  the  Joint  Magistrate  in  causeless- 
ly making  such  an  imputation  on  a  Judicial 
Officer  acting  in  the  execution  of  his  duty. 

The  Small  Cause  Court  Judge  would 
have  done  well  to  have  observed  the  direc- 
tions of  Section  159  of  the  Code  of  Civil 
Procedure,  and  to  have  required  some  proof, 
which  the  Nazir's  report  was  not,  that  the 
witness  was  absconding  to  avoid  service  of 
process,  before  issuing  the  proclamation,  and 
again  to  have  satisfied  himself  by  some  in- 
quiry whether  the  witness  was  absconding, 
before  making  a  charge  against  him  under 
Section  172  of  the  Penal  Code.  But  it  is 
not  because  a  Judicial  Officer,  from  over- 
anxiety  for  the  due  adraiiiistration  of  justice 
in  his  Court,  makes  a  mistake  in  taking  steps 
against  parties  whose  conduct  appears  to  ob- 
struct the  course  of  justice,  somewhat  loo 
hastily  and  without  due  circumspection, 
that  it  is  to  be  presumed  that  he  has  acted 
vexatiously  or  otherwise  than  in  perfect 
good  faith. 


The  nth  May  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 

Judges,  . 

Fraud— Prima-facie  case— Onus  probandi— 
Section  355,  Act  VIII.  of  1859. 

Case  No.  241  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
tiie  Subordinate  Judge  of  Bhaugulpore, 
dated  the  20th  August  i8jo, 

Gowhur  Ali  Khan  (Plaintiff),  Appellant, 

versus 

Mussamut  Sakheena  Khanum  and  others 
(Defendants),  Respondents, 

Mr,  C,  Gregory  and  Baboo  Debender  Na- 
rain  Bose  for  Appellant. 

Messrs,  R,  T,  Allan  and  R,  E,  Twidale 
and  Moonshee  Mahoined  Yusuf  iot  Re- 
^spondents. 

In  a  suit  by  a  judgment-creditor  to  recover  the 
amount  of  certain  decrees  by  atts.chment  and  sale,  aiid 
to  have  a  certain  deed  of  bye-mokasa,  which  was  set 
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up  by  the  judgement-debtor's  wife,  set  aside  as  executed 
in  fraud  of  creditors ;  where  plaintiff  showed  the  exist- 
ence in  the  mind  of  the  judgment-debtor  of  a  sufficient 
motive  for  the  fraud,  and  also  that  the  said  debtor  was 
in  the  management  of  the  estate  claimed  and  in  the 
receipt  of  its  rents,  it  was  held  that  plaintiff  had  started 
a  primd'facie  case  which  shifted  the  onus  on  the  defend- 
ant to  prove  the  bona  fides  of  the  deed. 

The  true  interpretation  of  Section  355,  Act  VIII.  of 
1859,  is  that,  when  a  Court  sees  that  by  some  inadvert- 
ence or  mistake  a  party  has  not  produced  some  evidence 
which  he  was  capable  of  adducinjf,  and  that  he  is  likely 
to  be  prejudiced  by  that  omission  or  mistake,  whicn 
was  simply  unintentional,undesi^ned,and  accidental,  the 
Court  will  allow  such  further  evidence  to  be  taken. 

BayleVt  7- — ^  am  of  opinion  that  the 
judgment  of  the  Lower  Court  in  this  case 
must  be  reversed  with  costs. 

The  plaintiff,  Gowhur  AH  Khan,  sued  to 
recover  the  principal  and  interest  of  certain 
decrees  for  costs  by  the  attachment  and  sale 
of  certain  landed  property,  m.,  mouzah 
Rowee,  mouzah  Jalsookh  Deeh,  and  mouzah 
Jeen  Deeh,  and  to  have  a  certain  deed  of 
bye-mokasa  dated  the  19th  May  1864,  and  a 
deed  of  sale  dated  the  9th  November  1868, 
and  certain  proceedings  of  the  Judge  dated 
the  3rd  May  1869,  allowing  the  claim  of  the 
defendant  Sakheena  Begum  under  Section 
246,  Act  Vlll.  of  1859,  set  aside. 

The  parties  sued  are  Sakheena  Begum, 
the  wife  of  HubeebooUah  Khan,  the  judg- 
ment-debtor, Sheo  Pershad  Singh,  the  pur- 
chaser of  Jalsookh  Deeh,  Nujeeb  Khan,  the 
purchaser  of  Jeen  Deeh,  and  Wajed  Hossein 
and  Wahid  Hossein. 

I  may  here  state  that,  in  regard  to  the 
defendant  Sheo  Pershad  Singh,  it  is  admitted 
that  the  deed  of  sale  to  him  was  signed  by 
HubeebooUah  Khan,  the  vendor's  husband 
himself,  as  a  witness  thereto,  and  therefore 
this  purchaser  cannot  be  said  to  have  pur- 
cl)ased  the  property  without  due  precaution, 
and  in  such  fraudulent  manner  as  would  give 
the  plaintiff  any  cause  of  action  against 
him.  This  is  now  admitted  before  us  by 
plaintiff,  and  Sheo  Pershad  is  discharged 
from  all  liability. 

The  plaintiff's  case  shortly  is  that  the 
deed  of  mokasa  and  the  subsequent  deeds  of 
sale  under  it  were  all  fraudulent  apd  collu- 
sive transactions  got  up  in  fraud  of  credi- 
tors. 

The  defendant  Sakheena  Begum's  case 
was  that  the  deed  of  mokasa  was  a  bond-fide 
instrument,  and  the  sales  to  the  other  defend- 
ants were  also  bond  fide. 

The  Lower  Court  has  held  that  the  plaint- 
i-ff   has    failed    to   establish   the   fraudulent 


character  of  the  deed  of  moka&a  or  d 
purchases  by  the  other  defendants,  and 
therefore,  dismissed  the  plaintiff's  smL 

The  plaintiff  appeals  before  us  upoi] 
whole  merits  of  the  case. 

Mr.  Gregory  for  the  plaintiff, 
has  very  properly,  as  above  remt 
mitted  that,  as  against  the  defendut] 
Pershad,  he  does  not  wish  to  pi 
suit  any  further. 

The  main  question,  therefore, 
is,  whether  the  deed  of  mokasa  in 
the  defendant  Sakheena  Begum  is  a 
instrument  or  not?     If  it  is  not, 
could  still  proceed  for  the  realization 
debts,  which  amounts  to  Rupee&^,ooo,i 
the  property  of  Nujeeb  Khan  alone. 

Now,  a  deed  of  mokasa  is  a  deed  in! 
ation  of  dower,  and  therefore  it 
be  shown  that  there  was  a  dot 
is  urged,  however,  that,  as  the  , 
of  marriage  and  dower  were  Ik  in 
before  the  Lower  Court,  the  def< 
did  not' Seem  it  necessary  to  addnce 
evidence  on  those  points.  This  is  an. 
substantial  excuse.  But  the  veiyi" 
dower  itself  pleaded  here  is  not  prafi 

Now,  it  was  essential  for  defendant's 
in  this  suit  to  adduce  the  best  evi( 
prove  the  deed,  especially  as  this  til! 
deed   which  formed   the  very  basis  rfl 
right     of    the   vendor-defendant  Sa* 
and  of  the  subsequent  alienations  by 
the  other  defendants.     It  is  said  th 
deed   is   of   a  date  anterior  to  the 
against  the  debtors,  and  therefore  the«J 
and  could  be,  no  fraud  in  the  matter; 
need  hardly  observe,  as  a  matter  of 
judicial    experience,    that    persons  in 
habit  of  perpetrating  such  frauds  haw^i 
course  to  their  preparation,  not  only 
time  when  suits  have  been  actoalij 
or  are  pending  against  them,  but  also 
that  period,  and  this  last  as  a  precaor 
step  lest  any  future  litigation  would 
in  decrees  against  the  parties  thusactin|.j 

It  is  then  urged  that  dower  is  an  ordi 
concomitant  of  all  marriages ;  bat,  if  so, 
could  be  easier  for  the  defendant  than  to | 
duce  one  or  two  witnesses  to  these 
is  pleaded,  inseparable  transactions,  mani 
and    dower.    The  lady,  the  father  of 
lady,  the  vakeel  who  represented  bcr«i 
marriage,  and  the  Cazee,  would  be  the 
evidence  of  both  and  of  each  of  tvo 
ters.     However,  neither  the  deed  of 
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legistry  of  marriage  by  the  Cazee,  nor 
evidence  of  these  facts  has  been  pro- 
sd  in  the  case.    Again,  a  dower  must  be 
''prompt"     or     '' defer  red r     The 
>inedan  Law  does  not  contemplate  any 
kind.     But  it  is  said   before  us  that 
was  a  case  of  prompt  dower  with  the 
tional  arrangement  that  it  should  not 
prompt,  that   is  to  say,   that  time  «v'as 
to  the  husband  to  enable  him  to  pay 
wney.    Now,  of  this  arrangement  there 
satisfactory  evidence.     Besides,  if  any 
peculiar  arrangement  as  to  the  dower 
been  made  at  all,  it  would  have  been 
at  the  time  of  the  marriage,  whereas 
ive  now  the  lady  at  her  30th  year,  and 
[deed  dated  the  19th  May  1864,  so  that 
prorspt  dower  nor  payment   as   ar- 
are  shown. 

jre  is  also  great  discrepancy  in  the 
ince  of  the  witnesses,  especially  as  to 
)ersons  who  were  present  at  the  time 
le  bye-^mokasa.     The  witnesses  2  and  4 

idict  the  witnesses  i  and  3.  They 
that  Ahmed  Khan  and   Russool    Khan 

present  at  the  time,  whereas  the  other 
sayihat  Russool  Khan  alone  was  pre- 

and  not  Ahmed  Khan.     It  is  said  that 

>1  Khan   and   Ashruf  AH  Khan  were 

^Only  present  at  the  transaction,  but  took 

iportant  part  in  it,  but  neither  the  one 
other  has  been  called  in  this  case. 

FC  are  requested,  however,  to  call  those 
58ses  whose  evidence  we  consider  ma- 
before  this  Court,  and  examine  them 
for  the  better  ends  of  justice,  but  we 
that,  by  adopting  such   a  course,  we 
be,  on  the  contrary,  only  lending  our 
the  respondent  in  amending  and  mak- 
[np  more  successfully  a  fraudulent  case. 

)king  to  the  several  dates  and  the 
rdy  which  HubeebooUah  was* in  owing 
ke  litigation  that  was  going  on  against 
it  is  not  unreasonable  to  suppose  that, 
rder  to  provide  against  the  chance  of  his 
»ate  failure  in  the  litigation,  he  should 
taken  the  precaution  of  entering  into 
collusive  transaction  as  that  above  re- 
pd  to.  The  witnesses  are  mostly  ser- 
and  dependants  of  the  defendants,  and 
evidence,  in  my  opinion,  has  neither 
precision  as  to  the  details  nor  clear 
ing  as  to  the  bond-fide  character  of  the 
taction  as  to  lead  me  to  believe  in '  its 
Illness.  Naturally,  HubeebooUah,  the 
'^nd,  would  be  the  manager  of  the  es- 
and  the    recipient  of  the  rents,  and 


would  have  the  command  and  control  of  all. 
The  papers  might  be  in  the  mutated  name 
of  Sakheena  Begum,  and  still  the  possession 
be  really  Hiibeeboollah's,  her  husband. 

Taking,  therefore,  the  whole  facts,  cir- 
cumstances, and  evidence  in  the  case  into 
consideration,  I  think  that  the  respondent 
has  failed  to  rebut  the  case  started  by  the 
plaintiff,  and  in  this  view  I  would  reverse 
the  judgment  of  the  Lower  Court,  and  decree 
the  plaintiff's  suit  as  against  all  the  defend- 
ants except  Sheo  Pershad  Singh  with  all 
costs  of  this  litigation. 

Paul,  y , — I  wish  to  make  a  few  remarks. 
It  appears  that,   from  the  year   1854  down 
even  to  the  present  time,  litigation  has  been 
going  on  between  HubeebooUah  on  the  one 
side  and  Gowhur  Ali  on  the  other.     At  the 
time  of  the  execution  of  the  bye-mokasa  of 
the  19th  May  1864,  which  is  in  dispute  in  this 
case,  the  fortunes  of   Hubeeboollah    Khan 
in   the   suit   had    met   with   reversal  in  the 
Privy  Council,  and  the  case  had  been  sent 
back    for   further   trial.     We    also    have    it 
admitted  op  all  sides  that  Hubeeboollah  has 
sold  away  all  his  mouzahs  except  the  three, 
which  it  is  said  he  made  over  to  his  wife 
Sakheena  Khanum  under  the  bye-mokasa  in 
dispute  in  satisfaction  of  her  dower.     Under 
these  circumstances,  it  is  not  too  much  to 
presume,  in  the  absence  of  any  strong  and 
convincing  evidence  adduced  in  support  of 
the  bye-mokasa,  that  there  was  a  sufficient 
motive  existing  in  the  mind  of  Hubeeboollah 
to  enter  into  a  colorable  transaction  in  order 
to  defeat  his  adversary  in  the  suit  going  on, 
in   the   event   of   the   ultimate  result  being 
against  him.     The  existence  of  this  motive 
is  also  clear  from  the  evidence  of  the  wit- 
nesses— that  of  Alhad  Singh  in  particular — 
that  after  the  execution  of  the  bye-mokasa, 
Hubeeboollah   has   been   as   much    in    the 
management   of    the    zemindary   cutcherry 
and  other  matters  relating  to  land  as  he  was 
previous  to  the  execution  of  the  said  deed. 
In  fact,  it  is  admitted  on  all  sides  that,  not- 
withstanding the  mere  change  of  name  in  the 
papers,  the  important    part    that    Hubeeb- 
oollah  takes   in    the    management    of    the 
estates  is  precisely  the  same  as  it  was  before 
the  execution  of  the  bye-mokasa.     It  is  true 
that  in   matters  of  this  description  the  hus- 
band may  and  does  manage  for  the  wife, 
and  consequently  it  is  not  easy  to  say  defi- 
nitively who  is  the  party  in  possession ;  but 
so  far  as  the  plaintiff  in  this  case  is  concern- 
ed, we  think   he  has   started   a  primdrfacie 
case,  firstly,  by  showing  the  existence  of  -« 
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motive  in  the  mind  of  Hubeeboollah  with 
a  view  to  defeating  his  adversary  in  the 
event  of  his  success,  and,  secondly,  by  show- 
ing that  Hubeeboollah  was  de  facto  in  the 
management  of  the  estates  and  the  receipt 
of  the  rents.  These  matters  being  proved 
by  the  plaintiff,  the  onus  shifts  on  the  de- 
fendant to  prove  that  the  deed  of  bye-mokasa 
was  executed  bond  fide.  In  order  to  sup- 
port the  deed  of  bye-mokasa,  the  defendant 
is  obliged  to  prove  two  things  :  firstly,  that 
the  dower  was  exigible ;  and,  secondly^  the 
reason  which  prompted  the  person  entitled 
to  the  dower  not  to  insist  upon  its  being 
paid  at  the  time  that  the  bye-mokasa  was 
said  to  have  been  executed.  Now,  the  evi- 
dence as  to  the  dower  is  the  most  imperfect 
imaginable ;  and  as  to  the  reason  which  in- 
duced the  wife  to  put  a  pressure  upon  the 
husband,  we  should  have  expected  to  have 
before  us  the  best  evidence  that  the  subject 
was  capable  of.  That  best  evidence  would 
consist  of  the  evidence  of  the  lady  herself, 
her  father,  and  Ahmed  Khan,  her  relative, 
but  not  one  of  the  three  has  been  examined 
in  this  case;  and  in  lieu  of  their  evidence 
attempt  has  been  made  to  call  half  a  dozen 
dependants  and  servants  whose  evidence  on 
their  very  face  is  vague,  wanting  in  preci- 
sion, and  certainly  not  exhibiting  even  the 
appearance  of  truthfulness.  It  is  admitted 
by  the  witnesses  of  the  defendant  that  the 
governing  spirit  over  these  alleged  transac- 
tions was  Russool  Khan;  that  he  was  the 
person  to  whom  accoui^s  would  be  deliver- 
ed by  the  servants ;  and  one  witness  has  the 
assurance  of  stating  that  he  actually  filed 
papers  for  the  approval  of  Russool  Khan. 
Now,  if  that  were  so,  one  would  expect  to 
find  on  the  face  of  the  papers  some  marks 
of  Russool  Khan's  appro^l,  but  there  is 
no  mark  whatever  nor  any  indication  that 
the  papers  were  ever  laid  before  Russool 
Khan. 

From  all  that  has  been  said,  it  is  quite 
clear  that,  in  a  case  like  this  brought  with 
so  much  suspicion,  it  was  the  bounden  duty 
of  the  defendant  to  call  the  best  evidence 
available;  and  as  she  has  not  chosen  to  do 
so,  the  Court  is  justified  in  saying  that  she 
has  failed  to  prove  matters  which  lay  with- 
in her  knowledge,  and  which  she  had  ample 
opportunity  to  prove,  if  the  facts  were  true, 
by  calling  respectable  witnesses. 

It  is  stated,  however,  that  the  omission  in 
calling  the  best  witnesses  ought  to  be  rectified 
l^  this  Court  under  the  provisions  of  Section 
355,  Act  VIII.  of  1859,  which  enable  the 


Court,  when  it  considers  necessary,  to  al 
further  evidence  to  be  adduced.    The 
Council,  however,  have  judicially 
in  the  case  of  Sreeman  Chunder  Dey 
Gopal  Chunder  Chuckerbutty  and  c 
reported  at  page  28,  Volume  XL,  M( 
Indian  Appeal  Cases,  that  this  pover 
be  sparingly  exercised,  and  I  consider 
true  interpretation  that  we  should  gt?e 
terms  of  that  Section  is  that,  when  a 
sees  that,  by  some  inadvertence  or  mis 
party  has  not  produced  some  evidence 
he  was  capable  of  adducing,  and  that 
likely  to  be  prejudiced  by  that  omissc 
mistake,  which  was  simply  unintentional, 
designed,  and  accidental,  the  Court 
allow  such  further  evidence  to  be  takes;! 
it  was  certainly  not  intended  b}«that 
that,  when  a  party  has  had  the  fullest 
as  the  lady  in  this  case  had  in  May  il 
six  months  before  the  present  suit,  that 
title  was  challenged,  and  she  does  notaQJ 
the  respectable  witnesses,  that  she  has 
a  right  to  say  in  the  agonies  of  despair! 
losing  this  suit  that  she  should  be  alk>i 
a   fresh   opportunity    of    producing  fnrt^ 
evidence.     I    would    further  remark  thai 
this  case  we  have  not  the  slightest  indie 
that  Russool  Khan  himself  was  avart  of 
transactions,  for  I  cannot  help  tbinkiag 
if  the  interests  of  the  wife  and  the  bos 
were  adverse,  Russool  Khan  would  haw 
the  management  of  the  affairs  of  this 
Had  I  any  reason  to  believe  that  the 
sion  to  examine  Russool  Khan  and 
was  simply  an  accidental  omission,  I 
have  certainly  exercised  the  power  that 
been  given  us  under  Section  355;  hoi 
said  before,  there  is  not  the  slightest  cvide 
on  the  record  that  it  was  so,  and 
we  should  not  exercise  that  power  for 
protection  and  assistance  of  people  »*»' 
not,   as   directed   by   numbers  of  d( 
of  this    Court,    call   the  best  evidence 
which   their  case   is  capable  of  being 
ported. 

In   this   view,   I   think   that  this  apf 
should  be  decreed,  the  deed  of  bye- 
should   be    set  aside,   and  Mr.   Grt| 
client  should  be  entitled  to  execute  his 
cree  exempting  the  property  of  Mr. 
client. 


•  7  W.  R.,  P,  C,  p.  io. 
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The  nth  May  1871. 

Present : 

Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 
Judges, 

.tion— Proof— Possession  (joint  or  several) 
Iteration  of  form  of  decree— Section  16, 
Fees  Act. 

Case  No.  2559  of  1870. 

\al  Appeal  from  a  decision  passed  by 
Second  Subordinate  Judge  of  the  24- 
Pergunnahs,  dated  the  22nd  August 
j8jo,  modifying  a  decision  of  the  Moon- 
tiff  of  Baraset,  dated  the  30th  Decern- 
}er  i86g? 

math  Chatterjee  (one  of  the  Defendants), 
Appellanty 

versus 

Madhubmonee  Dabee  (Plaintiff), 
Respondent. 

Baboo  Khetter  Mohun  Mookerjee  for 
Appellant. 

Bahoos  Kalee  Kishen  Sein  and  Opendro 
Chunder  Bose  for  Respondent. 

:re  plaintiff  prayed  for  a  separation  into  two  equal 
of  the  whole  property  to  which  she  and  the 

lot  were  jointly  entitled,  and  the  Lower  Court 
..  J  to  her  joint  and  undivided  possession  of  her 
share,  and  she  also  succeeded  in  the  whole  of  her 

IS  before  th«  Hi^h  Court  in  special  appeal : 

[Held  that,  as  the  separate  possession  by  partition  is 
[ibrm  of  decree  at  the  option  of  the  plaintiff,  the 
ut  was  in  justice  bound  to  ^rant  her  request  that 
decree  should  be  re-framed  in  such  a  manner  as  to 
possession  to  her  in  severalty  without  regard  to 
stamp-fee. 

,Biu>  that  Section  16  of  the  Court  Fees  Act  relates, 
to  such  a  case  as  this,  but  to  that  class  of  cases  in 
^  a  party,  losinj^  substantially  a  portion  of  his 
If  it  preduded  from  re-agitating  and  re-asserting 
portion  of  his  claim  before  the  Appellate  Court 
)Qt  paying Xbe  proper  stamp-fee. 

The  phrases  "attesting  a  document"  and  "proving 
idocQment"  severally  defined  and  distinguished. 

Pauly  y, — In  this  case,  the  special  appeal 

'""ely  relates  to  a  portion  of   the  subject- 

ter  in  suit,  namely,  as  to  that  portion  of 

decision  of  the  Lower  Appellate   Court 

Ich  holds  that,  with   regard  to   the  mal 

Md  sued  for,  the  defendant's  mokurruree 

l^ttah  is  not  proved.     The  finding  is  simply 

^  0!  fact,  aod  could  only  be  disturbed  in 


special  appeal  if  the  party  appealing  could 
show  either  that  the  Court  below  had  com- 
mitted an  error  in  law,  or  had  so  mis- 
conceived or  misconstrued  the  evidence  as 
to  render  the  investigation  a  mis^-trial. 

The  pleader  for  the  appellant  endeavours 
to  show  that  the  Lower  Court  has  not  come 
to  a  clear  fiading  upon  the  evidence  of  the 
witnesses,  inasmuch  as  that  Court  says 
that  '^the  defendant's  witnesses  cannot  be 
believed  when  they  say  that  it  (meaning 
the  pottah)  was  executed  by  the  plaintiff 
in  her  husband's  house  where  the  defendant 
now  puts  up ;"  and  his  argument  is  that  the 
Lower  Court,  disbelieving  the  witnesses  as  to 
the  place  where  the  document  was  alleged 
to  have  been  executed,  did  not  clearly  say 
that  he  disbelieved  the  witnesses  wholly. 

Now,  in  my  experience  of  special  appeals, 
I  have  hardly  seen  a  ground  more  finely 
drawn  up  than  this.  It  is  quite  clear  that, 
if  the  locality  in  which  it  was  alleged  the 
plaintiff  had  executed  the  document  was  not 
proved  as  the  place  in  which  she  had  exe- 
cuted it,  I  apprehend  that  the  evidence  of 
those  witnesses  who  speak  to  the  execution 
of  the  document  may  be  rightly  disbelieved. 
Consequently,  this  ground  of  appeal  entirely 
fails. 

It  has  been  further  urged  that  the  Lower 
Court  made  a  mistake  in  saying  that  the 
pottah  is  not  attested  by  any  witness.  It 
appears  to  me  that  the  pleader  has  wholly 
misconceived  the  meaning  of  the  word  "  at- 
tested." The  Judge  was  quite  right  in  what 
he  said,  namely,  that  the  pottah  is  not  at- 
tested by  any  witness ;  for  on  looking  at 
the  pottah,  it  is  to  be  observed  that  the 
pottah  is  not  aitested.  But  the  pleader  has 
fallen  into  an  error  in  supposing  that  the 
Judge  has  used  the  word  ** aitested"  for  the 
word  "  proved."  Attesting  a  document  is 
simply  writing  the  signature  of  a  witness 
by  himself  in  the  document  in  proof  of  the 
fact  that  the  document  was  executed  by  the 
party,  executing  in  his  presence.  Proving  a 
document  is  proving  it  upon  the  oath  of 
witnesses  in  Court.  But  the  error  into 
which  the  pleader  has  fallen  is  not  one  for 
which  he  is  altogether  personally  chargeable  ; 
because  I  have  frequently  observed  this  er- 
roneous meaning  attempted  to  be  put  upon 
the  word  "  attested.'* 

Thirdly,  the  pleader  for  the  defendant 
urges  that  the  plaintiff  and  her  brother  ad- 
mitted that  the  defendant  came  to  their 
bouse  in   1271,  and  verbally  undertook  to 
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pay  the  plaintifiE  6  arees  of  paddy  for  the 
m4l,  and  3  annas  for  the  lakheraj  lands, 
as  a  temporary  arrangement,  that  is  to 
say,  until  a  better  offer  should  be  made  by 
any  other  person  ;  and  that  he  was  entitled 
to  hold  by  his  temporary  arrangement.  Had 
the  plaintiff  admitted  a  temporary  arrange- 
ment subsisting  at  the  time  of  the  institution 
of  her  suit,  the  pleader  would  have  been 
quite  right.  But  inasmuch  as  the  plaint- 
iff on  the  one  side  alleged  that  this  tempo- 
rary arrangement  had  fallen  through,  and 
the  defendant  equally  urges  it  was  gone  by 
reason  of  a  mokurruree  pottah  being  substi- 
tuted in  its  place,  it  is  quite  clear  that  the 
defendant  cannot  now  seek  to  hold  possession 
of  the  land  on  that  ground.  Therefore,  on 
the  whole,  this  special  appeal  must  be  dis- 
missed with  costs. 

Then  the  plaintiff  respondent  raises  an 
objection  to  the  form  of  the  decree  granted 
to  her  by  the  Lower  Court.  The  pleader  for 
the  respondent  says  that  the  plaintiff  prayed 
for  a  separation  into  two  equal  shares  of  the 
whole  of  the  property,  to  which  she  and 
the  defendant  were  jointly  entitled ;  but  the 
Lower  Court,  instead  of  giving  her  the  de- 
cree she  prayed  for,  has  decreed  to  her  joint 
and  undivided  possession  of  her  half  share. 

The  pleader  for  the  appellant,  being  called 
upon  to  resist  this  contention,  raises  a  pre- 
liminary objection  which  I  shall  presently 
notice;  biit  concedes  to  the  plaintiff  that 
the  contention  on  her  p?irt  is  perfectly  cor- 
rect. If  then  the  preliminary  objection  taken 
by  the  defendant  appellant  fails,  the  decree 
which  the  plaintiff  asks,  being  a  proper  de- 
cree, should  be  made. 

The  preliminar}^  objection  Raised  as  before 
mentioned  is  taken  under  Section  16  of  the 
Court  Fees  Act;  and  the  words  of  that 
Section  are :  "  When  any  appeal  is  presented 
"to  a  Civil  Court,  not  against  the  whole  of 
"a  decision,  but  only  against  so  much  there- 
"of  as  relates  to  a  portion  of  the  subject- 
**  matter  of  the  suit,  and  the  respondent  takes, 
"  under  Section  348  of  the  Code  of  Civil  Pro- 
"  cedure,  an  objection  to  any  part  of  the  said 
"decision  other  than  the  part  appealed 
"  against,  the  Court  shall  not  hear  such  ob- 
"jection  until  the  respondent  shall  have 
paid  the  additional  fee  which  would  have 
been  payable  had  the  appeal  comprised 
*'  the  part  of  the  decision  so  objected  to." 

Jt  is  contended  under  that  Section  that,  as 
the  appeal  in  this  case  was  presented  only 
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against  a  portion  of  the  subject-i 
suit,  namely,  the  decision  relating  to  the 
land,  the  plaintiff  is  not  entitled  to 
the  decree  re-framed  with  reference  to 
m^l  land  altogether  with  the  other 
without  paying  the  difference  beti 
amount  of  the  appeal  payable  for  the 
suit,  and  the  difference  paid  by  the 
appellant  and  the  sum  of  two  rupees 
the  plaintiff. 

There    are  two    distinct  answers   to 
preliminary  objection  ^th  reference  to| 
circumstances    of    this    case.     Firsi^ 
quite  clear  that,  so  far  as  the  mil 
subject-matter    of    the    suit,    is   con< 
the  decree  can   be    re-framed  or    pi 
framed  by  this  Court;  and   as* the 
must  be  re-framed  with  regard  to  the 
lands,  I  apprehend  that  it  is  not  possihl 
do  so  without  re-framing  it  as  to  die 
lands  recovered  in  this  suit  in  some  U 
other;   and   as  the   separate   possession! 
partition  is  a  form   of  decree  at  the 
of  the  plaintiff,  there  can  be  no  reason 
ever  against  re-framing  the  decree  as  to 
lands  other  than  the  mM  lands  in  su< 
manner  as  to  award  possession  in 
to  the  plaintiff. 

Secondly,  I  hold  that  the  Section  of 
Court  Fees  Act  cited  relates  only  to 
class  of  cases  in  which  a  party  losing 
stantially  a  portion  of  his  claim  is  precli 
from  re-agitating  and  re-asserting  that 
tion  of  his  claim  before  the  Appellate 
without  paying  the  proper  stamp-fee. 
the  present  case,  however,  the  plaintiff 
succeeded  in  the  whole  of  her  claim  as 
fore  us  in  this  appeal ;  and  she  merely 
this  Court,  as  the  decree  is  before  ii%| 
frame  it  properly,  not  to  alter  it  sa! 
tially,  nor  to  grant  her  anything  more 
she  has  obtained  a  decree  for.  This, 
think,  we  are  in  justice  bound  to  do  wil 
regard  to  any  stamp-fee,  for  the  cx| 
purpose  of  terminating  this  litigation. 
it  is  admitted,  must  further  proceed  onl 
the  decree  be  re-framed  as  asked  for  hy 
plaintiff. 

The  special  appeal,  therefore,  most 
dismissed  with  costs,  and  the  decree 
in  favor  of  the  respondent  must  be  re-fi 
and  we  direct  that  the  plaintiff  be  d< 
entitled  to  recover  possession  of  the 
decreed  to  her,  and  that  she  be  pot  ii 
possession  of  the  same  in  severalty  by 
tition  between  the  plaintiff  and  defendant^ 
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Bayleyy  J. — I  merely  wish  to  add  a  few 
prds  with  regard  to  what  has  been  said  \y% 
pleader  for  the  appellant  as  to  the  Court 
Act. 

is    urged    upon   us   that   Government 
me  will   suffer  if  we   hear  the   cross- 
on  the  part  of  the  respondent,  which 
U  in  on  a  stamp  of  .two  rupees. 

^'The  fact  is  that  the  object  of  the  Legis- 
le   in  the   Court   Fees   Act   is  to   levy 
uty  proportionately  on  certain  forms 
cioss-appeal  under  the  Civil  Procedure 
e,  where  increase  of  land  or  money  will 
the  resuh.     But  in  this  case  the  stamps 
be  given  cannot  affect  the  revenue,'  for 
increase  of  land  or  money  will  be  the 
of  tlve  cross- appeal.     This  cross-ap- 
is simply  to  alter  the  form  of  decree  for 
same  land,  but  in  severalty,  and  no  more, 
^oald  be,  therefore,  unjust,  and  opposed 
the  Court  Fees   Act  not  to  admit  the 
appeal. 


The  1 2th  May  187 1. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Cstracts  (joint  and  several)— Suit  against 
co-contractor— Jurisdiction. 
Case  No.  19  of  1871. 
<d  Appeal  from   a   decision  passed   by 
1st  Subordinate  Judge  of  Midnapore, 
^ed  the  jrd  November  iSyo^  reversing 
"lecision  of  the  Moonsiff  of  that  District, 
M^dihe  24th  June  1870. 

OOmar  Nar^n  Doss  (Plaintiff),  Appellant, 

versus 

Ram  Coomar  Mytee  (Defendant), 
Respondent, 

^hoo  Bykunt  Nath  Paul  for  Appellant. 


: 


Moulvie  Murhumut  Hossein  for 
Respondent. 


Ijgjtiff,  defendant,  and  another  party  had  jointly  and 
x™Jf  contracted  with  Government  to  do  certain  work, 
2J?y  secttritv,  and  stipulating  that  a  percentage 
ilUig^  J<>rth  ot  the  work  done  should  be  retained 
II  qJ^  ^^  Government  to  meet  the  contingency  of 
^wtrmntot  incurring  expense  in  case  of  failure  on 


the  part  of  the  contractors.  The  contract  was  complet- 
ed by  one  of  the  contractors,  who  received  the  amount 
which  had  been  deducted  as  above,  and  gave  a  joint  re- 
ceipt for  the  same. 

Held  that  there  was  nothing  in  law  to  prevent  plaint- 
iff from  recovering  as  from  defendant  his  share  of  the 
said  amount. 

Such  a  suit  was  not  one  for  money  due  on  a  contract, 
and  was  not  cognizable  by  a  Small  Cause  Court. 

Kemp,  J, — A  preliminary  objection  was 
taken  by  the  pleader  for  the  respondent  that, 
this  being  a  suit  of  a  nature  cognizable  by 
the  Small  Cause  Court,  no  special  appeal 
lies  to  this  Court.  We  think  that  there  is 
no  ground  for  this  contention.  This  is  not  a 
suit  for  money  due  on  a  contract.  There  is 
no  contract  as  between  the  plaintiff  and  the 
defendant.  Ram  Coomar  Mytee,  and  there- 
fore this  is  not  a  suit  which  is  cognizable  by 
the  Small  Cause  Courts.  We,  therefore, 
overrule  the  preliminary  objection. 

The  plaintiff  and  the  defendant  Ram  Coo- 
mar Mytee,  and  another  party,  entered  into 
a  contract  with  the  Executive  Engineer, 
Mr.  Kimber,  whereby  the  plaintiff,  and  the 
defendant  Ram  Coomar  Mytee,  Sreemonto 
Lai  and  Bykunt  Nath,  jointly  and  severally 
contracted  to  erect  certain  embankments  for 
the  Irrigation  Department  in  the  district  of 
Midnapore.  Three  thousand  rupees  Go- 
vernment promissory  notes  were  deposited 
as  security,  and  it  was  also  stipulated  that 
for  every  100  rupees  worth  of  work  done 
a  sum  of  10  rupees  or  10  per  cent,  was  to 
be  kept  in  the  hands  of  the  Executive 
Engineer  to  meet  the  contingency  of  the 
Government  incurring  any  expenses  in  com- 
pleting the  work  owing  to  the  failure  of  the 
contractors  to  perform  their  contract.  We 
may  mention  h^re  that,  although  10  per  cent, 
was  originally  agreed  upon,  it  was  subse- 
quently arranged  between  the  parties  that 
5  per  cent,  only  was  to  be  kept  in  the 
hands  of  the  Executive  Engineer  for  the 
above-mentioned  purpose. 

The  plaintiff  says  that  for  work  done*  by 
him  and  the  defendant  Ram  Coomar  Mytee 
from  January  to  March,  and  for  work  done 
from  April  to  August  1865  by  the  plaintiff, 
the  defendant  Ram  Coomar,  and  Sreemonto, 
a  total  sum  of  Rupees  324  on  account  of 
the  first  period  and  of  766  rupees  on  ac- 
count of  the  second  period  was  kept  in  the 
hands  of  the  Executive  Engineer  under  the 
terms  of  the  contract.  The  plaintiff,  there- 
fore, sues,  alleging  that,  as  the  contract  was 
completed,  he  is  entitled  to  one-half  of  )he 
sum  of  Rupees  324  on  the  work  done  by 
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him  and  Ram  Coomar,  and  for  one-third  ei 
the  sum  of  Rupees  766  on  the  work  done 
by  him  and  by  Ram  Coomar  and  Sreemonto; 
or  to  a  total  of  Rupees  417-5-4. 

The  Court  of  first  instance  gave  the 
plaintiff  a  decree  against  Ram  Coomar  in 
the  first  instance,  and  directed  that,  if  Ram 
Coomar  did  not  pay  the  amount  decreed, 
the  plaintiff  would  be  entitled  to  recover 
the  amount  from  Mr.  Kimber.  On  appeal, 
the  Subordinate  Judge  has  reversed  the 
decision  of  the  first  Court,  and  dismissed 
the  plaintiff's  suit.  The  Subordinate  Judge's 
decision  seems  to  proceed  on  the  suppo- 
sition that,  because  Ram  Coomar  had  com- 
pleted the  work,  therefore  the  plaintiff  was 
not  entitled  to  recover  the  sum  claimed. 
There  is  nothing  in  the  Subordinate  Judge's 
decision  beyond  this  which  requires  parti- 
cular notice. 

We  think  in  this  case  that  the  decision  of 
the  Court  of  first  instance  is  right,  and  that 
of  the  Subordinate  Judge  is  wrong  in  law, 
and  that  it  must  be  set  aside,  and  the  deci- 
sion of  the  first  Court  restored. 

It  is  admitted  that  the  plaintiff  did  work 
from  January  to  March  1865  and  from  April 
to  August  1865.  It  is  also  not  shown  that 
the  Government  were  put  to  any  extra  ex- 
pense in  completing  the  contract  which  the 
defendants  had  entered  into  jointly  and 
severally  owing  to  the  failure  of  the  con- 
tractors to  perform  their^ contract,  and  there- 
fore that  the  Government  through  their 
Engineer  were  not  called  upon  to  incur  any 
expenses  in  completing  the  contract,  which 
were  to  be  met  by  the  amount  deposited  as 
security  in  Government  promissory  notes 
as  well  as  by  the  percentage  of  5  per  cent, 
deducted  upon  the  work  done.  Such  being 
the  case,  we  think  the  first  Court  was  right 
in  holding  that,  when  the  contract  was  com- 
pleted by  one  of  the  contractors,  there  was 
nothing  in  law  to  prevent  the  plaintiff,  who 
is  admittedly  one  of  the  parties  who  con- 
tracted with  the  Government  through  their 
Executive  Engineer,  from  recovering  his 
share  of  the  amount  deducted  as  afore- 
said. We  have  also  been  shown  in  the 
course  of  the  argument  that  the  defendant 
Ram  Coomar  did  receive  and  give  a  joint  re- 
ceipt for  the  amount  which  is  now  claimed 
as  the  amount  which  Mr.  Kimber  had  de- 
ducted and  kept  in  lieu  of  security  in  case 
the  Government  should  be  put  to  any  ex- 
pense owing  to  the  non-fulfilment  of  the 
contract  entered  into  by  the  defendants. 
Such  being  the  case,  it  seems  to  us  clear 


that  the  plaintiff  is  entitled  to  recover 
irom  Ram  Coomar,  who  has  admittedly 
ceived  these  sums  from  Mr.  Kimber, 
share  of  the  money  retained  for  the 
done  by  him  with  Ram  Coomar  and 
other  contractor.  We,  therefore,  decree 
special  appeal,  and  reverse  the  dectsiai 
the  Subordinate  Judge  with  costs. 

As  Mr.   Kimber   has  not   been   mi 
party  to  this  appeal,  the  decree  of  the 
is  as    against  Ram  Coomar  alone,  and 
against  Mr.  Kimber. 


The  12th  May  1871. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F,  A.  GI< 

fudges. 

Decree — Solehnamah — Proceedtosr  to  ke^ 

decree  alive. 

Case  No.  43  of  1871. 

Miscellaneous  Appeal  from  an  order 
by     the    Second    Subordinate   y^ig* 
Hoogklyy  dated  the  igth  November  iSjOn 

Preo  Madhub  Sircar  (Decree-holder), 

Appellant, 

versus 

Bissumbhur  Sircar  and  others  (Judgi 
debtors),  Respondents. 

Baboo  Umbica  Churn  Rose  for  Appeils 

Baboos  Chunder  Madhub  Ghose  and  L 
Chunder  Banerjee  for  Respondents. 


Where  parties  to  a  suit  which  had  been 
tered  after  remand  into  a  compromtse,  and  filed  ai 
namah  in  accordance  with  which  the  case  wasT 

Hbld  that  an  application  to  execute  the 
was  not  a  proceeding^  taken  00  the  basis  of  the 
and  being',  therefore,  illegal,  could  not  keep  Hk 
alive. 

Kemp,    J, — The     decree-holder.      Pi 
Madhub  Sircar,  is  the  appellant.  The 
Subordinate    Judge    of    Hooghly   ob< 
that  the  decree  was  passed  on  the  i>tii  1 
July    1864.     Subsequently,  on   appeal, 
suit  was  remanded,  and  both  parties  filadj 
s6lehnamah   in   accordance   with  whicb 
suit   was    decided,    and    the    dccree-l 
took  out  execution  of  the  said  aoK 
on  the  20th  of  March  i368.    The  Sal 
nate  Judge  found  that  that  procecdiqf  I 
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ftcote  the  solehnamah  was  not  a  proceed- 
I  taken  on  the  basis  of  the  decree ;  and 
efore,  it  being  illegal,  and  no  proceeding 
eep  the  decree  alive  having  been  taken 
een  July  1864  and  the  present  applica- 
on  the  27th  of  September  1869,  he 
that  the  application  was  barred. 

It  is  necessary  in  this  case  to  trace  the 
'"7  of  it  with  a  view  to  ascertain 
tx  the  decree  has  been  kept  alive  or 
by  the  proceedings  taken  by  the  decree- 
ler.  The  case  has  been  argued  at  great 
jth  and  with  much  ability.  It  appears 
ttts  clear  that  the  decision  of  the  Subor- 
;e  Judge  is  correct,  and  that  this  appeal 
It  be  dismissed.  The  decree  was  passed 
b  the  i5tl»  of- July  1864  against  the  re- 
dents.  They  appealed  to  this  Court, 
this  Court  remanded  the  case  to  take 
r  evidence  under  the  provisions  of 
'on  355- 

b  the  meantime,  the  parties  compromised 
^  case,  and  executed  a  razeenamah  and 
ieenamah,  and  the  appeal  being  with- 
WQ  was  struck  of!  the  file.  Subse- 
|tiy,  or  in  March  1868,  the  appellant 
»lsed,  not  to  execute  the  decree,  but  to 
ptocute  the  solehnamah.  Under  Section 
W^i  he  was  bound  to  state  the  mode  in 
rtich  the  assistance  of  the  Court  was 
Ired  to  enforce  the  decree.  On  turning 
the  petition  applying  for  execution,  we 
that  the  prayer  was  for  execution  with 
^ce  to  the  terms  of  the  solehnamah 
which  the  High  Court's  decree  was 
It  was  further  stated  that  the  appli- 
had  obtained  a  certificate  under  Act 
VIL  of  i860  ;  that  the  opposite  party  had 
acted  up  to  the  terms  of  the  solehnamah, 
therefore  the  prayer  was  to  execute  the 
|Qamah,  and  to  obtain  possession  with 
ilat.  Now,  it  is  admitted  by  the  plead- 
er the  appellant  that  that  petition  did 
apply  for  execution  of  the  decree,  and 
the  Lower  Court  was  not  competent  to 
ce  the  solehnamah  in  the  execution- 
but  only  by  regular  suit ;  but  it  is  con- 
d  by  him  that,  under  Section  1 5,  Act 
n.  of  1 861,  it  was  the  duty  of  the 
"  either  to  return  the  application  for 
action  to  the  person  making  it,  or  with 
consent  of  such  person  to  cause  the 
'  ary  correction  to  be  made ;  that  the 
^01  having  done  so  and  having  receiv- 
J^  application  as  an  application  to 
JJ^  the  decree,  and  having  kept  it  for 
^»e  time  on  its  file,  that  he  is  entitled  to 
Vol  XV. 


deduct  the  period  during  which  the  applica* 
tion  was  on  the  file  of  the  Lower  Court. 

In  support  of  this  view,  a  decision  pub- 
lished in  Volume  VI.,  Weekly  Reporter, 
page  1 5,  has  been  relied  upon  by  the  pleader. 
That  decision  contemplates  a  case  where  a 
party  put  in  an  application  to  execute  a  de- 
cree. That  application,  when  it  was  put  in,  was 
in  time,  and  therefore  the  learned  Judges  held 
that  the  Judge,  if  the  application  was  in- 
correct or  irregular,  ought  to  have  returned 
the  application  for  correction  as  soon  as  it 
was  put  in,  instead  of  keeping  it  for  six 
months  when  it  became  barred  under  the 
statute  of  limitation.  But  that  case  does 
not  in  any  way  apply  to  the  case  before  the 
Court.  In  this  case,  there  was  no  ap- 
plication to  execute  the  original  decree;  the 
application  was  made  most  distinctly  to 
execute  the  solehnamah.  Now,  the  terms 
of  the  solehnamah  altogether  differ  from  the 
original  decree.  Baboo  Hem  Chunder  Baner- 
jee,  for  the  special  respondent,  pointed  out 
several  instances  in  which  the  solehnamah 
varied  the  original  decree.  It  will  be  suffi- 
cient to  point  out  that  the  claim  for  wassilat 
which  had  been  decreed  was  g4ven  up ;  that 
each  party  was  to  pay  their  own  costs;  that 
the  consideration-money  of  certain  proper- 
ties was  given  up;  that  certain  properties 
were  exclusively  made  over  to  the  other 
side  which  had  been  claimed  and  had  been 
decreed,  and  that  land  was  given  in  exchange; 
and  there  is  also-  ji  clear  alteration  of  the 
terms  of  the  decree  as  to  the  extent  of  the 
shares  of  the  parties.  In  short,  we  think 
it  sufficient  to  say  that  the  razeenamah  and 
suffeenamah  altogether  did  away  with  the 
decree,  and  varied  it.  Subsequently,  after 
the  decree-holder  found  out  his  mistake,  he 
appears  to  have  made  an  application  to  this 
Court  on  the  ist  of  September  1869,  or 
very  shortly  before  he  made  his  last  ap- 
plication to  execute  the  decree.  That  ap- 
plication was  not  made  in  the  presence  of 
the  opposite  party,  nor  were  they  present 
when  the  order  was  passed.  The  order  of 
the  learned  Judge,  Mr.  Justice  Macpherson, 
who  sat  alone,  is  to  this  effect — that  he  does 
not  see  that  he  can  interfere  in  the  case 
now;  that  the  appeal  to  this  Court  having 
been  simply  withdrawn  and  struck  o^^  the 
original  decree  of  the  Court  of  first  instance 
stands  unreversed ;  that  the  proceedings 
which  took  place  in  that  Court  have  not 
the  effect  of  setting  aside  or  altering  that 
decree;  and  that  it  appeared  to  him  that  the 
applicants  must  move  under  that  decree,  arvd 
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not  in  this  Court  in  the  manner  proposed  by 
him.  Acting  upon  this  suggestion,  the  ap- 
pellant, on  the  a7ih  of  September  1869, 
sought  to  execute  the  original  decree;  but 
on  that  date,  either  taking  as  the  starting 
point  the  date  of  the  decree,  namely,  15th 
July  1864,  or  the  date  of  the  order  of  the 
High  Court  of  the  30th  of  January  1866, 
he  is  clearly  beyond  time.  The  application 
which  he  made  in  March  1868  not  being 
an  application  to  enforce  the  decree,  there 
has  been  no  application  under  Section  20, 
Act  XIV.  of  1859,  to  enforce  or  keep  the 
original  decree  alive  within  three  years  from 
the  last  application,  which  was  made  on  the 
27th  of  September  1869. 

We,  therefore,  think  that  the  Subordinate 
Judge  was  right  in  holding  that  the  applica- 
tion was  barred,  and  we  dismiss  the  appeal 
with  costs. 


The  1 2th  May  1871. 

Present : 

The  Uonble  A.  G.  Macpherson  and  Onoo- 
kool  Chunder  Mookerjee,  fudges, 

Rmfcinlnneate— Righto^  User^Onus  probandL 

Case  No.  1642  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  18th  May 
i8jOy  reversing  a  decision  of  the  Moon* 
siff  of  Behary  dated  the  yfh  January 
1870. 

Heeranund  Sahoo  (Plaintiff),  Appellant, 

versus 

Mussamut  Khubeeroonissa  (Defendant), 

Respondent. 

Mr,  R.  E.  Twidale  for  Appellant. 

Moonshee  Mahomed  Vusufloi  Respondent. 

A  party  clalminc:  to  erect  a  bund  in  a  natural  flowing 
river,  so  as  entirety  to  cut  off  the  water  from  another 
l>arty,  is  bound  to  prove  that  he  has  acquired  the  legal 
right  to  do  so  by  user. 

Macpherson,  ^.— Wk  have  some  hcsita- 
tipn  in  interfering  with  the  judgment  of  the 


Lower  Appellate  Court  in  this  instance, 
cause  the  case  has  evidently  been  v«Ty 
fully  tried  and  considered. 

The  point  in  which  we  think  tbatlbeji 
ment  of  the  Court  below  is  defective  (l 
upon   which   we  think  it  is  necessaiy 
the  case  should  be  remanded)  Is  that 
is  no  clear  finding  as  to  the  right  of  the 
fendant  to  erect  the  bund   compIaiDcA 
The  bund  is  erected  in  a  natural 
river ;  and  it  is  alleged  by  the  plainti^ 
admitted  by  the  defendant,  that  it 
cuts  off  the  water  from  the  plaintiff. 
being  so,  it  appears  to  us  that  it  lies 
the  defendant  to  prove  his  right  to  erect 
bund. 

It  is  not  perfectly  clear  hi  vjiat  UgiH 
Judge  of  the  Court  below  viewed  the 
tion  of  onus ;  and  it  is  not  quite  dear 
ther  he  did  or  did  not  mean  to  find  as  a 
that  the  defendant  had  proved  a  legal 
of  user  to  this  bund.     We  have  no 
however,   that  the  defendant  cannot 
this  bund  as  against  the  plaintiffs,  unless 
proves  that  he  has  acquired  the  legal 
to  do  so  by  user. 

The  Court  must  now  decide  distinctir 
expressly  for  what  length  of  time  the 
fendant  has  been  in  the  habit  of 
this  bund,  and  whether  he  has  been  in 
habit  of  erecting  it  for  such  a   length 
time  as  gives  him  a  legal  right  to  mail 
it  as  against  the  plaintiff. 

It  appears  to  us  that  the  quebtion  as 
whether  there  is  or  is  not  water  in  the 
bed  of  the  river  has  very  little  to  do 
the  matter  which  is  now  in  dispate 
the  parties.    We  think,  also,  that  the 
tion  whether  the  present  bed  of  the 
runs  through   the  defendant's  old 
has  also  very  little  to  do  with  the 
matter.    There  is  no  doubt  upon  the 
stated  by  both  parties,  that  the  river  hat; 
very  many  years  run  in    the    channd 
which  it  is  at  present ;  and,  that  being 
the  plaintiff  is  entitled  to  have  the 
able  and  ordinary  use  of  its  water, 
the  defendant,  by  ha^ng  gained  the  right] 
erect   the   bund,    is  entitled  to  divert 
water  from  its  natural  course. 

This  case,  therefore,  is  remanded  in 
that  the  precise  nature  of  the  def< 
right  in  respect  of  that  bund  may  be  li 
ed  into  and  decided.    The  parties 
tively  will  bear  their  own  costs  of  this 
peal. 
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The  i2tb  May  1871. 

Present : 

Hon'ble  J.  P.  Norman/  Officiaiing 
Vtief  Justice,  and  the  Hon'ble  G.  Loch, 
^udge, 

:or^Potneet**Iiitermediate    holders^ 
Under-tenure. 

Cas«  No,  1816  of  1870. 

tta/  Appeal  from  a  decision  passed  hy 
\lkt  Subordinate  Judge  of  Jessore,  dated 
the  jisf  May  jS^o,  reversing  a  decision 
^J  ihe  Moonsiff  of  that  District,  dated 
26th  January  iSjo. 

ilvie  Ahmed  AH  and  another  (Plaintiffs), 
Appellants, 

versus 

Bhoobun  Mohun  Dass  (Defendant), 
Kespondent. 

Irr.  R,  E.  Tividale  and  Baboo  Hem  Chun- 
der  Banerjee  for  Appellants. 

Bahoo  hsur  Chunder  Chucker butty  for 
Respondent., 

mortgagors  of  a  talook»  having  succeeded  in  a 

^for  redemption  against  the  mortgagees  and  persons 

"'">«  the  latter  had  given  a  portion  of  the  estate 

>ee»  vere  put  in  |K>s9ession  under  the  decree. 

then  brought  a  suit  for  a  declaration  t>f  their 

to  receive  rent  from  two  under-tenants  (F  and  M), 

Md  given  them  a  kubooleut,  but  against  whom 

Bdant  had  obtained  a  decree  for  rent  m  the  Collec- 

ftCourti  ^  Defendant's  case  was  that  within   the 

T*  was  a  jumma  formerly  held  by  one  B,  who  had 

itt  to  him,  and  that  he  (defendant)  had  been  paying 

t  to  the  martgagee's  putneedar,  and  had  settled  the 

w-tcnants  F  and  M  in  B's  dwelling-house  at  a 

'*~  rent. 

;«wu>  that  the  real  question  was  whether  the  jote 
^""'^  leave  defendant  a  right  to  possession  as  against 
.igors  re-entering  after  redemption,  i.  e.,  what  was 
I  nature,  whether  mourosee,  mokurruree,  or  otherwise. 

Norman,   C.  J, — Moulvie   Ahmed   Ali 

"*  Moulvie  Abdool  Jubbar,  the  plainiiflFs, 

gbt  this  suit  for  possession  of  i  pakee 

ig-^4  k^ees  of  land  included  within  talook 

^The  plaintiff's  case  is.  that  this  talook  No. 
^  called  Mookeem  Khan  wj^s  mortgaged  in 


the  year  1203  by  the  predecessor  in  title  of 
the  present  plaintiffs  to  one  Kazee  Tureek- 
oollah;  that  the  plaintiffs  brought  a  suit 
for  redemption  against  the  mortgagees  and 
certain  other  persons  to  whom  the  mort- 
gagees had  granted  a  portion  of  the  estate 
in  putnee,  and  obtained  a  decree  for  posses- 
sion on  the  30th  May  1 866,  and  that,  under 
this  decree,  they  were  put  in  possession  in 
August  1867.  The  plaintiffs  further  allege 
that  Futeek  Karigur  and  Mookeem  Karignr 
gave  a  kubooleiU  for  5  pakees  1 5  kanees  of 
land  on  the  14th  Kartick  1274,  or  30th 
October  1867.  The  defendant,  alleging  that 
these  two  persons,  Futeek  Karigur  and 
Mookeem  Karigur,  were  his  tenants,  had 
sued  them  for  rent  in  the  Collector's  Court 
under  the  provisions  of  Act  X.  of  1859.  The 
plaintiffs  intervened,  and  the  Deputy  Collec- 
tor made  a  decree  in  favor  of  the  defendant 
in  the  present  suit;  upon  which  the  plaint- 
iffs in  the  present  suit,  Ahmed  All  and 
Abdool  Jubbar,  brought  their  suit  to  have 
their  right  to  receive  rent  from  the  land  in 
dispute  declared. 

The  defendant's  case  is  that  within  the 
plaintiff's  talook  No.  28  there  was  a  jumma 
formerly  held  by  one  Bissonath  Manjee  at 
20  rupees  sicca,  or  Co.'s  Rupees  2 1-6  annas ; 
that  Bissonath  Manjee  sold  this  jumma  to 
the  defendant  on  the  15th  of  Assar  1262; 
that  after  this  purchase  of  Bissonath's  in- 
terests, the  defendant  settled  Futeek  and 
Mookeem  Karigur  jn  the  dwelling-house 
which  had  formerly  belonged  to  Bissonath 
Manjee  paying  a  rent  of  1-4  annas.  The 
defendant  says  that  he  has  been  paying  rent 
to  the  proprietor  of  the  Meergunge  Factory, 
to  whom  the  mortgagees  granted  a  portion 
of  the  talook  in  ^utnee. 

The  first  Court  made  a  decree  in  favor 
of  the  plaintiffs  on  grounds  into  which  it  is 
not  necessary  that  we  should  enter  here. 
But  amongst  other  things.  Baboo  Grish 
Chunder  Chowdhry,  the  Moonsiff,  held  that 
the  defendant  could  not  show  that  the 
jumma  df  20  rupees  had  been  created  by 
the  talookdars  before  the  date  of  the  mort- 
gage; that  the  defendant  could  not  show 
what  was  the  nature  of  the  jote  jumma, 
whether  it  was  mourosee,  mokurruree,  or 
otherwise. 

From  that  decision,  there  was  an  appeal 
to  the  Subordinate  Judge  who  laid  down 
two  issues.  He  appears  to  have  wholly 
misunderstood  the  nature  of  the  questions 
vf hich  he  had  to  try. 
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;  He  first  supposes  that  the  plaimiffs  had 
not  proyed  that  they  ever  got  a  kubooleut 
from  Futeek  Karigur  and  Mookeem  Karigur ; 
that  the  plaintiffs  have  not  proved  that  the 
land  in  dispute  was  included  in  talook  No. 
2% ;  and  then  he  raised  a  question  whether 
the  defendant  actually  purchased  the  jumma 
rights  of  the  land.  '  He  dismisses  the  plaint- 
iffs' case  on  the  ground  that  they  had  failed 
to  prove  the  affirmative  of  the  issues  which 
he  had  raised. 

Now,  it  appears  that  there  is  really  no 
doubt  whatever,  in  fact,  it  Is  admitted  by 
both  sides»  that  the  lands  in  dispute  were 
included  in  talook  No.  28.  There  is  on 
the  record  a  kubooleut,  which  appears  to 
have  been  registered,  given  by  Futeek  Ka- 
rigur and  Mookeem  Karigur  to  the  plaint- 
iffs. There  is  very  little  evidence  as  to 
whether  that  kubooleut  was  given  or  not, 
but  apparently  it  was  a  matter  not  disputed. 
No  doubt,  when  the  plaintiffs,  as  mortgagors, 
got  possession  of  the  property  under  their 
decree^  the  under-tenants  would  naturally 
attorn  to  them.  The  real  question  which 
the  Subordinate  Judge  had  to  try,  and  should 
have  tried,  but  which  he  did  not  try,  was 
whether  the  jote  jumma  formerly  held  by 
Bissonath  Manjee  and  his  predecessor  Okheel 
Manjce,  which  has  since  passed  into  the 
hands  of  the  defendant  by  purchase,  was  a 
jumma  which  gave  to  the  defendant  a 
rig^t  to  possession  of  the  land  as  against 
the  plaintiffs,  the  representatives  of  the  mort- 
gagors, who  have  re-entered  after  the  decree 
for  redemption. 

There  appears  to  be  the  evidence  of 
certain  witnesses,  in  particular  of  two  of 
them,  Bukhtar  Khan  and  Mahomed  Lall, 
which  shows  that  the  Mftnjees  were  in 
possession  from,  or  from  before,  the  com- 
mencement of  the  present  century.  If 
Bukhtar  Khan's  evidence  is  to  be  taken 
literally,  and  if  his  estimate  of  his  own  age 
be  correct,  he  proves  conclusively  that 
Okheel  Manjee  was  in  possession  prior  to 
the  mortgage  in  1202.  He  may  possibly 
be  mistaken  as  to  his  age,  but  certainly  his 
evidence  goes  to  show  that  the  tenure  was 
a  permanent  and  transferable  tenure ;  that 
it  had  been  held  by  the  Manjees  from  father 
to  son,  and  that  it  was  sold  to  the  defendant. 

The  tenure  was  sold  to  the  defendant. 
Of  that  there  is  no  doubt.  If  the  tenure 
had  not  been  a  permanent  and  transferable 
tenure,  jt  was  open  to  the  putneedars  to 
have  questioned  the  right  of  the  defendants, 


and  no  doubt  they  would  have  done  so 
enhanced  the  rents.    There  is   iiroi^ 
dence  on  the  record  on  which  the  Sobori 
nate  Judge  will  probably  feel  himself  ji 
fied  in  coming  to  the  conclosion  ihmt 
tenure  was  a .  permanent  and   transfi 
tenure. 

One  question  is — has  it  been  held 
the    time    of    the    settlement?     If    110^ 
appears  to  us  that  there  is  no  reason 
ever    why   the   Subordinate    Judge 
not    come  to  the  conclusion   that    it 
created   subsequent  to  the  settlement 
prior  to  the  mortgage. 

We  have  distinct  traces  of  the  tenaie 
the  commencement  of  the  present  ceol 
The  inference  is  not  that  it  wa3  created 
the  instant  at  which  the  evidence  shows 
it  was  an  existing  tenure,  but  that  it  exij 
then  and  for  some  indefinite  period 
dently  to  that  time. 

There  is  certainly  evidenccf  to  justify 
inference  that  this  was    a  moarosee 
kurruree  tenure,  valid  not  only  as  against 
mortgagees,  but  as  against  the  whole 

The  case  will  be  remanded  for 
Costs  of  the  former  hearing  and  of 
appeal  will  abide  the  result. 


The  15th  May  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officii 
Chief  Justice,  and  the  Hon'ble  G.  L 
Judge. 

Section  15,  Act  XXIII.  of  x86i— Api 

Limitation. 

In  the  Matter  of 

Russick  Lall  Chatterjee  and  anocher» 
Petitioners. 

Baboo  Umhica  Churn  Bantrjee  for 
Petitioners. 

An  application  to  th^  Hig^  Court,  under  Secftiot 
of  Act  XXIII.  of  1^1,  to  order  a  sabocdiiiate 
to  receive  an  appeal,  which,  ta  ordinsry  coww^ 
have  been  received  within   15  days  of  the 

d 
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•uiflit  to  be  made  either  immediately  upoii. 
Wf  of  the  order  of  the  subordinate  Appellate 
or  promptly  and  without  any  avoidable  delay. 

frman,  C,  y, — Russick  Lall  Chatter- 

and   Shaikh   Jubboo    were    convicted, 

Section   145   of  Act  X.  of  1859,  of 

fiog  a  distraint  of  property  belonging 

Kadir  Buksh.    They  were  ordered 

Deputy  Collector  to  make  good  to 

^distrainer  the  sum  of  688  rupees,  being 

vilue  of  certain  attached  crops  which 

been  cut  and  carried  away  by  them. 

were  also  sentenced  to  a  fine  of  25 

),  and  in  default  of  payment  to  impri- 

mt  for  15  days  in  the  Civil  Jail. 

Piom  that  decision,   Russick    Lall    and 

ih  Jubboo  presented  an  appeal  to  the 

J,  who,   on   the    17th   February   1870, 

;d  the  order  of  the  Deputy  Collector 

as  it  directed  the  petitioners  to  pay 

■rupees  as  damages  to  the  distrainer. 

mtoollah,   as  agent   on   account   of 

irutoonnissa  Btbee,  the  distrainer,  ap- 

to  this  Court,  under  Section  15  of  the 

[and  25  Victoria,  C.  104,  to.  set  aside  the 

(r  of  the  Judge  upon  the  ground  that 

Judge  had  no  jurisdiction  to  entertain 

appeal.    This  Court,  on  the  28th  January 

^ii  quashed  the  Judge's  order  as  having 

made  without  jurisdiction. 

lOo  the  loth  of  March  1871,  the  petition- 

Rassick  Lall  and  Shaikh  Jubboo  present- 

an  appeal  to  the  Collector  under  the 

isions  of  Sections  155  and  156  of  Act 

of  1859.  ^n  ^hc    ^3^*^  March,  the   Col- 

r  rejected  the  appeal  upon  the  ground 

it  was  out  of  time;  that  he   had   no 

etion  under  Section  156  of  Act  X.  of 

9  to  extend   the  time  for  presenting  a 

ion  of  appeal,  and  that  he  was,  therefore, 

d  to  reject  it. 

Od  the  24th  March,  the  petitioners  ob- 
a  copy  of  the  Collector's  order ;  and 
f  on  this  15th  of  May,  they  apply  to  this 
rt  for  an  order  that  the  Collector  should 
ive  their  petition  of  appeal   under  the 
ph  Section.    The  vakeel  for  the  petition- 
refers  to  the  35th  Section  of  Act  XXIIL 
1B61,  contending  that,  in  any  case  where 
pears  to  this  Court  that  in  hearing  an 
a  subordinate  Court  has  exercised 
iction  not  vested  in  him  by  law,  this 
may  pass  such  order  in  the  case  as 


to  the  Court  may  seem  right,  and  contends 
that  this  Court  may  now  make  an  order  that 
the  Collector's  Court  may  receive  the  ap- 
peal. And  in  support  of  that  contention, 
he  refers  to  the  case  of  Kristo  Indur  Roy 
Chowdhry  against  Roopinee  Bibee,  reported 
in  6  Weekly  Reporter,  Act  X.  Rulings, 
page  57. 

We  are  of  opinion  that,  if  the  Court  is 
to  exercise  the  jurisdiction  of  sending  to 
some  other  Court  an  appeal  which  has  been 
presented  to,  and  dealt  with  by.  a  subordinate 
Appellate  Court  which  had  no  jurisdiction 
to  entertain  it,  that  the  application  should  be 
made  promptly,  at  any  rate  within  a  reason- 
able time,  after  the  order  of  such  subordi- 
nate Appellate  Court  has  been  quashed  by 
this  Court  as  made  without  jurisdiction. 
The  appeal  which  the  petitioners  now  seek 
to  present  is  one  which  ought  to  have  been 
presented  to  the  Collector  within  fifteen 
days  after  the  decision  of  the  Deputy  CoU 
lector. 

It  would  appear  probable  that  the  time  for 
appealing  to  the  Collector  had  passed  when 
the  appeal  was  presented  to  the  Judge. 
However  that  may  be,  after  this  Court  had 
set  aside  the  order  of  the  Judge  as  made 
without  jurisdiction,  the  petitioners  waited 
one  month  and  twenty  days  before  they 
applied  to  the  Collector  to  receive  their 
appeal;  and  after  that  appeal  was  rejected 
by  the  Collector  on  the  13th  March,  they 
waited  for  two  months  and  two  days  be« 
fore  making  the  present  application  to  this 
Court. 

We  think  that,  where,  under  Section  35 
of  Act  XXIIL  of  1 86 1,  an  application  is 
made  to  this  Court  to  order  a  subordinate 
Court  to  receive  an  appeal,  which  in  ordi- 
nary course  ought  to  have  been  received 
within  fifteen  days  of  the  original  decision, 
such  application  ought  to  be  made  either  im- 
mediately upon  the  quashing  of  the  order  of 
the  subordinate  Appellate  Court,  or  at  any 
rate  promptly  and  without  any  avoidable 
delay. 

In  the  present  case,  the  time  which  the 
applicant  has  allowed  to  elapse  is  wholly 
unreasonable  with  reference  to  the  time  or- 
dinarily allowed  for  an  appeal. 

We  therefore  think  we  ought  not  to  in- 
terfere,  and  must  leave  the  parties  to  their 
rights  under  the  Deputy  Collectoi^d  order 
[  as  it  stands.  .. 

a       •  ••  • 
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The  i^thMay  1871. 

Present ; 

The  Hon'bic  F.  A.  Glover  and  G.  C.  Paul, 
Judges. 

ArKKri  of  rent — Jurisdictian. 

Case  No.  to  of  1871  under  Act  X.  of  1859, 

Special  Appeal  from  a  decision  passed  ij' 
the  Offifiating  Judge  nf  Hutigport,  daird 
the  zjtk  December  tfl/O.  reversing  a  de- 
cision of  the  Deputji  Collector  0/  Ihetl 
District,  dated  the  i ^Ih  May-  iSjo. 

Sharoda  Pershad  Mookerjee  (PlainliFT), 
Appellant, 


Sreenalh  Mookerjee  (Defendant). 
Respondent. 

Baboos  Sreenalh  Doss  and  Mohinee  Mo- 
htin  Roy  for  Appellant. 

Bahno   Kallee  Prosunno  Dull  for 
Respondent. 

A  luit  b^  a  lessor  for  arrears  of  rent  Is  triable  by 
Revenue  Court  under  Act  X.  of  tSjq,  if  the  princ. 
pal  matterdetniied  under  the  lease  is  land,  and  if  indigo- 
factories  nn  such  land  are  merely  the  adjuncts  or  ap- 


Paul,  J. — In  this  case,  the  plaintifl  sued 
the  defendant  for  arrears  of  rent  due  under 
an  ijarah  lease  in  respect  of  certain  zemin- 
daries  containing,  among  other  things,  3 
or  4  indigo-factories. 

The  Lower  Appellate  Court  has  held  that 
the  Revenue  Court  in  which  (he  suit  was 
tried  had  no  iurisdiction  under  the  provi- 
sions oF  Act  X.  of  1S59  to  entertain  surh 
a  suit,  it  being  in  the  opinion  of  the  Lower 
Appellate  Court  a  suit  rather  for  the  rents  of 
the  buildings  and  houses,  &c.,  which  formed 
the  indigo-factory  than  of  lands  which  were 
let  out  for  the  culiivailon  of  indigo. 

It  is  quite  clear,  however,  that  in  this  case 
the  principal  matter  demised  under  the  lease 
ivas  the  land  of  the  zemindarie.s,  the  two  or 
three  indigo-factories  being  merel)'  adjuncts 
or  appurtenances  thereto.  That  being  so, 
the  suit  was  for  the  arrears  of  the  rent  of 
land,  and  was,  therefore,  triable  by  the  Reve- 
nue Court  under  Act  X.  of  1859. 

We  do  not  think  it  necessary  to  dis- 
cuss the  cases  cited.  No  one  case  cited  bv 
the  Court  below  goes  the  length  of  holding 
that,   when  the  principal  subject-matter  of 


a  lease  consists,  not  of  buildings  or  I 
but  of  land,  the  suit  will  not  lie  in  the  | 
venue    Court,     Here    ihc    principal 
demised  was  land,  and  the  ibiee  or  fm 
diao-faciories    formed    merely  the  1 
or  appurlenances  thereto. 

\\\%    therefore,    ihink    that    the 
Court    had    jurisdiction    to   try    ibe    _ 
case,  and  we  accordingly  remand  k'l 
Lower   .\ppellate   Court   in   be  tried  \ 


The  ijth  May  iS?!. 


The    Ilon'ble   J.    I'.    Norman. 

Chief  Justice,  and  the  Ilon'ble  G-'Cil 

Judge. 

Enhancement— Notice— Landlord  aad  h 
Ca,se  No.  T(i>,  of  1870  under  A«  X.i 

Speci,il  Appeal  from   a    deeiuon   , 
I  he  Judge  of  Nuddea,  dated  l/u  ttt\ 
iSyn.  affirming  a  decision  of  lit  J""^ 

C'llec/or  of   Kooshleah.    dated  j" 

I\':.V(ml.er  '1S68. 

Siee  Copal  Muliick  (Defendant),  AA 

versus 

Dwarkanalh  Scin  (Plaintiflf),  j 

BahM  Sreenalh  Doss  for  An 

Babons  Kalee  Mokitu  Dots  a 

Dhur  Sein  for  Respoodei 

In  the  ca.^eof  a  ten  _  . 

3  landlord'.^  notice  oF  enhancement  uad 
Act  \.  rjf  iB.t^,  is  valid  iF  il  speciSa  ll 
ihf  tenant  will  be  subiecl  for  the  •■ 
the  ground  on  which  enhancement  ■■  c 


I  bear 


The   oniT   11 


eet  and  contect  the  lindlord'i 
ll  Euil  and  on  regular  apjKal.  ili 
;  objected  to  in  special  appeal. 


_,  with  notice  ihal  he  inint  e 
enable  rent,  and  such  prnon  i 
session,  be  mustbe  Uken  to  h» 
:  a  tenant,  and  is  liable  to  th< 


N'oiin.iii,  C.  7.— This  wa«  a  suitjp^ 
I  an  enhanced  rate  after  n""  ' 
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^Tbe  defendant,  the  purchaser  of  the  te- 
of  Mr.  Thomas  Kenny,  holds  78a  big* 
7  cottahs  of  land,  of  which  Mr.  Kenny 
u  annas  as  tenant  to  the  plaintiff. 
Lower  Court  finds  that  he  held  as  a 


notice  of  enhancement,  which  bears 
the  aist  of  Choitro  1272,  was  in  the 
ring  form : — 

Toa  are  in  the  occupation  of  the  lands  " 
nbing  them)  "without  any  settlement 
title;  you  have  no  right  of  occupancy 
ler  Section  6  of  Act  X.  of  1859.     You 
an  intermediate  holder   between  the 
smindar  and   the  cultivator.    Notice   is, 
^fore,  given  to  you  that,  1 5  days  after 
leceipl^of  this  notice,  you  do  present 
:lf  before  me,  and  enter  into  a  settle- 
it  of  the  lands  aforesaid  at  rates  of 
It  to  be  fixed  upon,   so  that  you  may 
K  a  pottah  for  a  few  years,  and  give  me 
['labooleut.     Should   you    not    think    it 
^r,  you   are    to    surrender   the    land 
tin  the  said   time.     Should   you  con- 
in  occupation  of  the  lands  in  ques- 
Kfter  the  expiry  of  the  said  time,  then, 
the  rent  paid  by  you  at  present  is  far 
^v  the  pergunnah  rates  and  the  pre- 
lling  rates  as  well  as  the  rates  prevailing 
the  surrounding  lands,  and  as  at  present 
productive  powers  of  the  lands  and 
value  of  the  produce  have  increased 
nthottt  yoiir  industry,  fair  and  equitable 
les  are  fixed  for  these  lands  below,  and 
shall  be  bound   to  pay  the   rents  in 
>rdaoce  therewith,  or  khas  possession 
the  lands  shall  be  taken,  and  no  objec- 
on  your  part  to  the  same  shall  be 
litted." 

len  follows  a  schedule  giving  a  detail  of 
^Jands  with  their  measurement  and  quali- 
'  the  rates  for  each  sort  of  land,  on  the 
of  which  a  claim  is  made  for  rupees 
^  annas  11,  pie  8  as  rent  for  biggahs 
cottahs  7,  cbittack   i,  the  amount  of 
plaintiff's  11  annas  share  in  the  land. 

IS  parties  went  to  trial,   and  the  case 

once  remanded,  when,  after  an  elaborate 

Iry  before  the  second  Deputy  Collector, 

•^*tes  were  fixed  for  the  different  descrip- 

ofland. 

the  hearing  of  the  appeal  before  the 
from  the  decision  on  remand,  the  ob- 
[^  *  was  for  the  first  time  urged  orally — for 
^^  not  in  the  written  grounds  of  appeal 


— that  the  notice  of  enhancement  was  insnfii- 
cient.  The  Judge  overruled  the  objection, 
and  the  point  has  again  been  raised  on  special 
appeal  from  his  decision  before  us.  One  of 
the  objections,  which  was  also  urged  before 
us,  is  that  defendant  was  a  middleman,  and 
that  the  Deputy  Collector  did  not  go  into 
evidence  of  the  rates  paid  by  middlemen. 
The  defendant  does  not  pretend  to  be  a  ryot 
having  a  right  of  occupancy.  That  being  so, 
the  position  of  the  tenant,  independently  of 
any  legislative  enactment,  would  be  simply 
this :  he  is  in  possession  of  land  as  a  tenant 
whose  tenancy  is  determinable. 

The  landlord  serves  him  with  notice 
which  informs  him  that  he  may  continue 
to  occupy  the  land  if  he  pleases  at  a 
certain  rent,  and  that,  if  he  does  not 
choose  to  pay  such  rent,  he  must  quit  the 
land.  Section  13  of  Act  X.  of  1859  says 
that  the  notice  to  enable  a  landlord  to  claim 
enhanced  rent  musl  specify  the  rent  to 
which  the  tenant  will  he  subject  for  the  en-  . 
suifig  year,  and  the  ground  on  which  en^ 
hancement  of  rent  is  claimed. 

The  notice  served  in  the  present  case 
clearly  gives  the  required  information.  It 
informs  him  with  reference  to  what  circum- 
stances the  landlord  thinks  himself  entitled 
to  a  larger  rent  than  has  been  hitherto 
paid. 

In  the  case  of  a  tenant  circumstanced  as 
the  defendant  is,  who  has  no  right  of  occu- 
pancy, the  only  limif  to  the  landlord's  power 
of  enhancement  would  seem  to  be  that  the 
tenant,  if  he  holds  o.er  after  notice,  will 
not  be  compelled  to  pay  more  than  a  fair  and 
reasonable  rent.  The  Act  requires  that 
the  landlord  should  inform  the  tenant  of 
the  ground  .on  wfiich  enhancement  is  sought, 
not  only  that  the  tenant  may  be  enabled  to 
judge  of  the  reasonableness  of  the  demand 
and  of  the  prudence  of  complying  with  it  or 
otherwise,  but  that  he  may  be  prepared  to 
meet  any  case  which  may  be  made  against 
him  if  the  matter  should  be  litigated. 


I  may  observe  that,  if  the  notice  fairly 
meets  these  requirements,  I  think  it  matters 
little  that  amongst  the  reasons  assigned  for 
claiming  rent  at  the  enhanced  rate  there  are 
some  which  will  not  bear  examination. 

i  Again,  if  the  notice  is  sufficient  to  enable 
,  the  tenant  to  meet  and  contest  the  landlord's 
demand  without  the  risk  of  being  taken  by 
j  surprise ;  if  he  contests  the  case  in  the 
'  original  suit,  and  on  regular  appeal  in  the 
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Coart  below,  whhoat  objection  to  the  form 
of  the  noiice,  it  appears  to  me  to  be  too 
late  to  take  the  objection  by  way  of  spe- 
cial appeal. 

To  allow  such  objeclions — to  dismiss  a  suit 
for  enhanced  rent  because  some  technicnl 
objection  can  be  taken  to  the  form  of  the 
notice — would  be  to  introduce  into  rent-snits 
the  intolerable  evils  of  the  exploded  system 
of  special  demurrers  which  were  put  an  end 
to  for  ever  in  England  by  the  Common  Law 
Procedure  Acts  of  1852  and  1854. 

I  confess  that  I  am  unable  to  understand 
the  case  of  Kaleenath  Chowdhry  versus 
Hamee  Bibee,  11  Weekly  Reporter  ;o6. 
It  is  clear,  however,  that  the  notice  in  that 
case  was  very  different  from  that  which  we 
have  now  to  consider. 

In  Baroda  Kant  Roy  versus  Radha  Chum 
Roy,  13  Weekly  Reporter  163.  I  under- 
stand from  the  language  of  the  decision, 
though  it  is  not  clearly  so  stated,  that  the 
suit  was  not  a  suit  /or  enhanctd  rent  after 
service  of  notice,  hut  a  suit  for  a  kubooleut, 
which  is  a  very  diGTerent  matter.  If  the 
learned  Judges  meant  to  say  that,  when  a 
person  in  possession  of  land  without  paying 
rent  is  served  by  the  zemindar,  under  whom 
he  has  previously  held,  with  notice  that  he 
must  either  quit  the  land  or  pay  a  reason- 
able rent  for  it,  and  after  such  notice  chooses 
to  remain  in  possession,  coming  to  no  settle- 
ment with  the  zemindar,  he  cannot  be  ad- 
judged liable  to  pay  rental  a  reasonable  rate 
on  the  footing  of  the  notice,  I  say.  with 
all  respect  for  their  opinion,  that  I  cannot 
agree  with  them. 

I  think  that  in  such  a  case  the  person  re- 
maining in  possession  must  be  taken  to  have 
assented  to  become  tenant,*  and  to  have  be- 
come liable  to  the  payment  of  rent,  as  was 
held  by  Lord  Wynford  in  the  English  case 
of  Roberts  versus  Hayward,  3  Carringion 
and  Payne  432.  The  obligation  would  arise 
out  of  the  application  of  a  well-known  prin- 
ciple of  taw. 

Thus,  in  the  Roman  Law  it  was  held  that 
an  unwritten  covenant  was  made  either  by 
the  interposition  of  words  or  in  some  other 
way  which  signifies  or  pre- supposes  the 
consent.  The  illustration  given  is:  He 
that  receives  a  deposit,  though  he  do  not 
speak,  obliges  himself  to  the  engagements 
of  depositaries. 

Neither  of  the  cases  cited  (ouches  the 
point  we  have  to  consider  in   the   present 


We  have   only   to  say  that   in  llie 

-jw    before    us    the    notice    appears 
sufficient    to     satisfy    the     requimnetf 
Section  13  of  Act  X.  of  1S59. 

We,   therefore,    dismiss    ihe   appeal 
costs. 

P,xitL  /.—I  concur. 


riie  15th  May  1871. 

Present  : 

The  Honble  K.  Jackson  and  W.  Al 
Judges. 

HeRsurement— Section  lo.  Act  ^Tl.  (R  i 
tS6a— Proced  ure — JurisdictiaiL 

Case  N'o.  i4«i  of  1870  under  Act  X. 
"Ssg. 

Special  Appeal  from  a  litciskn 
hv  Ihe  Officiating  Judge  0/  Mjrm 
dated  Ihe  30I/1  August  i8jo,  «_ 
a  li.aswn  of  Ihe  Deputy  Colleelar^ 

Disiri,:!,  dalal  ijisl  May  tSyo. 

Mahotiiud  liaiiadoor  Mojoomdar  aadMri 
(Defendants),  AppelUmU, 


Kajah  Raj  Kishen  Singh  (liaiiidmt 
Respondent, 

Babooi   Romesh    Chander  Miller  . 

Ckunder  Banerjee  tor  AppellanO. 

Mr.     R.     T.    Allan    and    Baioos    Vt 

Peishail   Banerjee   and    Shoshee 
Sef'i  for  Kespondenl. 


Ana 

pplicant  under  Section  lo.  Ad  VI.  (B.C.)ri 

knowli 

then. 

It  his  avermcDts  >n  objected  to,  and ita 

3X. 

K;eedi  without  inquiry,  the  pr«et*m»li 
id  nitliout  jurisdiction.. 

(he'pr 

priclary  body. 

JatkiL"!.   J.— I   no    not  agree 
Judge  in  Ihe  view  he  has  taken  of  iJw 
Section    10.   Act  VI.  of    i86j,  B.  L.  C 
the  first  place,  1  think  it  is 
that    the  applicant   to   the    Collector 
this  Section  should  prove  that  he  " 
"asc«rl:iin    who    ate    the    persons    Itabk. 
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rent  in  resi>e€t  of  the  lands  or  any 

»ition    of   the   lands   comprised   in    his 

\j    and  that  on    that   account   he    is 

1e  to  measure  the  lands  comprised  in 

estate/'    These  are  the  words  of  the 

%  and  they  show  the  state  of  facts  upon 

:h  alone  there  can  be  an  application  to 

Collector^   and   upon  which  alone  the 

lector    can    assist    the    applicant.    The 

admits  that  there   was    no   inquiry 

le   to  ascertain  whether  any  such  state 

facts  e;cisted.    One  of  the  tenants  of  the 

te   who  objected  to  the  application  ap> 

(d,  and  alleged  that  there  was  no  truth 

[.^e  averments  made  in  the  application, 

that  the  applicant   had   long  been  in 

(essioD,  and  could  not  be  in  ignorance  of 

lands  or  tenures  comprised  in  the  estate, 

that  the  application  was  only  made  to 

the  tenants.    But  still  no  issue  was 

upon  the  point,  and  no  inquiry  made 

lin£^  it.     The  result  is  that  the  CoUec- 

had  not  jurisdiction  to  act  in  the  matter, 

that   all  the  proceedings  must  be  set 

as    Invalid.    It  is  worthy  of  remark 

some  of  the  Clauses  of  the  Section  are 

[,  and   deprive  the  ryot  of  his  tenure. 

by  therefore,  the  more  important  that  no 

^eedin^s  should  be  taken  under  this  Sec- 

except   in  instances'  where  the   inter- 

(Dce  of  the  Collector  is  absolutely  neces- 

%  and  in  such  exceptional  circumstances 

iare  laid  down  in  the  Section.    The  appli- 

must   first  prove   what   steps   he   has 

\u  to  obtain  the  knowledge  of  the  tenures 

estate,  and  that  he  is  unable  to  mea- 

because    he   cannot   ascertain    them. 

applicant  in  this  case  makes  general 

ions,  but  does  not  state  what  steps  he 

to   ascertain  the  tenures,  and  how  he 


think  also  that  the  applicant  under  this 
Ion  must  be  ''the  proprietor  of  the 
;/"  not  a  shareholder  only  in  the 
ietary  body.  It  is  not  right  that  such 
(holders  should  have  separate  measure- 

L     Such  proceedings  would  be  produc- 

of  great  annoyance  and  harassment  to 

tenants  in  the  estate.    The  law  does  not 

that  any  shareholder  of  an  estate  may 

Aj  to  the  Collector;  and  looking  to  the 

rkable  provisions  of  this  Section,  it 
IS  to  me  that  it  should  not  be  extended 
»nd  Its  plain  terms. 


r: 


J%  woald  set  aside  the  Judge's  order,  and 
the  plaintiff's  application   with  all 


Ainsliit  y* — I  concur. 


The  15th  May  1871. 

Presenl : 

The  Hon'ble  F.  A.  Glover  and  G.  C.  Paul, 

Judges. 

Suit  for  rent— Limitation— Section  32,  Act  X., 

1859. 

Case  No.  2531  of  1870  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decisieii  passed 
by  the  Officialing  Judge  of  Backergunge^ 
dated  the  2gth  August  iSjo,  affirming 
a  decision  of  the  Deputy  Collector  of 
that  District,  dated  the  4th  June  i8jo, 

Bykunt  Ram  Roy  (one  of  the  Defendants), 

Appellant, 

versus 

,    IVIussamut  Shurfoonissa  Begum  and  others 
I  (Plaintiffs),  Respondents, 

Baboo  Sreenath  Banerjee  for  Appellant. 

Baboos  Rash  Beharee  Ghose  and  Doorga 
Mohun  Dass  for  Respondents. ' 

Under  Section  32,  Act  X.  of  1859,  the  rent  of  any 
portion  of  one  year  (1273)  is  recoverable  at  any  time  up 
to  the  last  day  of  the  third  year  (1276)  after  its  close. 

Glover,  J, — There  is  no  ground  for  this 
special  appeal.  The  Judge  has  found  as 
a  fact  upon  the  evidence  that  the  rents 
were  payable,  as  claimed  by  the  plaintiff, 
in  10  yearly  kists.  It  is  contended  that 
there  is  no  evidlnce  directly  to  that  point, 
but  that  is  a  question  which  we  cannot  con- 
sider in  special  appeal.  The  Judge  has 
found  generally  upon  the  whole  evidence  in 
the  case. 

The  question  of  Interest  has  been  re- 
peatedly held  by  this  Court  to  be  a  matter 
of  discretion  with  which  this. Court  should 
not  ordinarily  interfere. 

Another  objection,  not  taken,  however,  in 
either  of  the  Courts  below,  has  been  now 
taken,  viz,,  that  according  to  the  plaintiff's 
own  statement,  his  claim  as  to  the  rent  of 
1273  is  barred  by  limitation.  But  this  is 
not  so.  Section  32,  Act  X.  of  1859,  allows 
a  suit  for  recovery  of  rent  to  be  instituted^ 
within  three  years  from  the  last  day  of  the 
year  in  which  the  arrear  claimed  shall  have 
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become  due.     The  rent  of  1273,  therefore,  I  400    rupees;    and    that,    after   ibis 
no  matter  for  what  portion  of  the  year  such  |  the  defendants,  under  a  decree  for 
rent  was  due,  would  be  recoverable  at  any  |  of   rent,   which   they   had  obtained 
time  up  to  the  last  day  of  the  year  1276,  and  j  the  plaintiff's  vendors  in  1866,  fraadt 
on  this  calculation  the  plaintiff  is  clearly  in    put  up  the  tenure  to  sale,  and  parcbi 
time.  for  11  rupees. 


The    special    appeal    is    dismissed    with 
costs. 

Paulj  y, — I  concur. 


The  1 6th  May  1871. 

Present  : 

I 

The  Hon'ble  J.  P.  Norman,  Oyiciaiing  Chief  \ 
Justice,  and  the  Hon'ble  G.  Loch,  Judge.  \ 

Sharer  of  undivided  estate— Rent-suit  by  sharer  ! 
— Section  108,  Act  VIII.  of  1859— Section  4,  > 
Act  VIII.  (B.  C.)  of  1865. 

Case  No.  32  of  187 1. 

Special  Appeal  front  a  decision  passed  by  1 
the  Judge  of  the  24'Pergunnahs,  dated  the  ' 
2yth    October    i8/0^   reversing  a  decision 
of  the   Moonsiff  of  Satkhirah^  dated  the 
26th  February  i8yo, 

Dwarkanath  Chuckerbutty  (Plaintiff), 
Appellant, 

versus 

Dhun  Monee  Chowdhrain  and  others 
(Defendants),  Respondents, 

Baboo  Anund  Chunder  Ghossal  for 
Appellant. 

Baboo  Tarucknath  Dutt  iSx  Respondents. 

A  suit  by  a  sharer  in  a  joint  undivided  estate  for 
money  due  to  him  on  account  of  his  share  of  the  rent 
of  an  nnder-tenure  situate  in  such  undivided  estate 
falls  within  the  provisions  of  Section  108,  Act  X.  of 
1859. 

Where  the  owner  of  an  undivided  estate  lets  his 
share  to  a  tenant  by  givin"-  a  pottah  and  taking  a  kuboo- 
leut,  a  suit  for  the  rent  of  such  undivided  share,  treated 
as  a  separate  and  distinct  under-tenure,  may  come 
under  the  provisions  of  Section  4,  Act  VIM.  (B.  C.) 
of  18C5.  ' 

Norman,  C,  ^.—The  plaintiff  sues  for  the 
declaration  of  his  title  and  for  confirmation 
of  his  possession  in  a  half  share  of  mouzah 
Ramnuggur,  and  for  the  reversal  of  the 
sale  of  that-  estate  by  the  Collector  under 
Act  X.  of  1859.  lie  alleges  that  in  Fal- 
goon  1274,  /,  e.y  February  1868,  the  former 
holders  of   the   tenure   sold    it   to  him   for 


The  first  Court  found  that  the 
fraudulent  and  illegal,  declared  that 
to  the  defendants  be  invalid,  and 
that  the  plaintiff's  title  be  conHrmed.] 
appeal,   the   Judge   finds  that  the 
Court  erroneously  proceeded  iu  the 
tion-case   under   the   Bengal  Act  V] 
1865,  and  sold  the  tenure  instead  of 
merely  the  right,  title,   and  interest 
judgment-debtors.     He  also  finds 
Revenue  Court  exceeded  its  pqjver, 
the   sale   must   be  held  ineffectual  ta. 
more  than  the  right,  title,  and  intereSi 
judgment-debtors,  **  that  is  to  say,  tlu 
est  of  the  plaintiff  to  zvhom  it  had  pn 
ly  passed.^'     The  learned  Judge  theni 
a  decree  declaring  that  the  defendants 
chased  at  the  sale  the  one-half  share 
interest  held  by  the  plaintiff  in  die 
tenure. 

From  that  decision  there  has  becnii 
appeal,  and  it  has  been  admitted  onthji 
of  the  respondent's  vakeel  that,  if  the 
is  correct  in  saying  that  the  sale  passed! 
the  right,  title,  and  interest  of  thejudj 
debtors,  such  sale  does  not  in  any  vay 
the  interest  of  the  plaintiff  who  had 
his  title  by  purchase  from  the  judgment- 
ors  6  months  before  the  sale  under  A 
of   1859   under  which  the  defenchnts 
acquired  their  supposed  rights.    Bnt  tfj 
been  contended  by  the  respondents' 
that  the  decision  of  the  Judge  is  capJ 
being     supported     upon    another   gf( 
namely,  that  the  sale  in  the  CoIIecior'f 
reallv   took   place   under  the  pronac 
Section  4,  Act  VIII.  of  1865,  B.  C. 

Now,  in  considering  this  question 
necessary  to  look  carefully  to  the  w 
the   case.     The  property  of  which  wj 
fendants,  as  zemindars,  held  an  eight-f" 
share  was  ijmalee.     In  1225,  the  *!■ 
proprietors   of  the  several  S-annas  sh^ 
Ramnuggur  executed  separate  poC(a«^ 
granting  8  annas  of  Ramnuggur  to  thcp 
iff' 8   vendors   at   separate  rents.    TU 
was  then  jungle,  and  the  culuvated  "" 
of  it  was  described  in  each  of  tn^se 
as  151  beegahs.     In  pursuance  of  a 
sion  contained  in  each  of  these  po^a** 
land  was  subsequently  measured.   ^  5  ^ 
surement  took  place ^n  the  year  \m^ 
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m  that  measurement  jummabundees  were 
|irn  up  showing  the  total  rental  on  ac- 
pi  of  166  beegahs  15  -cottahs  and  4 
Idahs  of  land  to  be  44  rupees  and  8 
|M,  of  which  the  share  of  the  defendants 
;lhe  present  case  was  22  rupees  and  4 
ps.  There  were  three  jummabundees  ;  one 
ing  the  share  in  the  entire  rent  payable 
eight-annas  shareholder,  and  the  other 
each  showing  the  sum  of  1 1  rupees  and 
mas  as  payable  to  each  of  the  two  other 
ioas  shareholders.  The  defendants  sued 
got  a  decree  in  1866  for  rent  on  the 
ig  of  that  junimabundee  ;  and  I  think  it 
possible  to  doubt  that  the  decree  for 
rent  is  rightly  and  correctly  described 
decree  given  in  favor  of  a  sharer  in  a 
andivicted  estate  for  money  due  to  him 
count  of  his  share  of  the  rent  of  an 
i-teuure  situate  in  such  undivided  es- 
If  that  be  so,  the  case  falls  within  the 
isions  of  Section  io5,  Act  X.  of  1859, 
the  learned  Judge,  Mr.  I^eaufort,  was 
right  in  saying  that  the  sale  took  place 
X  the  provisions  of  that  Section. 

have  no   doubt   that   the  owner  of  an 

ivided   estate    may,    by  giving  a  poltah 

taking  a  kubooleut,  let  his  share  of  the 

rtv  to  a  tenant,  and  agree  to  receive 

from  such  tenant  in  respect  of  a  tenure 

may  consist  of  his  undivided  share ; 

if  that  be  the  case,  it  may  well  be  that 

it  for  rent   of   such    undivided    share, 

id  as  a  separate  and  distinct  under-te- 

te,  may    come    under   the   provisions   of 

':ion  4  of  the  Bengal  Act  VIII.  of  1865. 

the  present  case,  it  is  clear  that  the 
.  engagement  under  the  jummabundees 
for  an  entire  rent  of  which  the  shares 
separately  allotted,  and  in   respect  of 
,  shires  the   parties   entered   into  such 
rifate   engagements    as   to  render  them 
We  to  suits  for  such  separate  shares  of 
rent.    I  think,  therefore,  that,  after  that 
igement  evidenced  by  those  jummabun- 
i,  it  cannot  be   said    that  the  separate 
reholders  in  the  undivided  estate  creat- 
several    distinct    and    separate    under- 
ircs  in  respect  of  their  undivided  shares. 
J  judgment-debtors,  at  the  time  of  the  sale 
Icr  Section  108,  had  already  sold  every 
^%  which  they   possessed   in   the  tenure 
Ibe  now  plaintiff,  and   therefore  the  de- 
viants  (zemindars)    by    that    remarkable 
chase  of  property,    which    had   recently 
.-bed  400  rupees,  for  11   rupees,  got  no- 
.  ^.   I  cannot  sav  that  I  regret  that  I  am 
"T>^e  to  reverse  the'  decision  of  the  Judge, 


and  declare  the  plaintiff  entitled  to  the  de- 
claration prayed  for. 

The  plaintiff  will  get  his  costs  in  all  the 
Courts. 

Loch,  y,  —I  concur. 


The  17th  May  1871. 

Present : 

The  Hon'ble  F.  A.  Glover  and  G.  C.  Paul, 

Judges, 

Hid  treasure— Rig:hts  of  finder— Section  8, 
Regulation  V.  of  1817. 

Case  No.  98  of  187 1. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Hooghlv,  dated  the  agth 
December  i8*jo. 

Oma  Churn  Banerjee  (Petitioner), 

Appellant^ 

versus 

The  Collector  of  Hoogfcly  on  behalf  of  Go- 
vernment (Opposite  Party),  Respondent. 

Baboo  Tarucknath  Dutt  for  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

Under  Section  8,  Regulation  V.  of  iSi 7,  the  finder  of 
hidden  treasure  loses  his  rigfht  to  the  same,  if  he  does 
not  notify  his  discovery  Jo  the  Zillah  Judge  within  one 
month. 

Any  custom  which  there  might  have  been  in  respect 
to  the  ownership  of  discovered  treasure  was  done  away 
with  by  the  enactment  of  Regulation  V.  of  18 17. 

Glover,  y.— The  appellant  in  this  case 
objected  to  the  order  passed  by  the  Judge 
of  Hooghly  in  respect  of  the  ownership  of 
certain  treasure  found  in  a  field  within  the 
appellant's  zemindaree.  It  appears  that 
certain  persons,  in  the  <:ourse  of  digging  a 
field  within  the  appellant's  estate,  came  upon 
an  earthen  pot  containing  some  348  rupees. 
There  was  a  quarreT  amongst  themselves  re- 
garding the  appropriation  of  the  money, 
which  the  zemindar  heard  of,  and  90  came 
in  and  took  it  on  his  own  account.  The 
zemindar  claims  this  property,  in  the 
first  place,  alleging  that  he  was  the  person 
who  found  it,  inasmuch  as  it  was  found  by 
his  servants  while  carrying  out  his  orders 
in  digging  a  field. 

If  this  be  so,  and  if  he  be  entitled  to  call 
himself  the  finder  of  this  hidden  treasure, 
it   is  quite   clear  that,   under  Section   8  of 
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Regulation  V.  of  1817,  he  has  lost  his  right, 
inasmuch  as  he  did  not  notify  the  fact  of 
the  money  being  found  to  the  Zillah  Judge 
within  one  month  as  required  by  the  Regu- 
lation. He  then  states  that,  supposing  that 
he  is  not  entitled  to  claim  as  fmder,  he  is 
entitled  to  get  the  money  under  the  general 
custom  of  the  country  which  gives  property 
of  tbis  description  to  the  owner  of  ihe  es- 
tate in  which  it  is  found. 

Now,  in  the  first  place,  whatever  custom 
there  might  have  been  at  one  time  with 
regard  to  such  matters  was  done  away  with 
by  the  enactment  of  Regulation  V.  of  18 17, 
the  preamble  of  which  states  expressly  the 
reason  why  that  law  was  enacted,  namely, 
because  of  the  doubt  which  had  arisen  as  to 
the  disposal  of  such  property  on  account  of^ 
the  conflicting  provisions  of  the  Hindoo  and 
Mahomedan  Law ;  and  even  were  we  to  sup- 
pose, for  the  sake  of  argument,  that  there  was 
such  a  custom  still  existing,  it  is  quite  clear 
that  the  appellant  could  not  be  called,  in  the 
sense  which  he  seeks,  the  owner  of  the  soil, 
inasmuch  as  the  ownership  of  the  soil  for 
such  purposes  would*be  the  ruling  power  of 
the  country,  that  is,  the  Government. 

The  appeal  is  dismissed  with  costs. 


The  17th  May  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

Rig:ht  of  way— Purchaser. 

Case  No.  1835  of  1870. 

Special  Appeal  from  (Jl  decision  passed  by 
the  Judge  0/ the  24'Pergunnahs,  dated  the 
26th  May  i8jo,  modifying  a  decision  of 
the  Additional  Moonsiff  of  that  District, 
dated  the  jrst  December  i86g. 

Nubeen  Chunder  Bullub  (Plaintiff), 
Appellant, 

versus 

Bhoobun  Chunder  Mundul  and  another 
(Defendants),  Respondents. 


Baboos  Kalee  Mohun  Doss  and  Aihtni 
Dhur  for  Appellant. 

Baboos  Sreenath  Doss  and  Hem  Ckm 
Banerjee  for  Respondents. 

The  purchaser  of  a  house  acquires  tberigki 
use  of  a  way  to  a  road  which  had  been  eo joyed* 
house  by  the  vendor,  if  it  is  not  merely  a  ri| 
way  of  necessity,  but  a  particular  right  over  a 
path. 

Norman,  C  J, — ^This  is  an  appeal  . 
decision  of  the  Judge  of  the  24-Perg« 
The  plaintiff  claims  a  right  of  way  by 
row  pathway  leading  from  a  bouse  n 
by  him  along  the  front  of  four  difleremi 
or  portions  of  houses,  belonging  to  1 
fendant  Bhoobun  Mohun  Mnndol, 
wards  to  a  public  road.  The  t\ 
proves  that  the  house,  of  a  portion  of 
the  plaintiff  has  become  possessed  bf 
chase  from  Nobongo  Dassee,  the  ^liAf^ 
Puran  Chunder  Mundul,  was  foynerJy 
joyed  by  four  shareholders,  Bhoohno  ' 
hun,  Bycunt  Nath,  Ryechurn,  and  ' 
Chunder,  and  that  a  partition  took  pi 
does  not  appear  when,  but  probab^  a 
long  time  ago — between  these  four  w 
brothers  and  co-sharers,  by  which  the 
tion  of  the  house  on  the  south  v-as  aD 
to  Puran  Chunder.  Puran  Chunder 
about  12  years  ago,  and  it  is  in 
that  during  the  lifetime  of  Puran  Cbra 
and  subsequent  to  the  partition,  he  cnjc 
a  right  of  way  from  the  house  now  in 
possession  of  the  plaintiff  from  a  p( 
the  north-western  extremity  of  that 
running  northwards  to  the  pubh'c 
It  is  also  clear  that  a  right  <rf  way  over 
specific  path  was  enjoyed  by  Paran  Cb« 
in  his  lifetime,  by  his' widow  after  his  ^, 
and  by  the  plaintiff  after  his  parcbase  fiilj 
period  which,  we  have  no  doubt  upOB 
evidence,  very  considerably  exceeds  u 
before  the  commencement  of  the  suit, 
result  of  that  evidence  is  to  establish 
the  plaintiff,  who  is  the  purchaser  of 
house  in  question  from  Nobongo  Dassee^ 
now  entitled  to  a  right  of  way  over  *' 
path  in  question  to  the  public  road, 
purchasing  the  house  from  Nobongo— w 
ing  as  we  do  for  the  purpose  of  the  ^n 
argument  that  Nobongo  had  a  right  to  s 
the  house — the  plaintiff  acquired  the  "^ 
to  the  use  of  the  way  which  had  been  ci 
ed  with  the  house  hy  the  person  who 
to  him^ 
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iThe  Judge  appears  to  have  taken  a  mis- 
^  view  of  the  right  of  the  plaintiff.  He 
1:  "I  think  that  the  plaintiff  cannot 
list  on  the  re-opening  of  this  particular 
of  way.  All  that  he  can  claim  is  an 
%j  and  uninterrupted  means  of  communi- 
tion  between  his  house  and  the  road, 
can  claim  a  right  of  way  to  the  road, 
not  the  particular  line  of  way  across 
land  of  the  defendant  wbich  he  has 
lerto  used."  If  the  right  which  was 
td  in  the  plaintiff  was  a  mere  right  to 
is  called  a  way  of  necessity,  the 
(e'fl  view  might  have  been  correct,  but 
the  plaintiff  in  the  present  case  estab- 
^s  by  the  evidence,  not  only  of  his  own 
ss,  but  of  those  of  the  defendant,  is 
:ific  property — a  particular  right  of 
over  a  defined  path.  One  of  the  defend- 
o?rn  witnesses  says  that,  in  the  latter 
of  Puran's  life,  he  never  knew  him  to 
wgh  the  house  now  occupied  by  the 
idant,  or  to  use  any  other  way  except 
p^  in  question. 

•everalT^bjections  have  been  taken  on  the 
B  of  the  respondent  to  the  maintenance 
[dw  present  action.    Now,  we  propose  to 
lider  one  or  two  of  the  objections  to  the 
itenance   of    the   suit   in    detail.    The 
point  which  it  is  material  to  consider 
^ether,  the  defendant  having  built  over 
I  path  in   question,    and  obstructed   the 
ptiff's   right   of   way,   the   plaintiff    has 
eladed    himself   by    acquiescence    from 
ling  to  the  Court  to  ask  for  the  removal 
'»e  obstruction. 

«  defendant   first  obstructed   the   way 

[4e  3i8t  }yest  1276,  and  the  plaintiff,  on 

#  Assar,   that  is,   9  days  afterwards, 

toted  this  suit  in  the  Moonsiff's  Court, 

tag  for  the  removal  of  the  obstruction. 

clear,  therefore,  that  the  plaintiff  in- 
ly resorted  to    the    Court  to  ask   for 

from  the  obstruction. 

»e  next  objection  was  that  the  plaintiff, 

graying  for  the  removal  of  the  obstruc- 

in  the  road,  is  not  acting  in  good  faith. 

*as  contended  that  the   plaintiff  is   not 

"^|y  seeking  10  enforce  his  legal  right,  but 

)ing  80  for  the  purpose  of  harassing  and 

"^g   the    defendant.     But    unfortunately 

«e  defendant  it  is  in  evidence  that  the 

idant,  at  the  time  when  he  commenced 

obstruction,    heard     that    the    plaintiff 

*^a  to  it,   upon   which  he  threatened 

r  P'**»*»i»ff»  and  said  that  "  he  would   see 

"^  the  plaintiff,  liked   ealing  his    own 


house,''  clearly  showing  that  he  meant  to 
give  the  plaintiff,  who  is  a  comparatively 
poor  man,  a  iasie  of  the  costs  and  expenses 
of  litigation.  We  think  after  that  it  does 
not  lie  in  the  mouth  of  the  defendant  to 
complain  that  the  plaintiff  insists  on  his 
legal  rights. 

The  next  point  is  that,  the  suit  having 
been  instituted  on  the  9th  Assar  1276,  on 
the  1 8th  Assar,  that  is  9  days  afterwards, 
the  plaintiff  sold  his  property  to  one 
Koonj  Behary  Pal  for  600  rupees  with  a 
number  of  stipulations  as  to  the  payment 
of  costs,  which  show  pretty  clearly  that  this 
suit,  as  now  brought,  is  the  suit  of  Koonj 
Behary  P^l,  who  has  some  grudge  or  other 
against  .the  present  defendant.  One  of 
these  stipulations  was  that  ''if  the  plaintiff 
*'is  successful,  Koonj  Behary  Pill  is  to  get 
''all  the  costs."  Certainly,  that  is  not  an 
agreement  which  the  Court  ought  to  favor, 
and  we  should  not  be  doing  justice  if  we 
allowed  Koonj  Behary  to  reap  .any  benefit 
from  it.  Therefore,  we  think  that,  while 
ordering  the  defendant  to  remove  the  ob- 
struction and  re-open  the  way  which  existed 
before  the  commencement  of  this  suit  within 
6  weeks  after  the  service  on  him  of  this 
decree,  we  ought  not  to  give  costs  in  this 
suit,  but  leave  each  party  to  bear  his  own 
costs. 


The  i8ih  May  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justicey  and  the  Hon'ble  G.  Loch,  yudge. 

Estoppel— Res  adjndicata. 

Case  No.  63  of  1871  under  Act  X.  of  1859. 

• 
Special  Appeal  from  a  decision  passed  bv 
the  Judge  of  the  2jf-PergnnnahSy  dated  the 
2'/th  October  18'jOy  modifying  a  decision 
of  the  Deputy  Collector  of  Diamond 
Harbour,  dated  the  ^nt  March  i8*jo, 

Aukhil  Chunder  Mookerjee  and  others 
(Plaintiffs),  Appellants, 

versus 

Shib  Narain  Ghose  (Defendant), 
Respondent* 
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Bahoos  Chnnder  Madhuh  Ghose  and  Hem 
Ch under  Banerjee  for  Appellants. 

Baboo  Bam  a  Churn  Banerjee  for 
Respondent. 

Such  matters  only  as  are  decided  lietween  the  parties 
by  the  decree  in  tlie  suit  i>u«-ht  to  ))e  treated  a«;  bindinj;^ 
ag^ainst  them  in  subse(|uent  litigation.  No  part  of  the 
reasoning  on  the  findinjji^s  of  fact  which  have  induced 
the  Court  to  come  to  its  decision  is  binding*  as  betwesn 
the  parties  further  than  for  the  purposes  of  the  particu- 
lar decision. 

Norman,  C.  J. — This  Is  a  suit  for  the 
rents  of  certain  lands  within  the  plaintiff's 
zemindaree  at  an  enhanced  rate  after  notice, 
to  which  the  defendant  made  answer  that 
his  tenure  was  not  liable  to  enhancement, 
because  the  land  had  been  held  ii  a  rent 
which  had  not  been  changed  from  the  date 
of  the  permanent  settlement. 

The  zemindaree  is  held  in  two  shares,  of 
one  of  which — the  7-annas  share — the  plaint- 
iffs became  Xhe  purchasers  at  a  sale  in  1861. 
The  plaintiffs,  in  1863,  brou^^ht  a  suit  against 
the  present  defendants,  praying  for  a  kuboo- 
leut  at  an  enhanced  rale  of  rent. 

After  a  remand  by  this  Court  on  special 
appeal  from  the  decision  of  the  Judge,  the 
Deputy  Collector  of  Diamond  Harbour,  Mr. 
Pratt,  by  a  decision  dated  the  31st  May 
1865,  seems  to  have  held — for  we  cannot 
say  that  he  distinctly  and  in  direct  terms 
decided — that  the  tenuis  was  not  protected 
from  enhancement,  because  he  thought  that 
the  evidence  produced  by  the  defendant  as 
to  uniform  payment  of  rent  for  20  years 
was  suspicious  and  unsatisfactory.  But  he 
went  on  to  trv  the  issue  as  to  whether  the 
defendant  was  liable  to  euhancement,  and 
ultimately  he  held  that,  on  account  of  the 
then  recent  cyclone,  the  tenant  could  not 
afford  to  pay  higher  rent ;  and  he  therefore 
dismissed  the  suit. 

The  present  suit  wa%  brought  on  the  8th 
July  1868.  The  Judge  finds  that  the  re- 
ceipts of  rent  which  have  been  produced  by 
the  defendant  are  genuine,  and  that  certain 
iokas  or  accounts  of  collections  made  during 
the  years  1265,  1267,  and  1268,  during 
which  time  the  7-annas  share  was  in  the 
possession  of  the  9-annas  shareholder,  are 
also  genuine,  and  that  these  dakhilas  and 
tokas  prove  that  the  rent  was  not  varied  for 
a  period  of  something  like  40  years.  On 
these  grounds,  the  Judge  dismisses  the  suit, 
atid  declares  the  defendant's  tenure  is  not 
liable  to  enhancement. 


It  is  objected  before  us  on  special 
that  the  finding  of  the  Deputy  Colleoa 
his  decision  of  May   1865  that  the  tei 
was  not   one   protected  from  eDhan< 
ought  to  have  been  treated  by  the  lodges 
conclusive  in  the  present  suit. 


I 

n 
it 
t( 

'  It 

I  u 
(( 


iC 
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Tlic  Judge  says:  '*The  judgment  .0(1 
Deputy  Collector  of  May  18651  ftai 
final  in  regard  to  the  issue  of  a 
rental,  because  it  did  not  rest  on  the 
fmding  on  that  issue.  It  proceeded 
other  grounds;  and,  as  the  suit  was 
missed,  the  defendant  had  no  oppoi 
of  appealing  or  of  contesting  the  poii 
the  Appellate  Court,  since  the  plaintiff  1 
not  prefer  an  appeal." 


We  think  that  the  Judge  if  right  in 
ing  that  the  finding  of  the  Deputy  Coll 
in  1865  was  not  a  decision  bindin;  on 
,  defendant,  or  which  can  be  treated  as  lai 
!  bound  the  defendant  by  way  of  estoppdj 
'  otherwise   in  the  present  suit.    It  was 
'  to  the  defendant,  notwithstanding  thai 
infir,  again  10  contest  the  question  of  the; 
bilitv  of  his  tenure  to  enhanccmenl. 

According  to  the  English  rule,  the  fini 
,  on  an  issue  between  the  same  parties  \fi 
i  former  suit   is  only  conclusive  by  wty 
estoppel  in  those  cases  where  that  whidjj 
called  the  judgment  in  Kngland,  and  «l 
is   equivalent  to   what  is  called  the  it 
here,  proceeds  on  the  very  point  decided] 
the  verdict  or  finding  of  fact  on  the  r^ 
A  judgment  is  not  conclusive  as  to  anj 
ter  which  came  collaterally  in  question  (j 
The  Duchess  of  Kingston's  caj^:  Pej 
William  DeGrey.  Lord  Chief  Justice  of  l 
Common  Pleas,   delivering  the  unamr 
opinion  of  the  Judges  in  the  House  of 
Smith's  Leading  Cases  424).    Lord 
borough,    in    Outram   versus  Moonrood»j 
East   346,    has   rightly  treated  the  qt 
as  being  whether  the  defendant  was  eslopj 
by  a  former  verdict  and  judgment  on  ' 
same  point  in  the  action  on  trespass. 

In  Barrs  versus  Jackson  (i  Vo.  and  C0.I 
C,  p.  585),  Vice-chancellor  Knight  m 
stated  the  rule  against  re-agitating  tnaiier  1 
judicated  to  be  subject  to  this  resmdN 
that  •'  howe\-er  essential  the  establishmew 
"  particular  facts  may  be  to  the  soonflDT 
''of  a  judicial  decision;  ^<>^«^^'  JliT 
"proceed  on  them  as  established ;  a«^ 
"ever  binding  and  conclusive  the  ttecw 
as  to  its  immediate  and  direct  odj« 
facts    are   not   all  necf<.J 

f 


"may 

"be,    tho?e 
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lablished  conclusively  between  the  par- 
and  either   may   again  litigate  them 

any  other  purpose  as  to  which  they 
ly  come  in  question;  provided  the  im- 

liate  subject  of  the  decision  be  not  at- 
ipted  to  be  withdrawn  from  its  operation 
as  to  defeat  its  direct  object.' 

fhese  decisions  show  that  such  matters 
ab  are  decided  between  the  parties  by 

lecree  in  the  suit  ought  to  be  treated  as 

ting  against  them  in  subsequent  litiga- 
No  part  of  the  reasoning  on  the  find- 

of  fact  which  have  induced  the  Court  to 
to  its  decision  are  binding  as  between 

parties  further  than  for  the  purposes  of 
^particular  decision. 

Taylor  on    Evidence,    Section   1528, 
pointed  out  that,  if  for  any  cause  **  no 
P  judgment  of  the  Court  has  been  pro- 
iced  upon  the  matter  in  issue,  the  pro- 
lings  are  not  conclusive.' 

tow,  in  the  case  before  us,  the  final  deci- 
of  the  Court,  that  is,  the  final  decree  of 

K^ollector,  did  not  proceed  on  his  decision, 
as  it  was,  that  the  tenure  was  not  lia- 

flo  enhancement.  The  decree  was  a  de- 
dismissing  the  suit  for  a  kubooleut  at 

Ltnhanced  rate.     The  reason  which  im- 

|iatel\  induced  the  Collector  to  pronounce 

decision  was  the  absence  of  proof  that 

l^ate  demanded  was  reasonable  under  all 
ircumstances.  Incidentally,  and  not  as  a 
fe:  on  which  his  decision  proceeded,  the 
ictor  expressed  an  opinion — I  can  scarce- 
Kit  it  any  higher,  but,  assuming  that  he 
W  the  matter,  the  Collector  decided — 
be  was  not  precluded  from  proceeding 
iliance  by  any  proof  which  the  defend- 

[.was  then  able  to  give  before  him  of  the 

ithat  he  held  from  the  time  of  the  per- 
int  settlement  at  a  fixed  rate. 

be  special  appellant  has  failed  to  estab- 
the  soundness  of  the  view  of  law  which 
^as  put  before  the  Court,  and  we  see  no 
>n  for  disturbing  the  judgment  of  the 
re  on  that  point. 

'he  other  point  urged  before  us  is  one 
^J  of  fact.    The  Judge,  on  the  evidence, 

come  to  the  conclusion  that  the  tenure 
[ttat  liable  to  enhancement.  Whether  that 

i}oa  IS  right  or  wrong,  it  is  not  open  to 

tion  on  special  appeal. 

»e  dismiss  this  appeal  with  costs. 


The  1 8th  May  1871. 
Present : 

m 

The  lion'ble  L.  S.  Jackson  and  A.  G. 
Macpherson,  Judges, 

Jurisdiction — Act  XL.  of  i858~Manager's 

powers. 

Case  No.  24  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sarun^  dated  the  ist 
November  iS*jo. 

Sheo  Prosunno  Chobey  (Petitioner), 
Appellant, 

versus 

Gopal  Sum  (^Opposite  Party),  Respondent, 

Baboo  Omurnath  Base  for  Appellant. 

No  one  for  Respondent. 

Per  yacksuHf  *^. — Where  a  manager  is  appointed 
under  Act  XL.  of  x^si^  the  Civil  Court  has  no  authori- 
ty to  restrict  or  limit  by  description  or  otherwise  the 
nature  or  extent  of  the  minor's  property. 

Jachony  J, — In  the  order  made  by  the 
Judge  in  this  matter  which  the  appellant 
complains  of,  the  Judge  appears  to  have 
gone  beyond  his  strict  authority. 

Aft  XL.  of  1858  empowers  the  Civil  Court, 
under  certain  circumstances,  to  appoint  mana- 
gers to  the  property  of  minors.  Those  mana- 
gers, when  so  appointed,  are  vested  with 
authority  to  take  and  manage  the  property 
of  minors,  and  are  bound  to  do  so  to  the  best 
of  their  judgment  and  ability.  The  Court 
has  no  authority  to  restrict  or  limit  by  de- 
scription or  otherwise  the  nature  or  extent 
of  the  minor's  property  ;  and  if  any  ques- 
tion should  afterwards  arise  of  the  manager 
having  improperly  given  up  or  mis-mana- 
ged the  property  belonging  to  the  minor, 
the  order  of  the  Judge  made  on  this  occa- 
sion will  certainly  be  no  protection  to  him. 
The  Judge's  order,  therefore,  in  this  respect, 
appears  to  be  incorrect;  but  it  does  not 
appear  that  the  appellant  before  us  has 
any  locus  standi  upon  which  he  is  entitled 
to  come  in  and  complain  of  the  order. 
The  appeal,  therefore,  so  far  as  he  is  con- 
cerned, must  be  dismissed,  but  the  Judge 
should  consider  the  observations  which  I 
have  made,  and  regulate  himself  accord- 
ingly. 

J/aipherson,  y.— Without  saying  that  the 
Judge's  order  is  right,  I  agree  in  thinking 
that  this  appeal  must  be  dismissed. 
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The  i8th  May  1871. 

Presenl  : 

The  Hon'ble  L.  S.  Jackson  and  A.  G. 
Macpherson,  Judges, 

Decree— Jndgment—Execotion. 
Case  No.  58  of  1871. 

Special  Appeal  from  an  order  passed  by 
the  O^ciating  Judge  of  Ttrhooi,  dated 
the  8th  December  i8jOy  reversing  an 
order  of  the  Sudder  Moonsiff  of  that 
District^  dated  the  2^th  June  iSyo, 

Mirza  Mehdee  Beg  (Judgment- debtor, 
Objector),  Appellant, 

versus 

Zellal  Thakoor  and  others  (Decree-holders), 

Respondents, 

Mr,  R,  E.  Ttvidale  for  Appellant. 

No  one  for  Respondents. 

Where  a  decree  of  the  Sudder  Court  was  in  general 
terms,  vie,,  "  that  the  appeal  be  decreed  with  costs," 
though  the  judgment  indicated  a  different  intention : 

H^LD  that  the  decree  ought  not  to  have  been  used 
to  obtain  execution  for  the  whole  of  the  claim,  but 
restricted  to  that  which  it  was  the  manifest  intention 
of  the  Court  to  grant. 

Jackson,  J, — It  certainly  does  appear,  as 
alleged  by  the  special  appellant,  that  the 
Judge  has  put  an  erreneous  construction 
on  the  order  of  the  late  Sudder  Court  made 
in  December  i860.  The  decree  of  that 
Court  being  in  extremely  vague  and  general 
terms,  namely,  'Hhat  the  appeal  be  decreed 
with  costs,"  resort  should  have  been  had 
to  the  judgment  which  accompanied  it — in 
the  first  place,  to  the  Oord 00  judgment  which 
was  filed  with  the  decree,  and,  if  that  did 
not  clear  up  the  matter,  then  to  the  original 
judgment  itself  in  English,  a  copy  of  which 
could  have  been  easily  obtained.  It  appears 
clear  enough,  even  from  the  Oordoo  (at 
all  events  from  the  English)  judgment, 
what  relief  the  Sudder  Court  intended  to 
give ;  and  that  was,  that  the  plaintiff,  having 
succeeded  in  obtaining  a  decree  in  respect 
of  the  share  owned  by  one  Meher  AH  out  of 
the  property  which  he,  the  plaintiff,  claim- 
ed, ought  not  to  have  been  made  to  pay  the 
costs  of  the  defendants  as  to  the  whole  of 
the  property,  but  that  he  ought  himself  to 
have  recovered  a  decree  with  costs  as  to  the 
share  of  Meher  AH.  It  seems  singular  that 
a"  decree  should  have  been  made  without 
specification    of    that    share,    and   that  the 


plaintiff  should  have  been  satisfied  with  such 

a  decree ;  but  certainly  the  plaintiff  ought 

not  to  be  allowed  to  make  use  of  such  a 

decree  as  he  obtained,  for  the  purpose  of 

obtaining,  as  he  appears  to  have  obtained, 

!  execution  in   respect  of  the   whole  of  his 

■  original   claim,   but  ought  to  be  restricted 

)  to   that  which   alone   it  was   the    manifest 

!  intention    of    the    Sudder    Court    to    give 

I  him. 

The  order  of  the  Judge,  therefore,  in  so 
far  as  it  allows  the  plaintiff  to  execute  the 
decree  for  the  entire  two  annas  of  the  pro- 
perty in  dispute,  with  costs,  must  be  re- 
versed, and  he  will  pass  a  fresh  order  in 
accordance  with  the  decree  of  the  Sudder 
Court  as  explained.  « 

Macpherson,  J, — I  am  of  the  same  opi- 
nion. 


I 


The  1 8th  May  1871. 
Present  : 

The  Hon'ble  L.  S.  Jackson  and  A.  G. 
Macpherson,  Judges. 

Proceeding;s  in  execution. 

Case  No.  78  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Gya,  dated 
the  2jrd  December  iSjo,  affirming  an 
order  of  the  Subordinate  Judge  of  thai 
District,  dated  the  Jth  May  i8*jo, 

Moonshee  Syud  Ameer  AH  (Decree-holder), 

Appellant, 

versus 

Saheb  Singh  (Judgment-debtor),  Respondents 

Mr.  R,  E,  Twidale  for  Appellant. 

Mr,  R,  T,  Allan  and  Baboo  Unnoda 
Pershad  Banerjee  for  Respondent. 

Where  an  applicant  for  execution  did  nothing  beyo. 
depositing  tuiiubana,  without  indicating  the  mode 
which  execution  was  to  be  obtained,  his  pjoceediog\^ 
held  not  to  be  a  bond-fide  proceeding  keeping  \ 
decree  alive. 

Jackson,  J, — It  appears  to  us  that  tl 
order  of  the  Judge  in  this  case  is  support' 
by  the   Full  Bench   Ruling*   to  which 

»  10  w.  R.,  F.  B.,  p.  8. 
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refers.  The  Judge  finds,  and  a^^arently 
he  had  ground  for  finding,  that,  in  point 
of  fact,  there  had  been  no  proceeding  taken 
by  the  jadgment-creditor  to  enforce  his 
decree  within  three  years  next  before  the 
8th  June  1864;  and,  in  point  of  fact,  the 
order  of  the  Court  executing  the  decree, 
dated  in  November  1861,  may  be  taken  as 
affording  some  evidence,  coupled  with  the 
previous  order  which  the  Court  had  made, 
that  the  decree-holder,  in  fact,  was  not  taking 
the  proceedings  that  he  might  and  ought 
to  have  taken  if  he  intended  to  execute 
his  decree. 

It  seems  that,  having  applied  generally 
for  execution,  he  was  desired  to  put  in  a 
list  of  the  iiroperty  of  the  judgment-debtor, 
which  he  desired  to  attach,  but  he  never 
put  in  any  such  list;  in  short,  never  went 
beyond  merely  depositing  tullubana  for  the 
service  of  notice. 

The  case  of  the  Maharajah  of  Burdwan, 
which  is  to  be  found  in  14  Weekly  Report- 
er,    page    21,    Privy    Council    Rulings,    is 
quite  distinguishable  from  the  present  case. 
In  the  Burdwan  case,  the  Court  executing 
the  decree,  it  appears,  had  before  it  a  sub- 
stantial application  on  the  part  of  the  decree- 
holder  for  the   arrest  of  the  representative 
of    the   original    debtor,    and   the   question 
arose    whether    such    representative,    being 
a  lady  of  rank,  was  liable  to  be  taken  in 
execution  or  not.    The  Court  finally  deci- 
ded   that  she   was   not  so   liable,   and   the 
Privy  Council,  in  disposing  of  that  question, 
remarked   that,  up  to  the  time   when  that 
order    was  passed,  there  was  a  proceeding 
to  keep   in  force  the  judgment,  decree,  or 
order  originally  made,  and  that  that  proceed- 
ing   was   pending   "every   day  of   the  time 
and     every    hour    of    everyday"     until     it 
was  disposed  of  by  the  order  above  referred 
to. 

In  this  case,  however,  there  was  no  pro- 
ceeding of  that  sort  pending,  because  all 
that  the  execution-creditor  had  done  was 
to  ask  for  execution  without  indicating  the 
mode  in  which  execution  was  to  be  obtained. 
The  Coul't  called  upon  him  to  supply  that 
omission  by  filing  a  list  of  the  property  to 
be  attached,  which,  however,  he  never  did. 
Finally,  the  Court,  on  his  continued  omis- 
sion, ordered  the  case  to  be  struck  off.  We 
think,  therefore,  that  the  Judge  was  justi- 
fied in  holding  that  the  plaintiff  was  barred, 
and  that  this  appeal  ought  to  be  dismissed 
with  costs. 

Vol.  XV. 


The  18th  May  1871. 

Presenl  : 

The  Hon'ble  A.  G.  Macpherson  and  Onoo- 
kool  Chttnder  Mookerjee,  Judges.    • 

Jurisdictioa— Priestly  mtnistrationst— Sharer *d 
rights— Right  of  action; 

Case  No.  155  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  PaiHa,  ddUd 
the  toth  May  18 jo, 

Mugjoo  Paudaen  (Plaintiff),  Appellant^ 

versus 

Ram  Dyal  Tewaree  and  others  (Defendants)^ 

Respondents, 

Baboos  Mohesh  Chunder  Chowdhry  and 
Romesh    Chunder   Mi  iter   for  Appellant* 

Mr,  M,  Z.  Sandel  for  Respondents. 

A  suit  wilt  He  against  priests  for  a  certain  share  of 
their  eairning^s,  if  brought  on  the  ground  of  partnership 
or  of  contract,  express  or  implied;  but  in  the  absence 
of  such  partnership  or  contract,  such  a  suit  will  not  lie 
even  against  a  priest  newly  appointed  by  the  jujman, 
simply  on  the  ground  of  hereditary  right  to  perform  the 
ceremonies  of  a  particular  family,  such  right  being  not 
enforceable  at  law. 

A  party  seeking  to  establish  his  right  to  share  in  the 
ministrations  of  officiating  priests  is  entitled  to  bring 
a  civil  suit  to  have  his  rights  ascertained  and  declar- 
ed, if  based  partly  on  kobalas  which  are  contested,  and 
partly  on  the  right  of  succession. 

Mookerjee,  J, — The  object  of  this  suit  is 
two-fold.  The  plaintiffs  seek,  in  the  first 
instance,  to  establish  their  right  to  share  in 
the  ministrations  on  the  liver  bank  at  Patna 
from  the  ghaut  of  Maharajah  Ram  Narain 
Singh  to  the  garden  of  Jafer  Khan  by  pur- 
chase from  Ram  Dyal  and  others  under  4 
kobalas,  dated  respectively  nth  November 
^857,  15th  January  1859,  15th  August  1863, 
and  2nd  October  1866,  plaintiffs  being 
members  of  the  same  family  with  defend- 
ants. Secondly,  the  plaintiffs  pray  that  a 
sum  of  75  rupees  9  annas  be  awarded  to 
them,  being  a  moiety  of  Rupees  151-2  annas 
received  by  the  defendants  on  the  occa- 
sion Of  the  shradh  of  one  Kaloo  Misser, 
as  by  virtue  of  the  aforesaid  kobalas 
they  are  entitled  to  a  half  share  of  all  of- 
ferings received  by  the  defendants  at  the 
above  ghaut.  The  plaintiffs  allege  that, 
having  sued  the  defendants  in  the  Court  of 
Small  Causes  for  the  recovery  of  this  amount, 
the  defendants  raised  the  false  plea  that  (he 
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The  i8th  May  1871. 

P res  en  I  : 

The  Hon'ble  L.  S.  Jackson  and  A.  G. 
Macpherson,  Judges. 

Decree— Judgment^Execotion. 

Case  No.  58  of  187 1. 

Special  Appeal  from  an  order  passed  by 
the  Oxidating  Judge  of  Tirhooi,  dated 
the  8th  December  i8yo,  reversing  an 
order  of  the  Sudder  Moonsiff  of  that 
District^  dated  the  2^th  June  iSjo,  1 

Mirza  Mehdee  Beg  (Judgment- debtor, 
Objector),  Appellant, 

versus 

Zellal  Thakoor  and  others  (Decree-holders), 

Respondents, 

Mr,  R,  E.  Tividale  for  Appellant. 

No  one  for  Respondents. 

Where  a  decree  of  the  Sudder  Court  was  in  general 
terms,  vis.,  **  that  the  appeal  be  decreed  with  costs,'' 
though  the  judgment  indicated  a  different  intention : 

llSLD  that  the  decree  ought  not  to  have  been  used 
to  obtain  execution  for  the  whole  of  the  claim,  but 
restricted  to  that  which  it  was  the  manifest  intention 
of  the  Court  to  grant. 

Jackson^  J. — It  certainly  does  appear,  as 
alleged  by  the  special  appellant,  that  the 
Judge  has  put  an  erroneous  construction 
on  the  order  of  the  late  Sudder  Court  made 
in  December  i860.  The  decree  of  that 
Court  being  in  extremely  vague  and  general 
terms,  namely,  ''that  the  appeal  be  decreed 
with  costs,"  resort  should  have  been  had 
to  the  judgment  which  accompanied  it — in 
the  first  place,  to  the  Oordoo  judgment  which 
was  filed  with  the  decree,  and,  if  that  did 
not  clear  up  the  matter,  then  to  the  original 
judgment  itself  in  English,  a  copy  of  which 
could  have  been  easily  obtained.  It  appears 
clear  enough,  even  from  the  Oordoo  (at 
all  events  from  the  English)  judgment, 
what  relief  the  Sudder  Court  intended  to 
give ;  and  that  was,  that  the  plaintiff,  having 
succeeded  in  obtaining  a  decree  in  respect 
of  the  share  owned  by  one  Meher  Ali  out  of 
the  property  which  he,  the  plaintiff,  claim- 
ed, ought  not  to  have  been  made  to  pay  the 
costs  of  the  defendants  as  to  the  whole  of 
the  property,  but  that  he  ought  himself  to 
have  recovered  a  decree  with  costs  as  to  the 
share  of  Meher  Ali.  It  seems  singular  that 
a"  decree  should  have  been  made  without 
specification   of   that   share,    and   that  the 


plaintiff  should  have  been  satisfied  with 
i  a  decree ;  but  certainly  the  plaintiff 

not  to  be  allowed  to  make  use  of 
I  decree  as  he  obtained,  for  the  purpow^ 

obtaining,  as  he  appears  to  have 
I  execution  in   respect  of  the  whole  <A 
I  original   claim,   but  ought  to  be  rc! 

to  that  which   alone   it  was  the    n» 

intention    of    the    Sudder    Court    to 

him. 

The  order  of  the  Judge,  therefore,  a 
far  as  it  allows  the  plaintiff  to  execnie 
decree  for  the  entire  two  annas  of  the 
pcrty  in  dispute,  with  costs,  mi»t  be 
versed,  and  he  will  pass  a  fresh  ordcrj 
,  accordance  with  the  decree  of  the  Si 
!  Court  as  explained.  • 

Macpherson,  J, — I  am  of  the  same 
nion. 


The  1 8th  May  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  A.  G. 
Macpherson,  Judges, 

Proceeding  in  execntioo. 

Case  No,  78  of  1871. 

Miscellaneous  Appeal  from  an  order 
by  the  Officiating  Judge  of  Gya, 
the  2jrd  December  iSfo,  affirmiftg 
order  of  the  Subordinate  Judge  of 
District,  dated  the  jth  May  iSjo, 

Moonshee  Syud  Ameer  Ali  (Decree-hol< 

Appellant, 


versus 


spondt 


Saheb  Singh  (Judgment-debtor),  Resj 

Mr.  R.  E,  Twidale  for  Appellant. 

Mr.  R.  T.  Allan  and  Bahoo  Unmoim 
Per  shad  Banerjee  for  Respondent 

Where  an  applicant  for  execution  did  nothiiig 
depositing  tullubana,  without  indicatiag  the 
which  execution  was  to  be  obtained,  his  npDcecdiag 
held  not  to  be  a  bond'fide  proceeding  kecfMBg 
decree  alive. 

Jackson,  J. — It  appears  to  us  that 
order  of  the  Judge  in  this  case  is  sti| 
by  the   Full  Bench   Ruling*  to  which 
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The  Jadge    finds,   and   apparently 

had  ground  for  finding,   that,  in  point 

fact,  there  had  been  no  proceeding  taken 

the    jadgment-creditor    to    enforce    his 

within  three  years  next  before  the 

June  1864;  and,  in  point  of  fact,  the 

r   of   the  Court  executing   the  decree, 

in  November  1861,  may  be  taken  as 

ding  some  evidence,  coupled  with  the 

vious  order  which  the  Court  had  made, 

the  decree-holder,  in  fact,  was  not  taking 

proceedings  that  he   might  and   ought 

have   taken  if  be   intended    to   execute 

decree. 

[t  seems  that,  having  applied  generally 
execution,  he  was  desired  to  put  in  a 
of  the  property  of  the  judgment-debtor, 

ich  he  desired  to  attach,  but  he  never 
in   any  such  list;  in  short,  never  went 

pond  merely  depositing  tullubana  for  the 

rvice  of  notice. 

The  case  of  the  Maharajah  of  Burdwan, 
rich  is  to  be  found  in  14  Weekly  Report- 
page  21,  Privy  Council  Rulings,  is 
tite  distinguishable  from  the  present  case. 

the  Burdwan  case,  the  Court  executing 
decree,  it  appears,  had  before  it  a  sub- 
lotial  application  on  the  part  of  the  decree- 
Ider  for  the  arrest  of  the  representative 

the  original  debtor,  and  the  question 
ise  whether  such  representative,  being 
lady  of  rank,  was  liable  to  be  taken  in 

:ution  or  not.    The  Court  finally  deci- 

that  she  was   not  so   liable,   and   the 

Ivy  Council,  in  disposing  of  that  question, 

larked  that,  up  to  the  time  when  that 
ier   was  passed,  there  was  a  proceeding 

keep  in  force  the  judgment,  decree,  or 
Ier  originally  made,  and  that  that  proceed- 
was  pending  "every  day  of  the  time 
id     every    hour    of    everyday"     until     it 

disposed  of  by  the  order  above  referred 

In  this  case,  however,  there  was  no  pro- 
^diag  of  that  sort  pending,  because  all 
the  execution-creditor  had  done  was 
ask  for  execution  without  indicating  the 
ie  in  which  execution  was  to  be  obtained. 
Court  called  upon  him  to  supply  that 
ission  by  filing  a  list  of  the  property  to 
attached,  which,  however,  he  never  did. 
hally,  the  Court,  on  his  continued  omis- 
i,  ordered  the  case  to  be  struck  off.  We 
ik,  therefore,  that  the  Judge  was  justi- 
in  holding  that  the  plaintiff  was  barred, 
that  this  appeal  ought  to  be  dismissed 
ith  costs. 

Vol.  XV, 


The  1 8th  May  1871. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  Onoo- 
kool  Chttnder  Mookerjee,  Judges. 

Jurisdictioa— Priestlr  ministrations —Sharer'd 
rights— Right  of  action; 

Case  No.  155  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Patna,  datid 
the  loth  May  iSyo, 

Mugjoo  Paudaen  (Plaintiff),  Appellanty 

versus 

Ram  Dyal  Tewaree  and  others  (Defendants)* 

Respondents. 

Baboos  Mohesh  Chunder  Chowdhry  and 
Romesh    Chunder   Mitter   for  Appellant* 

Mr.  M,  L,  Sandel  for  Respondents, 

A  suit  will  lie  agrainst  priests  for  a  certain  share  ot 
their  earning^s,  if  brought  on  the  g^round  of  partnership 
or  of  contract,  express  or  impliea;  but  in  the  absence 
of  such  partnership  or  contract,  such  a  suit  will  not  lie 
even  against  a  priest  newly  appointed  by  the  jujman» 
simply  on  the  ground  of  hereditary  right  to  perform  the 
ceremonies  of  a  particular  family,  such  right  being  not 
enforceable  at  law. 

A  party  seeking  to  establish  his  right  to  share  in  the 
ministrations  of  officiating  priests  is  entitled  to  bring 
a  civil  suit  to  have  his  rights  ascertained  and  declar* 
ed,  if  l>ased  partly  on  kobalas  which  are  contested,  and 
partly  on  the  right  of  succession. 

Mookerjee,  J. — The  object  of  this  suit  is 
two-fold.  The  plaintiffs  seek,  in  the  first 
instance,  to  establish  their  right  to  share  in 
the  ministrations  on  the  liver  bank  at  Patna 
from  the  ghaut  of  Maharajah  Ram  Narain 
Singh  to  the  garden  of  Jafer  Khan  by  pur- 
chase from  Ram  Dyal  and  others  under  4 
kobalas,  dated  respectively  11th  November 
1857,  15th  January  1859,  I5lh  August  1863, 
and  2nd  October  1866,  plaintiffs  being 
members  of  the  same  family  with  defend- 
ants. Secondly,  the  plaintiffs  pray  that  a 
sum  of  75  rupees  9  annas  be  awarded  to 
them,  being  a  moiety  of  Rupees  151-2  annas 
received  by  the  defendants  on  the  occa- 
sion df  the  shradh  of  one  Kaloo  Misser, 
as  by  virtue  of  the  aforesaid  kobalas 
they  are  entitled  to  a  half  share  of  all  of- 
ferings received  by  the  defendants  at  the 
above  ghaut.  The  plaintiffs  allege  that, 
having  sued  the  defendants  in  the  Court  of 
Small  Causes  for  the  recovery  of  this  amount, 
the  defendants  raised  the  false  plea  that  the 
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1  ihink  ihe  Subordinaie  Judge  wu 
in  holding  ihat,  "if  the  plainUS's 
"  right  on  persons  be  recognized  on 

herediiarj'  priestess.  U 
be  impropei'lv  interfering  with  the  U| 
of  men  who  have  nn  interest  and  in^ 
able  right  lo  choose  iheir  o>vn  prieilt' 
performance  of  ceremonies  which  ibe  ~ 
du    law   which   governs   their    case 


kobalis  were  not  dond-fide  documents  exe- 
cuted on  receipt  of  any  consideration,  but 
were  mere  pape  r-l  run  sac  t  tons  executed  bc- 
namee  in  the  name  of  the  plaintiffs  for  a  I  "of  her  being 
certain  purpose.  It  is  then  alleged  that,  in  " 
consequence  of  this  plea,  the  Court  of  Small 
Causes  refused  to  entertain  the  suit,  but 
dismissed  it  as  involving  questions  of  title 
which  that  Court  had  no  jurisdiction  to  try, 

referring  plaintiffs  to  the  ordinary  Civil  Court  j  "  scribes.  '     This  is  not  a  suit  uy  a  pc 
for  redress.  |  enforce  any  right  as  against  jujinans, 

—,,...„,  !■.-..'  one  for  a  share  of  the  fees  obtained  b* 

The  plainliRs  have  consequently  mstitut-  i  „      ,  c        f  „-i     „(   ^.  >«k-.,    _' 

J    .!-■         -L    I  J'    J-      ■  (   .L  ■      members   of    a    family  of    putohils,    oa 

ed    this   suit   for   an  adiudication   of  their      ,        ,     .  ,        .■',.     ^      .„  .u..  _i 

.  .^         .,  J  .i_    ■'  L       L  .     II    I  whom  hill  transferred  his  share  to  the  pi 

riffht  on  the  ground  that  they  have  actually  ;  -~  .  ,     ,  ,  -.  „.„     ,.  _  „C 

J  1      .  ^j  u       J  r         .L    J  f     J     .      in  for  a  valuable  consideration,  the  pla 

and  dond  nde  purchased  from  the  defendants  \,.         i  „  „  „  „i.»,  „(  .k,>  (,™;i.- 
,.    .     ,  t  'T       H    .  J  .  'J  I  II    be  n"  also  a  member  ot  that  lamily. 

their  share  or  the  ofterings,  and  have  paid  full  °  ' 

and  good  consideration  for  the  same.  The  i  Suppose  .\  was  a  purohit  of  a  ^amilj, 
pUint  Is  not  very  full  and  explicit,  but  there  |  was  in  receipt  of  all  the  fees  paid  l^ 
appears  to  be  no  dotibt  whatever  that  one  of  family  on  occasions  of  leligiaus  cerenO 
the  objects  of  this  suit  Is  to  have  a  declara-  |  Sappose  A  died  leaving  i  sons,  oi>e  a  B 
tion  from  the  Court  that  the  purchases  are  not ',  and  another  a  minor,  and  the  jujmaDS,  bl 
nominal,  but  i£i«<I_rfrf«.  I  am  of  opinion  that  j  still  anxious  to  employ  the  descendaall 
it  is  quite  competent  to  a  Civil  Court  to  en-  j  their  late  priest,  call  in  the  adult  memhe 
tertain  a  suit  of  this  nature.  The  simple  ofiiciate  at  the  ceremonies  in  their  fan^ 
question  to  be  determined  in  such  a  case  is  |  cause  he  was  a  son  of  their  priest, 


!  theii 
I  given 


the  members  of  the  faoi^ 

priest   be  supported    by    ibe  J 
such  occasions  lo  the  oScW 
g  no  inclination  to  pi 
one  member  lo  the  exclusion  of  the  i 
I  apprehend  that,  under  such  circonisti 
the  minor  son  of  A  will  be  entitled  to 
ith   his  brother  the  ofiferings  rec«i»'cd 
these    ministrations.     This 


•,This   issue    ivas   to   the    folloiving   effect:   Whe- 
ther  the  purchase  of  the  allegEd  share  a\  the  birl  by 

tlaintiSt  and  their  ancestors  was  bann  fide,  or  iraudu- 
rnt,  the  purchase  having  been  made  without  consldera- 
.and  whether  plaintiffs  and  theirancestors  have  had 
since  the  time  of  their  purchaser,] 


hadi) 


the  question  which  the  Subordinate  Judge 
has  laid  down  for  decision  in  the  ist  issue'' 
ot  fact  in  page  13  of  the  printed  book. 

The  other  prayer  contained  in  the  plaint  is  \  P"^'^^^'  ^'^°'*' 
also,  I  think,  a  matter  cognizable  by  the  Civil  |  """  """""•■ 
Court,  though  it  may  be  also  cognizable  by  , 
the  Court  of  Small  Causes.     The  plaintiffs  1 
allege  that,  although  the  defendants  have  sold  ' 

to  them  a  moiety  of  theii  right  to  share  in  '        .       ,    .  ...      11  <  .1. 

the  ministrations  at  a  particular  place  of  the  ^^  '■lettering  with  the  liberty  of  iho 
river  bank,  the  defendants  have  taken  the  ,  "".^nV"  T'^}°1  'Whomsoever  they  ilfc^- 
whole  of  the  offerings,  and  would  not  give  *''!  ^^  /"r't'ermg  the  object  the  }■ 
to  the  plaintiffs  their  legitimate  and  proper 
share  of  them  which  they  had  expressly 
covenanted  and  agreed,  for  ^  valuable  con- 
sideration, to  give  to  them  by  the  several 
kobalas  executed  by  the  defendants  in 
plaintiff's  favor.  This  would  be  a  matter  of 
simple  contract,  and  the  only  material  points 
that  would  arise  for  determination  would  be 
whether,  by  the  terms  of  the  deed,  the  de- 
fendants have  agreed  to  allow  the  plaintiffs 
to  share  in  the  profits  arising  from  the  mi- 
nistrations in  the  ghaut,  and  whether  the  de- 
fendant having  obtained  articles  of  a  certain 
value  on  account  of  these  ministrations  have 
refused  to  give  plaintiffs  their  share  of  those 
articles. 


In  the  present  case,  if  Ram  Dj^  | 
a  matter  of  contract,  agreed  and 
puhted  to  share  with  the  plaintiffs 
fees  that  would  be  received  by  him  1 
persons  "ho  have  lo  perform  cenaiB  ( 
monies  at  a  particular  place,  he  wouM. 
think,  be  bound  to  fulfil  his  part  trf 
contract,  and  give  the  plaimiR  the  shui 
has  covenanted  10  give  for  a  valuablet 
sid^- ration,  supposing  ihe  first  issue  ll 
cidL-1  i[i  ]>lainliR's  favor.  The  decitiM 
5  W^'jkly  Riporler,  page  iii:  10  Wei 
RcpcricT,  page  114;  S.  J>.  for  HSjJ.  | 
405;  S.  U-  for  1855.  page  i:  and  i 
1857,  page  362,  are  in  point,  and  thow 
a.  suit  brought  against  a  defendant  oa 
ground  of  inheritance  or  contract  wiU 
in  Ihe  Civil  Court,  though  it  be  for  ' 
paid  by  a  jajman  to  the  tlefendant 
officiating  priest.     1   »ish   it-  to 
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lerstood  that  I  perfectly  agree  with  the 
;i$ions  qaoted  by  the  respondent's  pleader 
a  sait  will  not  lie  against  the  jujman 
fees  paid  by  him  to  the  officiating  priest 
icr  on  the  ground  of  hereditary  right  of 
thood  or  of  any  contract  entered  into 
the  plaintiff  by  the    priest   who  offi- 
The  right  of  a  purohit  to  officiate  at 
ceremonies    of    a    family    because  his 
lors   had    performed    the    ceremonies 
\tt  has  been  justly  held   to  be  a  right 
enforceable  at  law.    No  one  can  compel 
ther  to  employ  him  as  a  purohit  against 
I  will,  and  a  Court  of  justice  has  no  power 
Enforce  its  order  against  the  conscience 
the  party.     But   I  hold  that  a  suit  will 
^against  priests  if  the  suit  is  brought ''  on 
ground    that    a    partnership    existed 
Kveen    the     defendants     and     himself 
kiaintiff),  or  that   they  are   bound   by   a 
mtract,    express     or     implied,     to    give 
[m  (plaintiff)   a    certain    share    of  their 
rnings."     Where     there     is     no     such 
tnership  or  no  such  contract,  a  suit  will 
lie  even  against  a  priest  who  has  been  but 
^ly  appointed    by    the    jujman,   by   any 
iber  of  the  family  of  the  old  priest  simply 
ilhe  ground  of  a  hereditary  right  to  per- 
ceremonies  of  a  particular  family,  because 
fees  paid   by   a  jujman   to  the  priest 
officiates  at   ceremonies  performed  by 
are,  according  to  the  custom  prevail- 
in  Hindu  families,  and  also  according 
ihe  Hindii  law,   voluntary  gifts  paid  for 
^k   actually    done    or    for    the    sake  of 
ritual  benefit    supposed    to  flow  to  the 
[or  when  his  gifts  are  accepted  by  pious 
'  holy  Brahmins.     These  gifts  can  never 
linarily  be  subject  to   partition  either  by 
Hindu    law    or  any    other   system   of 


^8  regards   the   claim    of    the    plaintiff 

ta  the  other  members  of  the  family  of 

vendors  who  are  no  parties  to  the  con- 

t,  and  who  are  under  no  obligation  to 

^re   with    the     plaintiffs,     the    rule    laid 

fn  in  the  decision  of  1857  seems  to  me 

he  the  proper  rule  which  the  Subordi- 

le  Judge  ought  to  follow.     In  page  366, 

.   Trevor  says  that   "  it  appears  to  me 

J*t,  if  a  jujman  or  a  party,  in  the  exer- 

iSe  of  the  liberty   allowed   to  him,   pays 

sum  as  fees  to  an  individual,  so  as  to 

Jow  ihat    they    were    intended    for  the 

dividual,  no  claim  can  be  preferred  by 

thm,  though  they    may    be   joint  heirs 

the  family.purohitship   to  the  property 

received  :  but  that,  if  the  fees  be  paid 


*'to  a  person  only  as  a  member  of  the 
"collective  body  of  which  he  is  an  unit, 
''the  claim  is  admissible,  and  should  be 
"decided  in  accordance  to  the  rules  by 
"which  ordinary  cases  of  inheritance  are 
»'  decided." 

In  the  present  case,  if  the  Subordi* 
nate  Judge  finds  that  the  fees  paid  at  Kaloo 
Misser's  shradh  had  been  paid  by  the  heirs 
of  Kaloo  Misser  to  the  collective  body  of 
priests,  plaintiff  would  be  entitled  to  share 
in  the  offerings  in  proportion  to  his  share  in 
the  rights  of  that  collective  body ;  but  if,  on 
the  other  hand,  it  is  proved  that  the  party 
who  made  the  gift  gave  it  only  to  one  membei 
of  the  family  for  services  done  by  him  for 
his  individual  benefit,  the  plaintiff  will  not 
be  able  to  recover  from  him  any  portion  of 
the  fees  so  paid. 

The  case  must  go  back  to  the  Subordinate 
Judge  for  trial  on  the  merits. 

Macpherson,  J, — I  agree  in  thinking  that 
this  suit  will  lie  so  far  as  it  seeks  to  establish 
as  against  the  defendants  the  right  of  the 
plaintiff  to  share  in  the  ministrations  at  the 
ghat  in  question.  But  the  persons  who  use 
the  ghat  will  not  be  affected  by  any  decree 
which  may  be  made  in  this  suit.  The 
decree  can  affect  those  only  who  are  defend- 
ants, and  contest  with  the  plaintiff  the  right 
to  share  in  the  performance  of  ceremonies 
and  receipt  of  fees.  There  can  be  no  decree 
directing  any  person  or  class  of  persons  to 
employ  the  plaintiff  or  to  pay  fees  to  her. 

I  do  not  think  that  the  proceedings  in  the 
Small  Cause  Court  are  any  bar  to  the  present 
suit,  even  so  far  as  it  seeks  to  recover  the 
75  rupees  which  are  claimed  as  the  plaint- 
iffs  share  of  fees  actually  received.  The 
matters  in  dispute  between  the  parties  might 
doubtless  have  been  inquired  into  and  decid- 
ed in. the  Small  Cause  Court  in  the  suit  for 
the  75  rupees.  They  were  not,  however, 
in  fact  inquired  into  or  decided.  The  total 
value  of  the  right  which  the  plaintiff  claims 
and  now  seeks  to  establish  is  quite  beyond 
the  jurisdiction  of  the  Small  Cause  Court; 
and,  under  the  circumstances,  it  appears  to 
me  that  the  plaintiff  is  entitled  to  bring  this 
suit  to  have  her  rights  ascertained  and  de- 
clared, based,  as  they  are,  partly  on  the  ko- 
balas  which  are  contested,  and  partly  on  the 
right  of  succession. 

The  case  is  remanded.  The  Lower  Court 
must  go  fully  into  the  merits,  and  must  de- 
cide whether,   under  the  kobalas  on  whtch 
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she  relies,  the  plaintiff  has  any  (and  if  any, 
what)  right  to  share  in  the  ministrations  at 
this  ghat  as  against  the  defendants,  or  as 
against  any  (and  which  in  particular)  of 
them. 

If  the  Court  shall  be  of  opinion  that  the 
plaintiff  has  the  right,  the  issue  as  to  the 
75  rupees  must  then  be  gone  into  and  de- 
cided. 

The  costs  of  this  appeal  will  follow  the 
result  of  the  remand. 


The  19th  May  1871. 

Present : 

The  Hon'ble  G.  Loch  and  G.  C.  Paul 

Judges, 

Necessitous  debtor— Attachment— Small  Cause 
Court— High  Court. 

Reference  to  I  he  High  Court  hy  the  Small 
Cause  Court  for  the  Suburbs  of  Cal- 
cutta including  Howrah^  dated  the  22nd 
March  /<?7/. 

A.  Harris,  Judgment-creditor ,     . 

versus 

R.  Britain,  J udgment-debtor , 

The  Hieh  Court  is  not  authorized  by  law  to  interfere 
for  the  relief  of  a  necessitous  ^udgfment-debtor,  whose 
salary  has  been  attached  in  execution  of  a  decree  of  a 
Small  Cause  Court. 

Case, — The  judgment-debtor  in  this  case, 
an  ex-employ($  of  the  Eastern  Bengali 
Railway  Company,  whose  salary  was  attach- 
ed under  mesne-process,  moves  the  Court 
to  obtain  a  small  sum  from  the  money 
attached  for  his  subsistence;  otherwise  he 
will  have  to  seek  refuge  in  the  alms-house. 
The  Court  considers  the  judgment-debtor  to 
be  in  distressed  circumstances,  and  is  disposed 
to  make  a  small  allowance  out  of  the  money 
attached,  but  is  in  doubt  whether  it  has  the 
power  to  do  so.  The  Insolvent  Court  in 
Calcutta  generally  allows  a  debtor  seeking 
relief  a  portion  of  his  salary  for  subsistence, 
and  the  analogy  between  the  two  cases 
appears  sufficient  to  warrant  a  Small  Cause 
Court  to  relieve  a  necessitous  judgment- 
debtor.  As  there  is  no  law  or  precedent 
bearing  on  the  subject,  I  have  the  honor  to 
solicit  the  favor  of  your  laying  before  the 
Hon'ble  the  High  Court  for  their  opinion 
tte  following-  point : — 


Whether,  after  attachment  of  %  jad{ 
debtor's  salary,  a  Small  Cause  Cooit 
allow  him  out  of  the  money  held  in  ai 
ment  a  small  sum  for  subsistence. 

The  judgment  of  the  High  Court  iras 
delivered  asfollorivs  hy — 

Loch,  7.— We  think  that  this  Court 
not  interfere  in  this  matter.     The 
attempted  to  be   drawn  between  the 
Cause  Court  and  the  Insolvent  Court 
not  hold  in  any  way. 

The  Judge,  when  decreeing  the  case, 
have  ordered  the    money    to    be  paid 
instalments,  and  the  defendant  tells  us 
the  Judge  was  applied  to  to  make  the 
in  this  form,  but  the  application* was  rci 

That  being  so,  we  know  of  no  law  wl 
enables  us  10  interfere  in  the  matter, 
we  accordingly  decline  to  interfere. 
Small  Cause  Court  Judge  will  be  infoi 

of  this. 


The  iQlh  May  187 1. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  GU 

Judges, 

Corporate   bodies— Agents— Form   of  a< 
Sections  73  and  350,  Civil  Procedure 

Case  No.  148  of  1871. 

Special  Appeal  from   a  decision  passed 
the  Second  Subordinate  Judge  of  Ht 
dated  the  2gth  November  iSjo,  revei 
a   decision   of  the  Moonsiff  of    Sta 
dated  the  rph  August  i8yo, 

Nubeen  Chunder  Paul  (Plaintiff), 
Appellant, 

versus 

Mr.  Cecil  Stephenson,   Agent  of  the 
India    Railway    Company     (Defcndi 

Respondent, 

Baboos  Hem  Chundtr  Banerjee  and 
Churn  Banerjee  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for 
Respondent. 

Where  a  corporate  body,  e.  g  ,  the  East  India  K 
Company,  is  sued,  not  m  its  corporate  capacity, 
throug-h  an  ag^ent,  the  suit  is  brought  io  a  wrong  f«ia 
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»  soch  a  taae,  the  corporate  body  is  not  likely 

aifected  by  the  result  of  the  suit,  a  Court  is  justi- 

tm  refusing  an  application  to  make  such  corporate 

rapartyinthesuitunderSection73,  Act  VI II.,  iS5Q. 

here  a  decree  makes  a  party  liable  who  rs  not  liable 

If.,  an  a^jT^nt  instead  of  the  corporate  body  whose 

hp  Is),  the  error  is  one  affecting^  the  merits  within 

wing  of  Section  350,  Civil  Procedure  Code. 

M//,  y. — This   suit  was   instituted  by 

plaintiff,  special   appellant,   to   recover 

im  of  995  rupees  8  annas  10  pie,  being 

limoant  of  a  claim  which  he  had  for  a 

^n  qaantity  of  bricks,  which  he  alleges 

prepared   for    the   East    India   Railway 

ipany.    In  the  plaint,  he  states  that  the 

let  Engineer  of  Burdwan,  Mr.  Phillips, 

an  order  that,  on  the  13th  of  November 

I,  Mr.  Elam,  an  Inspector,  gave  a  further 

il  order^to  the  plaintiff,  to  prepare  10 

of  bricks.     It  is   not  necessary  now 

Iter  into  the  conditions  of  the  contract 

reen  the  parties.     It  will  suffice  to  say 

the  plaintiff  alleges  that  he  acted  up 

^us  part  of  the  contract,  and  that  he  ap- 

first  to  Mr.  Palmer  for  redress  ;  that 
gentleman  referred  him  to  the  district- 
lorities;  and  that,  obtaining  no  satisfac- 
from  them,  he  brings  the  present  suit. 

[The  suit  is   brought  against   Mr.   Cecil 
>heDS0Q    as    agent   of    the    East    India 
lHway  Company. 

'hesoitwas  defended  by  Mr.  Stephenson, 

the   first  Court,  after    a  local   inquiry 

a  decree  in  favor  of  the  plaintiff,  not 

ist  the  East  India  Railway  Company, 

arainst  Mr.  Stephenson  in  his  capacity 

^ent  of  that  Company. 

>o  appeal  before  the  Subordinate  Judge 
[Hooghly,  a  question  was  raised  whether 
lit  against  the  East  India  Railway  Com- 
would  lie  in  the  present  form,  and  a 
Hon  of  the  late  learned  Chief  Justice 
Mr.   Justice    Dwarkanath    Mitter   was 
.•    The  Subordinate  Judge,  with  refer- 
to  that  decision,  held  that  the  suit  had 
Il  been  brought   against  the  East  India 
^*lway  Company.     He,  therefore,  dismiss- 
^  plaintiff's  suit,  and  reversed  the  de- 
of  the  first  Court. 

special  appeal,  it  is  contended,  ist — 
as  no  objection  was  taken  in  the  first 
irt  that  the  agent  did  not  represent  the 
Iway  Company  itself,  the  Lower  Ap- 
fi«e  Court  was  wrong  in  allowing  that 
Wtion  to  be  taken  at  a  late  stage  of  the 
^.  and  reversing  the  judgment  of  the 
g^Cjpurt  contrary  to  the  provisions  of 
l^on  350  of  the  Code  of  Civil  Procedure  ; 

•  10  W.  R.,  p.  336. 


and — that  the  ruling  of  the  High  Court 
relied  upon  by  the  Subordinate  judge  does 
not  apply  to  the  circumstances  of  the  present 
case,  inasmuch  as  the  High  Court  dismissed 
the  appeal,  and  did  not  use  a  technical  ob« 
jeciion  to  reverse  the  judgment  of  the  Court 
below  ;  3rd — that  at  any  rate,  the  Lower 
Appellate  Court  ought  to  have  allowed  the 
special  appellant  to  make  the  East  India 
Railway  Company  a  party  to  the  suit 
under  Section  73,  Act  VIII.  of  1859,  instead 
of  dismissing  it  and  making  the  plaintiff 
pay  the  costs  of  the  other  party. 

With  reference  to  the  first  point,  we  find 
that  Section  350  lays  down  that  *' the  judg- 
"ment  may  be  for  confirming  or  reversing 
"or  modifying  the  decree  of  the  Lower 
•'  Court.  But  that  no  decree  shall  be  reversed 
"  or  modified,  nor  shall  any  case  be  remand- 
"  ed  to  the  Lower  Court,  on  account  of  any 
"  error,  defect,  or  irregularity  either  in  the 
"  decision  or  in  any  interlocutory  order 
"  passed  in  the  suit  not  affecting  the  merits 
"of  the  case  or  the  jurisdiction  of  the 
"  Court."  Now,  in  this  case,  the  decree  of 
the  Lower  Court  is  one  which  makes  a  parly 
liable  who  is  clearly  not  liable,  and  therefore 
there  is  an  error  in  the  decision  which  affects 
the  substantial  merits  of  the  case. 

As  the  decision  at  present  stands  of  the 
first  Court,  the  plaintiff  has  obtained  a  decree 
against  Mr.  Stephenson  in  his  capacity  of 
agent  to  the  East  India  Railway  Com- 
pany in  a  suit  in  ^vhich  he  has  sued  the 
wrong  party,  and  in  which  he  ought  to  have 
sued  the  East  India  Railway  Company  as  a 
corporate  body. 

With  reference  to  the  second  ground  taken 
in  special  appeal,  it  is  very  clear  to  us  that 
the  decision  reported  in  Volume  X.  does  ap- 
ply to  the  case  before  us.  In  that  deci- 
sion it  is  laid  down  that  "  it  is  a  clear  rule 
"  of  law  that  a  corporation  must  sue  and  be 
"sued  in  its  corporate  name,  and  Section 
"  26  of  Act  VIII.  of  1859  points  out  how  a 
"  corporation  is  to  be  described  in  the  plaint." 
Now,  in  this  case,  it  is  not  disputed  that  the 
East  India  Railway  Company  are  a  corpo- 
rate body.  It  has  not  been  shown  that  they 
are  authorized  to  sue  or  be  sued  in  the  name 
of  an  officer  or  trustee,  and  therefore  the 
plaintiff  having  sued  the  East  India  Railway 
Company,  not  in  their  corporate  capacity, 
but  through  an  agent,  namely,  j\Ir.  Stephen- 
son, have  brought  their  suit  in  a  wrong 
form. 

Then  it  is  said  that,  under  Section  jXy 
the  Lower  Appellate  Court  ought  to  have 
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directed  that  the  East  India  Railway  Com- 
pany be  made  a  party  to  the  suit.  That 
Section  appears  to  us  to  refer  to  parties  who 
may  be  likely  to  be  affected  by  the  result 
of  the  suit  or  who  may  claim  some  share  or 
interest  in  the  suit.  Now,  it  cannot  be  said 
that  the  East  India  Railway  Company  were 
likely  to  be  affected  by  the  result  of  this  suit, 
inasmuch  as  they  were  never  sued  at  all. 
Moreover,  not  being  sued  in  their  corporate 
capacity,  and  not  being  before  the  Court, 
they  were  in  no  way  persons  entitled  to,  or 
claiming  some  share  or  interest  in,  the  sub- 
ject-matter of  the  suit,  nor  could  they  be 
affected  by  any  decree  which  might  be 
passed  against  Stephenson ;  and  further,  un- 
der Section  73,  it  is  not  imperative  on  the 
Court  to  admit  parties  to  a  record.  It  is  in 
the  discretion  of  the  Court  to  do  so  or  not, 
and  we  think  that  the  Subordinate  Judge, 
even  if  he  had  been  applied  to  under  that 
Section,  and  it  does  not  appear  that  he  was, 
would  not  have  been  wrong  in  saying  that, 
inasmuch  as  the  East  India  Railway  Com- 
pany had  not  been  sued,  and  are  not  likely  to 
be  affected  by  the  result  of  a  decree  against 
Stephenson,  it  was  unnecessary  to  make  them 
parties  to  the  suit. 

The  plaintiff  must  seek  his  remedy  against 
the  proper  party  and  in  a  proper  form. 
The  present  suit  has  been  properly  dismiss- 
ed, and  the  decision  of  the  Subordinate 
Judge  must  be  confirmed  with  costs  of  all 
the  Courts  payable  by  the  plaintiff. 


The  19th  May  1871. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Special  appeal— Right  of  action. 

Cases  Nos.  53  and  54  of  187 1. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Cuttack,  dated  the  12th 
August  rSyOy  affirming  a  decision  of  the 
Moonsiff  of  Balasore,  dated  the  jist 
May  i8*jo, 

Doorga  Pershad  Mohapattur  (Plaintiff), 

Appellanty 

versus 

"Radha  Mohun  Mytee  and  others  (Defenl- 

ants),  Respondents. 


Mr,  R,  E.  Twidale  for  AppeUini 

Baboo s  Woomesh  Ch under  Boner ju 
Obhoy  Churn  Bose  for  RespoadcBts*! 

Where  a  Hindoo  widow,  jointly  with  hersoas,; 
for  confirmation  of  title,  and  both  the  Coaits 
found  adversely  to  her  title  to  hold  the  land  it 
as  separate  property,  it  was  held  that  her  sons,  \ 
no  interest  in  the  result  of  the  suit,  were  not 
without  her,  to  prefer  a  special  appeal. 

Glover^  J. — A  preliminary  ob)edoi| 
been  taken  by  the  pleader  for  the 
respondent  in  this  case. 

The   facts  are  as  follow  :  The  pi 
one  Rungoma,  the  daughter  of  Amroop 
Chandrama,  and  her  sons  Doorga  Pa 
and  others,   sued  for  confirmation  of 
possession    in    a    certain    poifion  of 
which  they  said  had  been  held  by  C 
rama  for  the  last  50  years  in  her  01 
parate  possession,  and  which  passed  bjr 
from  Chandrama  to  her  daughter  Ronra 
The  cause  of  action  is  alleged  to  be  iW 
fendant  taking  away  the  crops  which  r 
grown  on  these  lands,  and  the  dismissal! 
petition  preferred  to  the  Magistrate  wUJ 
ference  to  this  act.     The  dismissil  d 
petition  is  said  to  have  cast  a  sl«r  on 
plaintiff's  title,  and  they  now  sue  far ' 
firmation  of  it.     The  prelimlnaiy  obje 
taken  is  that,  as  both  the  Courts  below 
found  adversely  to  Rungoma's  titk, 
that  the  properly  was  acquired  by  the 
family,  and  was'  not  separate  propeny, 
as  Rungoma  has  not  preferred  any  sf 
appeal,  her  sons,  who  have  no  inter* 
the  result  of  this  suit,  are  not  competei 
prefer  an  appeal. 

It  is,  we  may  say,  admitted  by  the  p 
for  the  special  appellant  that  this  w^ 
is  fatal  to  the  preferring  of  a  special  a 
by  the  sons.    There  is  no  doubt  that, « 
case  stands,  Rungoma  is  the  only  7^ 
who  claims  to  hold  this  property,  aw 
her  sons,  even  supposing  that  a  decree 
been  given  to  Rungoma,  can,  as  lan^ 
lives,  have  no  right  or  title  to  the  pr" 
Rungoma  has   not   joined   in  this 
appeal.    The  preliminary  objecUon  is 
fore  good,  and  this  special  appeal  mna^ 
dismissed   with  costs.    At  the  same 
and  considering  that  the  omission  01 
goma's  name  from  ihe  list  of  sp«c»rV 
lants  has  probably  been  brought  aoo« 
some  mistake,  inasmuch  as  she  w  J 
carrying  on  the  suit  with  her  sons  l^ 
to  last  in  the  Courts  below,  we  £« 
special  appellant's  pleader  pc'^f  ^^^ 
pear  again  before  us  by  war  of  m^ 
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IX  to  the  making  of  an  order  for  the  ex-  i      The  plaintiff  claims  to  be  the  lessee  (under 

ion  of  the   time   allowed    to  prefer   a  '  ^  P^^nee)  of  the  original  lakherajdars  with 
.  ,  ,  .    -  .  _  _  \^  .  whom,  on  resumption,  a  settlement  was  made 

Wl  appeal  m  favor  of  xMussamut  Rungo-    by  the   Revenue  Authorities.     His   case  is 

\  that,  after  the  settlement  was  made  with  his 

\  lessors  (who  were  three  purdanusheen  ladies), 

Bis  appeal  will  be  dismissed  with  costs.  ,  the    defendant    fraudulently   colluded    with 
*  their  Mookhtear,   and  induced  the  Deputy 

Collector  to  give  him  a  settlement  of  60 
beegahs  of  what  had  already  been  settled 
with  the  ex-maliks,  on  a  false  sunnud,  alleg* 
ed  to  have  been  granted  by  them.  In  conse- 
quence of  this  collusion,  no  notice  of  the 
defendant's  claim  was  given  to  the  settle* 
ment-holders,  and  they  did  not  appear  be- 
fore the  Deputy  Collector  to  object.  That 
officer  treated  their  absence  as  an  acquies- 
cence, and  gave  the  defendant  a  settlement  of 
60  beegahs  of  land,  which  were  included  in 

tjdars-Right  of  suit-Section  15,  Regu-  \  the  settlement  already  made  with  the  lakhc- 

rajdars.  Ihe  plaintifi  asks  to  have  this 
settlement  annulled  on  the  ground  that  the 
sunnud  on  which  it  was  granted  was 
spurious,  and  that  his  lessors  never  ac- 
quiesced in  the  settlement  with  the  defend- 
ant, no  notice  of   the   same   having  been 


The  20th  May  1871. 


Present : 


Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
*      Judges, 


lationVII.ofx822. 


Case  No.  167  of  1871. 


Appeal  from   a  decision  passed  by 
Subordinate   Judge  of   West  Burd-    given  to  them. 
dated    the    2gth    November    i8yOy 
Arming  a  decision  of  the  Moonsiff  of  \      The  defendant  contended  that  the  plaintiff 
xhenpore,  dated  the  t^th  July  i8jo,  had  no  right  to  bring  the  suit,  inasmuch  as 

the    settlement    had    been    made    with    the 
>p  Hazrah  and  another  (Defendants),    knowledge  and  consent  of  his  lessors.    He 


Appellants, 

versus 

lonutee  Debia  (Plaintiff),  Respondent. 

Baboo  Rash  Beharee  Ghose  for 
Appellants. 

r    Khetter     Mohun     Mootierjee     and 
^olee  Lall  Mookerjee  for  Respondent. 

lerajdars  whose  land  have  been  resumed  have  the 
iimder  Section  15,  Regulation  VII.  of  1S22  (if  not 
hy  limitation),  to  bring  a  civil  suit  to  revise, 
Ii  or  alter  a  settlement  made  by  the  Collector,  not 
;  IS  against  those  who  claimed  the  settlement  before 
,  l^venue  Authorities,  but  against  all   who  have 


m^ntr,  ^.— This  was  a  suit  to  annul  a 
i^t  of  60  beegahs  of  land  in  mouzah 
sebaree  made  by  the  Collector  with  the 
tadanl  on  the  25ih  May  1867. 


also  pleaded  limitation. 

\ 

I 

t      Both  Courts  gave  the  plaintiff  a  decree. 

The  only  point  that  has  been  argued  in 
'  special  appeal  is  that,  as  the  plaintiff's  lessors 
refused  to  take  the  settlement,  the  title  given 
by  them  after  the  date  of  the  settlement 
with  the  defendsMits  is  worthless,  and  the 
plaintiff  is  not  entitled  to  sue. 

This  objection,  we  may  observe,  was 
never  taken  in  any  stage  of  the  case  in  the 
Courts  below.  The  defendant's  plea  was 
that  the  lakherajdars,  although  having  notice 
acquiesced  in  his  claim  to  the  settlement, 
no  question  was  raised  as  to  the  date  of  the 
plaintiff's  putnee  lease,  and  opportunity  was 
given  him  of  showing  when  it  was  given. 

Now,  with  regard  to  the  notice,  it  has 
been  found  as  a  fact  by  the  Court  below 
that  there  was  collusion  between  the  defend- 
ant and  the  lakherajdar's  Mookhtear,  and  that 
the  ex-maliks  were  not  aware  of  the  defend- 
ant's claim.  These  parties  were,  it  must  be 
remembered,  Hindoo  ladies,  being  purda^ 
nusheen,  and  entirely  in  the  hands  of  their 
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agents  so  far  as  notice  of  (he  defendant': 
application  went,  and  it  is  in  the  highesi 
degree  improbable  that,  immediately  after 
getting  a   settlement  'with    Government    at 

.half  rates  for  the  whole  mehal,  they  would 
willingly  give  up  bo  less  than  60  beegahs 
of  it  to  a  stranger.  The  concurrent  linding 
of  both  Courts  below,  that  the  defendant': 
siinnud  which  he  alleged  himself  to  have 
received  from  the  maliks  was  false,  is  strong 
corroboration  of  the  antecedent  improbabi- 
lity, and  leaves  no  doubt  in  our  minds  that 
the  finding  of  the  Subordinate  Judge  a 
the  defendant's  collusion  with  the  Mookhtear 
was  a  perfectly  sound  one,  But  if  proof  of 
collusion  were  wanting,  there  seems  no 
reason  why  the  plaintiff  should  be  prevented 
from  bringing  this  suit.  He  has  all  the 
rights  that  the  old  Ukherajdars  had  ;  and 
under  Section  15,  Regulation  VII.  of  1812, 
Ihej'  could  undoubtedly  have  brought  a  civil 
suit  to  "  revise,  annul,  or  aher  "  the  settle- 
ment made  by  the  Collector,  supposing  them 
not  to  be  barred  by  limitation.  The  words 
"other    claimants"  in    the   Section   do   not, 

.we  consider,  refer  only  to  ihoss  who  claimed 
the  settlement  before  the  Revenue  Authoti' 
ties,  but  to  all  who  had  claims. 

If,  therefore,  the  finding  as  to  fraud  were 
got  over,  the  lakherajdars  would  still  have 
been  able  lo  bring  a  civil  suit  for  the  set- 
tlement ;  .and  if  they  could  do  so,  then  the 
plaintiff,  their  lessee,  could  do  so,  for,  as  we 
remarked  above,  no  qOestion  was  raised  in 
the  Couris  below  as  [o  the  date  or  genuine- 
ness of  his  putnee  lease. 

There  was  an  objection  taken  :ii  ihe  close 
of  the  argument  that  in  any  case  the  plaint- 
iff ought  not  to  be  allowed  possession,  but 
only  a  declaratory  decree. 

The  objection  is  not  very  intelligible,  but 
we  have  no  doubt  that  on  the  facts  found 
the  plaintiff  is  entitled  to  deprive  ihe  defend- 
ant of  all  the  advantage  he  got  by  his 
fraudulent  conduct.  It  has  been  found  by 
both  Lower  Couris  ihat  he  has  no  honest 
defence  to  this  action,  that  he  got  ihe  set- 
tlement by  keeping  the  knowledge  of  his 
application  secret  from  those  who  had  an 
interest  in  opposing  him,  and  by  supporting 
his  claim  with  a  forged  document.  lie  ought 
most  certainly  to  lose  a  possession  so  dis- 
honestly acquired. 

We  see  no  reason  to  Interfere  with  the 
decision  of  the  Subordinate  Judj;e,'  and  we 
dismiss  this  special  appeal  with  costs. 


.\,nman,  C.  ^.  -This  is  an  aMMl  i 
the  decision  of  ih?  Recorder  of  Hoolll 
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The  material  facts  are  as  follow  :— 

Ahmed  Eusoofjee,  having  obtained  a 
;ree  against  Akhoot  Ramanah  and  Ram- 
rinjee  in  the  Court  of  the  Recorder  of 
Julmein,  applied  for  execution,  on  which 
defendants  paid  into  Court  the  amount 
[the  decree  and  costs,  viz.,  Rupees  4,825-3. 

iThe  defendants  prayed  that  the  money 
|;bt  be  retained  in  Court  pending  an  ap- 
*  to  the  High  Court. 

The  Recorder  made  an  order  that  the 
icy  be  retained  in  Court  till  the  further 
jr  of  the  Court. 

The  appeal  to  the  High  Court  was  61ed 
the  7th  (jf  May. 

The  plaintiff  applied  to  the  Recorder  for 
'  tnj  to  take    the    money   out   of    Court, 
lich   was    granted,    the     plaintiff    giving 
irity. 

;}kdjee  Abdool  Ryman  Moodeny,  as 
irity  for  the  plaintiff,  entered  into  an 
igation  as  follows : — 

Know  all  men  by   these   presents   that 
Hadjee  Abdool   Ryman  Moodeny,  am 
*keld  and  firmly  bound    to  John  Coryton, 
JEsqnire,   Recorder   of   Moulmein,    in   the 
"  im  of  Rs.  4,825-3  to  be  paid  to  the  said 
hn  Coryton,  Esquire,  or  to  the  Record- 
of  Moulmein   for   the  time  being,  for 
lich  payment  I  bind  myself,  heirs,  execu- 
"s,  and    administrators;    and   for   better 
:urity  I  deposit  grants  Nos.    196,    201, 
d    1932,    dated    i6ih    November    1857, 
»d  15th   August    1864,    respectively,    of 
ic  bouse   and    ground  belonging  to  me, 
loated  in  Great    Pagoda   Street,   No.   4 
Hvision.     Dated    this    5th    day    of    May 
1869. 

'Whereas  the  above-named  John  Coryton, 
juire,  hath  allowed  Ahmed  Eusoofjee 
draw  from  the  Court  the  sum  of 
^.  4.825-3  deposited  therein  to  the  credit  of 
i. decree  passed  in  favor  of  the  said 
iroed  Eusoofjee  and  against  Akhoot 
imanah  and  Ramkurinjee  for  Rs.  4,825-3 
r^ts  included  in  civil  regular  suit  No.  16 
V  1869,  notwithstanding  that  the  said 
/Ikhoot  Ramanah  and  Ramkurinjee  have 
T)pcaled  against  the  said  decree  to  the 
ligh  Court  of  Judicature  at  Fort  William 
J^^ngal.  Now,  the  condition  of  the 
^ftove  written  obligation  is  such  that, 
i^tt  the  said  decree  should  be  reversed 
Or  modified  in  appeal,  the  said  Hadjee 
Vol.  XV. 
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"  Abdool  Ryman  Moodeny  •  shall,  when 
**  called  upon  by  the  said  John  Coryton, 
"  Esquire,  pay  or  cause  to  be  paid  unto  the 
"  said  John  Coryton,  Esquire,  or  to  the 
^*  Recor  der  of  Moulmein  for  the  time  being, 
"all  such  sum  and  sums  of  money  as  shall 
*'  be  decreed  against  the  said  Ahmed 
**  Eusoofjee.*' 

The  surety  Hadjee  Abdool  Ryman  Moode- 
ny also  deposited  as  further  security  the 
title-deeds  of  the  three  grants,  viz.)  Nos. 
196,  201,  and  1932. 

The  appeal,  having  been  set  down  for 
hearing,  was  dismissed  for  default  of  prose- 
cution on  the  24th  of  November  1869. 
The  appellant,  within  30  days,  applied  for 
re-admission  of  the  appeal. 

On  the  19th  of  January  1870,  the  surety 
applied  for  the  return  of  his  grant  and  the 
cancellation  of  his  bond.  No  notice  of  this 
application  appears  to  have  been  given  to,  or 
served  on,  the  appellant;  but  the  Recorder, 
on  the  ex'parte  application  of  the  surety  and 
on  production  of  a  certificate,  dated  the  14th 
of  December,  showing  that  the  appeal  had 
been  dismissed  for  the  want  of  prosecution, 
allowed  the  grants  deposited  as  securities  to 
be  taken  out  of  Court,  and  wrote  the  word 
"  cancelled  "  across  the  bond. 

The  High  Court,  having  re-admitted  the 
appeal  on  the  21st  of  April  1870,  reversed 
the  decree  of  the  Recorder,  and  dismissed 
the  suit  of  the  plaintiff  with  costs.-  On  the 
3rd  of  October  1870,  the  appellants  applied 
to  the  Recorder  for  an  order  calling  on  the 
surety  Hadjee  Abdool  Ryman  Moodeny  and 
the  plaintiff  to  pay  into  Court  the  sum  of 
Rs.  4,825-3  witn  interest  and  costs  awarded 
by  the  decree  of  the  Appellate  Court,  amount- 
ing, on  the  whole,  to  the  sum  of  Rs.  6,460- 
5-5.  The  Recorder  dismissed  the  case  as 
against  the  surety  with  costs. 

From  that  decision  an  appeal  has  been 
presented  to  this  Court. 

ThQ  first  question  we  have  to  consider  is 
whether  the  decree  of  the  Appellate  Court 
can  be  executed  against  the  surety. 

By  the  363rd  Section  of  the  Code  of 
Civil  Procedure,  it  is  enacted  that  ''decrees 
"of  an  Appellate  Court  shall  be  executed 
"by  the  first  Court  in  manner  and  accord- 
"  ing  to  the  rules  hereinbefore  contained  for 
"  the  execution  of  original  decrees." 
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By  Section  204 — "  Whenever  a  person  has 
"become  liable  as  security  for  ihe  peifotni- 
"ance  of  a  decree,  the  decree  may  be  exe- 
"cuted  against  such  person  10  ihe  exieiit  to 
"which  he  has  rendered  himself  liable  in 
"the  same  manner  as  a  decree  may  be  en- 
"  forced  against  a  defendant." 

The  cases  of  Ramkishen  Dass  versus  Aur- 
koo  Singh,  7  Weekly  Reporter,  p.  329,  and 
Gojendro  Narain  Roy  vs.  Hemanjini  Dassee,* 
cited  by  the  respondent's  Counsel,  are  distin- 
guishable from  that  before  us.  They  are  eases 
of  engagements  by  sureties  subsequent  to  the 
final  lerminaiion  of  the  suit,  wholly  inde- 
pendent of,  and  collateral  to  it.  That  which 
we  have  before  us  is  a  contract  entered  into 
in  the  course  of  proceedings  in  the  appeal, 
and  which  is  itself  in  the  nature  of  a 
proceeding  in  the  suit,  whereby  ihc  surely 
renders  himself  liable  to  an  order  10  be 
thereafter  made  on  the  appeal. 

We  think  that  the  view  taken  by  the 
appellant  is  correct.  The  surely  having 
rendered  himself  liable  as  secuiiiy  for  the 
performance  of  the  decree  of  the  Appellate 
Court,  there  seems  no  reason  to  doubt  that 
under  Section  204  such  decree  may  be 
enforced  against  him  as  if  he  bad  been  a 
defendant  or  respondent  in  the  suil. 

The  next  point  is  wliethcr  an  appeal  lies 
from  tbe  .order  of  Mr.  Coryton  dismissing 
the  case  against  the  surety.  By  Section  27 
of  the  Recorder's  Act,  't  is  enacted  that,  in 
suits  determined  by  the  Recorder  in  which 
the  amount  exceeds  3,000  rupees,  and  is  less 
than  Rupees  10,000,  an  appeal  shall  lie  to  the 
High  Court  subject  to  the  rules  contained 
in  the  said  Code  of  Civil  Procedure  {i.  e. 
Act  VIll,  of  1859,  as  aTnended  bv  Act 
XXIII.  of  1861)  regarding  regular  ap- 
peals." 

Section  II  of  Act  XXlll.  of  1861  enacts 
that  all  questions  regarding  the  amount 
of  any  mesne-profits  which,  by  the  terms 
of  the  decree,  may  have  been  reservecl  for 
adjustment  in  the  execution  of  Ihe  decree, 
or  of  any  mesne-profits  or  interest,  which 
may  be  payable  in  respect  of  the  subject- 
natter  of  a  suit  between  the  dale  of  that 
suit,  and  the  execution  of  the  decree. 
as  well  as  questions  relating  to  sums  al- 
leged to  have  been  paid  in  discharge  or 
satisfaction  of  the  dfcree  or  the  like,  and 
any    other    queslioHs    arising     beliveen    Ihe 

•  13  \V.  R.,  p.  j5. 


'  pnrtUs  lir  Ihe  suit  in   tohieh  Iht  ■ 
pasted   .tiiil   relaling   la   the   t.vfemli^M  t 
decree,  shall  be  determined   by  the  fl 
the  Cotitl  executing  the  decree,  aiJd_ 
separate    .suit,    and    fie   order    pasiett 
Conn  Jialt  he  open  In  appeal. 


The  quest 

on  is  whether  an   ord 

Section    zo\ 

relating  to  the   execu 

decree  again 

t  the  surety  is  open  to 

We  ihiuk  ii  is  not  an 
lion    of    ilie   words  of  ihi^   Section  I 
that  a   surely  who  becomes  liable  am  d 
for    llie    performance    of   a    decreCi,  1 
whom    an    order    may    be    made   1 
i04lli   Section  that  the  dtctee  may  | 
cuted  rtgaiiint  him  as  surety,  is  a  psrtf  I 
suit    within    tiie    meaning   of    that   r 
there  used.     He  is  a  person  agatnat-j 
an  order  may  be  made  in  the  suh. 
a    tiglii    10    be    heard    in    tbe  sail   IdJ| 
cause    iig.iinst  any    order    direcilj- 
him.     Ik'   has   siiiely  a    right  10  be  t 
as  a  p.uiy  10  the  proceedings  upon  I" 
culion  leaned  against  him.     h  seems  1 
sible  to  suppose  ihal  a  surety  agaiml^ 
an  order  lor  execution  shouid  be  rna^' 
Section    204  would  not  have  a  1 
peal  againsi  ord(;is  made  in  ihc  c 
execution   of  a  decree  again.^t  t 
it  irust  he  because  he  has  becoBw  I 
to  the  suit  as  surely. 

In  iho  case  of  Bhikaji  Viihal  ,  , 
4  Bnn-.l);iy  Reporls  111;.  the  Suddet  j 
upon  ilie  application  of  onu  of  iva  l| 
againsi  uliom  a  decree  was  being  e 
under  >octioii  204.  ordered 
on  til"  |itnperiy  of  the  sureties  10  J 
moveil.  The  Hif-h  Coutl  of  BonibaT,J 
appeal  '>1  ilie  judgment-  credtior. 
an  appeal  lav  under  Seciion  1 1 
XXlll.  of  1S61  in  a  matter  betwi 
judgment-ciedilor  and  the  sareqr  1 
judgmcni  debtor. 

This  ruling,  which  is  dir 
in  accordance  wiih  the  prcriO 
a  Division  iiench  of  the   High"C_ 
Mr.    justice  L.  S.  Jackson  anS  % 
Hobhouse    -in  Gborce  Lall  jha  r 
Narain     Singh,     S     Weekly     Reporter  J 
where  ihe  quesiion  arose  upon  an  Mipa 
the    snrelv    against  an  order  passed  b 
Court  in  executing  a  decree  againslh' 

The  next  question  is  what  is  the  * 
the  order  of  the  Recorder  on  the  p 
the  ii;ih  of  January  1870,  and  tlic 
[ion  ol  ifie  bond  which  then  took  p 
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.It  appears  that  this  order  was  made  on 
application  of  the  respondent  and  wilh- 
notice  to  the  appellants.  Had  such 
ice  been  given,  there  can  be  no  doubt 
that  the  appellants  would  have  pointed 
that  a  petition  had  been  presented  for 
re-admission  of  the  appeal.  The  can- 
Uion  of  the  bond  appears  to  have  taken 
:c  in  consequence  of  a  mistake  on  the 

of  the  Recorder  in  supposing  that  the 
jal    had    been    finally    dismissed.     The 

ity  which  was  giv^n  under  Section  339 

for  the  restitution  of  the  money  and 
the  due  performance  of  the  decree  of  the 

sUale  Court.  We  think  this  means  the 
mance  of  such  order  or  decree  as  the 

dilate  Court  shall  finally  pa^s.  The 
\x  discl^arging  the  surety  while  pro- 
lings  in  the  Appellate  Court  were  still 
ling,  and  before  the  final  decree  of  the 

illate  Court  had  been  pronounced,  was, 
^OQr  opinion,  erroneous  and  invalid. 

.The   only    remaining    point    is    to    what 
tent  the  surety  is  liable  under  the  obliga- 

lit 

Mr.  Lowe  compared  the  case  to  that  of 
bond   in    the    English    form,    by    which 
obligor  binds  himself  in  a  penal  sum 
illy  double  the  amount  of  the  sum  in- 
led  10  be  secured,  and  there  is  a  con- 
m  that,  if  the  obligor  duly  pays  the  sum 
Jured,    or    performs    the    acts    stipulated 
Tt  the  bond  is  to  be  void  ;  but  that  other- 
it  shall  remain  in  full  force.     Mr.  Lowe 
inded  that  the  sum  of  Rupees  4,827-3 
be  treated   as   a   penal   sum    beyond 
pch  the  obligor  could  not  be  made  liable. 
"w  if  this  obligation  were  simply  a  bond 
the  ordinar}'  English  form,  Mr.  Lowe's 
imeni  would    have   been    unanswerable, 
the  face  of  such  a  bond  in  the  ordinary 
conditioned  for  the   performance   of 
licular  acts,  all  that  the  obligor  engages 
do  is  to  pay  the  penalty ;  and  there  is  a 
^viso  that,  if  the  condition  be  performed, 
'bond  or  obligation  shall  be  void.     It  is 
nl-seiiled  that  the  liability  of  the  obligor 
limited  to  the  amount  of  the  penalty  in 
■n  cases.    See    Branscornb    versus    Scar- 
fough,  6  Queen's  Bench  Reports,  page  13. 

The  rule,  however,  is  not  inflexible. 
^  'nere  it  appears  that,  ypon  the  true  con- 
^^w'^"  of  the  agreement  as  contained  in 
L«« bond,  the  obligor  has  really  entered  into 
J?  ^"^agement  binding  him  to  an  e.Ktent 
l4?[S  ^^^  ^^^  mentioned  in  the  first  part 
J  fthebond,  that  obligation  may  be  enforced. 
f  »««s,  in  Francis  verstis  Wilson,  Ryan  and 


Moody,  page  105,  the  bond  was  in  the  sum 
of  ^120  conditioned  for  the  payment  of 
;^i2o  and  interesJ,  and  it  was  held  by  Little- 
dale,  J.,  that  interest  beyond  the  amount  of 
the  penal  sum  of  /'120  might  be  recovered. 
The  obligation  before  us  is  not  in  the  form 
of  an  ordinary  English  bond. 

The  339th  Section  of  the  Code  of  Civil 
Procedure  empowers  the  Court  allowing 
execution  of  a  decree  which  has  been  ap- 
pealed from  to  require  security  ;^rj/,  for  the 
restitution  of  properly  taken  in  execution; 
and,  secondly^  for  the  due  performance  of  the 
decree  of  the  Appellate  Court. 

The  obligation  entered  into  by  the  surety 
by  the  instrument  before  us  is  substantially 
in  the  form  contemplated  by  Section  339. 
That  part  of  the  bond  which  comes  as  a  con- 
dition purports  to  bind  Hadjee  Abdool  Ryman 
Moodeny  to  the  payment  of  all  such  sums 
of  money  as  should  be  decreed  against 
Ahmed  Eusoofjee  by  the  Appellate  Court. 
Had  the  bond  been  given  upon  an  applica- 
tion of  the  appellants  that  the  respondent 
should  give  security  under  Section  339  be- 
fore receiving  the  money  out  of  Court,  we 
should  be  disposed  to  think  that  we  ought 
to  construe  this  particular  bond  as  a  cove- 
nant binding  the  surety  to  the  extent,  con- 
templated by  the  339th  Section,  /.  <?.,  not 
only  to  the  restitution  of  the  money,  but  to 
the  performance  of  the  decree. 

The  appellant's  petition  of  the  23rd  of 
April  1869  simply*  prays  the  Court  to  de- 
tain the  money  in  Court  pending  the  decision 
of  the  appeal. 

The  order  on  this  application  is :  "  Let  the 
money  be  held  till  the  further  order  of  the 
Court."  « 

There  is  not  on  the  proceedings  any  ap- 
plication by  the  appellants  that  ihe  re- 
spondents should  furnish  security  under 
Section  339. 

The  order  upon  which  the  money  was 
paid  out  of  Court  and  the  bond  taken  is  not 
amongst  the  proceedings.  It  was  for  the 
appellant  to  have  brought  this  order  before 
us. 

We  are,  therefore,  unable  to  say  that 
there  was  any  order  under  Section  339, 
which  showed  that  Hadjee  Abdool  Ryman 
Moodeny  as  surety  was  to  be  bound  to  any 
greater  extent  than  tlje  sum  which  stands 
as    the    penalty    of    this  bond.     Upon   the 

whole,  we  cannot  say  that  we  are  satisfied 
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either  that  the  surety  meant  to  bind  himself 
beyond  the  extent  of  Rupees  4,825-3,  or  that, 
upon  the  true  construction  of  the  bond,  he  is 
bound  to  a  greater  extent. 

We  order  that  the  amount  of  Rupees 
4,825-3  be  paid  to  the  appellants  by  the  said 
Hadjee  Abdool  Ryman  Moodeny  within  seven 
days  after  the  service  of  this  decree  upon 
him,  and  that,  in  default,  execution  do  issue 
against  him. 

An  order  for  such  execution  must  be  ap- 
plied for  by  the  appellants  in  the  usual 
way. 

The  surety  Hadjee  Abdool  Ryman  Moodeny 
must  pay  the  costs  of  this  appeal.  We 
allowt  wenty  gold  mohurs  for  counsel's,  plead- 
ers' and  agents*  fees. 


The  22nd  May  1871. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  G.  C.  Paul, 

yudges. 

Kisteebundee— Execution — Procedure. 

Case  No.  2477  of  1S70. 

Special  Appeal  from  a  decision  passed  hy 
I  he  Subordinate  Judge  of  Hooghlyy  dated 
the  joth  August  iSjo,  affirming  a  deci- 
sion of  the  Moonsiff^  of  Ghattal,  dated 
the  jrst  March  18'jo. 

Madhub  Chunder  Dundput  (Defendant), 

Appellant^ 

7)ersus 

Madhub  Lall  Khan  (Plainriff),  Respondent, 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Baboo  Tarucknath  Sein  for  Respondent. 

There  is  no  procedure  under  Act  V'lII.  of  1859, 
amounting;  to  a  warrant  of  attorney  under  the  English 
law,  according  to  which  execution  may  be  taken  out  of 
a  kistecbundee  incorporated  into  a  decree  or  made  part 
and  parcel  thereof,  without  a  previous  resort  to  a  reg-ular 
suit. 

Paul,  7—^^  this  case,  it  is  quite  clear 
that  the  Judge  of  the  Court  below  has  not 
in  any  way  attempted  to  carry  out  the  order 
of  remand  which  very  clearly  directed  him 
to  try  the  additional  issue  raised  by  the 
supplementary  plaint  and  the  written  state- 
ment 'put  in   in   answer    thereto.     He   has 


passed  a  judgment  somewhat  uninteSl 
and  wholly  irrelevant  to  the  question 
he  was  directed  to  Irj^  and  we  have 
appellate  stage  of  the  case  to  decide  a 
tion  of  law  which  was  raised  in  tbc 
statement  to  the  supplementary  plant, 
which,  up  to  this  moment,  has  not 
any  way  considered  by  the  Lower  K\ 
Court,  so  that  the  remand  which  was 
virtually  turns  out  unnecessary  and 

tuous. 

• 

The  facts  of  this  case   are   very 
these.     The  plaintiff  obtained   agaiait 
Doorga  Monee  a  decree  on  the  8th  of 
1865.     Doorga  Monee  was  unable  ttij 
off  that  decree,  and  she  executed  a 
bundee  for  the  money  due  qpder  the' 
cree  as  well  as  for  other  sums  of 
due  (but  not  under  that  decree)*  ai 
ing  to  the  sum  of  180  rupees  to  be 
in    20  years'   time,  and  pledged, 
other  properties,  the  property  in  di^wf 
this     cause.     The     terms     of     the 
bundee    not    being   observed,   the   plj 
sued  out  execution  under  the  kisteebi 
put    up    the    property    in    dispute    to 
purchased  the  same  on  the  3rd  N< 
1867,  and  obtained  a  sale-certificate  09 
23rd    January    1868.     In    endeavouring  [] 
take  possession  of  the  propertv  so  puK" 
he   was  opposed  by  the   defendant, 
title  to  the  property  is  also  derived 
another  decree  passed  at  or  about  the 
of  the  decree  against  Doorga  Monee, 
which  execution  was  sued  out  and  the 
perty  in  dispute  purchased  by  the  deft 
on  the  29th  of  March  1867,    The  def< 
raises    two    points    against    the    plaii 
claim : — ist,    that    the    plaintiff    was 
according  to  law,  entitled  to  sue  out 
tion  under  the  kisteebundee  by  which 
property  was  pledged ;  and,    2nd,   thi^i 
she  were  entitled  so  to  do,  the  kij 
dee  itself  was  a  collusive  transaction, 
that  it  was  so,  was  so  apparent  on  thefi 
the  transaction  that  he  proposed  to 
the  plaintiff  with  regard  to  it.  but  that 
prayer  to  have  the  plaintiff  examined 
not  heeded  by  the  Court  below. 

With  regard  to  the  first  point,  it  is  qi 
clear  to  us  that,  wjiere  a  kisteebundee  Is 
incorporated  into  a  decree  and  made 
and  parcel  of  a  decree,  there  is  no  pi 
under  Act  VIII.  amounting  to  a  warraal 
attorney  under  the  English  law  accordii^ 
which  execution  may  be  taken  ont  wil 
first  resorting  to  a  regular  suit,  and  coi 
quently  this  attempt  to  take  a  short  cut  at  f" 
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luedy  which  is  only  given  under  decrees 
jilt  fail,  and  the  first  point  which  the  de- 
tnt  raises  must  be  decided  in  his  favor, 
tagatnst  this  view,  the  pleader  for  the  re- 
idenl  has  cited  a  case  reported  in  Volume 
Bengal  Law  Reports,  p.  223,*  which  is 
upon  two  cases  in  Volume  V.,  Weekly 
irter,  Small  Cause  Court  References,  p. 
kd  Volume  VI.,  Small  Cause  Court  Cases, 
The  case  in  the  Bengal  Law  Reports, 
[doubt,  fully  bears  out  the  proposition  put 
ird  by  the  respondent's  pleader;  but  in- 
ich  as  that  case  furnishes  no  reasons, 
funpliciily  relies  upon,  and  follows  the  au- 
of,  the  other  two  earlier  cases  above 
led  to,  we  cannot  regard  it  as  an  author- 
Ive  declaration  of  the  law  beyond  the 
that  it*  professes  to  follow  two  cases 
loasly  decide'd.  The  first  case  on  which 
based,  namely,  the  one  in  5th  Weekly 
>rter.  Small  Cause  Court  Cases,  page  1 9, 
not  appear  to  contain  anything  in  sup- 
of  the  proposition  laid  down  in  the 
il  Law  Reports;  and  the  judgment  in 
[tecond  case,  in  Volume  VI.,  Small  Cause 
Cases,  page  i,  on  being  read  with  the 
as  submitted,  merely  tends  to  support 
proposition  which,  we  admit,  is  a  correct 
>sition  of  law  that,  where  an  arrange- 
by  kisteebundee  or  otherwise  has  been 
rporated  in  a  decree,  and  forms  part  of 
decree,  execution  can  be  sued  out. 

[oreover,  in   this  case,   it   must    not    be 
>tten   that   the    kisteebundee    was    exe- 
i,  not  only  for  the  money  due  under  the 
J,  but  for  other  sums  of  money,  so  that, 
if  the  authority  upon  which  the  plea- 
for  the  respondent  relies,  and  we   may 
^fairly  relies,  was  perfectly  correct  in  law, 
the  present  case  is  clearly  distinguish- 
by  reason  of  the   kisteebundee   in   it 
Fing  sums   of    money    other    than    the 
decreed ;  and  we  do  not  think  that  any 
l^as  gone  to  the  length  of  holding  that 
kisteebnndee  executed  for  the  payment 
p*  sunn  due  under  a  decree  and  for  other 
of  money  due  can  be  executed  in  a 
imary  manner  by  execution  being  taken 
^'ider  it,  instead  of  the  more  regular 
of  proceeding  by  a  regular  suit. 

iw  objection  of  the  defendant  prevail- 
tt  the  siiit  of  the  plaintiff  is  necessarily 
"^^ssed.    But  we  would  also  observe  on 

and  branch  of  the  case  that  the  circum- 
'«  under  which  the   kisteebundee  was 


•  1 1  W.  R.,  p.  86. 


executed,  the  time  for  the  re-payment  of  the 
small  sum  of  180  rupees  being  20  years,  and 
the  amount  of  the  instalments  being  less 
than  10  rupees  a  year,  clearly  indicate 
that  the  judgment-debtor  was  not  to  be 
harassed  so  long  as  it  pleased  him,  for  no 
reasonable  person  could  believe  that  any  one 
would  require  20  years  to  repay  the  small 
sum  of  Rupees  180.  These  circumstances  tend 
to  cast  a  cloud  of  suspicion  over  the  truth  of 
the  transaction  disclosed  by  that  kistee* 
bundee,  and  so  clear  was  the  defendant  in 
his  impression  that  the  kisteebundee  was 
not  bond  fide,  that  he  was  prepared  to 
abide  by  the  evidence  of  the  plaintiff  him- 
self with  regard  to  its  bona  fides,  and  he 
accordingly  prayed  that  the  plaintiff  should 
be  examined.  The  prayer  was  a  vtry  pro- 
per one,  and  should  have  been  granted,  but 
it  appears  that,  owing  to  some  views  which 
both  the  Courts  below  took  of  the  matter, 
wholly  irrelevant  to  the  question  to  be  tried, 
his  prayer  was  rejected.  Therefore,  in 
deciding  the  case,  as  we  have  done  on  the 
other  ground,  although  this  was  not  a 
technical  point,  but  a  very  material  point  in 
the  case,  we  are  glad  to  observe  that  there 
is  much  in  the  case  besides  that  to  satisfy 
us  that  the  ends  of  justice  would  be  better 
served  if  the  plaintiff  were  left  to  resort  to 
a  regular  suit  to  prove  the  bona  fides  of  the 
kisteebundee  on  which  he  relies. 

The  special  appeal  will,  therefore,  be 
allowed,  and  the  suit  of  the  plaintiff  dis- 
missed with  all  costs. 


The  22nd  May  1871. 

Present  : 

The  Hon'ble  it.  G.  Macpherson  and  W. 
Ainslie,  Judges, 

Section  143,  ActX.  of  1859— Distress — Construc- 
tion, 

Case  No.  69  of  187 1  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Jessore.,  dated  the  4th  No- 
vember iSjOt  affirming  a  decision  of  the 
Deputy  Collector  of  Nurrail,  dated  the 
31st  March  iSjo, 

Raye  Kumul  Dossee  (one  of  the  Defendants), 

Appellant, 

m 

versus 

Jhoroo  Mollah  and  others  (Plaintiffs), 

Respondents.  • 
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Mr.  M.  M.  Dalla  and  Baboo  MoUe  Lall 
Mookerjee  fer  Appellanl. 

Baboo  Grija  Sunkur  Mojoomdar  tor 
Respondent, 

In  order  Co  maintain  a  suit  under  Section  i43i  Act  X. 
ol  iSjQ,  the  plaintiff  must  prove  that  the  defendant,  in 
makinj;  the  distress,  was  acting,  not  only  uithout  riKht, 
but  ivithout  anything  to  justify  him  In  suppdsin^  that 
he  had  a  right  to  distrain  —a  mere  trespasser  ivithout 
.any  reasonable   foundation  For  the  claim  set  up. 

Macpherson,  J. — It  appears  lo  me  that 
this  case  ought  to  be  remanded,  because  (here  ■ 
is  no  distinct  finding  by  the  CouH.as  to  the  ' 
circumstances  under  which  the  defendant 
made  ihe  distress  on  which  (he  plaintiff's , 
suit  is  based. 

The  Judge  below  evidently  considered 
th^  the  suit  was  brought  under  Section  141 
of  Act  X.  of  1859;  but  it  is  clear,  and  it 
Is  admitted  by  the  respondent's  pleader, 
that  the  suit  was  not  brought  under  that 
Section  but  under  Section  143,  under  which 
alone  it  will  lie.  The  provisions  of  Section 
Hj  are  quite  different  from  those  of  Section 
141 ;  and,  in  order  to  maintain  his  suit  under 
Section  143,  the  plainlilT  must  prove  that 
the  defendant,  in  making  the  distress,  was 
acting,  not  only  ivithout  right,  but  without 
anything  to  justify  him  in  supposing  that 
he  had  a  right  to  distrain. 

The  effect  of  Section  143  was  fully  con- 
sidered in  the  case  of  joy  Lall  Shaikh 
versus  Brijo  Nath  PauV  Chowdhry,  reported 
in  9  Weekly  Reporter,  page  162.  In  de- 
livering judgment  in  that  case.  Sir  Barnes 
Peacock  said  :  "It  is  clear  that  the  Section 
"(143)  refers  to  the  case  of  a  person  dis- 
"  training  under  color  of  the  Act  when  he  is 
"not  empowered  to  distrain,  and  it  is  clear 
"that,  by  the  use  of  the  words  '  under  color 
"of  the  Act,'  the  Legislature  did  not  mean 
"under  circumstances  which  were  sufhcienl 
"to  induce  the  distrainer  honestly  to  believe 
"that  he  was  justified  fit  making  the  dis- 
"  tress;  for,  if  that  had  been  their  intention, 
"they  would  have  enacted  that  the  distrain- 
"er  should  be  subject  lo  the  penalties  for 
"the  offence  of  criminal  trespass. 

"Section  142  gives  an  action  against  a 
"person  empowered  to  distrain  who  shall 
"distrain  other-tise  than  under  the  provi- 
"  sions  of  the  Act.  That  is  an  example  of 
"a  suit  arising  out  of  the  exercise  of  the 
"powers  of  distraint;  whilst  Section  143 
"furnishes  an  example  of  a  suit  arising  out 
»■'  of  an  act  done  under  color  of  the  exercise 


'■  ci  Uie  said  power.      Both  are  sniis  % 
"(he  provisions  of  Section  23,  and  th^  J 
"sent  suit  is  one  which    might    be    b»i 
"uuiler  Section  14],  and  conseqaeniljr  J 
"not  be  brought  in  any    other    Cos  ' 
"that  of  ihe  Collector.     •     •     •     • 

''If  a  person  sues  another  as  his 
"  rent  wlien  there  is  no  pretence  or 
"  tion   whatever  for  the  allegation   I 
"land  belongs  to  him,  or  that  the 
"is  his  ryot,  or  that  there  is  rem  < 
"suit   is    cognizable    only 
"Courts:  and  the  Legislature  seems  M 
"intended  10  have  left  to  tfie   Colle  " 
"sole  determination  of  suits  arising  I 
"acts  done  in  the  colorable  e 
"power  of  distress,  as  well  as  suits  1 
"claimed  to  be  due." 

Adopting  the  interpretation  ihos  pdta 
Section  143,  it  appears  to  me  that  the  \ 
iff  must  e!;iablish  dtslincily  that  tbe  d 
anc    dlsiraiiied    when    he    was  a 
passer,  and  whtn  there  was   no 
foun.l.iiion  ^^)lalever  for  ilie  aUeg&Uoajj 
he  w.is  eiiitiled  to  the  rent  which  be  e" 
in  respect  of  this  land.     The  mere  E 
the   defendant  had   no   legal   right  b 
the  distress  will  not  be  sufficieut. 

In  trying  this  case  again,  the  Co«|t^ 
direct  Its  attention  specially  i 
which  the  defendant,  at  the  ti 
ing,  occupied  with    respect  to  ibe  1 
the    rent    of  which  the   distress    « 
There  is  no  doubt  the  defendanl  \ 
any  rate  had  recently  had)  soait  c 
with    (he   land  :  because  it  Is  clcsr  I 
got  ^11   ainulnamah  for  it  from  tbc  1 
dar's  <;oniashl3.     The  Court  roust  i 
lincily  whal.  if  anything,  was  done  I 
the    men;  giving  of  the  amulnamih. 
gcm.i'^lii.i  by  his  evidence  apparenthr  A 
to  su[i])ori  the  defendant's  case.     Buih' 
dence  requires  lo  be  considered  1 
fully,  betaiise  there  are  some  p3i»it  4 
pancies  In  his  staiemenis.     He  say*  dnlj| 
lands  covered  by  the  amulnamali  (•! 
presume  included  these  particnlar  t 
if  it  did  not.  the  amulnamah  has  m 
on  the  matter  In  dispute)  were  ia  tllt'l 
possession  of  the  zemindar  at  ibe  1 
amulnimah  was  given.     At  the  sao 
dathllas    are  put  in  by  the    plaintiff  C 
mencing  with   1169.  which   is  prior  la  i 
10  the   amulnamah.     If   these    ilaltlit* 
Hue.  .ind  if  the  pUiniifl  was  paying  i 
iifii)  and  the  subseipienl  years,  iiud 
10    see  how  the    gomasbta's 
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land  was  in  the  khas  pissession  of  the 
ttndar  at  the  time  the  amulnamah  was 
>a  to  the  defendant  can  be  true. 

*here  is  a  good  deal  of  other  evidence 
tides  that  of  the  gomashta  ;  and  in  calling 
ition  to  the  matter  to  which  I  have  just 
red,  I  am  not  to  be  taken  as  express- 
any  opinion  one  way  or  the  other  as  to 
general  conclusion  which  the  Lower 
BU  ought  to  draw  from  the  gomashia's 
Icnce  taken  as  a  whole.  I  only  say  that 
c\'idence  and  all  the  other  evidence  on 
record  ought  to  be  very  carefully  and 
irately  considered  de  novo,  with  reference 
especially  to  the  particular  point  in- 
:d  in  Section  143 — which  point  was 
in  fact,^  present  to  the  minds  of  the 
Iges  of  either  of  the  Lower  Courts. 

[llie  case  will  go  back  for  re-trial,  and  the 
of  this  appeal   will   follow  the  result 
idle  remand. 

AAiHslie,  y, — 1  concur. 


The  23rd  May  1871. 

Pf  esenl : 

Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  W. 
Ainsiie,  Judge. 

in  decree— Execution— Landlord's  debt — 
Payment  by  tenant. 

JA?esN35.  184.1  and  1S42  of  1870  under 
Act  X.  of  1859. 

tcial  Appeals  from  a  decision  passed  by 
\ikt  Additional  Judge  of  Nuddea,  dated 
fw  jr</  Jute  iSyOy  reversing  decisions 
W  Ike  Deputy  Collector  of  that  District, 
\^9ltd  the  sthand  yth  May  i86g, 

'**r- James  Hills  (Defendant),  Appellant, 

versus 

Wooma  Moyee  Burmonee  (Plaintiff), 
Respondent, 

Baboos  Sreenath  Dass  and  Bipro  Dass 
Mookerjee  for  Appellant. 

^iahoos  Umbica  Churn  Banerjee  and  Kalee 
Mohun  Dass  for  Respondent. 

^J^^  *"  appeal  was  inadvertently  decreed  agrainst 

l^«snireholdcrs  instead  of  ajjainst  five,  the  Court, 

J|JJ??*ccuted  the  decree,  was  held  to  have  erred  in 

JrJ'f]'*}?  the  entire  amount  decreed  out  of  the  shares 


Where  a  tennat  is  left  in  that  condition  in  which  he 
is  ct impelled  to  pay  his  landlord's  debt  to  save  his 
own  security  from  forfeiture,  the  circumstances  consti- 
tute a  sufficient  authority  to  make  the  payment,  e.g., 
the  payment  of  Government  revenue  to  save  the 
estate  from  sale. 

Norman,  C.  J, — Case  No.  1841. — As  has 
been  said  by  the  vakeel  of  the  respondent,  thfe 
question  in  this  appeal  is  simply  this,  whe- 
ther Wooma  Moyee  Burmonee,  who  has  pur- 
chased the  rights  of  Biroja  Moyee  in  23 
raouzahs,  part  of  59  mouzahs  which  were  let 
in  ijarah  to  Mr.  Hills,  is  entitled  to  a  propor* 
tlon  of  the  rent  of  these  23  mouzahs  as  if  * 
Biroja  Moyee  were  a  shareholder  possessing 
2  annas  13  gnndahs  i  cowree  and  i  krant, 
or  a  shareholder  possessing  2  annas  10 
gundahs  10  cowrees  2  krants,  as  found  by 
the  first  Court. 

Now,  the  facts  are,  as  has  been  stated 
very  properly  by  the  vakeels  on  both  sides, 
exceedingly  complicated.  But  the  facts 
which  it  is  material  to  consider  to  answer 
the  question  before  us  are  not  very  numer- 
ous, nor,  when  a  little  care  is  taken  to  com- 
prehend them,  are  they  difficult  to  under- 
stand. 

There  were  five  persons  who  were  in 
possession  of  a  large  estate,  namely,  Kristo 
Nath,  Biroja  Moyee,  Shushee  Mookhee, 
Keshub  Chunder,  and  Eshan  Chunder. 
Biroja  Moyee,  Shushee  Mookhee,  and  Eshan 
Chunder,  three  out  of  these  five,  gave  in 
ijarah  to  Mr.  Hills^in  1259,  9  annas  and 
12  gundahs  as  their  share  of  the  59  mou- 
zahs at  a  rent  of  Rupees  28,523.  By  agree- 
ment with  Mr.  Hills,  that  rent  was  after- 
wards reduced  to  Rupees  26,628.  The 
date  of  the  second  agreement  was  the  9th 
Bysack  1264,  or  in  oiher  words,  April  1857. 
Subsequently  to  the  date  of  that  last  arrange- 
ment, Wooma  Moyee  Burnaonee,  the  same 
person  who  is  now  plaintiff  before  us, 
brought  a  suit  for  possession  of  one-sixth 
of  the  property  which  had  been  formerly  in 
the  possession  of  the  five  co-sharers,  name- 
ly, 2  annas  13  gundahs  i  cowree  and  1 
krant. 

Her  suit  was  dismissed  by  the  first  Court. 
She  preferred  an  appeal,  and  in  conse- 
quence of  an  accidental  circumstance,  name- 
ly, the  death  of  the  guardian  of  the  minor, 
Kristo  Naih,  and  the  omission  to  serve  a 
summons  on  Bama  Soonduree,  the  mother 
and  guardian  of  Kristo  Nalh,  after  the  death 
of  the  former  guardian  Chunder  Mohun, 
the  appeal  proceeded  as  against  four  respon^ 
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dents  only,  namely, 
Mookhee,    Keshub 
Chunder.     The  suit 
against  these  four  res 
of  the  Sudder  Court, 
ber   1869,   declaring 
Moyee  Burmonee  to 
ed   6y   her,   namely, 
13  gundahs  i  cowree 


Biroja  Moyee,  Shushee 
Chunder.    and    Eshan 
eventuated  in  a  decree 
pondents,  viz,^  a  decree 
dated  the  31st  Decem- 
ihe   right   of   Wooma 
that  which  was  claim- 
one-sixth  or  2    annas 
I  krant. 


Now,  it  is  clear  that  the  Sudder  Court  did 
not  apparently  advert  to  the  fact  that .  in 
executing  that  decree — if  it  could  have  been 
properly  executed  at  all  in  the  absence  of 
Kristo  Nath — Wooma  Moyee  was  not  entitled 
to  take  from  the  shares  of  Biroja  Moyee, 
Shushee  Mookhee,  Keshub  Chunder,  or  Eshan 
Chunder,  anything  more  than  what  would 
leave  to  each  of  the  co-sharers  a  proportion 
of  2  annas  13  gundahs  i  cowree  and  i 
krant,  and  as  against  the  4  respondents  she 
ought  to  have  recovered  an  amount  equal  to 
4-5th  of  the  total  of  that  to  which  she  was 
entitled,  namely,  4-5th  of  2  annas  13  gundahs 
I  cowree  i  krant.  Instead  of  that,  by  an  error 
which  we  must  say  is  of  a  most  astonishing 
description,  the  Subordinate  Judge  appears, 
in  executing  that  decree,  to  have  made  four 
of  the  defendants  suffer  for  the  omission  of 
Wooma  Moyee  in  not  making  Kristo  Nath 
a  party,  and  he  actually  took  out  of  their 
shares  the  amount  which  Wooma  Moyee 
ought  to  have  recovered  from  the  estate  of 
Kristo  Nath. 

Gross  as  that  error « was,  it  appears  to 
have  been  submitted  to  by  all  the  parties, 
who  would  not,  did  not,  or  could  not,  have 
the  matter  set  right;  and  Wooma  Moyee 
comes  into  Court  in  the  present  suit  declar- 
ing that  she  how  is  in  possession  in  her  own 
right  under  that  decree  ^f  2  annas  13 
gundahs  i  cowree  and  i  krant. 

Now,  let  us  see  how  that  operates  on  the 
rights  of  Mr.  Hills,  the  tenant  of  the  three 
ijmalee  holders,  Biroja  Moyee,  Shushee  Moo- 
khee and  Eshan  Chunder,  who,  as  we  have 
already  said,  let  to  Mr.  Hills  9  annas  12 
gundahs  of  the  whole  estate.  At  the  present 
date,  Kristo  Nath  is,  as  he  always  has  been, 
in  possession  of  3  annas  4  gundahs. 

Wooma  Moyee  is  in  possession  under  the 
decree  in  her  favor  in  her  own  right,  by 
a  title  quite  independent  of  Mr.  Hills'  lease, 
of  2  annas  13  gundahs  i  cowree  and  1  krant, 
and  Keshub  Chunder  by  himself  or  his  ryots 
is  in  possession  of  2  annas  lo  -gundahs  2 
cowrees  and  2  krants. 


The  sum  of  these  several  shares  of 
Mr.  Hills  is  not  in  possession  is  8 
8  gundahs,  leaving  to  Mr.  Hills  at 
present  time,  instead  of  9  annas  12 
as  originally  let  to  him  by  the  three 
sharers,  only  7  annas  12  gundahs  of 
mouzahs. 

It  is  open  to  Mr.  Hills  to  show  thatj 
title  of  the  landlord  has  expired  ; 
shows  in  this  present  suit  that  his  lai 
are  no  longer  in  possession  of  more 
annas  12  gundahs  of  the  entire  propertjr.1 

Mr.  Hills  is  willing  to  pay  rent  to 
several  parties  in  proportion  to  their 
in  this  7  annas  12  gundahs. 


It  is  quite  clear,  looking  at  it  as 
done,  that  the  decision  of  tlie  first 
which  gives  to  Wooma  Moyee,  as  the  pui 
er  of  the  interests  of  Biroja  Moycc  in 
mouzahs,  a  decree  for  rent  proportioDj 
a  2  annas  10  gundahs  2  cowrees  1 
share  is  correct.  That  being  so,  the 
sion  of  the  Judge  must  be  reversed,  and| 
decree  of  the  first  Court  must  be 
and  affirmed,  the  respondents  paying 
costs  both  of  this  appeal  and  of  thie 
to  the  Lower  Court.  We  think,  hk 
that  the  rate  of  interest  allowed  by  the 
Court  should  be  reduced  to  6  per  cent. 
annum  from  the  date  of  the  decree  hi 
first  Court.  In  cases  of  this  kind 
there  is  much  contest  as  to  what  the 
be  decreed  ought  to  be,  interest  at  a 
rate  should  not  be  allowed. 

Case  No.  1842. — In  this  case,  an  addil 
al    question    arises.    The    defendant. 
Hills,  alleges  that  he  paid  the  (Jovei 
revenue  on  account  of  the  share  of 
Moyee   in  the  years   1272   and    1173. 
Hills  is  a  person  who  has  advanced  a 
sum  of  money  by  way  of  peshgte  on 
of  the  lease  which  he  obuined  in  1264. 
being  so  iriterested  in  the  estate  he  paid 
Government  revenue  in  order  to  proii 
from  sale.     His  position  is  this — that  if 
had  made  a  deposit  of  the  arrear  of 
due,  and  if  he  proved  before  a  competent 
Court  that  the  deposit  was  made  in 
to  protect  his  own  lien  on  the  estate, 
amount  so  deposited  would  be  added  to 
amount  of  the  original  lien.     This  is 
provision  of  Section  9  of  Act  XI.  of  \\ 
There  are  several   reasons  why  he 
avail  himself  of  the  benefits  of  that  pi 
in  the  present  suit — in  the  first  place.  be< 
it  is  doubtful  whether  the  Collectors  C< 
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;» competent  Civil  Court  within  the  mean- 
|t>f  Section  9. 

LUniess  Mr.  Hills  can  treat  the  payment 
the  Government  revenue  for  ihe  share 
Biroja  Moyce   as  a   payment   to   Biroja 

JDjree,  he  cannot  have  the  benefit  of  that 

l^ent  in  the  present  suit. 

fi  is  argued,  and  it  is  rightly  argued,  that 
bX.  of  1859  contains  no  provision  for  any 
fence  by  way  of  set-off.  But  there  are 
jwral  cases  which  show  that,  if  a  tenant 
kp  money  to  a  creditor  of  the  lessor  under 
p  lessor's  express  authority,  the  amount  of 
feney  so  paid  might  be  deducted  In  a  suit 

rent  in  the  Collector's  Court.  See  the 
of  Karjon  Lall  Thakoor,  decided   on 

tSth  March  1863,  Hay's  Reports,  page 

;  also,- Mussamut  Joy  Kooer  versus  Mr. 
lurlong,  Weekly  Reporter  (Gap  Number); 

:«  112,  Act  X.  Rulings,  which  are  aulhor- 
to  that  effect. 

Ilis  true  that,  in  the  present  case,  it  is  noi 
|gested    that    Biroja    Moyee     gave^    any 
'  ess  authority   to    Mr.   Hills  to  pay   the 
tmmenl  revenue,  but  she  left  Mr.  Hills 
that  condiiion  that  he  was  compelled  to 
that  which    was   his    debt    unless    he 
■ked  to  forfeit  his  own  security. 

We  think  that  this  constituted  a  sufficient 
)rity  to  Mr.  Hills  to  make  the  payment 
[the  Government  revenue  due  on  account 
Biroja  Moyee's  share.     There  are  many 
flish  cases  where  a  point  similar  to  this 
been  ruled.     A  set-oif  is  no  answer  to 
istress  for  rent.     But  payments  made  by 
tenant  under  threats  or  the  fear  of  dis- 
for  ground-rent  or   land-tax   in   dis- 
«^ge  of  the  landlord's  liability  are  treated 
payment    of  so    much    rent    then    due. 
ford    vs,    Fletcher,    4     Term     Reports 
;  Taylor  vs.  Zamira,  6  Taunton    524; 
ibbsw.  Parsons,  3  Barnewall  and  Alderson 
^6;  Carter  vs.   Carter,    5    Bingham     406, 
.^Pollock,  Chief  Baron;  Jones  vs.  Morris, 
|?EKh.  746. 

[.We  think  that  justice  and  good  sense 
"*  ly  warrant  us  in  holding  that  the  payment 
Government  revenue  by  Mr.  Hills  due 
fespect  of  Biroja  Moyee's  share  ought  to 
^treated  as  a  payment  on  account  of  rent 
PC  to  Biroja  Moyee.  The  result  is  that 
Ijftcase  must  be  remanded  in  order  to  give 
"^  Hills  an  opportunity  of  showing  what 
|*»(Hint  of  revenue  he  paid  on  account  of 
iwoja  Moyee,  and  to  that  extent  he  will  be 
■edited.    The  appeal  is  decreed  with  costs. 

Vol.  XV. 


The  23rd  May  1871. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice^  and  the  Hon'ble  W.  Ainslie,  Judge, 

Decree— Section  287,Act  VIII.,  i859<-Execu-     • 
tion — Instalments. 

Case  No.  455  of  1870. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  the  2^-Pergunnahs,  dated  the 
loth  September  tSyo. 

Ram  Sudoy  Chose  and  others  (Decree- 
holders),  Appellants, 

versus 

Raj  Bullubh  Saha  (Judgment-debtor), 
Respondent. 

Baboo  Ashootosh  Mookerjee  for  Appellants. 
Baboo  Nubo  Kishen  Mookerjee  for  Respondent. 

A  decree  directing  payment  by  instalments  ought 
to  be  executed  to  the  extent  of  the  instalments  faliing 
due  within  3  years  before  the  application  for  execution. 

Norman,  C.J. — Wk  are  of  opinion  that 
the  decision  of  the  Judge  is  erroneous. 

The  decree  which  the  decree-holder  sought 
to  execute  was  passed  in  a  suit  instituted  in 
Zillah  Hooghly,  and  was  transmitted  to  the 
Court  of  the  Judge  of  the  24-Pergunnahs  for 
execution.  A  decree  so  transmitted  has,  under 
the  287th  Section  of*  Act  VIII.  of  1859,  the 
same  effect  as  a  decree  made  by  the  Court  of 
the  Judge  of  the  24-Pergunnahs.  The  Judge, 
therefore,  if  he  would  have  entertained  an 
application  for  execution  in  a  decree  of  his 
own  Court  similar  to  the  present,  should 
have  entertained,  the  application  which  was 
made  to  h?Yn  to  execute  this  decree. 

Then  comes  the  question  whether  the  right 
to  execute  the  decree  before  us  is  barred  by 
limitation. 

The  decree  directs  that  a  debt  be  paid  by 
instalments,  the  last  of  which  was  to  become 
payable  in  Kartick  1276  or  November  1869* 
The  Judge  ought  to  have  allowed  the  decree 
to  be  executed  to  the  extent  of  the  instalments 
which  fell  due  within  three  years  before  the 
application  for  execution  of  the  28ih  ol 
J  anuary . 

As  the  plaintiff  in  his  application  asked  for    • 
more  than  he  was  entitled  to,  we  do  not  give  . 
him  any  costs  in  the   appeal.     With   these 
observations,   we   remand   the   case    to    tho 
Judge. 
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The  23rd  May  1871. 

Present : 

The  Hon'ble  Dwarkanath  Mitter  and  G.  C. 

Paul,  yudges, 

Hindoo  law— Adoption— Minor. 

Case  No.  95  of  1871. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Officiating  Judge  of  Rungpore,  dated 
the  4th  January  i8jr, 

Rajendro  Narain  Lahoree  (Petitioner), 

Appellant, 

versus 

Saroda  Soonduree  Dabee  and  another  (Oppo- 
site Party),  Respondents, 

Baboos  Nuleet  Chunder  Sein  and  Kalee  Pro- 
sonno  Dutt  for  Appellant. 

Baboo  Essur  Chunder  Chucfierbutty  for 

Respondents. 

A  childless  Hindoo  is  bound  to  adopt  a  son,  if  at  all 
anxious  for  his  own  salvation  ;  and  what  is  required  to 
he  done  for  that  end  is  not  optional  with  him,  but  an 
imperative  obligation. 

An  adoption  is  not  invalidated  by  the  mere  fact  of 
the  adoptive  father  bemg  a  ipinor,  if  he  has  attained 
the  years  of  discretion.  Such  an  adoption  is  not  attend- 
ed by  any  civil  disability. 

Mitter,  /.—We  think  there  is  no  ground 
for  the  appeal.  The  ceremony  of  adoption 
under  this  Hindoo  Law  is  essentially  of  a 
religious  character;  and  asy  under  that  law, 
every  childless  Hindoo  is  deemed' sure  to  jro 
to  the  hell  calted  "  Put,"  thp  obligation  to 
adopt  a  son  must  be  necessarily  considered  as 
imperative  as  a  matter  of  religious  duty 
anaong  Hindoos.  It  has  been  argued  that  a 
childless  Hindoo  is  under  no  religious  obliga- 
tion to  adopt  a  son ;  but  this  opinion  is  con- 
trary to  the  texts  both  of  the  Duttaka 
Chundrica  and  the  Duitaka  Mimansa,  which 
are  undoubtedly  entitled  to  be  considered 
and  have  been  always  considered,  as  the 
highest  authorities  on  the  subject  of  adop. 
tion.  This  IS  clearly  shown  by  the  followimr 
passages  m  page  3  of  ttie  Duitaka  Mimansa. 

"destitute  of  a  son  only,  must  a  substitute 
^for  the  same  always  be  adopted,  with  some 


''one  resource  for  the  sake  of  the  fi 
*'  cake,  water,  and  solemn  rites.' 

'^  A  man  destitute  of  a  son  {aputra)  \& 
**  to  whom  no  son  has  been  bom,  or 
''  son  has  died,  for  a  text  of  Saunaka  ex] 
"*one  to  whom  no  son  has  been 
*'  whose  son  has  died,  having  fasted  fori 
"&c.'  Another  reading  recites:  'Tht'i 
'*  tent  man,  or  also  one  whose  off^rin|i 
*'  died.' 

''By  a  man  destitute  of  a  son, 
"  Since  it  is  shown  bv  this,  that  the 
'*  destitute  is  a  cause ;  in  omitting  to 
"  a  son,  an  offence  even  is  incurred,  ft 
"  precept  enjoining  the  production  of 
'*  being  positive,  it  results  that  the 
'-  vention  of  it  is  the  cause  of  an 
*'and  on  defect  of  any  son  in*genenl,' 
''elusion  from  heaven  is  declared  in 
''  text :  '  Heaven  awaits  not  one  d( 
"  of  a  son,  &c.'  And  further,  in  the 
"lowing  passage  also,  a  son  in  gei 
"  shown  to  be  the  cause  of  redemption 
"debt:  *A  Brahmana,  inmiediatelr 
"  being  born,  is  produced  a  debtor  in 
"obligations;  to  the  holy  saints,  for 
'*  practice  of  religious  duties ;  to  the 
"for  the  performance  of  sacrifice;  I 
"forefathers,  for  offspring.  Or  he  ii 
"solved  from  debt  who  has  a  son,  btl 
"formed  sacrifices,  and  practices  m 
"  duties.'  •' 

These  passages  conclusively  show 
childless  Hindoo  is  bound  to  adopt  a 
he  is  at  all  anxious  for  his  own  salt 
and  for  the  preser\'ation  of  the  obseqoici 
to  his  ancestors. 

It  has  been  said  that  what  is  requii 
be  done  for  securing  a  man's  own  sal 
must    be    considered   as   optional, 
what  is  required  to  be  done  for  the  bei 
the  souls  of  his  ancestors  must  be  cons 
as  imperative.     This  distinction  seems 
to  be  absurd  on  the  very  face  of  it. 
religious  ceremony  which  a  Hindoo  li 
quired  to  perform  has  reference  to  h« 
salvation,  and  the  performance  of  the 
quies  due  to  his  ancestors  is  but  a  dm 
that  end. 

It  is  further  argued  that  adoption 
been  treated  by  Hindoo  Lawiers  under 
head  of  "  Civil  Acts."  But  this  did 
stance  cannot  affect  the  real  character  of  1 
ceremony  which  is  essentially  founded 
religious  considerations.  Supposing, 
ever,  that  adoption  is  a  civil  act,  it 
not  necessarily  follow  that  the  adoplioa 
this  particular  case  would  be  invalid,  OJT 
because    It    was    made    under  a  deed 
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kission  executed  by  a  minor.  Kvery  act 
by  a  minor  is  not  necessarily  null  and 

I.  Those  acts  only  which  are  prejudi- 
to  his  interests  can  be  questioned  and 
led  by  him  after  he  reaches  his  majority. 
DO  such  prejudicial  character  can  be 

licated  of  adoption  in  the  case  of  a 
Hess  Hindoo,  and  as  under  the  Hindoo 
ters  a  minor  who  has  arrived  at  the  age 

discretion  is  not  only  competent,  but 
id  to  perform  the  religious  ceremonies 
bribed  for  his  salvation,  we  cannot  hold 

adoption  made  in  this  case  to  be  invalid, 
^ly  because  the  adoptive  father  was,  in 
eye  of  the  law,  a  minor.  Baboo  Shama 
Sircar,  in  his  Digest  of  the  Hindoo 

r,  admits  that  an  adoption  made  by  a 
who  tias  attained  the  age  of  di sere- 
is  valid  from  a  religious  point  of  view ; 
he  goes  on  to  say  that  a  son  so  adopted 

lid  not  be  entitled  to  succeed  to  the  es- 
of  his  adoptive  father  as  heir.  Upon 
reasoning  or  authority  this  latter  con- 

liOD  is  based  we  are  unable  to  make  out ; 

if  it  is  once  conceded  that  the  adoption 

ilid,  all  the  legal  consequences  attached 
lit  mast  follow  as  a  matter  of  course.    It 

inot  be  contended  for  one  moment  that 
property  of  the  adoptive  father  is  to 
to  his  distant  relatives  when  he  has  left 

initl  him  one  who  is  entitled  to  stand  to- 
him  precisely  in  the  same  position  as 

own  (nvrasa  son. 

^or  the  above  reasons,  we  are  of  opinion 
the  conclusion  arrived  at  by  the  Judge 
w  is  correct,  and  we  therefore  dismiss 
appeal  with  costs. 

W,  7.— I  entirely  concur.     The  obli- 

to  adopt  by  a  sonless  Hindoo  being 

le  highest  moment  to  him  in  a  religious 

of  view,   1  wholly   fail  to  follow  the 

lent  which  has  been  addressed  to  us 

[the  effect  that  an  infant  Hindoo  who  has 

ioed  his  years  of  discretion  cannot  adopt 

The  passages  cited  by  my  learned 

_ie  leave  no  doubt  whatever  on  the 

ter,  and  the  suggestion  that  civil  disabi- 

preclades  an  infant  Hindoo  from  adopt- 

is  one  which  entirely  conflicts  with  the 

daroental  principles  on  which  the  disabi- 

of  infants  are  based  as  a  matter  of  civil 

'.   The  provision   is    intended   for  their 

eciion.   and   matters   which   are    highly 

tficial  are  not  within  the  disability. 

J  concur  in  dismissing  both  the  appeals 

ItD  costs. 


The  23rd  May  1871. 

Presenl: 

The  Hon'ble  L.  S.  Jackson  and  W. 
Ainslie,  Judges. 

Mokurniree  srrant^Resumption. 

Cases  Nos.  142  and  147  of  1870. 

Regular  Appeals  from  a  decision  passed  by  the 
Subordinate  Judge  of  Gya,  dated  the  joih 
March  rSyo. 

Mirza  Himmut  Bahadoor  and  others  (Defend- 
ants), Appellants, 

versus 

Ranee  Sooneet  Kooer  (Plaintiff),  Respondent, 

Mr.  J.  P.  Kennedy  for  Appellants. 

The  Advocate-General  (Graham)  for 
Respondent. 

A  mokurruree  tenure  granted  in  perpetuity  cannot  be 
resumed  by  the  grantor,  even  if  the  grantee  dies  with* 
out  leaving  heirs. 

A  inslie,  J. — The  plaintiff,  who  is  one  of  the 
widows  of  the  late  Rajah  Mode  Narain  Singh, 
has  brought  this  suit  to  recover  from  the 
defendants  a  7i  annas  share  of  Mouzah  Pran- 
pore  granted  in  mokurruree  by  the  Rajah  to 
his  daughter  Shurfoonissa  in  the  year  1248, 
F.  5.,  on  the  allegation  that  the  grant  was 
limited  to  the  life  of  the  grantee,  and  that 
she  died  on  the  30th  Kartick  1265,  F.  S. 

It  is  alleged  that  the  plaintiff  was  not 
aware  of  the  death  of  the  grantee  till  the  end 
of  1272,  when  she  took  possession  of  the 
village,  but  was  put  out  of  possession  by  an 
order  of  the  Magistrate  of  Gya,  made  under 
Section  318  of  3ie  Code  of  Criminal  Pro- 
cedure, on  the  7th  February  1866  (the  middle 
of  1273).  ** 

Shurfoonissa  was  the  illegitimate  daughter 
of  the  Rajah  (who  had  no  legitimate  issue) 
by  a  Mahomedan  lady  named  Buratee 
Begum. 

The  defendants  who  appear  in  this  Coort 
as  appellants  are  a  brother  and  sister  of  Shur- 
foonissa and  a  deceased  brother's  widow. 

They  allege  that  she  died  in  infancj^on  the 
loth  Chyet  1 249,  F.  9f!,'  and  that,  on  her  death, 
ihe  village  was  held  under  the  mokurruree 
grant  by  their  mother  Buratee  Begum  up  to 
her  death  in  1 367  (about  two  years  after  the 
death  of  the  Rajah)  and  subseqaently  by 
themselves. 
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'  The  lower  Court  has  held  that  the  grant  to 
Shurfoonissa  was  not  merely  for  life,  but  in 
perpetuity.  But  inasmuch  as  she  died 
childless,  and  in  a  recent  decision  of  ibis 
Court  reported  in  12  Weekly  Reporter,  page 
512,  it  was  held  that  in  the  circumstances  of 
this  family  no  right  of  inheritance,  under  Ima- 
meah  Law,  vests  in  the  surviving  brother  or 
sister,  the  Subordinate  Judge  came  to  the  con- 
clusion that  the  grant  had  become  inoperative, 
and  that  the  grantor  had  a  right  to  resume  it. 
It  was  contended  before  him  that,  even  suppos- 
ing the  defendants  not  to  be  rightful  heirs, 
yet  the  plainiiff  would  have  no  right  to 
resume  the  grant  as  the  property  would  be 
liable  to  be  taken  by  the  rulmg^^gpwer  as  an 
escheat,  and  that,  so  long  a"?  the  party  right- 
ftfftf^  entitled  abstained  from  pressing  his 
claim,  the  defendants  were  entitled  to  retain 
possession  undisturbed.  This  plea  was  over- 
ruled on  the  ground  that  the  defendants  in 
possession  were  mere  trespassers,  and  that,  as 
the  legal  right  to  the  property  is  either  in  the 
grantor  or  the  Crown,  the  former,  in  the 
absence  of  any  claim  by  the  latter,  is  entitled 
to  maintain  the  suit. 

The  defendants  also  pleaded  limitation, 
but  this  plea  was  overruled. 

Mr.  Kennedy,  who  appeared  for  the  special 
appellants,  stated  that  the  main  objection  to 
the  finding  of  the  Lower  Court  is  in  respect 
of  that  portion  in  which  the  Subordinate 
Judge  lays  down  that,  as  the  succession  is 
vacant,  the  grantor  is  entitled  to  re-enter. 
For  the  purposes  of  this  appeal,  we  may 
confine  ourselves  to  this  objection. 

The  Court  below  holds  that  the  mokur- 
ruree  tenure  was  granted  in  perpetuity,  and 
not  for  life,  and  this  finding  has  not  been  ques- 
tioned by  way  of  cross-appeftl,  or  under  Sec- 
tion 348,  Act  Vm.of  1859 

The  grant  is  made  to  Shurfoonissa  and 
her  children  from  generation  to  generation, 
afltMlT'Tl'she  is  described  as  absolute  (inoos- 
tukkil)  mokurrureedar. 

Tenures  created  in  these  terms,  and  not  in 
any  way  limited  by  other  special  conditions, 
are  always  treated  a§  of  the  most  absolute 
character,  and  are  every  day  transferred  both 
by  private  sale  and  in  execution  of  decree. 
Had  Shurfoonissa  conveyed  the  estate  to  an- 
other, the  grantor  could  not  have  ousted  the 
assignee.  Supposing  she  had  died  leaving 
a  husband  and  children,  this  estate  would 
have  descended  according  to  the. ordinary 
rules  of  Mahomedan  Law,  and  no  change  in 
the  order  of  succession  would   have  been 


caused   by  the   use  of   the  words   "to 
children  from  generation  to  generation." 
is,  at  least,  extremely  doubtful   whether 
grantor   could   have   altered    the    course 
descent  established  by  law,  if  he  had  11 
ed  to  do  so.     It  is,  however,  sufficient  10 
that  the  terms  of  the  grant  are  those 
narily  employed  in  creating  an  estate  gov 
by  those  rules,  and  that,  if  it  had  bcea 
intention  of  the  grantor  to  limit  the 

some,  Qtbex-iBode,  he  would  hayj 

staled  this  intention.  In  the  absence 
words  of  limitation,  we  cannot  hold  that! 
Rajati*  intended  to  create  anything  bK^ 
est.ue  in  perpetuity  with  absolute  powef^ 
the  grantee  to  deal  with  it  as  she  ib< 
proper,  and  that  he  never  contemplated 
possibility  of  failure  of  issue,  o^  intended 
interfere  with  the  ordinary  course  of  d< 

It  is  hardly  necessary  to  consider  the 
duct  of  Kajah  Mode  Narain  which  has 
referred"  to  as  showing  that  he  never  ibi 
that  his  grant  was  less  than  absolute, 
certainly  was   not  in  any   way   inconi 
with    an    intention   to   grant    a    mokai 
tenure  without  any  reservation.     He  madei 
attempt  to   resume  it  on   the  deaj 
daughter,  burallowed  her  mother  to  enjoy 
and   ii  is  admitted  that  up  to   1372  {i 
years  after  his  death)  receipts  for  the 
rent  continued  to  be  granted  in  the  dan| 
name,  and  the  mokurruree  tenure  as  orif^ 
ly  established  was  treated  as  subsisting. 

There  is  a  dispute  as  to  the  precise  di 
of  Shurfoonissa's  death.     The  direct  evid< 
on  this  point  on  either  side  is  unsatisfact( 
but  looking  to  the  examinaiion-of  the  Rai 
there  is  no  room  to  doubt  that  the  plaii 
case  is  false,  and  that,  in  fact,  Shurfooi 
died  at  an  early  age. 

We  find  that  Buratee  Begum  lived 
the  Rajah's  mansion  at  Ticcaree,  and  thai 
particular  apartment  or  building  occupied 
her  stood   between    the   apai:tments   of 
Ranees.     Those  ladies  admit  that  thev 
of    the    existence    of    the    three   later 
children,  and  used  to  see  them  about 
house,  but  profess  never  to  have  set  eyes 
the  eldest. 

Yet  if  the  statement  in  the  plaint  is 
Shurfoonissa  had  attained  the  age  of  17 
before  she  died,  and  it  is  incredible  thai 
ladies  should  have  known  nothing  of 
It  may  not  be  established  with  certainty 
Shurfoonissa  died  on    10th  Chyet    1249 
alle.i^ed  by  defendants,  but  there  can  be 
doubt  that  she  died  in  the  lifetime  of 
father,  and  not  two  months  after  him  as  all 
ed  by  plaintiff. 
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A&  it  appears  to  us  that  the  plaintiff  has 
iogether  failed  to  show  that  any  right  to 
ime  the  grant  on  faihire  of  issue  was  re- 
id  to  the  grantor,  we  hold  that  the  judg- 
of  the  Court  below  cannot  be  maintain-  | 
The  plaintiff  can  succeed  only  on  the  j 
fih  of  her  own  title,  and  not  on  the 
tn^ss  of  that  of  the  defendant.  She  is 
id  to  show  that  she  was  the  party  entitled 
te  the  estate  when  it  became  vacant  on 
(eath  of  Shurfoonissa  before  she  can  ask 
Court  to  ejecAlie^defendants  who  are  in 
sssion. 

The  Subordinate  Judge  seems  to  think  that 
re  is  something  in  the  nature  of  a 
wnuree  grant  which  renders  it  capable  of 
iption,  if  there  be  no  known  heir  of  the 
fholder,  but  no  authority  has  been  shown 
[iDpportthis  opinion. 


i  We  think  that  the  plaintiff  has  failed  to 
'  establish  any  title  to  re.sume  the  mokurruree 
'  grant,  and  therefore,  without  entering  into 
I  the  other  questions  involved  in  this  suit,  we 
I  admit  the  appeals,  and,  reversing  the  judgment 
i  of  the  Court  below,  dismiss  the  plaintiff's  suit 
'  with  costs  of  both  Courts. 


The  25th  May  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge, 

Section  aS  Act  XXI 1 1,  of  i86i~Illegal  order. 

In  the  matter' of 

Tara  Chund  Mundul  (Decree-holder), 

Petitioner^ 

versus 


\  J   J    ,  Bhyrub   Chunder  Chuckerbutty  (Judgment- 

**'ould  hardly  be  contended  that  a  man  debtor),  Opposite  Party,  • 

makes  a  gift  has  a  better  title  than  a 
igcr  to  the  thing  given,  if  the  owner,    Bahoo  Bama  Churn  Banerjee  for  Petitioner. 

accepting  and    holding   it  for  a  time,     ^       ^^^^^  Oopender  Chunder  Bose  for 
Id  abandon  it.  I  '  Opposite   Party. 

The  Rajah  created  a  certain  estate,  and 

icsscd  the.  stamp  of  perpetuity  on  it  for 

expftss  purpose  of  making  a  free  gift  of 
iia  his  daughter,  and  the  fact  that  she  had 

pay  a  certain  rent,  or,  in  other  words,  that 

gift  was  of  a  part  only  of  the  profits  of 

land,  does  not  make  it  anythrng  less  than 

gift.    He  reserved   to  himself   a   certain 
over  the  lands  given,  namely,  the  right 

receive  a  fixed  rent,  but  he  absolutely  di- 
ed himself    of  any    other    right.     The 

fflsfer  of  the  propierty  to  a  stranger  in  no 

ly  affects  the  right  reserved,  which  attaches 

the  land  in  whosesoever  hands  it  may  be, 
is  therefore  at  all  times  adequately  secur- 
iM.   If  the  rent  be  not  paid,  there  are  pro- 
per kgal  remedies,  but  resumption  of  the 
JiMt  is  not  among  these,  where  there  is  no 
"press  stipulation  to  that  effect. 


A  rule  having  been  issued  callings  on  a  iudg^ment-debtor 
to  show  cause  why  an  order  of  the  Collector  in  appeal, 
reversing^  an  order  made  by  a  Deputy  Collector  in  exe- 
cution, should  not  be  set  aside,  the  rule  was  discharged 
with  costs  inasmuch  as,  although  the  Collector  had 
no  jurisdiction  to  make  the  order  which  he  made,  the 
Deputy  Collector's  order  was  wrong,  being  a  violation 
of  the  provisions  of  Section  92  of  Act  X.  of  1859,  and 
could  not  be  upheldf 

Norman,  C.  J. — A  RULE^as  issued  by  a 
Division  Bench  of  this  Court  upon  a  petition 
of  the  decree-holder  in  this  case  under  Section 
35  of  Act  XXIII.  of  1861,  calling  on  the  judg- 
ment-debtor to  show  cause  why  an  order  pass- 
ed by  the  Collector  of  the  24-Pergunnahs 
on  appeal,  reversing  an  order  made  by  the 
Deputy  Collector  of  Barripore  in  execution 
of  a  decree  for  rent  under  Act  X.  of  1859, 
should  not  be  set  aside  as  having  been  made 
without  jurisdiction. 

The  facts  arc  shortly  these  : — 

■  Plaintiff  obtained  a  decree  on  the  29th  of 
August  1866  for  a  sum  under  Rupees  500 
for  rent  and  costs. 
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Oh  the  1 2th  of  September  1 869,  the  decree- 
holder  made  an  application  to  the  Deputy 
Collector  for  the  sale  of  the  tenure  of  the  judg- 
ment-debtor. The  Deputy  Collector  admit- 
ted the  application,  and  on  the  15th  of  De- 
cember 1870  the  tenure  was  sold. 

The  judgment- debtor  appealed  from  the 
order  of  the  Deputy  Collector  allowing  the 
sale  to  the  Collector  of  the  24-Pergunnahs. 

The  Collector  reversed  the  order  of  the 
Deputy  Collector  on  the  ground  that  Section 
92  of  Act  X.  of  1859  precluded  the  issue 
of  process  of  any  description  on  a  judgment 
under  that  Act  for  less  than  Rupees  500 
after  the  lapse  of  three  years  from  the  date 
of  the  judgment. 

We  think  that,  under  Act  X.  of  1859,  no 
appeal  lies  to  the  Collector  from  the  order  of 
a  Deputy  Collector  made  in  execution  of  a 
decree,  and,  consequently ,that  the  order  of  the 
Collector  was  one  which  he  had  no  power 
to  make. 

A  large  discretion  is  left  to  the  Court  by 
Section  35.  If  we  were  to  make  an  order 
for  setting  aside  the  Collector's  decision,  we 
should  be  giving  an  appearance  of  validity 
to  the  order  of  the  Deputy  Collector  made 
in  violation  of  the  provisions  of  Section  92. 

The  object  of  the  petitioner,  as  disclosed 
in  his  petition,  is  to  set  up  the  sale  made 
under  the  order  of  the  Deputy  Collector.  We 
think  he  is  not  entitled  to  ask  any  such  relief 
at  our  hand.  We  shall  follow  the  example 
set  us  in  a  somewhat  analogous  case  by  the 
Full  Bench,  6  Weekly  Reporter,  Act  X. 
Rulings,  page  54,  and  discharge  the  rule 
with  costs. 


The  25th  May  1871. 
Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  Onookool  Chunder 
Mookerjee,  Judge, 

Sale  for  arrears  of  revenue—Purchaser't  rights 
—Section  37,  Act  XI.,  1859— Resumption-de- 
cree—Proprietary  rights— Cause  of  action. 

Case  No.  15  of  1871. 

Special  Appeal  from  a  decision  passed  by  the  j 
Judge  of  the  2^-Pergunnahs,  datedJhjL^th 


Thakoor  Dass  Roy  Chowdhry  and  others 
(Defendants),  Appellants, 

versus 

Nubeen  Kishen  Ghose  (Plaintiff),  Respondent. 

Bahoos  Romesh  Chunder  Milter  and  A.nwti 
Chunder  Ghossal  for  Appellants. 

Bahoos  Mohinee  Mohun  Roy  and   Sreenaik 
Doss  for  Respondent. 

A  purchaser  at  a  sale  for  arrears  of  revenue,  wztii  a 
paramount  title  under  Section  37,  Act  XI.  of  1859,  ac- 
quires the  estate  free  from  any  incumbrance  wfaidi 
accrued  thereupon  from  the  laches  of  former  proprietors, 
in  the  same  way  as  he  would  have  acquired  it  free  from 
any  incumbrance  created  by  sate,  lease,  or  mortgia^e. 

In  the  absence  of  any  proof  to  the  contrary,  such 
purchaser  must  be  assumed  to  be  the  9wner. 

^  A  resumption-decree  does  not  destroy  the  proprietary 
rij^ht  of  the  lakherajdars  which  contmues,  unless  and 
until  they  are  dispossessed  in  due  course  of  law.  By 
obtaining;  a  permanent  settlement,  they  acquire  no  nev 
right ;  a  cause  of  action  accruing  to  them  if  ousted  before 
settlement. 

Norman,  C,  J, — This  is  a  special  ap{>eal 
from  the  decision  of  the  Judge  of  the  24- 
Pergunnahs. 

The  facts  are  very  clearly  staled  in  the 
judgment  of  the  learned  Judge,  which  is  as 
follows : — 

"  On  the  31st  December  1838,  the  Govern- 
"  ment  recovered  a  decree  in  a  suit  for  the 
"resumption  of  beegahs  738-13  of  lakberaj 
**  land  in  mouzah  Joikistonugur.  The  area 
is  so  specified  in  the  chitta  of  1190  and 
in  the  taidad  No.  8243  filed  in  1204.  The 
"  Deputy  Collector,  Doorga  Persha^  Ghose, 
"  was  directed  to  make  a  settlement  of  these 
"  lands,  and  he  deputed  an  Ameen,  Chunder 
"Kant  Chuckerbutty,  who  measured  them 
"in  1 84 1  in  17  plots,  and  found  beegahs 
"942-1,  of  which  only  160  beegahs  were 
"cultivated.  By  a  proceeding,  dated  August 
6th,  1846,  the  Deputy  Collector  approved  of 
the  Ameen's  proceedings,  and  a  settleniient 
"of  the  estate  which  was  entered  on  flSs' 
"rent-roll  as  No.  1137  was  made  for  ic 
years  with  Chunder  Koomar  Duit,  the 
representative  of  Issur  Chunder  Dutt,  who 
"was  the  defendant  in  the  resumption-pro- 
ceedings. The  original  lakherajdars  noted 
in  the  taidad  were  Sudasib  Dutt  and  others, 
"sebails  of  the  dewutter  endowment  of 
Luckhee  Junnardun  Thakoor. 

"On  the     expiration    of  this  temporaiy 
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December.  iSyo,  affirming  a  decision  of  the  "settlement.  Deputy  Collector  Okhoy  Churn 
2nd  Subordinate  Judge  of  that  District,  I  "  Bose  w^  deputed  to  make  a  new  settle- 
dated  the  a6th  May  tSjo,  "  ment,   anH    he     measured     880    beegahi 
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"  almost  all  of  which  was  immediately 
'' claimed  by  the  neighboaring  zemindars. 
"  It  was  then  found  that  the  survey-officers 
"had  not  recognized  talook  No.  1137,  and 
**the  Collector  proposed  to  measure  the 
"  neighbouring  talooks,  and  after  excluding 
"  the  lands  belonging  to  their  owners,  to 
"'  take  the  remainder  as  the  lands  rightfully 
''belonging  to  talook  No.  1137.  But  the 
representatives  of  the  ex-lakherajdar,  Issur 
Cbunder  Dutt,  opposed  this  measure;  and 
*'  alleging  that  tiiey  had  remained  since  1846 
In  undisturbed  possession  of  the  942 
beegahs  found  by  Doorga  Pershad  Ghose, 
"  demanded  a  settlement  of  the  whole.  The 
"  Board  of  Revenue  set  aside  the  proceedings 
"of  Deputy  Collector  Okhoy  Churn  Bose, 
"and  directed  the  Collector  to  make  a 
settlement  of  beegahs  942-1  on  the  basis 
of  Deputy  Collector  Doorga  Pershad  Ghose's 
"  chittahs  of  measurement.  The  Board's 
"order  is  dated  July  5th,  1S61 ;  and  on  the 
"  30th  April  1863  ihe  estate  so  constituted 
"  was  put  up  to  sale  for  arrears  of  revenue,  and 
"  was  purchased  by  the  present  plaintiff. 

"  But  the  new  purchaser  was  never  allowed 
''to  take  possession;  and  he  has  instituted 
"this  suit  to  recover  possession  of  the 
"beegahs  942-1  which  were  measured  by 
"  the  Deputy  Collector  Doorga  Pershad 
"  Ghose. 

'^  He  is  met'  iu  the  iirst  instance  by  the 
plea  of  limitation  on  the  ground  that  the 
defendants,  who  are  the  proprietors  of  the 
adjoining  talooks,  have  had  possession 
of  the  lands  in  question  for  more  than 
twelve^  years.  The  Subordinate  Judge 
observes  that  the  plaintifif  has  acquired 
the  rights  which  accrued  to  Government 
under  the  resumption-decree  on  the  31st 
December  1838,  and  is  entitled  to  the  60 
years'  limitation  from  that  date.  The  plaint- 
iff cannot  take  any  lands  which  were 
included  in  the  defendant's  talooks  at  the 
decennial  settlement,  but  he  is  entitled 
to  recover  all  lands  which  Doorga  Pershad 
Ghose  included  in  the  first  settlement. 

''It  appears  to  me  that  this  ruling  is 
erroneous.  It  is  true  that  the  public  claim 
to  the  resumed  lands  might  be  pursued 
at  any  time  within  60  years  from  the  date 
of  the  resumption-decree,  but  no  such  right 
accrued  to  the  persons  with  whom  the 
settlement  was  made,  or  te  the  plaintiff. 
When  the  settlement  was  made,  the  estate 
became  subject  to  the  same  rules  and  con- 
ditions as  all  other  permanently-settled 
tilooks,  and  the  persons   with  whom  the 
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settlement  was  made  could  u>  claim 
exemption  from  the  ordinary  rules  of  limit- 
ation. If  the  representatives  of  Issur 
Chunder  Dutt  had  not  opposed  the  propo- 
sal of  the  Collector  to  re-measure  the  lands 
for  the  purpose  of  identification,. Mhe  full 
period  of  limitation  applicable  to  public 
claims  would  have  been  saved  ;  and  the 
settlement  would  have  been  made  of  such 
lands  only  as  the  revenue  authorities 
might  find  to  be  identified  by  evidence  of 
some  kind.  But  they  repudiated  the  aid 
of  the  Collector  and  alleged  actual  posses- 
sion, and  therefore  the  settlement  was  made 
with  them,  and  they  took  the  position  of 
other  talookdars.  Nevertheless,  I  am  of 
opinion  that  the  suit  of  the  plaintiff  to 
obtain  possession  of  the  lands  rightly  be- 
longing to  the  estate  under  the  resumption- 
decree  is  not  barred  by  the  rules  of  limita- 
tion. The  Government  had  a  period  of 
60  years  from  the  date  of  the  resumption- 
decree,  that  is  to  say,  from  1838  ;  and  that 
period  has  not  expired.  T/ie  person  with 
whom  ihe  seiiiemeni  was  made  had  a  period 
of  12  years  from  the  date  on  which  the 
settlement  ivas  made,  that  is  to  say,  from 
1 863  ;  and  that  period  has  not  expired. 
The  plaintiff  would  have  been  bound  by 
the  expir>'  of  the  60  years  if  the  date 
bad  preceded  the  expiry  of  the  12  years; 
but  that  is  not  the  case  here,  and  a  large 
proportion    of    each    period    has    still    to 


run. 
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*'  It  has  been  urged  by  the  defendants 
that  the  plaintiff  is  not  a  bond-fide  pur- 
chaser of  the  estate,  and  that  the  old*  pro- 
prietors allowed  default  in  order  to  pur- 
chase the  estate  and  avoid  limitation. 
But  as  it  appears  that  limitation  would  not 
have  affected  the  case  if  th«se  had  been  no 
sale,  it  is  unnecessary  to  consider  the  ques- 
tion.*' 


We  think  it  may  be  taken  as  established 
that  the  Dutts  were  in  possession  of  the 
land  as  lakheraj  in  1190,  and  so  continued 
down  to  the  time  when  the  lands  were 
surveyed  by  Chunder  Kant  Chuckerbutty 
under  the  order  of  Doorga  Pershad  Ghose 
at  the  period  of  the  settlement  in  1841. 

The  dispossession  seems  to  have  dated 
from  a  subsequent  period,  the  exact  date  of 
which  is  not  apparent. 

It  has  been  argued  on  behalf  of  the  appel- 
lants that  the  Judge  was  in  error  in  not  trying 
the  question  whether  the  plaintiff  purchased 
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Oh  the  1 2th  of  September  1 869,  the  decree- 
holder  made  an  application  to  the  Deputy 
Collector  for  the  sale  of  the  tenure  of  the  judg- 
ment debtor.  The  Deputy  Collector  admit- 
ted the  application,  and  on  the  15th  of  De- 
cember 1870  the  tenure  was  sold. 

The  judgment- debtor  appealed  from  the 
order  of  the  Deputy  Collector  allowing  the 
sale  to  the  Collector  of  the  24-Pergunnahs. 

The  Collector  reversed  the  order  of  the 
Deputy  Collector  on  the  ground  that  Section 
92  of  Act  X.  of  1859  precluded  the  issue 
of  process  of  any  description  on  a  judgment 
under  that  Act  for  less  than  Rupees  500 
after  the  lapse  of  three  years  from  the  date 
of  the  judgment. 

We  think  that,  under  Act  X.  of  1859,  no 
appeal  lies  to  the  Collector  from  the  order  of 
a  Deputy  Collector  made  in  execution  of  a 
decree,  and,  consequently ,that  the  order  of  the 
Collector  vas  one  which  he  had  no  power 
to  make. 

A  large  discretion  is  left  to  the  Court  by 
Section  35.  If  we  were  to  make  an  order 
for  setting  aside  the  Collector's  decision,  we 
should  be  giving  an  appearance  of  validity 
to  the  order  of  the  Deputy  Collector  made 
in  violation  of  the  provisions  of  Section  92. 

The  object  of  the  petitioner,  as  disclosed 
in  his  petition,  is  to  set  up  the  sale  made 
under  the  order  of  the  Deputy  Collector.  We 
think  he  is  not  entitled  to  ask  any  such  relief 
at  our  hand.  We  shall  follow  the  example 
set  us  in  a  somewhat  analogous  case  by  the 
Full  Bench,  6  Weekly  Reporter,  Act  X. 
Rulings,  page  54,  and  discharge  the  rule 
with  costs. 


i 


Thakoor  Dass  Roy  Chowdhry  and  al 
(Defendants),  Appellants. 


The  25th  May  1871, 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  Onookool  Chunder 
Mookerjee,  Judge. 

Sale  for  arrears  of  revenue-Purchaser*!  rirtts 

^-Section  37,  Act  XI.,  1850- Resumptipn-de- 

cree— ProprieUry  rights— Cause  of  action. 

Case  No.  15  of  1871. 

Special  Appeal  from  a  decision  passed  by  the 
fudge  of  the  24'Pergunnahs,  dated  the  28th 
Decemben  iSyOy  affirming  a  decision  of  the 

«  2nd  Subordinate  Judge  of  that  District, 
dated  the  a6th  May  1870. 


versus 


Nubeen  Kishen  Ghose  (Plaintiff),  *«A^« 

Baboos  Romesh  Chunder  Mitter  and 
Chunder  Ghossal  for  Appellanii 

Baboos  Mohinee  Mohun  Roy  and  Sri 
Doss  for  Respondent. 

A  purchaser  at  a  sale  for  arrears  of  revenec, 
paramount  title  under  Section  37,  Act  XI.  of  til| 
quires  the  estate  free  from   any  incmnbraace 
accrued  thereupon  from  the  laches  of  former  | 
in  the  same  way  as  he  would  have  acquired  1 
any  incumbrance  created  by  sale,  lease,  or 

In  the  absence  of  any  proof  to  the  contiar?, 
purchaser  must  be  assumed  to  be  the  dwoer. 

A  resumption-decree  does  not  destroy  thepr 
ri^ht  of  the  lakherajdars  which  conbaoes,  u 
until  they  are  dispossessed  in  due  cour«  of  hi 
obtaining:  a  permanent  settlement,  they  acqiawi 
right ;  a  cause  of  action  accniinfjr  to  them  if  oostwl 
settlement. 

Norman,  C.  7.— This  is  a  special 
from  the  decision  of  the  Judge  of  ihe 
Pergunnahs. 

The  facts  are  very   clearly  slated  in 
judgment  of  the  learned  Judge,  which  ii; 
follows : — 

"On  the  3 1  St  December  1838,  the  G( 
ment  recovered  a  decree  in  a  suit  for 
resumption  of  beegafas  738-13  of  lai 
land  in  mouzah  Joikistonugnr.    The 
is  so  specified  in  the  chitta  of  1190 
in  the  laidad  No.  8242  filed  in  1204. 
Deputy  Collector,  Doorga  Pershai  ^ 
was  directed  to  make  a  settlement  of 
lands,  and  he  deputed  an  Ameen,  Chi 
Kant  Chuckerbutty,   who  measured 
in   1841  in   17  plots,  and  found  be 
942-1,  of   which   only  160  beegahs 
cultivated.     By  a  proceeding,  dated  Ai 
6th,  1846,  the  Deputy  Collector  appro«| 
the  Ameen" s  proceedings,  and  a  ^^er 
of  the  estate  which  was  entered  «» 
rent-roll  as  No.    1137  was  made  for 
years   with    Chunder    Koomar  Dofl. 
representative  of  Issur  Chunder  Dott, 
was  the  defendant  in  the  resumpuor 
ceedings.     The  original  lakherajdars 
in  the  taidad  were  Sudasib  Duitand<ii 
sebails    of    the    dewutter   endowment 
Luckhee  Junnardun  Thakoor. 

"On  the    expiration    of  this  tcmj 
settlement,  Deputy  Collector  Okhoy 
Bose  was  deputed  to  make  a  new 
ment,   and    he    measured    88c  ti 
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liffiosl  all  of  which  was  immediately 
iumed  by  the  neighboaring  zemindars. 
t  was  then  found  that  the  survey-ofiicers 
ifed  not  recognized  talook  No.  1137,  and 
Collector  proposed  to  measure  the 
^ghboaring  talooks,  and  after  excluding 
lands  belonging  to  their  owners,  to 
Le  the  remainder  as  the  lands  rightfully 
mging  to  talook  No.  1137.  But  the 
mtatives  of  the  ex>lakherajdar,  Issur 
lunder  Dutt,  opposed  this  measure ;  and 
Peging  that  they  had  remained  since  1846 
undisturbed  possession  of  the  942 
IS  found  by  Doorga  Pershad  Ghose, 
inded  a  settlement  of  the  whole.  I'he 
krd  of  Revenue  set  aside  the  proceedings 
Deputy  Collector  Okhoy  Churn  Bose, 
directed  the  Collector  to  make  a 
lement  of  beegahs  942-1  on  the  basis 
[Deputy  Collector  Doorga  Pershad  Ghose's 
iittahs  of  measurement.  The  Board *s 
ief  is  dated  July  5th,  1S61 ;  and  on  the 
April  1863  the  estate  so  constituted 
put  up  to  sale  for  arrears  of  revenue,  and 
purchased  by  the  present  plaintiff. 

^'*Bat  the  new  purchaser  was  never  allowed 

take  possession ;  and  he  has  instituted 

Bs  suit   to   recover    possession    of    the 

sgahs  942-1   which   were   measured  by 

Deputy    Collector    Doorga    Pershad 

He  is  met' in  the  iirst  instance  by  the 

of  limitation  on  the  ground  that  the 

cndants,  who  are  the  proprietors  of  the 

joining  talooks,    have    had    possession 

the  lands  in   question   for   more  than 

Ive^  years.     The    Subordinate    Judge 

rves  that  the   plaintifif    has    acquired 

rights  which  accrued  to  Government 

er  the  resumption-decree  on  the  31st 

mber  1838,  and  is  entitled  to  the  60 

rs'  limitation  from  that  date.    The  plaint- 

cannot   take    any    lands    which    were 

uded  in  the  defendant's  talooks  at  the 

Qial   settlement,    but  he   is    entitled 

JWver  all  lands  which  Doorga  Pershad 

nose  included  in  the  first  settlement. 

fe  appears  to  me  that  this  ruling  is 
Dneous.  It  is  true  that  the  public  claim 
wc  resumed  lands  might  be  pursued 
•ny  time  within  60  years  from  the  date 
we  resumption-decree,  but  no  such  right 
*^^d  to  the  persons  with  whom  the 
Iit^™wt  was  made,  or  t©  the  plaintiff, 
^wf^  ^  settlement  was  made,  the  estate 
*^^^  subject  to  the  same  rules  and  con- 
MH  ^^  ^  *^^  ^^^^  permanently-settled 
*  "'ooks,  and  the  persons   with  whom  the 
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settlement  was  made  could  n>  claim 
exemption  from  the  ordinary  rules  of  limit- 
ation. If  the  representatives  of  Issur 
Chunder  Dutt  had  not  opposed  the  propo* 
sal  of  the  Collector  to  re-measure  the  lands 
for  the  purpose  of  identification,.Hhe  full 
period  of  limitation  applicable  to  public 
claims  would  have  been  saved  ;  and  the 
settlement  would  have  been  made  of  such 
lands  only  as  the  revenue  authorities 
might  find  to  be  identified  by  evidence  of 
some  kind.  But  they  repudiated  the  aid 
of  the  Collector  and  alleged  actual  posses- 
sion, and  therefore  the  settlement  was  made 
with  them,  and  they  took  the  position  of 
other  talookdars.  Nevertheless,  I  am  of 
opinion  that  the  suit  of  the  plaintiff  to 
obtain  possession  of  the  lands  rightly  be- 
longing to  the  estate  under  the  resumption- 
decree  is  not  barred  by  the  rules  of  limita- 
tion. The  Government  had  a  period  of 
60  years  from  the  date  of  the  resumption- 
decree,  that  is  to  say,  from  1838  ;  and  that 
period  has  not  expired.  T/if  person  with 
whom  the  setttement  was  made  had  a  period 
of  12  years  from  the  date  on  which  the 
settlement  ivas  made,  that  is  to  say,  from 
1 863  ;  and  that  period  has  not  expired. 
The  plaintiff  would  have  been  bound  by 
the  expir>'  of  the  60  years  if  the  date 
bad  preceded  the  expiry  of  the  12  years; 
but  that  is  not  the  case  here,  and  a  large 
proportion  of  each  period  has  still  to 
run.'' 

*  *        •      *  «  « 

''  It  has  been  urged  by  the  defendants 
that  the  plaintiff  is  not  a  bond-fide  pur- 
chaser of  the  estate,  and  that  the  old*  pro- 
prietors allowed  default  in  order  to  pur- 
chase the  estate  and  avoid  limitation. 
But  as  it  appears  that  limitation  would  not 
have  affected  the  case  if  thtse  had  been  no 
sale,  it  is  unnecessary  to  consider  the  ques- 
tion." 


We  think  it  may  be  taken  as  established 
that  the  Dutts  were  in  possession  of  the 
land  as  lakheraj  in  1190,  and  so  continued 
down  to  the  time  when  the  lands  were 
surveyed  by  Chunder  Kant  Chuckerbutty 
under  the  order  of  Doorga  Pershad  Ghose 
at  the  period  of  the  settlement  in  1841. 

The  dispossession  seems  to  have  dated 
from  a  subsequent  period,  the  exact  date  of 
which  is  not  apparent. 

It  has  been  argued  on  behalf  of  the  appel- 
lants that  the  Judge  was  in  error  in  not  trying 
the  question  whether  the  plaintiff  purchasect 
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at  the  sale  for  arrears  of  revenue  in  April 
1863,  and  acquired  the  property  at  such  sale 
bond  fide  on  his  own  account,  or  whether  he 
merely  purchased  on  account  of,  and  benamee 
for,  the  former  proprietors,  he  himself  not 
having  any  real  interest  in  ihe  matter. 

It  was  also  contended  that,  assuming  the 
plaintiff  to  have  purchased  in  his  own  right, 
the  Government  and  the  former  proprietors 
having  been  out  of  possession  at  the  date  of 
the  sale  for  arrears  of  revenue,  the  plaint- 
iff acquired  a  mere  right  of  action  which  he 
was  bound  to  pursue  within  the  time  allowed 
to  the  former  proprietor,  and  that  limitation 
ran  from  the  period  when  the  defendants 
had  dispossessed  the  former  proprietors. 

Upon  the  last  point  we  feel  no  difficulty. 
Though  the  defendants  might,  by  the  laches 
of  the  former  proprietors,  have  acquired  a 
title  good  as  against  them,  we  think  that 
the  plaintiff,  as  a  purchaser  at  a  sale  for 
arrears  of  revenue  coming  in  under  a  para- 
mount title  under  Section  37,  Act  XI.  of  1859, 
would  acquire  the  estate  free  from  any  in- 
cumbrance which  had  accrued  upon  the  estate 
from  such  laches,  exactly  in  the  same  way 
as  he  would  have  acquired  the  estate  free 
from  any  incumbrance  created  by  a  sale,  lease, 
or  mortgage  by  the  former  owners. 

If,  however,  the  plaintiff's  is  a  mere  name, 
and  the  real  purchasers  at  the  sale  for  arrears 
of  revenue  and  the  parties  now  interested  and 
conducting  this  suit  are  the  former  proprie- 
tors, we  think  that  we 'should  be  bound  to 
treat  the  case  as  if  the  former  proprietors 
were  plaintiffs  on  the  record  before  us. 

• 

Now,  the  effect  of  the  decree  in  the  re- 
sumption suit  was  not  to  destroy  the  proprie- 
tary right  of  the  lakherajda*s.  That  proprie- 
tary right  would  continue  unless  and  until 
they  should  b^ispossessed  in  due  course  of 
law.  Compare  Section  4,  Regulation  XIX. 
of  1793,  Sections  21  and  22,  Regulation  II. 
of  1819.  The  former  possessors  of  the  estate 
were  proprietors  while  holding  the  lands 
lakheraj ;  they  continued  proprietors  while  in 
possession  under  the  temporary  settlement, 
and  they  acquired  no  new  title  of  ownership 
as  proprietors  of  the  land  by  the  permanent 
settlement  which,  after  the  resumption,  was 
made  with  them  in  1862.  It  may  be  that  a 
stranger  obtaining  a  settlement  of  resumed 
lands  by  grant  from  the  Government  might 
be  treated  as  having  first  acquired  a  right  of 
suit  from  the  date  of  the  settlement ;  and  if 
nothing  had  taken  place  by  which  a  suit  by 
Ihe  Government  would  have  been  barred,  he 


might  be  entitled  to  a  period  of  limitaticn 
12  years  from   the  date  of  acquisition  of 

right. 

But  we  think  that  the  former  pr<  ^ 
obtaining  a  permanent  settlement  stand 
very  different  position  from  a  person 
ing  a  new  right  by  the  settlement.     A 
of  action — a  right  of  suit  to  recover  , 
— had  accrued  to  the  former  propriel 
their  ouster  before  the  date  of  the  set 
No  new  wrong  could  be  done  to  them, 
no  new  right  accrued  to  them  in  codsi 
of  the  settlement. 

j      We  are,  therefore,  of  opinion  that,  in 
to  arrive  at   a  proper  determigalion  of 
I  question  whether  the  suit  is  l>arred  bj  " 
\  tation,    the    Judgd    should    have     ii 
!  whether  the  plaintiffs  hold  merely  b< 
j  for  the  former  proprietors  or  not. 

The  onus  of  proof  of  this  point  is,  of 

!  upon  the  defendants. 

We  think  that,  in  the  absence  of  any 
to  the  contrary,  the  purchaser  at  a  rei 
sale  must  be  assumed  to  be  the  owner. 
defendants  had  an  opportunity  of  addi 
evidence  as  to  the  alleged  benamee 
under  the  issue  as  originally  framed  bf 
Subordinate  Judge.     xAs  at  presrent 
we  do  not  think  it  necessary  that  the  Jl 
should  allow  fresh  evidence  to  be 
upon  the  point.     We   remand   the 
order  that  the  Judge  may  take  ap  the 
tion  and  try  it  on  appeal,   using  ^is 
discretion  when  he  hears  the  case  whetl 
should  allow  either  party  to  adduce  fi 
evidence. 

If  the  Judge  finds  that  the  purchase 
the  plaintiff  at  the  sale  for  arrears  of  rei 
was  on  his  own  account,  of  course  tbe 
ing  decision   in  favor  of  the   plaintiff  f 
stand. 

But  if  the  Judge  finds  that  the  poi 
was  made  by  the  Dutls  in  the  name  of 
plaintiff,  the  question  will   remain 
the  suit  is  barred  by  the  operation  of  tiie! 
years'  period  of  limitation.    That  is  an 
which  would  have  been  immaterial  in  tbe 
which  the  Judge  took  of  the  case,  and 
probably,  tfherefore,  not  been  fully  coi 
by  the  Judge.     In  the  event  of  tbe  ji 
fmding  ihe  first  issue  against  the  pliii 
this  question  will  have  to  be  tried  al^o 
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The  25th  May  1871. 
Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

»aiedao  Lwv— Marital  agfreement— Divorce 
— Re-maiTiag;e. 

Case  No.  1702  of  1870. 

xcial  Appeal  from  a  decision  passed  by  the 
\'yvdge  of  Tipperah,  dated  the  yth  May 
^'iSjo,  affirming  a  decision  0/ the  Moonsiff 
\9f  Ameergaon,  dated  the  28th  August  i86g. 

'^udrunissa  Bibee  (Plaintiff),  Appellant y 

\  versus 

Nofeeutoollah  (Defendant),  Respondent. 

Moulvie  Murhumut  Hossein  for  Appellant. 
No  one  for  Respondent. 

k^  agreement  entered  into  by  a  Mahomedan  with 
li  vife  at  the  time  they  were  married  that,^  if  he 
pered  into  a'  second  marriaee  during  her  lifetime 
Wnut  her  consent,  she  wouM  be  entitled  to  divorce 
psdf  and  take  a  second  husband,  was  held  to  be  in  con* 
"lance  with  the  Mahomedan  Law. 

yackson,  y^ — The   plaintiff  brought  this 

'1  for  a  declaration  that  her  marriage  with 

husband  was  dissolved.    She  alleged  that, 

Lthe  time  she  was  married  to  her  hasband,an 

reement  was  entered  into  between  them, 

condition  of  which  was  that,  if  he  mar- 

another  wife  without  her  consent,  she 

lid  be  entitled  to  divorce  herself,  and  take 

ther  husband. 

There  seems   to   have  been  no  question 

"bre  the  Lower  Courts  as  to  this  agreement 

ing  taken  place.    There  was  an  allega- 

»  that  the  second   marriage  took   place 

rith    the  consent    of  the  first    wife.     But 

th  the  Courts  seem  to  have  found  that  this 

not   proved.     Still    both    Courts    dis- 

*d  the   plaintiflf's   suit  on   the   ground 

such  a  condition  was  against  the  Maho- 

Ian  Law.    The  Judge  says  that  there  are 

iimerDus  modes  in  the  Mahomedan  Law  by 

jjthich  a  husband  can  divorce  his  wife  when- 

»w  he  pleases,  but  it  does  not  give  equal 

"^fity  lo  the  wife  to  divorce  her  husband. 

le  Judge  is  of  opinion  that  this  contract 

'.against  the  law,  and  that  the  plaintiff's 

^t  should  be  dismissed. 

'   The  special  appeal  to  this  Court  is  on  the 

f'^Ottnd  that  the  contract  is  direc^^  according 

y^  Mahomedan  Law.     No  one  has  appear- 

^  on  the  part  of  the  special  respondent  to 

««Pport  the  decision  of  the  Lower  Court  upon 

.      Vol.  XV. 


I  this  point  of  law.  We  have  looked  into  the 
Mahomedan  Law-books.  The  Judge  has 
stated  in  his  decision  that  Macnaghten  does 

I  not  allude  to  the  subject.  But  both  the 
Hedaya  and  Baillie's  Mahomedan  Law  have 
special  Chapters  upon  it. 

The  Hedaya  in  Book  4,  Chapter  3,  page 
257,  lays  down  as  the  law  that  a  husband 
may  give  power  to  the  wife  to  divorce  herself. 
"  If  a  husband  say  to  his  wife,  'Divorce  your- 
"  self  when  you  please,'  she  is  at  liberty  to 
"  divorce  herself  either  upon  .  the  spot  or 
"at  any  future  period,  because  the  word 
*'  when  extends  to  all  times ;  and  hence  it  is 
"  the  same  as  if  he  were  to  say,  '  Divorce 
"yourself  at  whatever  time  you  like.' " 

If  this  is  the  correct  law,  the  husband  can 
certainly  enter  into  an  agreement  with  his 
wife  that,  if  he  enter  into  a  second  marriage 
during  her  lifetime,  without  her  consent,  she 
can  divorce  herself. 

Baillie  in  Chapter  2,  on  the  subject  of 
Divorce,  Section  2,  page  218,  says: — 

"Repudiation  is  said  to  be  referred  to  a 
"  time  when  its  effect  is  postponed  from  the 
"  time  of  speaking  to  some  future  time  speci'* 
"fied,  without  any  condition.  And  repudia- 
"  tion  is  said  to  be  suspended  on,  or  attached 
"  to,  a  condition,  when  it  is  combined  with  a 
"  condition,  and  made  contingent  on  its  occur- 
"rence.  In  the  former  case,  repudiation 
"takes  effect  immediately  on  the  arrival  of 
"  the  time  to  which  it  has  been  referred ; 
"in  the  latter  it  takes  effect  on  the  occur- 
"  rence  of  the  event  on  which  it  has  been 
"made  to  depend.  And  revocable  as  well 
"  as  irrevocable  repudiations  are  susceptible 
"  of  being  referred  to  a  time,  or  made  subject 
"to  a  condition.  The  two  kinds  of  iza/ut, 
"  or  reference  to»a  future  time  with  or  with* 
"out  a  condition,  might,  therefore,  I  think, 
"  be  treated  together ;  but  a^hey  have  been 
"  treated  separately  by  the  compilers  of  the 
^^  Futaiua  Alumgeeree  and  other  writers  on 
"Mahomedan  Law,  I  follow  the  same  ar- 
"  rangement." 

He  goes  on  to  show  that  repudiation  may 
take  place  either  at  some  future  time  or  in 
consequence  of  any  particular  acts,  either  on 
the  part  of  the  husband  or  on  the  part  of  the 
wife. 

Looking  to  these  Chapters  of  the  law,  we 
think  that  the  agreement  between  the  parties 
was  not  contrary  to  the  Mahomedan  Law. 
But,  on  the  contrar}',  there  are  Clauses  in 
the  law  which  are  distinctly  consonant  with 
such  agreement. 
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We,  therefore,  set  aside  the  Judge's  deci- 
sion, and  decree  the  plaintiff's  suit  with  all 
costs. 


The  25th  May  1871. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Milter,  Judges, 

Arbitration-award— Rent— Jurisdiction- 
Appeal. 

Case  No.  147  of  1871. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Midnapore, 
dated  the  i6th  November  iSjo,  reversing  a 
decision  of  the  Moonsiff  of  that  District^ 
dated  the  igth  August  iS6p, 

Altaf  Hossein  (PlainliflF),  Appellant, 

versus 

Grish  Chunder  Roy  (Defendant),  /Respondent. 

» 

Mr.  G.  A.  Twidale  for  Appellant. 
Baboo  Rash  Beharee  Ghose  for  Respondent. 

A  Moonsiff  has  no  jurisdiction  to  entertain  an  appli- 
cation, and  pass  an  order  on  the  enforcement  ot  an 
arbitration-award  relating  to  the  determination  of  rent. 

^  When  a  Moonsiff  acts  without  jurisdiction,  the  ques- 
tion may  be  the  subject  of  an  appeal  to  the  Appellate 
Court  0!  the  District. 

Barley y  J, — This  wa»  an  application  for 
the  enforcement  of  an  award  made  by  arbi- 
trators under  Section  327,  Act  VIII.  of 
1869,  on  a  claim  for  the  determination  of 
rent. 

The  Moonsiff  took  jurisdiction,  and  con- 
firmed the  fysullah  of  the  •arbitrators.  An 
appeal  was  made  to  the  Lower  Appellate 
Court  on  the  ground  that  the  Moonsiff  had 
no  jurisdiction,  and  the  Lower  Appellate 
Court  reversed  the  order  made  by  the  Moon- 
siff, holding  that  he  had  no  jurisdiction  to 
confirm  an  arbitration-award  relating  to  re- 
venue-matters. 

In  special  appeal,  the  first  ground  taken  is 
that  the  Lower  Appellate  Court  itself  had 
no  jurisdiction  to  hear  the  appeal,  and  the 
second  ground  is  that  the  Moonsiff  had  no 
jurisdiction  in  the  matter. 

On  the  first  ground,  we  have  only  to 
state,  \yhen  a  ^Ioonsiff  acts  without  juris- 
diction, the  question  may  be  the  subject  of 
an  appeal  to  the  Appellate  Court  of  the 


District,  for  every  superior  Court  As  bound 
take  cognizance  of  all  acts  done  wit 
jurisdiction  by  the  Courts  subordinate 
them. 

On  the  second  ground,  the  case  turns 
the  original  character  of  the  suit.     The 
of  Section  327  are,  "When  any  oiatterhasl 
'^  referred  to  arbitration  without  the  inl 
''  tion  of  any  Court  of  justice,  and  an 
*'  has  been  made,  any  person  interested  in 
*' award  may,   within  six   months  from 
"  date  of  the  award,  make  application  tol 
"  Court  having  jurisdiction  in  the  matkr] 
**  ivhich  the  award  relates^  that  the  award 
'*  filed  in  Court.''   Now,  the  matter  which 
referred   to    arbitration,   and  to    irhick 
aivard  related,  was  the  determination  of 
and  the  Court  which  had  jurisdiction  in 
matter  was  the  Collector's  Court,  and  noli 
Moonsiff 's.    The  application,  therefore, 
only  be  made  in  the  Collector's  Court 
could  be  made  at  all,  and  not  in  the  M001 
Court.   In   other  words,  the   Moonsiff 
no  jurisdiction  to  entertain  such  an  appli< 
and  pass  an  order  for  the  enforcement  of 
award  as  he  has  done,  alleging  his  act  to 
under  the  provisions  of  Sections  325  and  31 
of  Aa  VIII.  of  1859,  ^^^  letter  of 
Section  itself  shows  that  he  h'ad  no  jur»< 
(ion  in  this  particular  case. 

We,  therefore,  dismiss  this  special  a| 
but  without  costs,  looking  to  all  the  cii 
stances  of  the  case. 


The  25th  May  1871. 
Present : 
The  Hon^le  G.  I-och  and  G.  C,  Paul,  Ji 

Section  27,  ActXXIIL,  x86x— Question  of  1 

Special  appe^ 

Case  No.  1921  of  1870. 

Special  Appeal  from  a  decision  passed  ij 
Subordinate  Judge  of  Bcukergungt,  A 
the  2gth  June  iSyo,  affirming  a 
of  the  Moonsiff  of  Mendeegunge, 
the  2gth  June  i86g. 

Pachoo  Raree  and  another  (Defendants). 

Appellants, 

versus 

Gooroo  Churn  Dass  (Plaintiff),  RespomimL 

Baboo  Kmhee  Kant  Sein  for  Appellints^ 

Baboo  Abinash  Chunder  Sanirjee 
for  Respondent. 
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JWliere  a  Question  of  title  arises  in  a  suit  of  a  nature 

\aXAt  by  a  Small  Cause  Court,  which  must  be  deter- 

Bed  before  plaintiff  can  get  a  decree,  and  the  Lower 

ipeilate  Court  fails  to  determine  it,  a  special  appeal  is 

Issible. 

Xsoch^  y. — ^The  plaintiff  claiming  to  be  a 

ma   sharer  in  a  certain  howalah  brings 

action  against  the  defendants  whom  he  de- 

ibes  as  kursa  ryots,  on  the  following  grounds : 

says  that  the  defendants  hold  some  land 

the  howalah;  that  without  any  authority 

have  dug  a  hole  some  three  cubits  deep, 

thereby  caused  damage  to  the  plaintiff ; 

he  therefore  prays  that  the  defendants 

required  to  fill  up  the  hole  or  to  pay  him 

^es    1 8-12,  which   he  estimates  as  his 

^rtionate  share  of  expenses  for  filling  it 

The  defendants  admit  the  superior  title 

the  plaiiftiff  and  the  fact  that  they  have 

a  hole  as  stated  by  him,  but  they  plead  a 

ih  from  the  plaintlff^s  father  under  which 

are  entitled  to  make  such  an  excavation 

ft  they  have  now  made. 

The  first  Court  found  that  the  pottah  put 
by  the  defendants  was  not  proven,  and 
theyiiad  no  right  whatever  to  excavate 
they   pretended,   and  that  the  plaintiff's 
re  of  the  costs  for  filling  it  up  would 
jiaioaDt  to  Rupees  5-10,  and  he  gave  plaintiff 
|e  decree  for  that  amount ''  as  compensation  of 
damage'' — with  costs  in  proportion  to  the 
[daim  decreed. 

On  appeal,  the  Subordinate  Judge  affirmed 
judgment  of  the  Court  below,  holding 
Ihat  the  defendants  had,  without  any  right, 
lank  an  excavation  in  the  plaintiff's  land, 
tnd  thereby  caused  damage  to  him. 

The  Subordinate  Judge  has  not  apparently 

tcred  into  the  defendants'  case,  and  deter- 

ined  whether  the  pottah  adduced  by  them 

genuine  or  not;  nor,  if  genuine,  whether 

1^^  gave  them  any  right  to  dig  in  the  manner 

;tt^  have  done. 

The  case  has  come  up  in  special  appeal, 

%lid  a  preliminary  objection  to  hearing  it  is 

JMde  that,  as  the  suit  was  one  of  a  nature 

tdable  by  Small  Cause  Couit,  viz.^  ioi  dam- 

'Jges^and  being  of  a  value  under  Rupees  5oo,no 

.-4>ecial  appeal  would  lie  under  the  provisions 

\  of  Section  f]^  Act  XXIII.  of  1861 ;  and  in  sup- 

[  port  of  this  allegation  two  cases  decided  by 

j  Ws  Court  were  quoted.     The  first  is  report - 

,  ed  at  page  1 30  of  10  Weekly  Reporter.    There 

;  Uie  Chief  Justice  says :  *'  The  plaint  asks  for 

^'oneof  two  things^  either  that  the  defendant 

*'may  be  ordered  to  fill  up  the  excavation  at 

^his  expense,  or  that  the  plaintiff  may  have 

'^Rapees  25  as  damages.    The  latter  alterna- 


"tive  is  one  entirely  within  the  jurisdiction 
"  of  the  Small  Cause  Court.  The  plaintiff  is 
"  not,  we  think,  entitled  to  a  decree  for  the  per- 
"  formance  of  the  specific  act,  but  only  to  the 
"  alternative  relielf  sought  by  him.  It  is,  there- 
"  fore,  a  suit  for  damages,  and  the  Small  Cause 
"Court  cannot  be  ousted  of  its  jurisdiction 
"  merely  by  asking  for  an  alternative  relief  to 
"  which  the  plaintiff  is  not  entitled.  In  this 
"view,  the  Principal  Sudder  Ameen  was 
"  correct  in  saying  that  the  suit  is  one  which 
"  is  cognizable  by  the  Small  Cause  Court."  The 
above  judgment  is  given  at  length,  as  the  facts, 
so  far  as  they  are  stated,  correspond  in  some 
respects  to  the  facts  admitted  in  this  case;  but 
in  the  absence  of  the  pleadings  we  cannot  admit 
it  as  sufficient  to  rule  the  case  before  us, 
for  we  do  not  know  whether  in  that  case  any 
question  of  adverse  title  was  set  up,  as  there 
has  been  in  the  present  case. 

The  other  case  is  reported  at  page  127  of 
the  Special  Number  of  the  Weekly  Reporter, 
and  is  a  Full  Bench  Ruling  to  the  effect  that 
Small  Cause  Courts  have  jurisdiction  to  try 
questions  of  title  which  incidentally  arise  in 
suits  cognizable  by  them — a  ruling  in  which 
we  quite  concur ;  and  it  is  because  we  find  that 
the  question  of  title  raised  in  this  case  has 
not  been  properly  disposed  of  that  we  consider 
a  special  appeal  is  admissible.  We  have 
been  referred  to  certain  other  reported  cases, 
but  these  do  not  assist  us.  It  has  been  held 
by  the  High  Court  of  Bombay  that  where  a 
suit  appears  from  the  plaint  to  be  one  of  a 
nature  cognizable  iif  a  Court  of  Small  Causes, 
but  a  question  of  title  has  been  gone  into  and 
decided  by  the  District  Court  in  appeal,  a 
special  appeal  will  lie — 2  Bdmbay  Reports, 
page  4,  Dekchit  versus  Dekchit. 

The  converse*of  this  has  happened  in  the 
present  case.  A  question  of  title  has  arisen 
which  must  be  determined  More  the  plaintiff 
can  get  a  decree,  and  the  Lower  Appellate 
Court  has  failed  to  determine  it. 

We  think,  therefore,  that  a  special  appeal 
is  admissible  under  these  circumstances,  and 
we  remand  the  case  to  the  Lower  Appellate 
Court  to  come  to  a  distinct  finding  from  the 
evidence  on  the  record  in  the  case  put  forward 
by  the  defendant;  ist — whether  the  pottah 
adduced  by  the  defendants  is  genuine;  and 
2nd — whether,  if  it  be,  it  gives  them  either 
directly  or  impliedly  a  right  to  make  excav- 
ations; and  to  dispose  of  the  case  according 
to  the  finding  he  may  come  to.  The  costs  of 
this  appeal  to  follow  the  result. 

Paul^  J, — I  concur. 

o 
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The  25th  May  1871. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges, 

Registration— Determination  of  valuer  Sec- 
tion 17,  Act  XX.  of  1866. 

Case  No.  1733  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Moorshedabad^  \ 
dated  the  2jth  May  iSjOy  reversing  a  i 
decision  of  the  Moonsiff  of  GowaSy  dated  \ 
the  J ist  January  iSji,  1 

Rohinee  Debia  and  another  (Plaintiffs), 

AppellantSy 

versus 

Shib  Chunder  Chatterjee  (Defendant), 

Respondent.  , 

Baboo  Raj  end ro  Nath  Bose  for  Appellants.    1 

Baboo  Mutee  Lall  Mookerjee  for 
Respondent. 

The  necessity  for  registration  must  be  determined 
by  the  value  of  the  consideration  stated  in  the  deed. 

Ainslie,  J. — Plaintiff  sues  on  a  con- 
veyance, dated  ist  Magh  1275.  Defendant, 
among  other  pleas,  urged  that  the  document 
was  inadmissible  in  evidence  for  want  of  re- 
gistration, the  actual  value  of  the  property 
to  which  it  refers  being  above  Rupees  100, 
although  the  consideration  stated  in  the 
deed  is  below  that  amount. 

The  Moonsiff  held  that  the  necessity  for 
registration  must  be  determined  by  the  value 
stated  in  the  instrument,  and  overruled  the 
objection.  ^ 

On  appeal  the  Judge  took  the  opposite 
view,  and  finding  the  market-value  to  be 
considerably  above  Rupees  100,  he  rejected 
the  document,  and  dismissed  the  suit. 

The  plaintiff  now  in  special  appeal  con- 
tends that  the  view  taken  by  the  Moonsiff 
was  the  correct  one. 

The  law  in  force  at  the  date  of  the  dis- 
puted conveyance  was  Act  XX.  of  1866,  by 
the  17th  Section  of  which  it  is  enacted  that 
"  the  instruments  next  hereinafter  mentioned 
"  shall  be  registered       *  »  ♦  # 

*'  (that  is  to  say)  »  »  «  » 

*'2.  Instruments  (other  than  an  instru- 
"  ment  of  gift)  which  purport  or  operate  to 
**  create,  declare,  limit,  assign,  or  extinguish, 
^'.whether  in  present  or  in  future,  any  right, 
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title,  or  interest,  whether  vested  or 
tingent,  of  the  value  of  100  rupees 
upwards,  to  or  in  immoveable  property. 

By  Section  49,  it  is  further  enacted 
no  instrument  required  by  Section  17 
be  registered  shall  be  received  in 
in  any  civil  proceeding  in  any  Court, 
shall  be  acted  on  by  any  public  servant 
defined  in  the  Indian  Penal  Code,  or 
affect  any  property  comprised  therein, 
less  it  shall  have  been  registered  in 
cordance  with  the  provisions  of  this  Actfl 

In  the  earlier  Registration  Act,  No. 
of    1864,   there   were   similar  provisiooi^ 
the   above  in  Section    13.    That  Act 
contained  another  provision  in  Section  141 
follows,  which  has  been  omittedUin  tbe 
Act:   *'For  the   purposes  of  this  Act, 
"  value  of  any  right,  title,  or  interest  in 
"immoveable    property,    created,  dcch 
"transferred,  or  extinguished  by  any  \\ 
"  ment,  shall  be  taken  to  be  the  value 
"  cated  by  the  stamp  affixed  thereto  or 
"  pressed  thereon  under  Act  X.  of  1862, 
"  under  any  other  Act  for  the  lime  being 
"  force  for  regulating  the  stamp-duties." 

A  similar  provision  is  to  be  foaod  to 
table  of  fees  prepared   in  accordance 
Section  86,  Act  XX.  of  1866,  bat  tbert 
nothing  to  this  effect  in  the  Act  itself, 
omission,  however,  is  not,  in  my  opiniOB»^ 
all  material,  because  there  is  nothing  in 
Act   to   show  that   it  was  intended  to 
away   with    any   restriction    resulting 
this  Section  in  the  earlier  Act. 

On  comparing  Acts  XVI.  of  1864, 
of  1866,  and  VIII.  of  1871,  it  will  be 
that  in  all  of  them  the  words  "purport 
operate"  are  used  without  distinction 
in  regard  to  interests  in  immoveable 
perty  of  the  value  of  100  rupees  and 
wards,  and  to  interests  in  such  property 
the  value  of  less  than  100  rupees,  and 
in    regard    to    moveable   property  wit 
reference  to  value.    It,  therefore,  secna 
me  that  the  word  "operate"  must  be 
as  used  in  a  sense  common  to  all  ^**^^^ 
classes  of  property.    The  \'aiue  being  ow 
ted  from   the  last,   it  cannot  be  said  w 

"operate'*  in  * 

*  Clause  4,  Sec.  16,  Act  XVI., 

1864. 
Qause  5,  Sec.  18,  Act  XX  , 

1866. 
Cause  5,  Sec.  18,  Act  VI 11., 

1871. 


Ciduses    ititam 
thereto*  »  ta  fttj 
read  in  conn< 
with  value ;  bot  ^^ 
we  read  ''openjc^ 

in  connection  with  "to  create,  ^^^\^Ln 
^  and    independently  of  value,  ail  difficaiT  ■ 
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I  think  It  is  clear  that ''  operate 
be  taken  as   used   in  contradistinc- 
[to  "purport,"  as  referring  only  to  the 
of    "creating,    declaring,   assigning, 
ig.  or  extinguishing "   a  title  and  in- 
and  not  to  the  extent  of  such  inter- 


this  view  is  correct,  the  omission  of 
>n  14,  Act  XVI.  of  1864,  in  the  later 
of  no  importance. 

iat  only  is  there  nothing  in  the  terms  of 
jhw  to  require  that  any  enquiry  as  to 
kl  value  of  an  interest  in  immoveable 
y  affected  by  an  unregisteied  instru- 
i  should  precede  its  admission  in  evi- 
,  but  I  think  there  is  nothing  to  war- 
such  an*  enquiry.  Certainly,  such  an 
would  be  extremely  inconvenient, 
vould  introduce  into  many  cases  colla- 
issues  which  often  could  lead  to  no- 
Who  shall  say  whether  the  true 
of  a  property  is  99  rupees  or  101  ? 
may  be  no  difficulty  where  one  side 
forward  a  nominal  value  of  50  rupees, 
the  other  proves  a  probable  value  of 
But  the  remedy  is  not  by  excluding 
ament,  but  by  using  the  inadequacy 
sideration  as  an  element  in  the  evi- 
of  mala  fides.  In  this  supposed  case, 
the  party  who  propounded  the  docu- 
be  any  the  better  or  his  adversary 
worse,  if  the  document  were  actually 
cred  under  Section  18  ? 


le  following  passage  from  Story's  Equity 
>rQdence,  Volume  I.,  page  2  76,  appears 
to  indicate  very  clearly  the  difficulties 
l^ourts  would  be  thrown  into  if  the  doc- 
that  evidence  of  value  could  be  ten- 
to  exclude  an  unregistered  deed  were 
id.  Section  245 — "  Inadequacy  of  con- 
^ratign  then  of  itself  is  not  a  distinct 
Iticiple  of  relief  in  equity.  The  Common 
knows  no  such  principle.  The  consi- 
tion,  be  it  more  or  less,  supports  the  con- 
•t.  Common  sense  knows  no  such  prin- 
>k.  The  value  of  a  thing  is  what  it  will 
)dace,  and  it  admits  of  no  precise  stand- 
N-  It  must  be  in  its  nature  fluctuating, 
^d  will  depend  on  ten  thousand  dilTerent 
pcumstances.  One  man,  in  the  disposal 
m  bis  property,  may  sell  it  for  less  than 
iBDiher  would.  He  may  sell  it  under  a  pres- 
Hfcre  of  circumstances  which  may  induce 
[w»  to  part  with  it  at  a  particular  time. 
«  Courts  of  equity  were  to  unravel  all 
'fttnsactions,  they  would  throw  everything 
*to  confusion,  and  set  afloat  the  contracts 


;  "  of  mankind.  Such  a  consequence  would 
'  ''  of  itself  be  sufficient  to  show  the  inconve- 
*'nience  and  impracticability,  if  not  the  in- 
"  justice,  of  adopting  the  doctrine  that  mere 
"  inadequacy  of  consideration  should  form  a 
"distinct  ground  for  relief." 

It  may  well  happen  that  a  man  under  pres- 
sure may  consent  to  take  90  for  what,  if  free 
from  pressure,  he  would  not  sell  for  150. 
Still  the  value  to  him  at  the  time  would  be 
the  90  he  could  get  at.  once,  and  not  what 
the  purchaser,  under  other  circumstances, 
might  be  tempted  to  give.  The  purchaser 
having  obtained  the  property,  may,  in  his 
turn,  value  it  at  1 50. 

Having  thus  two  valuations,  which  are  we 
to  select  ?  Clearly  the  value  at  which  the  pro- 
perty actually  changed  hands,  supposing  the 
transaction  to  be  bond  fide.  If  not  a  bomU 
fide  one,  registration  will  not  make  it  un- 
impeachable. 

The  rule,  then,  in  my  opinion,  is  that  fol- 
lowed by  the  first  Court.  The  necessity 
for  registration  is  determined  by  the  stated 
consideration.  Inadequacy  of  consideration, 
so  far  as  it  can  be  considered  at  all,  can  only 
be  considered  with  reference  to  the  bona 
fides  of  the  transaction. 

I  would,  therefore,  decree  this  appeal,  and 
remand  the  case  to  the  Judge  for  trial  on  the 
merits. 

Loch^  J, — I  thinlu  the  view  of  the  law 
taken  by  my  colleague  is  correct.  The  in- 
convenience which  would  arise  if  the  view  of 
the  law  taken  by  the  Judge  be  correct  is  incon- 
ceivable. In  every  case  the  admissioi^  of  an 
unregistered  document  as  evidence  might 
be  opposed  on  t<ie  ground  that  it  operated 
to  create  a  title  of  a  value  exceeding 
Rupees  100,  though  the*-consideration 
entered  therein  is  below  that  sum ;  and  thus 
a  contention  foreign  to  the  question  at  issue 
between  the  parties  would  arise.  I  am 
quite  alive  to  the  difficulty  which  arises 
from  the  wording  of  the  law;  but  when  we 
consider  that  the  value  of  a  thing  depends 
very  much  on  the  circumstances  which 
attend  the  sale,  and  not  on  the  intrinsic 
value  of  the  thing  sold ;  that  the  circum- 
stances of  the  seller  may  be  such  that  he  is 
willing  to  sell,  for  a  comparatively  low  sum, 
properly  which,  when  the  purchaser  ac- 
quires, he  estimates  at  a  much  higher  value, 
I  think  we  must  accept  the  consideration 
entered  in  the  deed  as  sufficient  to  determine 
the  question  whether  the  unregistered  docu- 
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ment  is  or  is  not  admissible  in  evidence. 
In  support  of  his  argument,  the  pleader  for 
the  special  appellant  referred  to  the  pro- 
visions of  Section  14  of  the  former  Regis- 
tration Act,  XVI.  of  1864,  and  to  the  table 
of  fees  prepared  under  the  86th  Section 
of  Act  XX.  of  1866.  That  Section  is  to 
the  effect  that  the  value  of  any  right  shall  j 
be  taken  to  be  the  value  indicated  by  the  j 
stamp  affixed  thereto  or  impressed  thereon ; 
but  the  provisions  of  this  Section  were 
enacted  for  carrying  out  the  purposes  of 
the  Act  so  as  to  enable  the  registration- 
officers  to  determine  the  amount  of  the 
fees  to  be  paid  on  registration,  and  it  does 
not  assist  us  in  determining  the  question 
before  us. 

I  think  with  my  colleague  that  the  case 
should  be  remanded  for  trial  on  the  merits. 
Costs  of  this  appeal  to  follow  the  result  of 
the  trial. 


The  26th  May  1871. 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  A.  G. 
Macpherson  and  Dvvarkanath  Mitter, 
Judges, 

Putneedars— Zemindars— Arrears  of  rent— Pay- 
ment into  Court— Notice— Sale— Reg:ulation 

VIII.  of  1819. 

Case  No.  253  of  1869. 

Regular  Appeal  from  a  decision  passed 
by  the  Subordinate  Judge  of  Tipper  ah  ^ 
dated  the  3rd  August  i86g. 

Kristo  Mohiyi^lShaha  and  others  (Plaintiffs), 

Appellants^ 

versus 

Moonshee  Aftabooddeen  Mahomed  and 
others  (Defendants),  Respondents, 

Baboos  Unnoda  Pershad  Banerjee  and 
Chunder  Madhub  Ghose  for  Appellants. 

Baboos  Romesh  Chunder  Mitter^  Kalee 
Mohun  Dass,  and  Sreenath  Banerjee  for 
Respondents. 

An  in<;ta1ment  of  rent  having  been  due  from  certain 
putneedars,  a  proclamation  was  issued  under  the  provi- 
sion of  Rejifulation  VI 11.  of  1819  fixing-  the  day  ot  sale. 
^Before  that  day,  a  sum  of  money  sufficient  to  cover  the 
"arrears  was  deposited  in  the  Collectorate  by  one  of  the 


m 


putneedars,  the  payment  being'  maule  to  the  ( 
accountant,  who  gave  a  receipt  for  it ;  bttt  bo 
of  the  payment  was  given  to  the  CoUector. 
\ng\y,  the  sale  proceeded,  and  the  putneedaisnowt 
have  it  annulled. 

Held  (Mitter,  f.,  dissentiente)  that  there isi 
in  Regulation  YIIl.,  1819,  which  empowers  a  pal 
to  make  a  deposit  either  in  the  Judge's  Coarti 
the  Collectorate  before  the  day  of  sate,  or  whi ' 
to  such  payment,  if  made,  the  effect  of  a  pj 
the  zemindar  or  his  agent»  and  that  plaintiffs 
ground  to  ask  relief  on  any  principle  of  equity. 

An  application  for  the  sale  of  a  tenure  »! 
right  of  sale  has  been  specially  reser\'ed  villi 
to  the  realization  of  rent  is  quite  distinct  fnn  t\ 
proceedings  thereon  being  more  nearly  aoi' 
the  remedy  by  distress. 

It  is  not  competent  to  a  defendant  to  brinf 
into  Court  privately  and  secretlv  on  an  ex-ptrriex 
tion  without  notice  to  plaintitt  either  before 
payment.  • 

Mitter  J  J. — I  am  of  opinion  that  ft 
needar,   whose  tenure   has  been  adv 
for  sale  by  the  Collector  under  the 
sions   of   Regulation  VIII.  of  i8i9»  i 
titled  to  pay  to  that  officer  the  am 
arrears  claimed  from  bim  by  the  t 
and    that  such   a  payment,  if  duly 
within  the  period  of  the  notice  issued 
the  second   and  third    Clauses  of  ti 
Section  of  that  Regulation,  is  a  legal 
the  sale. 

I  take  it  to  be  an  undisputed  prop( 
of  law  that  a  person,  who  is  sued  in  a 
of  justice  for  a  specific  sum  of  mc 
entitled  to  bring  that  money  into  CouiT 
gether  with  the  costs  incurred  by  the  pir 
iff  up  to  the  date  of  the  payment,  and 
such  a  payment,  if  duly  made,  is  si 
to    put   a  stop  to  all   further  proa 
against  him  and  his  property  upon  the 
cause  of  action.     The  question  is,  thcr 
whether  a  payment  to  the  Collector 
putneedar  whose  tenure  has  been  adr 
for    sale    under    the    provisions  of 
lation  VIII.  of  18 19  is  entitled  to  be 
ed   in  the  same   category  as  a  "P^ 
into    Court"    within   the    meaning  of 
above  proposition. 

I  am  of  opinion  that  this  question 
to  be  answered  in  the  affirmative. 

Clause     I,      Section     8,    authorizes 
zemindar  to  apply  for  the  periodic  1 
of    putnee    tenures    held    under   thc»r 
order    to   realize  any  arrears  of  ttnX 
may   be   due   to   them    from    the   pP' 
dars. 

Clauses  2  and  3  enact  that,  on  tbe 
day  of  Bysack  or  of  Kartick  in  each  t 
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zcmiiidar  shall  present  a  petit  ion  to 
I  Civil  Court  of  the  district  and  a 
uiar  one  to  the  Collector  containing  a 
\fijlciilion  of  the  balance  due  to  him 
the  putneedar;  that  the  said  petition 
be  thereupon  stuck  up  in  a  conspi- 
part  of  the  cutcherry,  together  with 
ice  that,  if  the  amount  of  the  demand 
paid  before  the  first  of  Jyet  or  the 
of  Anghun,  as  the  case  may  be,  the 
rt  of  the  defaulter  will  be  sold  in 
ialion;  and  that  a  similar  notice 
be  sent  to  the  mofussil  for  the  due 
:e  of  which  the  zemindar  is  to  be 
responsible. 

lion   9   declares   that   the    sale    shall 
lade  in  the   public  cutcherry   by  the 
irar  of  the   Civil   Court   in   a  certain 
tfied  manner. 

ion  10  says  :  "  A  person  shall  attend 
the  part  of  the  zemindar  with  a  parti- 
statement  of  the  payments  made  up 
the  day   of  sale,  on   account  of  the 
ce  of  each  advertized  lot,  together 
the  receipt  for,  or  certificate  of,  the 
ce  directed    to    be  published   in   the 
il,  nor  shall  any  lot  be  put  up  to 
e  until  the  statement  produced   shall 
^'^  been  inspected,  and  the  existence  of 
balance  for  the  year  ascertained  therefrom, 
UDtil  ihe  receipt  for  the  notice  shall 
tve  been  read,  the  observance  of  which 
sbali  be  recorded  in  a  separate  pro- 
ding  to  be  held   upon  each  lot  sold, 
the  sale  be  of  the  description  provided 
in  the  3rd  Clause  of  Section  8,  the 
bundee  of  the  defaulter  shall  be  like- 
produced  in  order  that  it  may  be 
that  the  balance  remaining  unpaid 
a  four-anna  proportion  of  the  de- 
d  Dp  to  the  date  of  sale. '' 

luse  I,  Section  13,  speaks  of  the  injury 
night  be  done  to  the  inferior  tenantry 

[fte  putneedar  withholding  the  rents  due 

zemindar,  and  the  propriety  of  afford- 

Ibem  some  means  to  save  their  tenures 

;pfeventing  the  sale. 

lause  2  provides  that,  whenever  the 
re  of  a  ulookdar  of  the  first  degree 
^tdvcrtized  for  sale,  it  shall  be  compe- 
te the  talookdars  of  the  second 
^  or  any  number  of  them,  to  stay  the 
sale  by  paying  inta  Court  the  amount 
Wancc  due,  or  even  by  lodging  money 
*«cedemly  for  the  purpose  of  eventually 
Piveiing  any  demand  that  may  remain 
»on  the  day  fixed  for  the  sale. 
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Clause  I,  Section  14,  declares:  "Should 
the  balance  claimed  by  the  zemindar  re- 
main unpaid  upon  the  day  fixed  for  the 
sale,  the  sale  shall  be  made  without  re- 
serve in  the  manner  provided  for  in  Sec- 
tions 9  and  10  of  the  Regulation;  nor 
shall  it  be  stayed  or  postponed  on  any  ac- 
count unless  the  amount  of  the  demand 
be  lodged'' 

Clause  2  enacts :  ''  In  cases  also  in 
''which  a  talookdar  may  contest  the 
''zemindar's  demand  of  any  arrear  as  speci- 
''fied  in  the^  notice  advertized,  such 
''talookdar  shall  be  competent  to  apply  for 
^*  summary  investigation  at  any  time 
"within  the  period  of  notice.  The  zemin- 
"dar  shall  then  be  called  upon  to  furnish 
"his  kubooleut  and  other  proofs  at  the 
"shortest  convenient  notice,  in  order  that 
"  the  aivard  may,  if  possible,  be  made  before 
"the  day  appointed  for  sale.  Such  awards 
'^  if  so  made,  ivilly  of  course ^  regulate  the 
^* ulterior  process;  but  if  the  case  be  still 
"  pending,  the  lot  shall  be  called  up  in  its 
"  turn  notwithstanding  the  suit ;  and  if  the 
"zemindar  or  his  agent  insist  on  the  de« 
"  mand,  the  sale  shall  be  made  on  his  re- 
"  sponsibility,  nor  shall  it  be  stayed  or  the 
"summary  suit  allowed,  to  proceed  unless 
"  the  amount  claimed  be  lodged  in  cash  or 
"  Government  securities  by  the  talookdar 
"  contesting  the  demand ;  and  if  such 
"deposit  be  not  made,  the  putneedar  will 
"  have  no  remedy  but  by  a  regular  action 
"for  damages  and  ^or  a  reversal  of  the 
"sale." 

The  above  provisions  are,  in  my  opinion, 
sufficient  to  show  that  a  proceeding  under 
Regulation  VIll.  of  1819  is,  in  fact,  a  sum- 
mary suit  for  rent  instituted  in  a  Court  of 
justice,  although  It  is  required  to  be  dealt 
with  in  a  somewhat  peculis^rmanner.  In- 
deed, the  very  word  "Court  is  expressly 
used  in  Clause  a  of  Section  13 ;  and  as  the 
functions  which  the  Civil  Court  of  the  dis- 
trict or  the  Registrar  of  that  Court  had  to 
perform  under  the  Regulation  as  it  origin- 
ally stood  have  been  all  vested  in  the  Col- 
lectpr  by  subsequent  legislation,  the  cutcherry 
of  that  officer  must  be  necessarily  regarded 
as  a  "Court"  within  the  meaning  of  that 
Clause,  and  therefore  within  the  meaning 
of  the  Regulation  itself.  The  expressions 
"amount  claimed,*'  "amount  of  the  de- 
mand," frequently  used  in  the  Sections  cited 
above,  clearly  show  that  the  zemindar  is  the 
plaintiCF  in  the  suit,  and  we  must,  thereforci 
look  upon  the  petition  filed  by  him  under. 
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Clauses  2  and  3  of  Section  8  as  the  plaint 
by  which  that  suit  is  commenced.  Indeed, 
the  very  expression  "  summary  suit "  is  dis- 
tinctly used  in  Clause  2,  Section  14;  and  if  it 
is  once  admitted  that  the  proceeding  is  a 
summary  suit,  a  payment  to  the  Collector 
would  stand  precisely  in  the  same  category 
as  a  payment  to  any  other  Court  of  justice 
in  any  other  suit  for  money. 

It  has  been  argued  that  Clause  2,  Section 
14,  refers  to  cases  in  which  the  putneedar  has 
come  forward  to  contest  the  zemindar's  de- 
mand, and  that  it  would  be,  therefore,  impro- 
per to  characterize  the  proceeding  in  an  un- 
contested case  as  a  summary  suit  within  the 
meaning  of  that  Clause.  This  objection  is 
not  entitled,  in  my  opinion,  to  any  weight 
whatever.  In  the  first  place,  it  is  clear 
that  even  in  uncontested  cases  the  Collector 
is  bound,  under  the  express  provisions  of 
Section  10,  to  enquire  whether  there  is  an 
arrear  or  not,  although  the  enquiry  is  direct- 
ed to  be  confined  in  such  cases  to  the  mere 
inspection  of  the  accounts  produced  by  the 
zemindar,  who  alone  is  answerable  for  their 
authenticity.  Conceding,  however,  that  an 
enquiry  of  this  sort  is  not,  strictly  speaking, 
such  as  is  ordinarily  made  by  a  judicial 
tribunal,  the  character  of  the  proceeding 
would  still  remain  the  same.  That  pro- 
ceeding must  be  supposed  to  have  commenced 
with  the  petition  filed  under  the  2nd  and 
3rd  Clauses  of  Section  8;  and  it  is  upon 
that  petition,  treated  as  a  plaint,  that  the 
Collector  has  to  make  h^s  award  under  Clause 
2  of  Section  14,  for  there  is  no  provision  in 
the  Regulation  which  requires  the  presenta- 
tion of  any  other  plaint  or  petition  on  the 
part  of  the  zemindar.  The  mere  fact  that 
the  putneedar  has  not  come  forward  to  deny 
the  truth  of  the  zemindar's  claim  cannot 
alter  the  character  of  the  proceeding  from 
what  it  was  aMhe  time  of  its  original  in- 
stitution. It  was  a  suit  at  its  commencement 
when  the  zemindar's  petition  was  filed,  and 
it  must  consequently  retain  the  character  of 
a  suit  until  it  is  terminated  either  by  an 
award  under  Clause  2,  Section  14,  or  by  a 
sale  held  in  the  mode  prescribed  in  the  ro- 
bokaree  required  to  be  recorded  by  the  con- 
cluding words  of  Section  10.  If  the  defend- 
ant in  the  suit  is  desirous  of  having  a  sum- 
mary investigation,  he  is  entitled  to  have  it 
by  the  express  terms  of  the  Regulation; 
but  in  a  case  in  which  no  such  investigation 
is  asked  for,  the  Legislature  coutd  well  afford 
to  dispense  with  its  necessity,  for  an  appeal 
to  the  Civil  Court  in  the  shape  of  a  regular 
Jiuit  is  after  all  the  only  ultimate  remedy  in 


either  case.     An  undefended  salt  is ) 
much  a  suit  as  a  defended  one,  and  the 
fact  that  the  Legislature  has  laid  doin 
different   modes  for  their  disposal 
make  any  difference  whatever  in  the 
mi  nation  of  the  question   now  ander 
consideration. 

Every  contested  case,  it  is  clear,  m 
regarded  as  a  summary  suit  under 
press  wording  of  Clause  2,  Section 
as  the  position  of  the  putneedar  in 
case  is  precisely  the  same  as  that  off 
fendant  in  a  suit  for  money,  there 
no  doubt  whatever  that  he  is  entitled  to 
his  tenure  from  sale  by  pay'og  to  the 
lector  the  full  amount  of  rent  due  frOtt 
10  the  zemindar,  provided  th^t  the  pa; 
is  duly  made  within  the  period  of  thi 
which  has  been  so  often  referred  to. 
on  the  day  of  sale,  it  is  competent  (0 
to  get  the  sale  stayed  or  postponed  by 
ing'  the  amount  in  cash  or  Govei 
securities  under  the  provisions  of  G 
Section  14;  and  it  is  to  be  further 
mind  that  there  is  nothing  in  the 
of  that  Clause  to  support  the  contcniioa 
the  said  amount  cannot  be  so  lodged  oi 
previous  date,  althoagh  it  falls  wiikin 
period  of  notice.  It  has  been  sugge^ 
the  decision  of  the  late  Sudder  Court.  ^ 
upon  by  the  Subordinate  Judge  in  ito 
that  there  is  a  wide  distinction  between 
ing  money  into  Court  and  "  kxiging 
in  Court."  Both  the  expresswns,  ' 
are  used  in  Clause  2,  Section  i3« 
only  distinction  that  I  can  find  between 
is  that  the  one  refers  to  an  uncondf 
,  payment,  whilst  the  other  refers  to  a 
deposit,  or,  in  other  words,  to  a  W 
clogged  with  conditions  dcpendentupon 
contingent  event ;  as,  for  instance,  the 
pleiion  of  the  award  referred  to  in  CUr 
Section  14  ;  the  non-payment  of  the 
by  the  putneedar  up  to  the  date 
the  sale,  &c.  But  this  distinction 
affect  the  question  in  any  manner  vj 
Suppose,  for  instance,  that  an  award  ii 
under  Clause  2,  Section  14.  Supp«^ 
that  it  is  made  some  days  before  the 
fixed  for  the  sale.  If,  in  sach  a  case, 
putneedar  can  save  his  teniirc  frt^ 
by  lodging  the  amount  claimed  « 
Collector's  oflSce  even  so  late  as  t» 
fixed  for  the  sale,  can  he  not  ao 
I  same  thing  by  lodging  it  in  the  same 
on  an  earlier  day  not  beyond  the  ' 
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dee?  And  if  the  amount  can  be  so 
id  conditionally  on  any  day  within  that 
I,  can  it  not  be  paid  unconditionally 
same  functionary,  whether  before  or 
the  date  of  the  award  above  referred  to  ? 
we  allow,  then,  that  a  payment  to  the 
>r,  if  made  within  the  period  of  notice, 
I  legal  bar  to  the  sale  in  contested  cases, 
reason  have  we  to  come  to  a  different 
lusion  upon  the  validity  of  such  pay- 
in  uncontested  cases?  Can  it  be 
^d  for  one  moment  that  the  Legislature 
intended  that  a  dishonest  defaulter,  who 
loome  forward  with  a  false  denial  of  his 
>nl's  claim,  should  enjoy  greater  faci- 
fbr  paying  the  arrears,  than  one  who 
Icome  forward  with  an  honest  admission 
tmtb,  and  who  is  perfectly  ready  and 
ig  to  pay  into  Court  the  full  amount 
It  claimed  to  be  due  from  him? 
rding  to  such  a  contention,  all  that  a 
would  have  to  do  in  order  to  give 
lity  to  the  payment  would  be  to  start 
a  hlse  repudiation  of  his  liability,  and 
I,  therefore,  of  opinion  that  it  is  entitled 
weight  whatever. 

It  a  direct  payment  to  the  Collector 
is  an  invaluable  security  to  the  putnee- 

I  is  evident,  not  only  from  the  fact  of  its 
a  payment  in  a  public  office,  but  also 
the  very  nature  of  the  proceeding  itself, 
zemindar  may  insist  upon  the  sale  by 

jidiating  any  private  payments  made  to 
If  or  to  his  authorized  agent;  and 
the  pntneedar  is  in  a  position  to  se- 
a  favorable  award  before  the  date  of 
he  must  submit  to  his  property  being 
by  the  Collector,  alUiough  he  is  enti- 
to  bring  a  regular  suit  for  the  reversal 

le  sale.  Why,  then,  are  we  to  suppose 
the  Legislature  intended  to  deprive 
of  the  above  security  at  the  very 
when  it  was  arming  the  Collector  with 
plenary  powers  on  behalf  of  the  zemin- 
It  is  true  that  money  paid  to  the 
Ktor  does  not  immediately  pass  to  the 

findar's  hands,  but  besides  that  the  latter 
lys  at  liberty  to  draw  it  with  the 
possible  delay,  it  is  beyond  all  dispute 
a  little  inconvenience  of  this  kind  is 
inevitable  lot  of  every  person  who  is 

{ed  to  resort  to  a  Court  of  justice  or 
ly  other  public  ^authority  for  the  reco- 
of  his  dues. 

Pjause  2,  Section  13,  gives  power  to  the 

^kdars  of   inferior    degree   to  pay  the 

ttnt  into  Court  or  even  to  lodge  it  ante- 

Ntly,  but  the  inconvenience  suffered  by 
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the  zemindar  in  the  case  of  such  a  payment 
is  precisely  the  same  as  in  the  case  of  a 
payment  made  by  a  putneedar.  It  is  true 
that  the  putneedar  is  bound  to  pay  his  rent 
directly  to  the  zemindar  before  he  is  ac- 
tually sued  for  it ;  but  after  a  suit  has  been  once 
commenced,  there  is  no  reason  whatever  why 
he  should  be  deprived  of  a  privilege  which  is 
every  day  exercised  by  a  defendant  in  an 
ordinary  suit  for  money. 

It  has  been  argued  that  there  is  no  ex- 
press provision  in  Regulation  VIII.  of  1819, 
authorizing  a  direct  payment  to  the  Collect- 
or. I  am  by  no  means  prepared  to  admit 
the  correctness  of  this  argument  even  as 
far  as  it  goes.  The  wording  of  the  notice 
issued  under  the  2nd  and  3rd  Clauses  of 
the  Regulation  appears  to  me  to  be  a  suffi- 
cient authority  for  such  a  payment.  That 
notice  is  issued  by  the  Collector,  and  it  sim- 
ply tells  the  putneedar  that,  if  the  amount 
claimed  be  not  paid  within  a  fixed  date,  his 
tenure  will  be  sold  in  liquidation.  In  the 
absence,  therefore,  of  any  specific  directions 
as  to  the  person  to  whom,  or  the  place  where, 
the  payment  is  to  be  made,  the  putneedar 
would  be  fully  justified,  in  my  opinion,  to  pay 
directly  to  the  very  officer  by  whom  the 
notice  is  issued.  That  the  tenure  can  be 
saved  from  sale  .even  in  uncontested  cases 
by  lodging  the  amount  in  the  Collectorate 
seems  to  be  pretty  clear  from  the  provisions 
I  of  Clause  i,  Section  14.  The  provision 
made  for  contested  cases  in  Clause  2  of  that 
Section  is  a  mere  a&plification,  as  is  clearly 
shown  by  the  use  of  the  word  "  also ;"  and 
if  we  admit  that  the  putneedar  is  entitled 
even  in  an  uncontested  case  to  save  his 
property  by  lodging  the  amount,  there 
seems  to  be  no  reason  why  he  should  not  be 
permitted  to  do  "so  by  "paying  it"  uncon- 
ditionally as  the  amount  (]j[juTears  admit- 
tedly due  from  him.  I  do  not  mean  to  say 
that  there  is  anything  in  the  language  of 
the  notice  above  referred  to  to  show  that 
a  direct  payment  to  the  zemindar  or  his 
agent  would  not  be  just  as  valid  in  law  as 
a  payment  to  the  Collector,  but  I  think 
that  the  putneedar  is  fully  entitled  to  say 
that  that  language  is,  at  any  rate,  sufficient 
to  justify  both  sorts  of  payment.  It  is 
beyond  all  question  that  a  payment  in  Court, 
after  legal  proceedings  have  once  commenc- 
ed, is  much  more  favored  by  public  policy 
than  a  payment  out  of  Court,  as  may  be 
seen  from  the  provisions  of  Section  206, 
Act  VIII.  of  1859.  The  publicity  attached 
to  the  first  kind  of  payment  is  almost  a 
sure    guarantee    against    further    liUgatidh 
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upon  the. same  cause  of  action,  and  there  is 
no  reason  whatever  for  thinking  that  the 
framers  of  Regulation  VIII.  of  1819  intend- 
ed to  deprive  the  putneedar  of  that  guarantee 
by  the  '  adoption  of  a  contrary  policy, 
when  the  sole  object  of  the  proceeding 
directed  to  be  held  by  that  Regulation  was 
to  enable  the  zemindar  to*  realize  his  renis 
with  facility. 

But  even  if  it  is  conceded   that  there  is 
no  express  provision  in  Regulation  VIII.  of 
1 8 19  authorizing   a  direct  payment  to  the 
Collector,  it*must  be  admitted  on  the  other 
hand  that  there  is   no  express  provision  to 
the  contrary;  and  the  case  must,  therefore, 
fall    within    the    operation    of  the    general 
principle  enunciated  at  the  commencement 
of  this  judgment  in  regard  to  payments  in 
Court.     No   express    provision    was  neces- 
sary in  the  case  of  the  putneedar,  who  is, 
in  fact,  the  defendant  in  the  suit,  and  against 
whom    directly     the     zemindar's     claim   is 
brought.     The  case  of  the   dur-putneedars 
referred  to  in  Section  13  stands  on  a  quite 
different  footing.     They  are   not  parties  to 
the   proceeding  which  is   one   entirely   be- 
tween the    zemindar    and    his  tenant,   the 
putneedar,    and    it    was,    therefore,   neces- 
sary to  make  some  special  provision  for  the 
protection    of    their    interests,    they    being 
not  in  a  position,  as  third  parties,  to  avail 
themselves  of  the  general   principle   above 
referred  to.     Such  a  provision  would  have 
been  superfluous  in  the  case  of  the  putnee* 
dar ;  and  as  the  object  of  the  Legislature  in 
making  that  provision  was  to  protect  the 
dur-putneedars   from  the   consequences   of 
the  putneedar's   default,    the    extension   of 
a  similar  privilege  to  the  latter  would   be 
nothhftg  but  an  additional  *step  in  the  same 
direction,     lijjj^t  putneedar  is  not  allowed 
to  pay  to  the  Collector,  the  consequences 
would  be  as    injurious  to    him   as  to   his 
under-tenants;  for  the   Collector  is  bound 
to  proceed   with  the  sale  without  reserve, 
even  in  cases  in  which  the  rent  has  been 
actually  paid  to  the  zemindar,  if  the  latter 
chooses  to  repudiate  such  payment  on  the 
day  appointed   for  the   sale,  and   the  dur- 
putneedars  are  not  in  a  position  to  pay  the 
amount.    It    is    clear,    therefore,    that  the 
-security  afforded  by  a  payment  in  a  public 
office  is  as  necessary  for  the  protection  of 
the  pumeedar  as  for  that  of  the  dur-putnee- 
dars ;   so  that  the    existence    of  a  special 
provision  in   favor  of  the  latter  rather  goes 
to  strengthen    the    position    which  I  have 
1>eeQ  seeking  to  establish. 


Some  stress  has  been  laid  upon  the 

of  Section  10,  which  say  that  a  penoB 

be    present  on    the   part  of  the  sea 

with    a    particular    staiemeni   of  the 

ments     made     up     to    ihe     day    tf 

But  these  words  merely  go  to  show 

private  payment  to  the  zemindar  bii 

not  prohibited  by  the  Regulation,  aid 

such  a  payment  would  be  sufficient  to 

the  sale  if  the  zemindar  woukl  cboca 

adjust  it.     Suppose,   for  instance,  tbari 

zemindar  is  living  at  a  great  distance* 

the  district  in  which  the  proceeding  * 

stituted,     which  .  must    be    the   dijir 

which  the  putnee  is  situated.    Suppose* 

that  he  has  got  no  one  in  that  district 

authorized  to  receive  payments  on  " 

half.     The  agent  required  to  He  pr 

the   day  of  sale  need  not  be  antht 

receive  such  payments,   for  he  is 

merely  to  produce  a  statement  showti 

payments  made  up  to  the  date  of  a 

the  day  of  sale  is  near  at  hand,  and  "t 

is  no  time  left  to  enable  the  putnecdarl 

and  pay  his  rent  directly  to  the  «eai' 

is-the  Collector  to  sell  his  property,  aP 

he   is    perfectly   ready  and   willing  » 

down  the  entire  amount  then  and  th 

even  on  an  earlier  date }    It  is  tme 

debtor  is  bound  to  pay  his  debt  as  soosi 

becomes  due,  and  that  it  is  for  him  tt'" 

his  creditor  for  the  purpose  of  xok 

payment;  but  these  reasons  can  be 

ly  urged  in  support  of  the  conlentkm^ 

the  putneedar  is  to  lose  his  V^^^%^ 

public  sale,   if  he  is  ready  and  im 

pay  the  full  amount  due  from  him  to 

very   officer  by   whom   that  sale  is 

made.     The  notice  issued  ondcr  Clai 

and  3  of  Section  8  gives  hiro  a  foil 

time  to  pay ;  but  if  we  deny  him  tte 

vilege  of  paying  to  the  Collector,  the'' 

would  be,  in  some  cases  at  least,  to  o< 

him  of  the  full  benefit  of  that  period. 

Suppose,  again,  that  the  fall  aa»^ 
the  claim  is  offered  to  the  zemio^^«f 
first  instance,  and  the  zemindar  rcMr 
receive  it.     Can  it  be  contended  tW 
in  such  a  case  the  putneedar  wooW 
competent  to  pay  it  to  the  Collector, 
thereby  to  save  his  tenure  from  two 
tened   sale.=^    Such  a  contention  wows^ 
in   my  opinion,  absurd  on  ^«  "^J!; 
and  yet  the  same  arguments  ^^*^tv^ 
brought  forward  in  this  case  might  be 
with  equal  force  in  support  of  it. 


The  only  other  light  in  whki  « < 
>ssibly  regard  the  CoUector  i»  tb«  • 
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It  of  the  zemindar,   appointed  by   the 

for  the  realization  of  his  dues  from  the 

ir.     Bat  in  sach  a  view,  a  payment 

Collector  would  stand  precisely  in  the 

position  as  a  direct  payment  to  the 

idar  himself,  particularly  when  it  is 
after  the  issue  of  a  notice  like  that 

nbed  by  Clauses  2  and  3  of  Section  8. 

The  next   question    which    we    have    to 
srmlne  in  this  case  is  whether  the  pay- 
relied  upon  by  the  plaintiffs  was  duly 
or  otherwise. 

It  it  was  made  within  the  prescribed 
is  not  disputed^  nor  has  any  question 
raised  as   to  the    sufficiency   of  the 
)cmt. 

le  plaintiffs   allege  that  they  paid  the 
sy  to  the  accountant  of  the  Collectorate, 
was    authorized,     according    to    the 
ice  prevailing  therein,  to  receive  such 
tents ;  and  that  they  have  got  a  receipt 
:h  they  have  filed  in  evidence.     This  re- 
consists  of  a  duplicate  challan  contain- 
a  full  specification  of  the  object  for  which 
payment  was  made,  and  an  endorsement 
tbe  back  of   it  under  the  seat  of  the 
lector  acknowledging  the  receipt  of  the 
tey.    The  defendants  contend  that  this 
le  of  payment  was  irregular,  and  that 
plaintiffs  ought  not  to  derive  any  benefit 
it,   particularly    when    they    took    no 
whatever   to  give  any   notice   of  the 
lent  cither  to  the  Collector  or  to  the 
lindar.    The  accountant  of  the  Collector- 
has  been  made  a  defendant  in  this  case, 
the  plea  set  up  by  him  is  that  it  was  no 
of  his  duty  to  inform  the  Collector  of 
payment. 

\\s   part    of    the    case,    however,    has 
been   gone    into    by   the    Subordinate 
Ige.     He  says  :   "  They    (the   plaintiffs) 
not  pretend  that  they  are  covered  by 
putnee  sale-law  of  18 19,  No.  8,  mak- 
the  deposit  at  the  Collectorate  before 
sale.    All  they  say  is  this — that  it  was 
custom  at  the  Collectorate  to  receive 
:h  deposits  from  defaulting  putneedars 
id  to  stop  the  sale ;  and  that  they  had 
ide  the  deposit   in   conformity   to  the 
itom.    But   no   custom,    however   long 
:tised,    could    justify  the    violation    of 
law." 

have  already  shown  that  there  was  no 
ion  of  law  in   this   case ;  and   if  the 
of  the  Collectorate  was  as  it  is  re- 
ttented  by  the  plaintiffs,  there  seems  to 


be  no  reason  whatever  why  they  should 
not  get  the  full  benefit  of  the  payment. 
Whether  we  look  upon  the  Collector  as  a 
judicial  officer  presiding  over  a  Court  of 
justice  in  which  a  summary  suit  for  rent 
has  been  instituted  by  the  zemindar,  or  as 
an  agent  of  the  latter,  it  seems  to  be  equally 
clear  that  the  plaintiffs  ought  not  to  suffer 
for  having  acted  in  conformity  to  a  custom 
prevailing  in  his  office.  I  would,  therefore, 
send  this  case  back  to  the  Subordinate  Judge 
under  the  provisions  of  Section  354  of  the 
Civil  Procedu^  Code  for  the  purpose  of 
enquiring  into  the  following  points,  name- 
ly:- 

isi. — What  was  the  customary  mode  pre- 
valent in  the  Collectorate  of  Tipperah  with 
reference  to  the  receipt  of  monejs  paid  by 
putneedars  whose  tenures  were  advertized 
for  sale  under  Regulation  VIII.  of  181 9. 

2ndly. — Whether  the  plaintiffs  were 
bound,  according  to.  that  custom,  to  do  any- 
thing more  than  what  they  have  done  in 
order  to  complete  the  payment  relied  upon 
by  them  in  this  case. 

jrdly, — Whether  the  accountant  of  the 
Collectorate  had  any  authority  to  receive 
that  payment,  and  whether  he  or  any  other 
amlah  on  the  Collector's  establishment  was 
bound,  according  to  the  customary  routine 
of  his  duties,  to  give  notice  of  it  to  the  Col- 
lector in  order  to  stop  the  sale. 

4ihly. — Whether  the  said  payment  came 
to  the  knowledge,  or  received  the  sanction 
of  the  Collector  at  any  time  before  the  sale. 

The  most  important  evidence  on  these 
points  is  likely  to  come  from  the  Collectorate 
itself ;  but  the  parties  ought  to  be  allowed 
to  produce  any  evidence  •^ey  may  think 
proper. 

Macphersofiy  J. — The  object  of  this  suit 
is  to  set  aside  a  sale  of  a  putnee  tenure 
which  was  sold  under  Regulation  VIII  of 
181 9  for  arrears  of  rent  claimed  by  the 
zemindar ;  and  the  question  at  issue  seems 
to  me  to  turn  very  much  on  the  construction 
to  be  put  upon  certain  Sections  of  that  Re- 
gulation. 

Regulation  VIII.  of  1819  enacts  (Section 
8.  Clause  2)  that  a  zemindar  who  has  a 
right  to  sell  a  putnee  tenure  for  an  arrear 
of  rent  may,  on  the  first  of  Bysack  (/.  ^.,  at 
the  commencement  of  the  year  following 
that  of  which  the  rent  is  due),  present  a 
petition  to  the  Collector  containing  a  specX- 
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fication  of  any  balances  due  to  him  for  the 
expired  year : ''  the  same  shall  then  be  stuck 
"up  in  some  conspicuous  part  of  the 
"  cutcherry,  with  a  notice  that,  if  the  amount 
"  claimed  be  not  paid  before  the  first  of  Jyet 
"following,  the  tenures  of  the  defaulters 
"  will  on  that  day  be  sold."  A  similar  notice 
Is  to  be  stuck  up  in  the  sudder  cutcherry  of 
tiie  zemindar,  and  to  be  also  sent  into  the 
mofussil,  and  served  there  as  directed. 

By  Section  lo,  at  the  time  of  the  sale, 
a  person  shall  attend  on  the  part  of  the 
zemindar  with  a  particular  §tatement  of  the 
payments  made  up  to  the  day  of  sale  on 
account  of  the  balance  of  each  advertized  lot, 
"nor  shall  any  lot  be  put  up  to  sale  until 
the  statement  produced  shall  have  been 
inspected  and  the  existence  of  a  balance 
for  the  year  ascertained  therefrom,  &c.*' 
"  The  zemindar  shall  be  exclusively  re- 
"  sponsible  for  the  correctness  and  authenti- 
^^  city  of  the  papers  to  be  thus  exhibited, 
^^  nor  shall  the  public,  officer  making  the 
^^  sale  be  ansiberable  in  any  respect,  except 
for  its  fairness  and  publicity,  and  for  the 
observance  of  the  rules  prescribed  for  his 
"  guidance  in  this  Regulation.'' 

Section  ii  declares  that  tenures  sold  for 
default  shall  be  sold  free  of  incumbrances 
created  by  the  defaulter.  But  in  order  to 
protect  holders  of  under- tenures,  such  as 
dur-putneedars  and  the  like,  Section  13  gives 
them  the  right  to  save  the  putnee  from  sale 
by  paying  into  Court  the  arrear  due.  Clause 
2  of  Section  13  provides  that  "the  talook- 
**  dars  of  the  second  degree,  or  any  number 
"  of  them,  shall  be  entitled  to  stay  the  final 
"  sale,  by  paying  into  Court  the  amount  of 
"  balance  that  may  be  declared  due  by  the 
"  person  attending  on  the  pl^rt  of  the  zemin- 
"  dar  on  the  ^^  appointed  for  sale ;  in  like 
"  manner,  they  shall  be  entitled  to  lodge 
**  money  antecedently,  for  the  purpose  of 
"  eventually  answering  any  demand  that 
"  may  remain  due  on  the  day  fixed  for  the 
"sale;  and  should  the  amount  lodged  be 
"  sufficient,  the  sale  shall  not  proceed,"  &c. 

The  whole  of  Section  13  treats  exclusive- 
ly of  the  protection  of  holders  of  under- 
tenures  and  the  remedies  of  that  class  of 
persons. 

Section  14  provides  (Clause  i)  that,  should 
the  balance  claimed  by  the  zemindar 
remain  unpaid  upon  the  day  fixed  for  the 
sale  of  the  tenure,  the  sale  shall  be  made  with- 
out reserve,  "  nor  shall  it  be  stayed  or  post- 
"  poned  on  any  account,  unless  the  amount 
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" of  the  demand  be  lodged"    Any  one, 
ever,  desirous  of  contesting  the  right  c 
zemindar  to  make  the  sale,  whether 
ground   of  there  having  been  no 
due   or   any   other   ground,   may  sae 
zemindar  for  a  reversal  of  the  sale; 
purchaser  is  to  be  made  a  party  in  a&y 
suit,  and  shall  (if  the  sale  be  revened| 
indemnified  against  all  loss,  at  the 
of   the  zemindar  or  person  at  whoK 
the  sale  may  have  been  made. 

Clause  2  of  Section  14  is  as  fc 
In  cases  also  in  which  a  talookdar  (or 
needar)  may  contest  the  zemindar'* 
mand  of  auy  arrear  as  specified  in 
notice  advertized,  such  talookdar  sfai' 
competent  to  apply  for  a  sunma^ii 
tigation  at  any  time  within  the  pecifl 
notice.  *****  If  the  caao 
still  pending,  the  lot  shall  be  called 
its  turn,  notwithstanding  the  sak; 
the  zemindar  or  his  agent  ia  atte 
insist  on  the  demand,  the  sale  shaU^ 
made  on  his  responsibility,  nor  &hail  il 
stayed,  or  the  summary  suit  be 
to  proceed,  unless  the  amount  d 
lodged  in  cash  •  *  ♦  by  the 
dar,"  &c. 

In  the  case  now  before  us,  the  facts 
that,  after  the  sale  had  taken  place,  ap[ 
ly  in  the  manner  prescribed  by  law,  it 
ed  out  that  the  putnee  dars  had  some 
before  the  sale  paid  into  the  oflficeof  the 
lector  the  amount  of  arrear  specified  b| 
zemindar  in  his  notice  of  sale.    So  far, 
ever,  as  the  evidence  goes,  the  patn< 
gave  no  notice  to  the  Collector,  or  to 
zemindar  or  his  agent,  that  they  had  ^ 
any  payment  into  Court.    Both  the  Col 
and  the  person  attending  the  salcoabd 
the  zemindar  were,  at  the  time  of  the 
entirely  unaware  that  any  such  payment^ 
been  made,  as  also  was  the  purchaser, 
plaint  contains  various  allegations  of 
notice,  refusal  of  money  tendered,  and 
like ;  but  no  evidence  has  been  gii« 
support  of  those  allegations. 

For  the  putneedars,  it  is  contended 
the  money  having  been  brought  into  C 
there  was  no  balance  due  at  the  time 
sale,  and   therefore  the  sale  ought  to 
reversed. 

For  the  zemindar  and  purchaser, 
contended  (and  as  it  appears  to  me  f^ 
that  the  putneedars  are  not  entitled  to  w 
the  payment  of  the  money  into  ^^^J\ 
payment  to  the  zemindar,  and  that,  therow 

d 


»87iO 


Ciml 


THE  WIXKLT  RBFOETIE. 


Rulings. 


567 


balance  claimed  by  the  zemindar  did 
in  unpaid  at  the  time  of  sale,  which 
^qnently  cannot  be  impeached. 

igree  in  the  opinion  that  a  zemindar's 

m  and  notice  of  his  intention  to  sell 

Section  8  of  Regulation  VIII.  of  181 9 

in  any  legal  sense  a  *'  suit/'  and  I 

think  that  a  payment  into  Court  with- 

Qotice  to  the  person  entitled  to  receive 

money  is  no  payment  to  that  person,  in 

absence  of  any  law  declaring  that  it 

be  deemed  to  be  payment  to  him. 

(re  is  nothing  in  Regulation  VIII.  of 

which    either  expressly  or  impliedly 

lares  that  a  payment  such  as  the  putnee- 

in  this  case  made  shall  be  deen\ed  to 

[pBjment  to  the  zemindar.     It  is  expressly 

that  "talookdars    of    the   second 

se"  may  stay  the  sale  by  paying  into 

H  the  money  declared  due  on  the  day 

le,  or  lodging  or  depositing  the  money 

intly  for  the  purpose  of  eventually 

sring  any  demand  t*bat  may  remain  due 

day  fixed  for  sale  (inasmuch  as  it  has 

decided  that  "  talookdars  of  the  second 

"  are  hound  to  bring  the  money  into 

and  are  not  entitled  to  pay  direct  to 

zem'mdar  (see  6  Weekly  Reporter  84); 

there   is  no    such    declaration    as  re- 

pntneedars  or  talookdars  of  the  first 

On  the  contrary,  the  language  of 

Lion  VIII.  shows  rather  that  the  only 

in  which  it  was  contemplated  that  the 

idar  was  to  bring  the  money  into  Court 

that  provided  for  in  Clause  2  of  Section 

[the  case  of  the  zemindar's  demand  being 

id,  and  the  putneedar  applying  for  a 

imary  investigation. 

Clause   2  of  Section  8,  the  original 

informs  the  putneedar  that  his  tenure 

he  sold  if  the  amount  claimed  is  not 

before  the  appointed  day,  but  nothing 

'  as  to  bringing  the  money  into  Court, 

payment  in  the  ordinary  fashion  is  alone 

iplated. 

iy  Section  10,  it  is  the  zemindar's  agent 
is  at  the  time  of  sSle  to  state  the  pay- 
made  up  to  that  day ;  and  the  agent's 
^ment  is  to  be  inspected,  and  the  exist- 
of  a  balance    ascertained  therefrom  ; 
'semindar  is  exclusively  responsible  for  the 
^  ctness  of  the  statement;' and  the  officer 
locting  the  sale  is  responsible  only  for 
icity  and   fairness   and   observance    of 
bribed  rules.    All  these  provisions  evi- 
Xttly  contemplate  payments  being  made  to 


the  zemindar.  If  payments  into  Court  had 
been  contemplated,  the  provisions  of  this 
Section  must  have  been  different,  and  we 
certainly  should  expect  to  find  the  Court 
declared  responsible  for  them. 

Then  come  the  rules  allowing  the  dnr-put« 
needars,  &c.,  to  save  themselves  by  paying 
the  money  into  Court.  These  rules  are  Im- 
mediately followed  by  Clause  i  of  Section 
14,  which  is  much  relied  on  for  the  appel- 
lants. As  to  this  Clause,  I  think  that  its 
proper  interpr^ation  is  that  the  sale  is  not 
to  be  ''stayed  or  postponed  on  any  account,  un- 
less the  amount  of  the  demand  be  lodged" 
in  the  sense  in  which  alone  the  word  lodged 
is  used  in  Regulation  VIII.,  i.  /.,  lodged  by 
a  "talookdar  of  the  second  degree"  under 
the  provisions  of  Section  13,  or  lodged  by 
a  putneedar  applying  for  a  summary  investi- 
gation under  Clause  2  of  Section  14.  The 
word  lodged,  as  used  in  Clause  i  of  Section 
14,  has,  to  my  mind,  no  legal  meaning  save 
such  as  is  to  be  gathered  from  the  use  of 
the  word  in  Section  13  and  in  Clause  2  of 
Section  14. 

If  the  word  ''lodged*'  in  Clause  i  of 
Section  14  is  read  in  this  limited  sense, 
there  is  absolutely  no  ground  for  saying  that 
Regulation  VIII.  anywhere  contemplated 
the  putneedar's  bringing  into  Court  the 
arrears  claimed  by  the  zemindar  except  in 
the  one  case  provided  for  by  Clause  2  of 
Section  14.  There*  being  thus  nothing  in 
the  Regulation  which  makes  a  payment  into 
Court  of  itself  a  payment  to  the  zemindar, 
I  think  it  is  impossible  to  say  that,  under 
the  circumstances  which  occurred  in  this 
instance,  the  balance  claimed  by  the  zemin- 
dar did  not  ''  re/nain  unpaid  upon  the  day 
fixed  for  the  sale." 

I  further  am«of  opinion  that,  whatever  the 
ordinary  practice  of  the  Collector's  office 
may  have  been,  this  sale  cannot  now  be  set 
aside  if  it  was  made  strictly  in  accordance 
with  law.  The  existence  of  a  loose  or  irre- 
gular practice  in  the  Collectorate  will  iK>t  en- 
title us  to  reverse  this  particular  sale  if  it 
was  in  itself  regularly  held,  and  if  there  is  no 
evidence  of  anything  fraudulently  or  wrong- 
ly done  by  the  purchaser  or  by  the  zemin- 
dar. It  is  said  that  the  position  of  the  put- 
needars  is  one  of  great  hardship.  But  I  do 
not  see  that  this  is  so.  It  is  not  now  for 
the  first  time  that  it  is  held  that  putneedars 
are  bound  to  deal  directly  with  their  ze- 
mindars, and  are  not  entitled  to  pay  the  ba^ 
lance  claimed  into  Court.    In  1859,  Clauses 
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t  aod  3  of  Section  14  of  Regalation  VIIL 
of  1 819  were  constrned  by  the  Sndder  Court 
in  the  same  sense  in  which  I  would  now 
construe  them  (S.  D.  A.,  1859,  page  521). 
Then  the  laches  of  the  putneedars  through- 
out has  been  most  remarkable. 

No  doubt,  in  the  course  of  this  suit,  the 
existence  of  a  very  loose  and  improper  prac- 
tice in  the  office  of  the  Collector  has  been 
disclosed.  In  the  first  place,  the  office  re- 
ceived a  balance  which  was  due  from  a  put- 
needar  to  a  zemindar,  and  w^ich  was  paid  in 
by  the  putneedar  to  save  his  estate  from  sale, 
when  the  Collector  was  aware  that  such  pay- 
ment by  the  putneedar  would  not  legally 
have  the  effect  which  the  putneedar  suppos- 
ed it  would  have.  And  in  the  second  place, 
the  amlah  of  the  Collectorate  having  receiv- 
ed the  putneedar's  money  never  informed 
the  Collector^  or  anybody  else,  of  the  fact; 
so  that,  in  ignorance  of  it,  the  putnee  was 
sold  some  days  subsequently.  The  Collec- 
tor's office  is  clearly  greatly  to  blame  for 
what  occurred.  But  the  putneedars  them- 
selves are  also  greatly  to  blame — so  much 
so  that  I  may  say  they  have  themselves  to 
thank  for  the  result.  They  wilfully  abstain- 
ed from  paying  their  zemindar  whom  they 
were  bound  to  pay,  and  chose  in  preference 
to  pay  the  money  into  Court ;  having  paid  it 
into  Court,  they  gave  notice  of  what  they 
had  done  neither  to  the  zemindar  nor  to  any- 
body else,  and  they  stood  by  and  allowed 
the  sale  to  proceed  without  ever  suggesting 
that  they  had  already  placed  the  money  in 
Court. 

I  do  not  see  that,  under  the  circumstances, 
there  i$  any  reason  why  the  case  should 
be  remanded ;  for,  in  my  opinion,  the  plaint- 
iffs could,  in  no  possible  event,  now  be  en- 
titled to  a  dec^e*^.  I  would  dismiss  the  ap- 
peal with  costs. 

Norman,  C.  J, — This  case  has  been 
twice  argued.  It  is  a  suit  to  recover  posses- 
sion of  13  annas  12  gundahs  of  a  putnee 
talook,  Mouzah  Uttey  Ramchunderpore, 
sold  for  arrears  of  rent  under  the  provisions 
of  Regulation  VIIL  of  181 9. 

The  facts  are  shortly  these:  An  instal- 
ment of  rent  up  to  Magh  1274  being  due 
from  the  plaintiffs  who  were  the  putneedars, 
a  proclamation  was  issued  under  the  provi- 
sions of  Regulation  VIIL  of  1819,  fixing 
the  13th  of  May  1868  as  the  day  of  sale. 

*  On  the  9th  of  May,  a  sum  of  money 
sufficient  to  cover  the  whole  amount  of  the 


arrears  was  deposited  by  Shaikh  Abir.j 
of  the  plaintiffs  in  the  Collectorate. 
payment  was   made  to  the  acc< 
the  Collector,  who  took  the  money,  audi 
a  receipt  for  it,  bat  no  intimation  ofl 
fact  that  such  payment  had  been  ma^j 
given   to    the   Collector    either  by 
Abir  or  by  the  amlah  of  the  Col}< 
The  plaiatiffs  appear  to  have  given  no 
in  support  of  an  allegation  in  their 
which  is  distinctly  denied  by  the  defi 
that  they  had  given  notice  kA  the 
to  the  agent  of  the  zemindar.    On  the 
of  May,  the  putnee  was  sold,  the 
ent  Moonshee  Aftabooddeen  Mahomc 
coming  the  purchaser. 

Th^  main  question  argued  Before  wj 
whether,  the  rent  having  been  paid  ii 
Collectorate    before    the    day  of  sale, 
plaintiffs  are  entitled  to  ask  to  have  thcj 
annulled. 

In  order  to  see  whether  the  sale 
ed  regularly  under  Regulation  VIIL  of 
it  is  convenient  that  I  should  refer  to 
several    Sections   of   the    Regukaioos 
A^s  under  which  it  took  place. 

By    Section    8   of    Regnlation  VIII 
18 1 9  as  modified  by  Ad  XXXIIL  ol  1 
zemindars,  under  direct  engagements 
Government,  are  empowered  to  nf^ 
sales  of  tenures^  upon   which  the  rigr 
selling  for  arrears  of  rent  has  been 
in  the  following  manner.    On  the 
Bysack,   that  is,  at  the  commence) 
the  year  following  that  of  which  the 
is   due,  the  zemindar  is  to  present  lo 
Collector  a  petition  for  the  sale  of  the 
which   must  contain  a  specification  « 
balance  due  to  him.     The  petition  \i  ^ 
stuck   up   in   the   cutcherr)*,  with  a  ft^, 
that,  if  the  amount  claimed  is  not  paiaj 
the  first  day  of  Jyet  following,  the 
of  the  defaulter  will,  on  that  day,  be 
by  public  sale  in  liquidation  of  the 
A  similar  notice  is  to  be  stuck  up  ^ 
cutcherry  of  the  zemindar,  and  a 
the   notice   is   to  be  sent  by  the  zcmi 
to  be  similarly  published  at  the  cnt 
or  at  the  principal  town  or  village  upon 
land  of  the  defaulter. 

By  Section  9  of  Regalation  VII 
18 19  as  modified  by  Section  16.  Rcp«J" 
VII.  of  1832,  the  sale  is  to  be  mw^ 
public  cutcherrv  by  the  Collector,  JJ^ 
Collector,  or  Head  Assistant,  to  the  i»| 
bidder. 
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\f  Section  10  of  Regulation  VIII.  of 
it  is  enacted  that,  at  the  time  of  sale, 

i))erson  shall  attend  on  the  part  of  the 
liodar  with  a  particalar  statement  of 
foments  made  up  to  the  day-  of 
together  with  the  receipt  or  certi^- 
of  the  notice  directed  to  be  published 

ilbe  mofussil ;  nor  shall  any  lot  be  put 
for  sale  until  the  statement  produced 
have  been  inspected,  and  the  exist- 
of  a  balance  ascertained  therefrom, 
until  the  receipt  for  the  notice  shall 
been  read." 

observance  of  these  forms  is  to  be 
led    in    a    roobokaree.    The    Section 
provides  that  the  zemindar  shall  be 
rivelj  wspansible  for  the  correctness 
^tathenticity  of  the  papers  exhibited. 

efiFect  of  such  a  sale  being  to  avoid 
tbrances  created  by  the  defaalttng 
sdars,  in  order  to  prevent  the  injury 
light  be  done  to  inferior  talookdars  if 
leedar  should  withhold  the  rent  from 

^temindar  and  allow  his  tenure  to  be 
Section  13  empowers  talookdars  of 
id  degree  "  to  stay  the  final  sale  by 

ring  into  Court  (a)  the  amount  of  balance 
may  be  declared  due  by  the  person 

mding  on  the  part  of  the  zemindar  on 
day  appointed  for  the  sale.  And  in 
manner  they  are  declared  entitled 
lodge  money  antecedently  for  the 
lose  of  eventually  answering  any  de- 
id  that  may  remain  due  on  the  day 
"  for  the  sale." 

Section  14,  Clause  i,  it  is  enacted  that, 
^Ibe  balance  claimed  by  the  zemindar 
account  of  the  rent  of  an  under-tenure 
remain  unpaid  upon  the  day  fixed 
the  sale  of  the  tenure,  the  sale  shall 
be  stayed  or  postponed   on  any  ac- 
mt  unless  the  amount  of  the  demand 
lodged." 

;re  is  nothing  in  Regulation  VIII.  of 

^9  which  empowers  a  putneedar  to  make 

eposit  either  in  the  Judge's  Court  or  in 

•CoUectorate  before  the  day  of  sale,  or 

^b  gives  to  such  payment,  if  made,  the 

of  a  payment  to  the  zemindar  or  his 

U. 

^The  word  "  Court"  had  reference  apparently  to 

-jvil  Court  of  the  district  in  which,  by  Section  8  of 

Ibtion  VIII.  of  1819  as  it  originally  stood,  one 

w  the  petition  was  to  be  presented,  and  by  the 

J*  or  Officer  of  Which  the  sale  was  under  that 

Wion  conducted. 


It  is  not  pretended'  that  any  tender  ef  the 
rent  had  been  made  at  the  m^l  cutcheny  of 
the  zemindar,  or  that  the  payment  into  the 
office  of  the  Collector  was  made  after  such 
tender  in  the  mode  prescribed  by  Section 
4  of  Act  VI.  of  1 86 1,  B.  C,  with  any  de- 
claration such  as  is  prescribed  by  the  5th 
Section  of  that  Act. 

The  2nd  Clause  of  Section  14,  Re* 
gulation  VIII.  of  18 19,  provides  for  cases 
where  the  putneedars  contest  the  eemindar's 
demand  of  any  arrears.  The  putneedar  ia 
such  cases  is  eofipowered  to  apply  for  a  sum- 
mary investigation  within  the  period  of 
notice;  but  even  in  such  cases,  if  the  zemiA* 
dar  insists  on  his  demand,  the  sale  Is  not  tO' 
be  stayed,  nor  will  the  summary  suit  be 
allowed  to  proceed  unless  the  amount  is 
lodged  by  the  putneedar  contesting  the  de- 
mand; and  if. such  deposit  be  not  made,  the 
alleged  defaulter  will  have  no  remedy  but 
by  a  regular  action  for  damages  and  for  a 
reversal  of  the  sale. 

My  learned  colleague,  Mr.  Justice  Dwar- 
kanath  Mitter,  is  of  opinion  that,  if  the  pay- 
ment to  the  accountant  of  the  Collector  can 
be  treated  as  payment  to  the  Collector,  it 
would  of  itself  put  a  stop  to  all  further 
proceedings.  With  the  greatest  respect  for 
his  opinion,  I  am  compelled  to  say  that  I 
cannot  agree  with  him. 

He  assumes,  in  the  first  place,  that  the 
petition  to  the  Collector  is  a  summaiy 
suit. 

But  an  application  for  the  sale  of  a  tenure, 
where  a  right  of  sale  has  been  specially  re* 
served,  in  order  that  the  applicant,  out  of  the 
proceeds  of  the  sale,  may  realize  his  rent, 
seems  to  me  to  oe  something  quite  distinct 
from  a  suit.  The  investigation  which  may 
be  demanded  by  the  putneedar  under  Clause 
I,  Section  14,  is,  no  doubt,  a  summary  suit. 
But  the  sale  is  not  to  be  stayed  till  that  suit 
is  decided.  Before  its  determination,  the 
sale  may  proceed  on  the  responsibility  of  the 
zemindar.  The  proceedings  on  petitton  of 
the  zemindar  to  bring  the  estate  to  sale  are 
more  nearly  analogous  to  the  remedy  by 
distress  than  to  a  suit. 

But  suppose  we  treat  the  petition  under 
Section  8  as  the  commencement  of  a  summary 
suit,  it  is  not  a  suit  for  money.  It  is  a  pro- 
ceeding to  enforce  a  particular  stipulated 
remedy.  I  know  of  no  reason  or  principle 
on  which  it  can  be  said  that,  in  a  suit  to  en- 
force such  remedy,  the  Court  ba<^,  indepen- 
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dently  of  any  special  authority,  conferred 
by  statute  power  to  receive  money  paid  into 
Court  80  as  to  bar  the  remedy. 

Could  it  be  contended  that,  in  a  suit  for 
injunction  or  specific  performance,  or  in  an 
action  for  damages,  the  Court  would  have 
power  to  accept  some  pecuniary  payment 
which  it  might  assume  to  be  a  satisfaction 
of  the  plaintiff's  claim  ?  No  doubt,  in  a  suit 
for  a  specific,  ascertained,  or  ascertainable 
sum  of  money,  the  defendant  has  a  right, 
through  the  intervention  of  the  Court,  to 
satisfy  the  claim.  He  may  t)btain  an  order 
for  liberty  to  pay  into  Court  the  amount  of 
the  claim. 

In  Hallett  versus  The  East  India  Com- 
pany, 2  Burrow's  Reports  1120,  which 
was  a  rule  to  show  cause  why  the  defend- 
ants should  not  have  leave  to  bring  into 
Court  the  sum  of  ^3,670  for  demurrage, 
the  principle  on  which  the  Court  proceeds 
in  such  cases  is  very  clearly  stated.  "  Where 
''  the  sum  demanded  is  a  sum  certain  or  cap- 
''able  of  being  ascertained  by  mere  com-- 
''putation  without  leaving  any  other  sort  of 
"discretion  to  be  exercised  by  a  Jury,  it  is 
«  right  and  reasonable  to  admit  the  defend- 
''ant  to  pay  the  money  into  Court,  and 
**  have  so  much  of  the  plaintiff's  demand 
''  upon  him  struck  out,  and  that,  if  the 
''plaintiff  will  not  accept  it,  he  may  pro- 
''ceed  at  his  peril."  This  is  done  upon  a 
rule  duly  served  or  on  notice  to  the  plaint- 
iff. 

There  is  no  case  that  I  am  aware  of  in 
which  it  has  ever  been  held  that  a  defendant 
can  bring  money  into  Court  privately  and 
secretly,  on  an  ex-parte  application,  and 
without  giving  notice  to  the  plaintiff  either 
of  his  intention  to  pay,  or  of  the  fact  that 
the  money  hSs^been  paid  into  Court,  and 
may  be  taken  out  by  the  plaintiff. 

The  case  I  have  mentioned  above  was  a 
rule  which  gave  notice  to  the  plaintiff. 
Act  VI.  of  1 86s,  Sections  4  and  5,  of  the 
Bengal  Council,  and  the  form  of  plea  of 
payment  into  Court  in  England  which  is 
given  by  a  rule  of  Court  having  the  force 
of  a  statute,  provide  for  notice  to  the  plaint- 
iff informing  him  that  the  money  is  in 
Court  ready  to  be  paid  out  to  him  if  he 
chooses  to  take  it. 

Payment   into   Court   does   not,    as    my 

learned  colleague  supposes,  of  itself  put  a 

.stop  to  further  proceedings  in  the  action; 

it  merely  justifies  the  Court,  after  notice  to 


the  plaintiff,  in  making  an  order  for 
stay  of  proceedings,  where  the  whok 
mand  of  the  plaintiff  is  satisfied  by 
defendant  placing  the  amount  of  dut 
mand  at  the  disposition  of  the  plaintiff, 
other  cases  the  plaintiff,  on  receiving 
of  the  payment  into, Court  towards 
tion  of  his  demand,  may  either  take 
money  and  accept  it  in  satisfaction,  or; 
ceed  in  the  suit  at  the  peril  of  a  d< 
against  him  if  he  fails  to  establish  hii 
to  an  extent  beyond  that  which  the  ptji 
into  Court  is  sufficient  to  cover. 

I  think  it  clear  that,  if  the  paj 
the  Collector's  accountant  made  befoiel 
day  of  sale  be  treated  as  equivalent  to 
ment  to  the  Collector  himself  at  the 
when  it  was  made,  it  would  not,  ip» 
amount  to  a  stay  of  the  pioceedii 
think  that  an  irregular  payment  to 
amiah  of  the  Collectorate,  not  imi 
notified  to  the  Collector,  ought  not 
treated  as  payment  to  the  Collector, 
to  affect  the  rights  of  a  zemindtrito 
had  no  notice  of  such  payment  If  sock  j 
sumption  could  be  made,  it  woald 
door  to  fraud  and  litigation,  and  iojore 
zemindars  and  putneedars  by  imperiliiv 
security  of  titles  acquired  at  sales  on 
count  of  arrears  of  rent. 

Can  the  payment  to  the  amIah  of 
Collectorate  be  treated  as  payment  to 
zemindar  ?  Clearly  not.  "To  paj"  i" 
"discharge  a  debt."  To  make  a  good] 
of,  or  in  other  words,  to  establish,  the 
fence  of  payment,  the  payment  miiil| 
made  to  the  creditor  or  to  some  agent 
having  authority  to  receive  the  dm 
satisfaction  of  the  debt. 


be 


Now,  the  Collector's  accountant 
no  sense    the    agent  of   the  aemindif 
receive  this  rent.    It  cannot  then  be' 
that  the  balance  claimed  by  ^    . 
did  not  remain  due  on  the  day  ^^  "■ 
sale. 

The  sale  having  been  for  an  anear  «* 
due  at  the  time  of  the  sale,  I  think 
final  and  binding,  and  cannot  no« 
aside. 

It  seems  to  me  that  the  plaintife  \^ 
ground  to  ask  for  relief  on  any  pnocf^ 
equity.    The  zemindar,  in  patting  « 
the  remedy  which  the  law  gives  l»« 
the  security  of  his  rent,  has  done  no 
He  has  simply  exercised  his  legal  ngnu 
has  been  guilty  of  no  default. 
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If  a  decree  were  lo  be  made  under  Section 
^reversing  ihe  sale,  it  would  be  manifest- 
EODirary  to  justice  to  indemnify  the  pur- 
ser against  the  loss  he  would  sustain  at 
charge  of  the  zemindar. 

fce  purchaser  has  done  no  wrong  to  any 
^  He  has  acquired  a  legal  title  at  a  sale 
|r  held  in  pursuance  of  the  powers  given 
&e  Regulation.  It  would  be  most  un- 
to deprive  him  without  cause  of  the 
rly  which  is  ru)w  vested  by  the  sale  in 
\i  the  plaintiffs  have  suffered  a  loss, 
ms  to  me  that  the  loss  has  been  caused 
eir  own*default.  Had  they  chosen  to 
at  the  CoUectorate  at  the  lime  of 
with  their  receipt:  had  they  contended 
and  there  that  the  arrears  were  not 
that  what  had  taken  place  amounted 
payment  of  the  rent:  had  they  pro- 
the  receipt  of  the  Collector's  ac- 
ant,  showing  that  the  full  amount  of 
bad  been  deposited  in  the  CoUectorate, 
.can  be  no  doubt  but  that  the  Collector 
d  have  stayed  the  sale.  They  did  no- 
of  the  sort.  The  defendants  then 
only  themselves  to  blame  for  the  loss 
they  have  doubtless  sustained.  The 
ion  of  the  Deputy  Collector  appears  to 
be  pierfectly  correct. 

re  is  one  point  which  was  adverted  to 

feg  the  argument.     The  plaintiff  alleged 

Ihey  had  tendered  the  amount  of  the 

to  the  mofussil  agent  of  the  zemindar, 

Sutlya  Surun  Ghossal.    The   Rajah 

s  answer  denied  this.     It  appears  that 

plaintiffs,   though    they   gave   a   list   of 

es  to  prove  this  point,  did  not  deposit 

necessary  expenses  and  diet-money  for 

witnesses. 

ter  we  had  gone  into  the  fads,  the  ob- 
Uon  that  aa  issue  on  this  subject  had  not 
tried  was  abandoned  by  the  appellant's 
rl. 

appeal  must  be  dismissed  with  costs. 
Vol.  XV. 


The  26th  May  1871. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges, 

* 

Insolvency— Small  Cause    Courts— Civil    Pro- 
cedure Code — Security. 

In  the  Matter  of 
Bhoobun  iftohun  Bose,  Petitioner, 
Mr,  y,  S.  Rochfort  for  Petitioner. 

The  provisions  of  the  Code  of  Civil  Procedure  in 
respect  of  insolvency,  r/r?., Section  273,  Act  VIII.  of  1859, 
and  Section  S,  Act  XXIII.  of  1S61,  arc  applicable  to 
decrees  of  Courts  of  Smill  Causes  in  the  mofussil. 

The  question  of  the  sufficiency  of  the  security 
tendered  by  an  insolvent  is  one  entirely  for  the  I^wer 
Court  to  determine. 

Lock^  y.— \Vk  think  that  we  cannot  inter- 
fere  with   the    proceedings    taken    by    the 
Small  Cause  Court  in  this  case.  It  appears 
that    the    judgment-debtor,    Burroda    Kant 
Bose,   was   brought    up    before    the    Small 
\  Cause   Court  on   the   9th    May    1871.     He 
then    pleaded    insolvency,    and    the    Judge 
fi.\ed   the  29th  May^for  the  hearing  of  the 
insolvent's    petition,  *  gave     notice     to    the 
I  plaintiff,    directing   him    to   appear   on  that 
I  date,  and  to  make  any  objection  he  might 
'  think  fit  to  that  petition,  and  released  the 
judgment-debtor  on  security. 

The  plaintiff  now  comes  up  to  this  Court, 
and  objects  to  this  order^ci  the  Small 
Cause  Court,  on  the  grounds  that  the  Small 
Cause  Court  has  no  authority  to  inquire  into 
the  question  of  insolvency;  and  even  if  it 
has,  the  procedure  adopted  in  the  present 
case  was  wrong ;  that  the  security  taken  is 
altogether  insufficient,  and  that  no  proper 
inquiry  has  been  made  regarding  it.  We 
do  not  see  why  Small  Cause  Courts  in  the 
mofussil  should  not  inquire  into  the  allega- 
tion of  insolvency  when  made  before  them, 
under  the  provisions  of  Section  273,  Act 
VIII.  of  1859,  and  Section  8,  Act  XXIII. 
of  1861.  We  find  that,  by  Section  47  of 
the  Mofussil  Small  Causi  Courts  Act,  XI.  of 
1865,  the  provisions  of  the  Code  of  Civil 
Procedure  are,  so  far  as  the  same  are  or 
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may  be  applicable,  extended  to  all  suits  and 
proceedings  under  this  Act. 

It  also  appears  to  us  that  the  rules  which 
are  laid  down  by  the  provisions  of  Act  VI II.  ' 
of  1859  for  execution  of  decrees  in  places 
out  of  the  jurisdiction  of  the  Court  have  been 
held,  and  are  applicable  to  decrees  of  the 
Small  Cause  Courts^  and  therefore  we  see 
no  reason  why  other  Sections  of  Act  VIII.  of 
1859,  such  as  those  which  relate  to  inquiries 
into  the  solvency  of  the  debtor,  should  not 
be  equally  applicable  to  decrees  of  those 
Courts.  • 

As  to  the  procedure  adopted  by  the  Small 
Cause  Court  in  this  case,  it  is  said  that  the 
pleader  for  the  plaintiff  was  present  at  the 
time  the  debtor  was  brought  before  the 
Court,  and  therefore  he,  the  debtor,  should 
then  and  there  have  been  examined.  There 
is  no  doubt  that,  if  the  pleader  for  the  plaint-  | 
iff  was  present  and  ready  to  act,  the  pro- 
per course  for  the  Small  Cause  Court  was 
then  to  examine  the  judgment-debtor.  But 
we  do  not  see  that  any  material  damage  has 
occurred  or  is  likely  to  occur  to  the  plaintiff 
in  consequence  of  the  Judge's  having  fixed 
another  date  on  which  he  may  lake  up  the 
petition  of  the  insolvent,  when  the  plaintiff 
will  be  able  to  meet  any  allegation  that  may 
be  made  by  the  judgment-debtor,  and,  if 
necessary,  the  Judge  will  grant  time  to  the 
plaintiff  to  disprove  the  debtor's  statement. 

With  regard  to  the  ihird  objection  to  the 
security,  we  think  the  question  of  its 
sufficiency  is  one  entirely  for  the  Small 
Cause  Court  Judge  to  determine.  The  ap- 
plication is  rejected. 


Tlie  30th  .May  1871. 

Present : 

The  ilon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Intervention— Section  73,  Act  VIII.,  1859— Ap- 
peal by  Interrenor— Remand— Right  of 
appeal. 

Case  No.  2575  of  1870. 

Special  Appeal  from    a   decision   passed  by 

the  Additional  Judge   of   Tirhoot,   dated 

.    the  6th  August  i8yo,  reversing  a  decision 


of  the  Moonsiff  of  Seetamondee,  datt 
2gih  April  i8yo. 

Bucha  Singh  (Plaintiff),  Appellam\ 

versus 

Mirza  Mashook  Aii  Beg  and  anoti 
(Defendants),  Respondents. 

Baboo  Bama  Churn  Banerjeeiox 
Appellant. 

Baboo  Grish  Ch  under  Ghoie  for 
Respondents. 

A  suit  having  been  decided  by  the  first  Cc«i 
an  intervenor  had  bc^n  mide  a  party  under 
73,  Code  of  Civil  Procedure,  it  was  remanded  on 
peal  of  the  intervenor  whose  name  was  orderrd 
expunged  from  the  record.     The  suit  wa5>  decKkdj 
in  favor  of  the  plaintiff,  but  the  decision  was 
in  appeal. 

Held  that  the  fact  of  the  defendant  havin^t 
first  instance,  allowed  the  intervenor  akwic  to 
did  not  debar  him,   after  the  case  was  re«of 
remand,  from  appealing  in  his  own  person. 

Held  that  directly  .the  inter\-enor's  naiiiehai| 
struck  off  on  the  ground  that  he  had  no 
the  case,  all  the  evidence  he  had  put  in  oogbt  t«l 
been  removed  from  the  record. 

Glover,  J. — The  plaintiff  in  ihis 
sued  to  recover  possession  of  certain 
which  had  been  leased  to  him  by  thed< 
ant  on  ihe  26ih  of  December  1860.  T 
fendant  admitted  the  lease,  but  denied  ll 
had  in  any  way  interfered  wiih  ibc 
tion  of  rents  on  the  part  of  ihc  pfa 
or  dispossessed  him.     He  alleged  on  ibei 

,  irary  that  ihe  plaintiff  was  in  posscssioii, 
had  been  so  from  the  date  of  his  Icasfc] 
third    parly,   one   Sheikh    Noor  All, 

,  vcned,  claiming  10  hold  these  lands  m 
lease  previously  given  to  him  by  ihc  d< 
ant,  and  he  was  made  a  party  to  ibe^ 
under  Section  73  of  the  Code  of  Os^ 
cedure.     The  case  was  decided  in  *^" 
instance  by  the  Moonsiff,  but  the  Addit 
Judge  on  appeal  remanded  It  with  dir ' 
to  expunge  Noor  Ali's  name  from  the 
he  not  being  a  party  interested  in  the 
On    remand,    the    Moonsiff   again  pi 
decree  in  favour  of  the  plaintiff,    ^^l] 
on  appeal  has  reversed  this  decision,  hr 
that  the  plaintiff  had  never  been  disf" 
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that  hs  had  brought  this  suit  unnecessa- 
Into  Court. 

special  appeal  it  is  contended  that 
present  defendant  had  no  right  to  appeal 
ist  ihe  judgment  of  the  Moonsiif,  inas- 

as.  on  ihe  first  occasion,  it  was  not  he 
[appealed  to  the  Judge,  but  the  inter- 
Xow,  in  the  first  place,  we  may 
[rk  that  this  objection  was  never  made 
ic  plaintiff  in  the  Court  below.  He 
red  the  defendant  to  prefer  his  appeal 
mt  objection,  and  was  content  to  abide 
le  result  of  the  Judge's  investigation. 

order  of   remand    by    the    Additional  , 
le,  moreover,  re-opened  the  whole  case ; 
|if  the  defendant    was   satisfied    to   lei  i 
ilervenor  only  appeal  against  the  origi- 
idgraentf  it  would  by  no  means  follow 
Ihe  is  to   be    debarred,   now   that   the 
|has  been  re-heard  and  re-decided,  from 
iling  in  his  own  proper  person.     This 
[lion  is,  therefore,  overruled. 

^e  2nd  ground  is  that  the  first  Court,  in 

ig  to  the  decision  that  the  plaintiff 
Ibeen  dispossessed,  relied  upon  certain 
|nce,  oral  and  documentary,  which  had 

fileJ  originally  by  the  intervenor;  that 
judge  was  wrong  in  refusing  to  look  at 

evidence;  and  that,  if  he  had  done  so, 
rould   undoubtedly    have    agreed    with 
Uoonsif!  in    holding  that  the   plaintiff 
[proved  his  case.     Now,  it  is  clear  to  ' 
lat  in  ihis  matter  the  Judge  was  right.  \ 

this  evidence  was  allowed  to  remain  i 
|e  record  after  the  person  who  produced  I 
been  removed  from  his   position   as  ' 
tdam,  it  is  not  easy  to  see.     Directly  the 
tenors  name  had  been  struck   off   on 
[round  that  he  had  no  interest  in  the 

all  the  evidence  which  he  had  put  in 
|t  to  have  been  removed  with  him. 

>ther  and  last  objection  is  that  the  first 

came  to  its  decision  upon  a  considerable 
jtity  of  evidence,  and  that  the  Judge 
[OnjT  in  saying  that  there  is  no  evidence 
fove  the  plaintiff's  dispossession.     This 

trs  to  be  a  mistake.  The  Judge  no- 
|e  says  that  there  is  no  evidence.  On 
contrary,  he  alludes  to  evidence  which 
[onsiders  sufficient  to  prove  that  the 
Itiff  was  never  out  of  possession,  but 
|all  along  and  is  now  in  possession  of 

inds  leased  out  to  him.  This  is  a  find- 
fact  on  the  evidence,  and  raises  no 
Indof  special  appeal. 

e  dismiss  this  appeal  with  costs. 


The  30th  May  187 1. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Res  adjudicata. 

Case  No.  2586  of  1870. 

Special  Appeal  •from  a  decision  passed  by 
ihe  Subordinate  Judge  of  Gya,  dated 
ihe  30th  August  tSyo,  reversing  a  de- 
cision of  the  Moonsiff  of  thai  District^ 
dated  the  8th  January  iSjo. 

Sahadeo  Pandey  (Defendant),  Appellant, 


versus 

Nokhid  Pandey  and  another  (Plaintiffs). 

Respondents. 

Baboo  Bhowanee  Churn  Dutt  for 
Appellant. 

No  one  for  Respondents. 

In  a  suit  for  removal  of  an  alleg^ed  nuisance  which 
was  dismissed,  because  plaintiff  did  not  produce  his 
witnesses,  and  failed  to  prove  his  case,  it  was  held  that 
there  had  been  an  adjudication,  and  that  another  suit 
would  not  lie  on  the  same  cause  of  action. 

Kemp,  7".— TAe  plaintiffs  brought  this 
suit  to  remove  a  privy  01^  the  allegation 
that  the  said  privy  had  been  recently  erect- 
ed by  the  defendant,  and  was  a  nuisance 
to  the  plaintiffs.  The  defendant  pleaded  in 
the  first  instance  that  the  present  claim  had 
already  been  adjudicated  upon  in  a  suit 
brought  by  the  plaintiffs*  father  against  the 
defendant  in  1869,  and  on  the  merits  he 
said  that  the  privy  was  erected  on  his  own 
land,  and  was  not  a  nuisance  to  the 
plaintiffs. 

The  Moonsiff  found  on  the  issue  in  bar, 
namely,  the  issue  of  res  adjudicata,  that 
ihe  claim  now  instituted  was  substantially 
the  same  as  the  claim  instituted  by  the 
plaintiffs'    father    in    1869.     The    Moonsiff, 
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however,  appears  to  have  gone  into  ihe  merits 
of  the  case,  and  on  the  merits  he  found 
that  the  privy  was  erected  on  the  defend- 
ant's own  land,  and  was  not  a  nuisance  to  the 

plaintiffs. 

I 
<)n  appeal,  the  Subordinate  Judge,  without 

deciding     the     cjuestion    of  res   adjudicata, 
finds  with  the  first  Court  that  every  bodv  is  . 
at  liberty  to   exercise    his   rights  of  owner- 
ship in  respect  of  his  own  land,  but  that  he 
must  do  so  in  such  a  way  as  not  to  injure 
his    neighbour.     In    this    case,    the    Subor-  ' 
dinate   Judge    found   that,    as   the   privy    is  , 
within  a  few  cubits  of  the  plaintiffs'  house, 
it   must    be    a   nuisance    to    the    plaintiffs,  j 
and  not   only   to   the   plaintiffs,  but  to   the 
persons  passing  along  the  road.     He,  there-  , 
fore,  held  that  the  defendant  had  no  right 
to  erect  the  privy,  and  that  it  was  consistent 
with  justice  to  remove  it.     The  appeal  was,  ' 
therefore,  decreed. 

In  special  appeal,  the  ground  taken  is  • 
that  the  claim  is  res  adjudicata.  The  pleader 
for  the  special  appellant  has  read  to  us  the 
decision  passed  on  the  14th  of  June  1869.  . 
It  is  very  clear  that  in^  that  case  the  plaint- 
iffs' father  sued  the  defendant,  and  the  issue 
raised  was  whether  the  privy  was  built  by 
the  defend'ant  on  his  own  land,  and,  if  so, 
whether  it  was  a  nuisance  to  the  plaintiff, 
and,  as  such,  could  be  reonoved.  The  suit 
»  was  not,  as  allied  below,  nonsuited.  That 
suit  was  disposed  of  in  this  way;  it  was  dis- 
missed because  the  plaintiff  did  not  produce 
his  witnesses,  and  failed  to  prove  his  case. 
There  has,  therefore,  been  clearlv  "an  ad- 

m 

judication  on  the  same  cause  of  action  be- 
tween the  same  parties,  or  between  a  party 
to  whom  the  plaimiff  is  privy  and  the 
defendant. 


The  31st  May  1871. 

Present: 

The  Ilon'ble  0.  Loch  and  Dwarkan^ 
Mitter,  Judges, 

Appeal— Transfer— Execution-cases — Jf 
tion— Section  19,  Act  XVI.  of  1868— 2 
26  and  27,  Act  VI.  of  1871 — Remands. 

Case  Xo.  469  of  187c. 

Miscellaneous  Appeal  from  am  order 
by  Ihe  Subordinate  Judge  of  Bmrhi^ 
dated  the  igth  September  rSjo, 

Chowdhry  Hamedoollah  and  others  {] 
holders),  Appellants, 

versus 

Muteeoonissa  Bibee  and  others  (Juiigi 
debtors),  Respondents. 

Baboo  Sreenath  Dass  for  Appeliants.| 

Baboos  Mohinee  Mohun  Roy  ami  DtU^ 
Naram  Bose  for  Respondent.^. 

A  District  Judjfc  is  not  competent  to  trtnsfer: 
of  execution  of  a  decree  which  has  been  passed  I 
own  Court,  to  the  file  of  the  Sabordinatc  jt 
disposal.     Such  a  case  is  not  one  of  the  *'cnr3| 
ceedings"  referred  to  in  Section  19,  Act  XVI.  rf 
read  with  Section  362,  Civil  Procedure  Code.  Jwdi 
preted  by  Sections  26  and  27,  Act  VI.  of  iS;». 

A  case  remanded  to  a  District  Judge  for  the  p«» 

of  a  local  inquiry  cannot  be  transferred  to  a  SBborJ 

I  .      ' 

Judge  for  disposal. 


We,  therefore,  decree  this  appeal,  reverse  ,      Loch,  J.— This  case  was  remanded  10 
the  decision  of  the  Subordinate  Judge,  and  j  Judge  of  Beerbhoom  by  an  order  of 
dismiss  the  plaintiff's  suit  with  costs.  I  Court,   dated    the   2oih   Marcb    1S6S. 
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fas  re(Jtiired  in  that  order  to  make  certain 
iqairies  as  to  the  amount  of  the  mesne- 
ffofits  which  were  due  to  the  decree- holder, 
liter  the  case  had  been  some  time  before 
he  Judge  under  the  order  of  remand,  he, 
(Cling  under  the  provisions  of  Act  XVI.  of 
l86S,  applied  to  this  Court  to  be  allowed 
p  transfer  ihe  case  to  the  file  of  the  Court 
If  the  Subordinate  Judge.  In  that  appli- 
tion,  the  Judge  made  no  reference  \Vhat- 
\i  to  the  remand-order  of  this  Court,  and, 
fact,  he  set  before  the  Court  none  of  the 
Srcumstances  sufficient  to  guide  the  Court 
M  to  the  order  that  should  have  been  made 
lipon  his  application ;  but  he  obtained,  how- 
ever, the  sanction  of  this  Court  to  the 
transfer  of  the  case  from  his  own  file  to  that 
|tf  the  Subordinate  Judge.  The  Subordi- 
%7Xt  Judge  nas  now  made  the  investigation 
M»ich  was  required  by  this  Court,  and  has 
|iassed  a  judgment  in  the  case,  and  an 
appeal  has  been  preferred  from  that  judg- 
ment to  this  Court. 
I 

'  A  preliminary  objection  to  the  hearing 
«( this  appeal  is  taken  to  the  effect  that,  as 
|lhe  case  had  been  transferred  to  the  Sub- 
jordinate  Judge  for  disposal,  a  regular  appeal 
jwoukl,  under  the  provisions  of  Section  19, 
lActXVl.  of  1868,  lie  to  the  Judge,  and  only 
[t  special  appeal  would  lie  to  this  Court. 
|0n  the  other  hand,  it  is  contended  on  the 
part  of  the  appellant  that  the  Subordinate 
Judge  had  no  jurisdiction  to  try  the  case; 
fliai  this  is  nit  one  of  those  civil  proceed- 
ings referred  to  in  Section  19  of  Act  XVI. 
of  1 863  which  may  be  transferred  by  the 
District  Judge  from  his  own  file  to  that 
of  the  Subordinate  Judge;  and  that,  even 
though  the  sanction  of  this  Court  was  ob- 
tained, that  sanction  could  not  give  juris- 
diction in  such  a  case  to  the  Subordinate 
Jadge. 

We  think  that  this  contention  of  the 
[ippellant  is  right.  Looking  at  the  terms 
of  Section  19,  Act  XVI.  of  1868,  and  read- 
ing them  with  the  provisions  of  Section 
362.  Act  VIII.  of  1859,  it  appears  to  us 
j  that  it  was  not  the  intention  of  the  Legisla- 
1  |are  to  enable  the  Judge  to  transfer  from 
fnis  own  file  cases  of  execution  of  decrees 
|»*hich  had  been  passed  by  his  Court,  to 
\  ^He  file  of  the  Subordinate  Judge  for 
.  "isposal.  If  Uiis  had  been  the  purpose  of 
the  Act,  it  would  have  led  to  this  very 
S^^at  inconvenience,  namely,  that  cases 
anight  be  transferred  to.  the  file  of  the  Sub- 
o-^linaie  Judge  of  the  value  of  above  5,000 


rupees,  and  the  appeal,  instead  of  lying 
directly  to  this  Court,  would  lie  to  the 
Judge,  and  only  a  special  appeal  would  lie 
to  this  Court,  and  this  Court  would  be  ousted 
of  its  jurisdiction  in  such  cases  to  hear  them 
as  regular  appeals.  A  further  argument 
may,  I  think,  be  drawn  from  the  provisions 
of  the  new  law.  Act  VI.  of  1S71,  Sections 
26  and  27.  These  Sections  provide  that  the 
District  Judge  may,  from  time  to  time  under 
the  orders  of  the  High  Court,  refer  certain 
classes  of  cases  to  the  Subordinate  Judge - 
for  disposal ;  but  among  these  cases  we  do 
not  find  that  tire  Judge  can  transfer  cases  of 
execution  of  decrees  passed  by  him  or  by  his 
Court,  to  the  Subordinate  Judge  for  disposal ; 
and  we  have  from  these  Sections,  I  think, 
an  interpretation  of  what  the  Legislature 
meant  by  the  words  "  civil  proceedings" 
used  in  Section  19  of  the  former  Act. 

There  is  a  further  reason  why  we  think 
the  Judge  should  not  have  applied  for  the 
transfer  of  this  case  to  another  Court:  be- 
cause the  case  had  been  previously  heard  by 
this  Court  in  appeal  from  an  order  passed  by 
him,  and  that  order  having  been  found  to  be 
erroneous,  this  Court  directed  him  to  make  a 
local  inquiry  for  the  purpose  of  ascertaining 
the  amount  of  the  mesne-profiis  due  to  the 
decree-holder.  Therefore,  it  was  the  duty 
of  the  Judge  to  take  up  the  case  and  dispose 
of  it  himself  in  accordance  with  the  instruc- 
tions contained  in  the  order  of  this  Court, 
and  not  to  transfer  it  to  a  subordinate 
tribunal. 

For  all  these  reasons,  we  think  that  the 
order  of  the  Judge  transferring  the  case,  and 
the  proceedings  held  by  the  Subordinate 
Judge,  must  be  set  aside,  and  that  the  case 
must  be  reman(Jed  to  the  Judge  for  disposal 
according  to  the  terms  oLthe  remand-order 
of  this  Court,  dated  20th  MarJh  1868.  Each 
party  will  pay  his  own  costs. 

Milter,  J. — I  am  of  the  same  opinion. 
Act  VIII.  of  1859  says  distinctly  that  the 
Court  which  passed  the  decree  is  bound  to 
execute  it;  and  I  do  not  think  that  the 
provisions  of  Sections  26  and  27,  Act  \T.  of 
1 87 1,  were  intended  to  apply  to  execution- 
cases.  But  be  that  as  it  may,  the  judge  had 
no  power  to  transfer  the  case  to  the  Subor- 
dinate Judge  in.  the  face  of  our  order  of 
remand.  The  permission  given  to  him  bv 
the  Judge  in  the  English  Department  was 
given  in  ignorance  of  that  order,  nor  can  that 
permission  be  binding  upon  this  Court. 
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The  i3ih  December  1870. 
Present : 


These  cases  were  referred  io  ihe  Full  Bench 
by  Loch  and  Hobhouse,  JJ.,  under  the  fol- 


Bk  Hon'ble  J.  P.  Norman,  Officiating  Chief 
\Justiie,  and  the  Hon'ble  G.  Loch,  F.  B. 
Nkemp,  L.  S.  Jackson,  and  G.  C.    Paul, 

I  Reyiewj. 

i 

tpplications  for  reviav  of  judgment  passed  by 
!  Iht  Honble  justices  Or.  Loch  and  Sir 
Charles  ifobhouse,  Bart.,  on  the  2§th  and 
j6ih  May  rSjo,  in  Special  Appeals  Nos. 
22b*]  of  i86g  and  14  of  i8yb. 

Case  No.  107  of  1870. 

9iinta  Monee  Paul  and  another  (Appellants), 

Petitioners^ 

versus 

Pcaree  Mohun  Mookerjee  (Respondent), 
Opposite  Party. 

ur.M. ;]/.  Datta  and  Baboo  Debendro  Chun* 
der  Ghose  for  Petitioners. 

Bairn  Mohendro  Lall  Shome  for  ( )pposiie 

Parly. 

Case  No.  no  of  1870. 

fcah  Soobeeooddeen  Aboo  Saleh  (Appellant), 

Petitioner, 

versus 

-Assadoonissa  Bibee  (Respondent),  Opposite 

Party, 

^fisrs.  J,  \\\  B.  Money  and  R.  E.  Twidale 

for  Petitioner. 

6ohm  Sreenath  Doss  and  Romesh  Chunder 
Milter  for  Opposite  Party. 

^  "Cannot  be  treated  as  a  universal  rule  that  no  point 
2**  raised  on  an  application  for  a  review  which  has 
^7^  already  discussed  and  decided  in  the  original  hear- 
'JjToi  the  appeal ;  or  that  no  new  point  which  has  not 
*wraised at  the  hearing  of  the  appeal  can  be  argued 
**  the  application  for  review.  In  each  case  the  Court 
JJ*bich  application  is  made  must  consider  and  decide 
fjfther  a  review  is  necessary  to  correct  any  evident 
r^  or  omission,  or  is  otherwise  requisite  for  ends  of 


lowing  orders — 

Loch,  J. — We  are  asked  by  Mr.  Datta, 
Counsel  tor  the  petitioners  in  this  case  No. 
107,  to  review  our  judgment  of  25th  May 
1870;  and  in  showing  cause  for  the  admis- 
sion of  his  application  for  review,  lie  proposes 
to  re-argue  the  case  making  use  of  the  argu- 
ments that  were  used  at  the  original  hearing 
of  the  case,  and  to  cite  certain  authorities  that 
might  have  been,  but  which  were  not,  cited  at 
the  previous  hearing,  and  to  show  us  by  a  re- 
statement  of  the  facts  of  the  case,  that  the 
precedent  which  we  supposed  to  govern  that 
case  did  not,  in  truth,  govern  it ;  and  he  urged 
that,  unless  he  be  allowed  to  do  so,  it  is  im- 
possible for  him  to  be  able  to  show  cause  for 
the  admission  of  this  application. 

In  the  second  case.  No.  1 10,  Mr.  Money 
for  the  petitioner,  asks  to  be  allowed  to  show 
cause  for  the  application  of  a  review  of  our 
judgment  of  26ih  May  1870;  and  in  doing 
so  he  proposes  to  enter  upon  points  either 
not  dwelt  upon  or  not  laken  at  the  former 
hearing,  these  being  points  of  law  which, 
though  not  prominently  or  not  at  all  brought 
to  the  notice  of  the  Court  when  the  case  was 
before  it  on  the  fofmer  occasion,  the  Court 
is  yet  supposed  to  be  familiar  with  and  should 
have  borne  in  mind  when  deciding  the  case  in 
question. 

This  raises  the  whole  question,  and  a  very 
important  question  it  is,  as  to  the  mode  in 
which  cause  maf  be  shown  in  applications  for 
review.  There  have  been%a. ^course  of  deci- 
sions of  this  Court>  which  I  will  proceed  to 
notice,  and  which  may  be  said  to  have  laid 
down  the  following  rule :  ihat  in  showing 
cause  no  point  can  be  raised  which  has  been 
already  discussed  and  decided  on  the  original 
hearing  of  the  appeal;  and  no  new  point 
which  has  not  been  raised  at  the  hearing  of 
the  appeal  can  be  argued  innhe  application 
for  review.  This  is  the  ruling  in  the  case  of 
Bhowabul  Singh  versus  Maharajah  Rajendro 
Perlab  Sahoy,*  and  it  has  been  followed  by 
most  of  the  Divison  Benches  of  this  Court. 

Looking  to  the  provisions  of  the  Code  of 
Civil  Procedure  regarding  the  admission  of 
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reviews,  we  find  in  Section  376  the  grounds 
on  which  a  review  may  besoiigln,  in  Seciion 
3-3  ihe  object  whicli  is  to  be  attained  by  the 
review,  and  in  Section  380  the  course  to  be 
followed  when  an  application  for  a  review  of 
judgment  has  been  granted. 

I!y  Section  376  any  personconsiderinshim- 
seif  aggrieved  by  a  decree  of  a  Cotitl,  and  who 
(1)  from  a  discovery  of  new  matter  of  evi- 
dence whicti  ivas  nol  wiihin  liis  knowledge, 
or  could  noi  be  adduced  by  him  at  the  time 
when  such  decree  was  passed,  or  {2)  from  any 
othergood  and  suilicieni  reasog,  may  be  desir- 
ous of  obtaining  a  review  of  the  jutigmeiit 
passed  against  him,  may  apply  for  a  review  of 
judgment  by  the  Court  which  passed  the  de- 

The  object  to  be  attained  is  either  the  cor- 
rection of  an  evident  error  or  omission,  or  to 
satisfy  the  ends  of  juslice.  Section  378  pre- 
scribes as  follow  :  ■'  If  the  Court  shall  be  of 
opinion  that  the  review  desired  is  necessary  to 
correctan  evident  error  or  omission,  or  is  other- 
wise requisite  for  the  ends  of  justice,  itie  Court 
shall  grantihe  review."  Thewords  "evident 
error  or  omission  "  do  not.  we  think,  mean 
merely  the  correction  of  a  clericai  error  or  sup- 
plying the  omission  of  a  necessary  word,  but 
comprife  any  evident  error  or  omission  ;  nor 
do  the  words  "  requisiie  for  the  ends  of  jus- 
tice" signify,  in  our  opinion,  as  has  been  ar- 
gued before  us,  something  of  the  nature  of  an 

The  first  case  quoted  lo  us,  i-iz.,  Bhowabul 
Singh,  decided  on  io;h  February  1870 
(Bayley  and  Markby,  1J.).=  laid  down,  as 
stated  above,  that  in  applications  for  review  of 
judgment  the  party  applung  for  review  must 
show  that  there  is  good  and  sufficient  cause 
for  granting  the  review  before  he  can  be  heard 
to  argue  that  lh*-decision  is  erroneous.  In 
so  showing,  no  point  can  be  raised  which  h»s 
been  already  discussed  and  decided  m  the  ori- 
ginal hearing  of  the  appeal;  and  no  riew 
point  which  has  not  been  raised  at  the  hearing 
of  the  appeal  can  be  argued  on  the  application 
for  review.  In  the  case  of  the  Collector  of 
Tipperaht  (aylh  June  1 870,  Phear  and  Miller, 
JJ.)  Mr.  Justice  Phear  staled  that  the  ap- 
plication for  review  should  "be  rejected,  be- 
cause no  mailer  is  now  brought  to  our  notice 
for  the  purpose  of  inducing  us  lo  alter  our 
view  which  might  not  have  been  brou^ 
before  us  and  fully  argued  and  discussed  when 
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Kulirtfjs, 


It,  an  application  for  review  is  not  the 
II  place  where  we  can  come  to  a 
and  determination  of  a  question  which 
not  raised  in  the  appeal  provided  by 
law,  and  which  requires  as  to  go  into 
whole  evidence  once  again.  In  the 
It  of  multifarioasness,  that  is  a  question 

:h  was  fully  argued  at  the  first  hearing ; 

uost  Jokee  Qiowdry."    So  that  it  seeros^  to  me 
the  parties  elected  that  we  should  determine  the 

00  a  question  of  fact,  and  that  that  question  should 
I  altogether  independent  of  that  now  raised  before 

The  parties  were  then  at  liberty  to  raise  the  ques* 
|vfaich  the  learned  Counsel  now  contends  for ;  and  if 

did  not  do  so,  they  have  only  themselves  and  their 

ers  to  thank  for  it,  and  in  my  judgment  an  appl)< 
for  review  is  not  the  proper  place  where  we  can 

to  a  trial  and  determination  of  a  question  which 
loot  Fused  in  the  appeal  provided  for  by  the  law,  and 
ni  requires  JDS  to  go  into  the  whole  evidence  once 

I.  For  these  reasons,  I  do  not  think  that  we  oug^ht 
I  to  allow  the  parties  to  raise  the  question  which  the 
'  Counsel  would  now  raise. 

the  matter  of  multifariousness,  there  is  a  question 

was  fully  areued  at  the  first  hearing,  and  all  that 

irned  Counsel  now  asks  us  to  do  is  that  we  should 

[itooce  a^ain.     Possibly  we  should  hear  from  him 

it5»  not  those  which  were  arjf  ued  at  that  time,  but 

others  which  he  is  prepared  to  advance  on  that 

liar  Question  ;  but  here,  ag^ain,  I  a^^ree  with  a  num- 

the  judges  of  this  Court  who  have  held  that  an 

[ication  for  review  is  not  the  place  where  we  should 

a  re-argument  of  what  has  been  already  argrued. 

|at  were  so,  the  Legislature,  instead  of  providing 

new  on  the  narrow  grounds  expressed  in  the  law, 

have  provided  that  every  case  which  has  once 

heard  in  the  way  provided  by  the  law  should  be 

'  1  to  a  second  hearing. 

the  matter  of  the  decree  of  the  i;^th  January  i868. 
Ink  we  went  too  far  when  we  said  that  it  was  no 
at  all  against  the  plaintiff,  but  at  the  same 

1  do  not  think  that  it  is  conclusive  on  the  point 
was  in  issue  before  us,,  and  I  am  quite  dear, 

fore,  that  that  decree,  standing  alone,  should  not 
us  to  alter  our  judgment  on  the  facts  found. 

other  grounds  which  the  learned  Counsel  would 
are,  in  my  judgment  (although  the  learned  Coun- 
MS  not  thmk  it  to  be  so),  determined  by  the  deci- 
Iwhkh  we  have  originally  passed  in  the  case. 

lid  reject  this  application  with  costs. 

yO't  y. — I  quite  concur  with  Mr,  justice  Hob- 
i,  who  has  delivered  the  judgment  ot  the  Court  in 
lease. 

i  to  the  admission  of  new  arguments  after  a  deci- 
has  been  given  in  the  case  upon  the  very  same 
Its  as  were  previously  put  before  the  Court,  I  have 
Jy  expressed  my  opmion  in  review  No.  4?,  decided 
6th  July  last  by  Mr.  Justice  Markby  and  my- 

regard  to  the  manner  in  which  this  case  had  been 

before  us,  I  would  state  that  the  pleaders  argued 

as  on  the  merits  upon  the  one  point  only,  vis.^ 

^her  Gureeb  Hossein  Chowdhry  was  really  the  bene- 

^ owner  of  the  property  in  suit;  and  after  carefully 

iog  the  evidence  as  it  was  read  by  consent,  and 

upon  by  the  pleaders  on  both  sides,  we  came  to 

loDAclusion  of  fact  that  Gureeb  Hossein  was  such 

(fidal  owner. 

lie  point  of  multifariousness  had  been  previously 
tdand  disposed  of,  and  cannot,  I  think,  be  redargued 
new  footing  by  a  new  Counsel. 

fagree  in  rejecting  this  application  with  costs. 
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and  all  that  the  learned  Counsel  now  asks  os 
to  do  is  that  we  should  hear  it  once  again. 
Possibly  we  should  hear  from  him  arguments, 
not  those  which  were  urged  at  that  time,  bat 
certain  others  which  he  is  prepared  to  ad- 
vance on  that  particular  question ;  but,  here 
again,  I  agree  with  a  number  of  the  Judges 
of  this  Court  who  have  held  that  an  applica- 
tion for  review  is  not  the  place  where  we 
should  have  a  re-argument  of  what  has  been 
already  argued.  If  that  were  so,  the  Legis- 
lature,  instead  of  providing  for  review  on  the 
narrow  grounds  expressed  in  the  law,  would 
have  provided  (hat  every  case  which  has  once 
been  heard  in  the  way  provided  by  law  should 
be  entitled  to  a  second  hearing."  Mr.  Justice 
Bayley  said :  ''  As  to  the  admission  of  new 
arguments  after  a  decision  has  been  given  in 
the  case  upon  points  the  very  same  as  were 
previously  put  before  the  Court,  I  have  al- 
ready expressed  my  opinion  in  Review  No. 
42,  decided  on  the  6th  July  last  by  Mr. 
Justice  Markby  and  myself.  The  point  of 
multifariousness  had  been  previously  raised 
and  disposed  of,  and  cannot,  I  think,  be  re- 
argued on  a  new  footing  by  a  new  Counsel.'' 
In  the  case  of  Banee  Mad  hub  Ghose,  20th 
December  1869  (L.Jackson  and  Markby,  JJ.),* 

« 

*  The  20th  December  1869. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby,  Judges. 

Case  No.  225  of  1869. 

Application  for  review  of  judgment  passed  by  the 
kon^blejustices  L.S.  Jackson  and  W,  Markby 9  on  the 
28th  May  1869,  in  Special  Appeal  No,  2687  of  t968. 

Banee  Madhub  Ghose,  Petitioner, 

versus 

Gunga  GobiiM  Mundul,  Opposite  Party, 

Mr.  G.  C.  Paul  for  Wetitjoner. 

Mr.  R,  T,  Allan  for  Opposite  Party. 

Jackson,  J, — ^Thb  question  that  we  have  to  consider 
in  the  present  application  is  one  which  we  have  often 
considered  before,  and  upon  which  I  for  my  part  have, 
and  as  1  understand  most  of  the  other  Judges  also  have^ 
expressed  a  decided  opinion.  It  is  whether  in  a  case 
on  appeal  having  ^n  carefully  considered  by  this 
Court  on  a  point  of  law  ^sg^xtA  at  len^rth,  and  the  Court 
having  come  to  a  deliberate  conclusion  on  that  point, 
the  party  dissatisfied  with  the  judgment  of  this  Court 
has  an  absolute  right  to  be  heard  by  fresh  Counsel  in  an 
application  for  review,  merely  for  the  purpose  of  con- 
vincing the  Court  that  its  first  opinion  on  that  point  of 
law  was  erroneous. 

Mr.  Paul  contends  that  a  party  has  such  right,  and 
declares  that  such  right  is  perfe^ly  clear.  I  am  only 
say  that  it  appears  to  me  to  be  quite  clear  the  other 
way.  Rights  of  parties  and  the  duty  of  the  Court  iq 
dealing  with  petitions  of  review  must  be  gathered,  jf 
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Mr.  Justice  L.  S.  Jackson  states  the  case  to 
the  following  effect :  "  The  question  that  we 
have  to  consider  in  the  present  application, 
is  whether  in  a  case  on  appeal  having  been 
carefully  considered  by  this  Court  on  a  point 
of  law  argued  at  length,  and  the  Court  having 
come  to  a  deliberate  conclusion  on  that  point, 
the  party  dissatisfied  with  the  judgment  of 
the  Court  has  an  absolute  right  to  be  heard  by 
fresh  Counsel  in  an  application  for  review, 
merely  for  the  purpose  of  convincing  the  Court 

anywhere,  from  Sectio.is  376  and  378  of  the  Procedure 
Code.  Section  376  is  in  these  words  :  "  Any  person  con- 
''siderins^  himself  ag^grieved  by  a  decree  of  a  Court,of 
''original  jurisdiction  from  which  no  appeal  shall  have 
**been  preferred  to  a  superior  Court,  or  by  a  decree  of 
'*a  District  Court  in  appeal  from  which  no  special  appeal 
"shall  have  been  admitted  by  the  Sudder  Court,  or  bj' 
"  a  decree  of  the  Sudder  Court  from  which  either  no 
"appeal  may  have  been  preferred  to  Her  Majesty  in 
"  Coaficil,  or  an  appeal  having  been  preferred,  no  pro- 
**  ceedings^  in  the  suit  have  been  transmitted  to  Her 
"  Majesty  in  Council;  and  who,from  the  discovery  of  new 
•'matter  or  evidence  which  was  not  within  his  knowledg-e, 
"or  could  not  be  adduced  by  him  at  the  time  when 
"  such  decree  was  passed,  or  from  any  other  good  and 
"sufficient  reason,  maybe  desirous  of  obtaining  a  re- 
"vtew  of  the  judgment  passed  against  him,  may  ap- 
"ply  for  a  review  of  judgment  by  the  Court  which 
"passed  the  decree.'*  Section  3  7S  says :  "If  the  Court 
"shall  be  of  opinion  that  there  are  not  any  sufficient 
"grounds  for  a  review,  it  shall  reject  the  application  ; 
"but  if  it  shall  be  of  opinion  that  the  review  desired  is 
necessary  to  correct  an  evident  error  or  omission,  or 
is  otherwise  requisite  for  the  ends  of  justice,  the  Court 
shall  grant  the  review ;  and  its  order  in  either  case, 
"whether  for  rejecting  the  application  or  granting  the 
"review,  shall  be  final,  provided  that  no  review  of  judg- 
"  oient  shall  be  granted  without  previous  notice  to  the 
"opposite  party  to  enable  him  to  appear  and  be  heard  in 
"support  of  the  decree  of  which  a  review  is  solicited." 
It  seems  to  me  clear  that  thK  only  case  in  which  the 
Court  is  bound  to  grant  a  review  is  where  "  it  shall  be 
"of  opinion  that  the  review  desired  is  necessary  tocor- 
"rect  an  evident  error  or  omission,  or  is  otherwise  re- 
"  quisite  for  the  ends  of  justice." 

Mr.  Paul  contends  that  his  object  in  this  case  is  to 
correct  an  evident  error  in  law  in  the  judgment  of  the 
Court. 

It  is  necessary,  therefore,  to  consider  what  can  be 
called  an  evident  error.  Can  it  be  said  that  an  error 
which  is  capable  of  ISeing  established  by  a  lengthened 
argument  upon  a  point  which  admits  of  two  opinions  is 
an  evident  error?     I  think  not. 

It  appears  to  me  that  the  word  "evident"  is  used  in  the 
same  sense  as  it  is  in  a  passage  to  which  the  Chief  Jus- 
tice (whom  I  have  just  had  the  advantage  of  being  able 
to  consult)  has  referred  me  in  the  second  Volume  of 
Maddock's  Chancery  Practice,pa8e 4S4,  Title  "  Re-hear- 
ing.  I  think  the  word  evident  means  merely  that  which 
K  manifest,  patent,  or  obvious,  and  it  is  only  where  the 
Court  has  fallen  into  an  errof  of  that  description  that  it 
IS  bonnd  to  grant  a  review. 

Mr.  Paul  refers  us  to  a  ruling  of  the  Chief  Justice  and 
Justice  Mittcr,  reported  in  Volume  X.  of  the  VVeekly  Re- 
porter, page  143.  In  that  case,  the  Recorder,  after  stat- 
ing the  nature  of  the  case  in  which  the  point  arose, 
savs :      It  seems  to  me  that  the  ground  set  forth  by  Mr. 

Agabc^r  ,s  a  ground  for  an  appeal  instead  of  a  ground 
*  for  review,  and  I  find  that  the  Chief  Justice,  in  the  case 

of  Nusseerooddeen  Khan  tersus  Inder  Narain  Chow- 

\the  fact  of  the  Court  below  having  decided  against  the 


that  its  first  opinion  on  that  point  of  law 
erroneous.     Mr.  Paul  contends  that  a 
has  such  right,  and  declares  that  sncfa 
is  perfectly  clear.     I  can  only  say  that  ii 
pears  to  me  to  be  quite  clear  the  other 
It  seems  to  me  clear  that  the  ovXj  ca»i 
which  the  Court  is  bound  to  grant  a 
where  it  shall  be  of  opinion  that  the 
desired   is  necessary  to  correct  an  cfi^ 
error  or  omission,  or  is  otherwise  reqaisitel 
the  ends  of  justice.     Mr.  Paul  contendi 
his  object  in  this  case  is  to  correct  an 
error  in  law  in  the  judgment  of  this 
It  is  necessary,  therefore,  to  consider 
can  be  called  an  evident  error.    Can  ii 
said  that  an  error  which  is  capable  of 
established  by  a  lengthened  argameat 
a  point  which  admits  of  two  c^inions  is 
evident  error  1     I  think    not."  Markby, 

"  wei|rht  of  evidence  is  a  ground  for  appeal,  audi 
"  review,  and  his  Lordship  goes  on  to  say  that  tfce 
"  tempt  has  frequently  JbNeen  made  for  the  poipovi 
**  having  the  case  re-argued  by  fresh  Counsel  wh€ii| 
'*  ties  have  been  dissatisfied  with  the  first 
**•  •  •  •  I  would,  therefore,  rvqaest 
"opinion  of  the  High  Court  whether  an  emir  •< 
*'  point  of  law  is  a  ground  for  review  of  jo<^«»t." 

On  that  the  Chief  Justice  was  of  opioion  "^bAi 
'*  error  on  a  point  of  law  is  a  ground  tor  a  i 
"judgment.*' 

In  consequence  of  this  case  being  dtcd  is  arxof 
I  have  thought  it  right  to  consult  the  Chief  Justioe 
order  to  learn  whether  he  intended  to  gosofansi* 
words  might  be  held  to  imply.     The  resah  of  that  1 
munication  is  that  i  believe  myself  autboriced  to  i 
that  what  the  Chief  Justice  really  intended  to  aj 
that  occasion  was  not  that  an  applicant  for  reviev 
entitled  to  a  fresh  argument  on  a  point  of  law,  but  f 
if  the  Jud^  should  be  satisfied  that  he  had  cotni 
an  error  in  law,  so  that   his   own  conscience  si 
prompt  and,  as  it  were,  compel  him  to  rectify  $nch< 
it  would  be  quite  in  accordance  with  the  Procedure  < 
that  he  should  do  so  ;  and  in  this  I  fully  agree. 

Mr.  Paul  says,  if  this  be  the  correct  view,  SectiMSj 
to  378  may  as  well  be  struck  out  of  the  Code-  1  »> 
not,  and  1  believe  those  Sections  capable  of  <*?*■?  ^ 
useful  service.  But  I  may  observe  that,  if  parties  hadl 
right  to  re-argue  the  same  points  over  and  over 
(for  they  are  not  limited  to  a  single  application),  it« 
be  simply  impossible  to  carry  on  the  business  ufj 
Courts,  and  1  am  sure  the  Legislabire  never  oor 
plated  any  such  thing.  I  must,  therefore,  dedioelpJ 
the  right  claimed  by  Mr.  Paul  of  re-arfrvio;  tbif  < 
for  the  purpose  of  convincing  us  that  the  ooodisii't ' 
which  we  deliberately  arrived  on  a  point  of  l»»* 
not  the  conclusion  at  which  we  ought  to  haveaniiw* 

There  is,  however,  a  manifest  error  in  tlie  decnxi 
this  case,  relating  to  the  quantity  of  land,  «hic)>  nr 
very  well  have  been  set  right  in  simple  roatine, J 
which  I  think  ought  to  be  corrected,  and  that  cofr«ti8%j 
as  pointed  out,  may  accordingly  be  made,  but 
costs. 

Mariby,  J. — I  am  of  the  same  opioion.  I  ^^|*| 
quite  clear  that  no  person  has  a  right  to  callsp<w*y 
(  ourt  to  hear  a  fresh  argument  upon  a  question  •■(•j 
has  been  already  submitted  to  it,  and  which  it  has  < 
mined.  Were  it  otherwise,  litigation  would  be  *^* 
interminable;  and  though  the  language  of  this  (on  < 
the  Code  mij^ht  have  been  more  dear  and  precise,  1^ 
quite  sure  this  was  never  intended. 
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\$:  "I  think  it  quite  clear  that  no  person 
a  right  to  call  upon  the  Court  to  hear  a 

A  argument  upon  a  question  which  has 

^n  already  submitted  to  it,  and  which  it 
determined.  Were  it  otherwise,  litiga- 
would  be  absolutely  interminable  ;  and 

igh  the  language  of  this  part  of  ihe  Code 
It  have  been  more  clear  and  precise,.  1 

quite  sure  this  was  never  intended. '' 

is  only  necessary  to  quote  another  case 
trred  to  by  Mr.  Money  in  the  course  of 
|argument.  In  the  case  of  Gungapershad 
rirxThe  Agra  and  Masterman's  Bank,  Ap- 
|l  283  of  1869,  *the  present  Chief  Justice  is 

>rtedto  have  said  :  "1  have  ruled  for  years 
a  point   previously  argued   cannot   be 

led  in  review.  It  is  quite  clear  that  we 
Isidered  the  matter  of  costs  and  the  circum- 
ices  before,  and  we  cannot  allow  the  same 

It  to  be  argued  again  in  review." 

is  unnecessary  to  refer  to  other  cases,  for 
already  mentioned  show  clearly  what 
been  the  opinion  of  the  Court,  as  to  the 
Irse  which  should  be  pursued  in  regard  to 
|ies  desirous  of  showing  cause  for  the  ad- 
>ion  of  an  application  for  a  review  of 
;ment.  The  question  has  been  very  fully 
led  before  us  by  Mr.  Money.     We  feel 


•  The  25th  July  1S70. 

Present  : 

lon'bic  Sir  Richard  Couch,  Knig^ht,  Chief  Justice, 
and  the  Hon'ble  F.  B.  Kemp,  Judge, 

Case  No.  91  of  1870. 

(ication  for  review  of  judgment  passed  by  the 
9iCble  Sir  Richard  Couchy  Knight,  Chief  fusticc, 
\d  ihe  Hon' hie  Justice  F  B,  Kemp,  on  the  4th  May 
10,  in  Regular  Appeal  No,  283  of  iS6g. 

The  Agra  and  Masterman's  Bank,  Plaintiff 
(Respondent),  Petitioner, 

versus 

RabooGunga  Pershad,  Defendant  (Appellant), 
Opposite  Party, 

Mr,  G,  C.  Paul  for  Petitioner. 

foonshee  Mahomed  Yusuf  for  Opposite  Party. 

\ouch,  C.  y. — It  is  clear  from  our  judgment  that  the 

St  taken  in  this  application  for  review  has  been  fully 

udered  by  us,  and  we  cannot  allow  it  to  be  re-arguea. 

le  application  is  rejected  with  costs. 


that  while,  on  the  one  hand,  the  danger  of 
allowing  a  second  appeal  in  the  shape  of  show- 
ing cause^has  to  be  avoided,  it  is  necessary,  on 
the  other  hand,  to  take  care  that  the  restric- 
tion put  by  the  Court  upon  parties  does  not 
amount  to  a  denial  of  justice.  Under  the 
present  practice,  a  party  wishing  to  show 
cause  for  the  admission  of  an  application  is 
stopped  in  limine  by  the  Court  if  he  seek  to 
urge  points  already  discussed,  or  to  raise  points 
not  previously  taken  at  the  hearing  of  the 
appeal;  so  that  almost  the  only  ground  on 
which  a  party  can  hope  for  the  admission  of 
his  applicatiouf  is  by  "showing  that  there  has 
been  some  evident  error  or  omission  in  the 
judgment  or  decree  of  the  Court.  It  appears 
to  us,  after  much  consideration  of  the  subject, 
that  the  course  now  taken  by  the  Court 
amounts  almost  to  a  prohibition  of  any  review 
of  j  udgment.  The  effect  of  the  recent  rulings 
on  the  subject  is  to  prevent  a  person  being 
heard  at  all,  for  it  is  self-evident  that  he  cannot 
show  cause  why  his  application  for  review 
should  be  admitted  if  he  be  not  heard.  The 
grounds  urged  may  not  be  sufficient  in  the 
opinion  of  the  Court  for  admitting  the  ap- 
plication ;  but  unless  a  party  be  heard,  it  is 
impossible  to  say  that  he  has  failed  to  show 
sufficient  cause  for  the  admission  of  his  ap- 
plication. The  question  is  one  of  so  much 
importance,  that,  as  the  opinions  of  the  Judges 
are  not  unanimous  on  the  subject,  we  think 
it  right  to  submit  it  for  the  consideration  of 
a  Full  Bench  of  this  Court,  and  ask  it  to 
determine  whether  the  ruling  come  to  by  a 
Division  Bench  of 'this  Court  in  the  case  of 
Bhowabul  Sing,  as  regards  the  hearing  of 
grounds  for  the  admission  of  an  application 
for  review,  is  consistent  with  law,  and  should 
be  adopted  by  the  Court  as  the  rule  by  which 
the  admission  of  applications  for  review  is  to 
be  regulated.     • 

Ihejudgmeni  0/  ihe  Futl  Bench  zvas  deli- 
vered as/oUoivs  by — 

Norman,  C,  J, — We  think  that  it  cannot 
be  treated  as  a  universal  rule,  that  no  point 
can  be  raised  on  an  application  lor  a  review 
which  has  been  already  discussed  and  de- 
cided in  the  original  hearing  of  the  appeal ; 
or  that  no  new  point  which  has  not  been 
raised  at  the  hearing  of  the  appeal  can  be 
argued  on  the  application  for  review.  We 
think  that  in  each  case  the  Court  to  which 
application  is  made  must  consider  and  de- 
cide whether  a  review  is  necessary  to  correct 
any  evident  error  or  omission,  or  is  other- 
wise requisite  for  the  ends  of  justice. 
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The  14th  December  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
H.  V.  Bayley,  F.  B.  Kemp,  L.  S.  Jackson, 
and  Dwarkanath  Miner,  Judges, 

Mitakshara  Law^-Alienation— Joint-family 

property. 

Case  No.  261  of  1869. 

Regular  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Tirhoot,  dated  the 
agth  July  i86g, 

Honooman  Dutt  Roy  and  another  (two  of 
the  Defendants),  Appellants, 

versus 

Bhagbut  Kishen  and  Kishore  Narain  Singh 
(Plaintiff),  Respondent, 

Messrs,  G,  Gregory  and  C.  Gregory  for 

Appellants. 

Baboo  Vnnoda  Persftad  Banerjee  for 
Respondent. 

On  the  question  whether,  under  the  Mitakshara  Law, 
when  a  son  sues  to  set  aside  an  alienation  made  by  his 
father  of  joint  ancestral  property,  on  the  ground  that 
there  was  no  legal  necessity  to  justify  the  alienation, 
and  it  is  proved  that^do  legal  necessity  for  such  aliena- 
tion existed,  the  son  is  entitled  to  recover  his  own  share 
of  the  property  only,  or  the  whole,  and  on  what 
terms: 

Held  that  that  question  has  been  decided  by  two  pre- 
vious Full  Bench  judgments  cited,  in  one  of  which  it 
was  ruled  that  the  sale  or  mortgage  of  joint  undivided 
property  is  invalid  if  made  without  the  consent  of  all  the 
co-sharers,  and  not  valid  even  for  the  seller's  own  share 
when  undivided;  and  in  the  other  of  which  it  was  held 
that  the  terms  upon  which  such  decree  should  be  made  will 
depend  on  the  equity  which  the  purchaser  may  have  to  a 
refund  of  the  purchase-money,  or  to  be  placed  in  the 
position  of  an  incumbrancer  as  against  the  joint  family 
in  the  particular  ca&c. 


This   case  was   referred  to  the  full 
by  Loch    and    Hobhouse,  J  J.,  with 
following  remarks :- — 

Zoch,  J, — The  plaintiff  sues  to  set 
certain  alienations  of  ancestral  pr 
made  by  his  father,  the  defendant  Bl  ^ 
Narain  Singh,  on  1st  Magh  1266,  F.S^ 
favor  of  the  other  defendants  Hona 
Dutt  Roy  and  Hur  Dyal  Dass,  on  the 
gation  that,  under  the  Mitakshara  Law, 
which  the  family  is  governed  in  all 
of  inheritance,  his  father  had  no  aut 
in  the  absence  of  any  legal  necessity, 
without  the  consent  of  his  son,  the  pi 
to  alienate  any  portion  of  the  said  pi  . 
and  he  sues  to  recover  from  the  hands  of 
purchasers  possession  of  the  property 
to  them  under  the  deed  above  ifientiooed. 

The  Subordinate  Judge  gave  a  decree 
the  plaintiff,  holding  that  plaintiff  was 
tied  to  bring  the  possession  of  the  pi 
back  to  the  joint  family. 

An  appeal  has  been  preferred  by  the 
chaser  defendant,  and  the  points  we  arei 
quired  to  try  are — 

I  St, — Was  there  any  legal  necessity 
cient  to  justify  the  sale  ? 

jnd.—li  not,  what  is  the  plaintiff  eni 
to  recover.     Can  he  recover  the  whole 
the  property  sold,  or  should  the  decree 
limited  to  his  own  share  ?     If  he  can  rec 
the  whole,  under  what  terms  can  he  do 

The  first  point  may  be  disposed  of  i 
few  words.  The  Court  think  that  * 
to  show  the  existence  of  any  legal  n 
to  justify  the  sale  has  been  mJidc  out,  _ 
the  pleader  for  the  appellant  admits  that 
is  unable  to  sustain  this  plea. 

On  the  second  point,  it  is  contended 
the  plaintiff  is  entitled  to  recover  only 
own  share  of  the  property,  and  cannct 
prive  the  purchaser  of  the  share  to  which 
father  is  legally  entitled;  that  as  the  f" 
could  insist  upon  a  partition,  the  pmcl 
for  valuable  consideration  and  in  good 
should  be  allowed  to  stand  in  the  short 
the  father,  and  the  Court  should  direct 
partition  to  be  made  :  that  the  effect  d 
decree  declaring  plaintiff  entitled  to  br* 
the  whole  of  the  property  again  into 
possession  of  the  joint  family  would  be 
enable  the  father,  on  possession  being  so  1 
stored,  to  demand  a  partition  and  totatepfl 
session  of  his  separated  share  to  the  exclar' 
of  the  purchaser,  whose  purchase  woold, 
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decree,  have  been  declared  null  and 

the  course  of  the  argument,  we  have 
referred    to  the    following    decisions 
igst  others : — 

VIII.  Weekly  Reporter,  page   i,  Privy 
Council. 


ji 


Ditto,  page  15,  Full  Bench. 


IX.  Ditto,  page  511. 

XII.  Ditto,  pages  i  and  447- 

think  it  unnecessary  to  go  into  any  of 
earlier  decisions  quoted,  as  they  have 
referred  to  and  reviewed  in  the  more 
It  judgments  of  the  High  Court. 

the  first  of  the  cases  quoted  above,  the 
Council  describes  the  condition  of  an 
lividcd  family  under  the  Hindoo  Law, 
the  position  of  each  individual  member 
,  in  the  following  words  :  **  According 
ibc  true  notion  of  an  undivided  family 
Hindoo  Law,  no  individual  member  of 
It  family,  whilst  it  remains  undivided, 
predicate  of  the  joint  and  undivided 
)perty  that  he,  that  particular  member, 
a  certain  definite  share.  No  indivi- 
i\  of  an  undivided  family  could  go  to 
place  of  receipt  of  rent  and  claim 
take  from  the  Collector  or  Bailiff  of  the 
Its  a  certain  definite  share.  The  pro- 
Is  of  undivided  property  must  be 
)ught,  according  to  the  theory  of  an 
livided  family,  to  the  common  chest  or 
se,  and  then  dealt  with  according  to  the 
les  of  enjoyment  of  the  members  of  an 
idivided  family." 

the  case  reported  in  8  Weekly 
)rter,  page  15,  the  Full  Bench  held 
according  to  the  Mitakshara  Law,  a 
acquires  by  birth  a  right  in  ancestral 
irty,  and  has  a  right  during  his  father's 
ic  to  compel  a  partition  of  such  pro- 
A'  The  father  cannot,  without  the  con- 
of  the  son,  alienate  such  property  except 
sufficient  cause ;  and  the  son  may  not  only 
hibit  the  father  from  so  doing,  but  may 
to  set  aside  the  alienation  if  made.  The 
sepf  action  accrues  to  the  son  when  the 
uhaser  takes  possession. 

The  question  put  to  the  Full  Bench,  with 
judgment  passed  by  the  Court  thereon, 
)rted  in  9th  Weekly  Reporter,  page  511, 

fts  follows :  The  question  is  whether,  un- 


der the  Mitakshara  Law,  a  son  who  recovers 
his  ancestral  estate  from  a  purchaser  from  the 
father,    upon  proof  that  there  was  no   such 
necessity  as  would  legalize  the  sale,  and  that 
he  never  acquiesced  in  the  alienation,  is  bound 
in  equity  to  refund  the  purchase-money  be- 
fore receiving  possession  of  the  alienated  pro- 
perty.    The  answer  of  the  Full  Bench  was : 
''There  can  be  no  doubt  that,  although  the 
'*  word  *  recovers'    is  used   in  this  question, 
"  the  meaning  is  whether,  under  the  circum- 
*'  stances  stated,  a  son  is  entitled  to  recover 
**  except  upon  condition  of  refunding  the  pur- 
"  chase-money.  *  Assuming   that    to    be  the 
"question,  the  answer  should  be  that,  in  the 
''  absence  of  proof  of  circumstances  which 
"  would  give  the  purchaser  an  equitable  right 
"  to  compel  a  refund  from  ther  son,  the  latter 
"  would  be   entitled   to  recover  without  re- 
"  funding  the  purchase-money  or  any  part  of 
**it.     We  express  no  opinion  as  to  whether 
"he  would  be  entitled  to  recover  the  whole 
"  or  only  his  share  of  the  estate."     The  Full 
Bench   then   proceeded     to  say:    "Having 
"answered    the   question    propounded,    we 
"ought  to  add  that,  if  it  be  proved  to  the 
"  satisfaction  of  the  Court  that  the  purchase- 
"  money  was  carried   to  the   assets   of  the 
"joint  estate,  and  that  the  son  had  the  bene- 
"  fit  of  his  share  of  it,  he  could  not  recover 
"  his  share  of  the  estate  without  refunding 
"  his  share  of  the  purchase-money.     So,  if  it 
"  be  proved  that  the  sale  was  effected  for  the 
"  purpose  of  paying  off  a  valid  incumbrance 
"on  the  estate  which  was  binding  upon  the 
"son,  and  the  purchase-money  was  applied 
"  in  freeing  the  estate  from  the  incumbrance, 
"  the  purchaser  would  be  entitled  to  stand  in 
"  the  place  of  the  incumbrancer,  notwithstand- 
"ing  the  incumbrance  might  be  such  that 
"  the  incumbrancgr  could  not  have  compelled 
"  immediate  discharge  of  it,  and  the  decree 
"for  the  recovery  by  the  soif  of  the  ancestral 
"  property  or  of  his  share  of  it,  as  the  case 
"  might    be,  would  be  good,  but  should  be 
"subject   to  the   right  of  the   purchaser  to 
"stand    in  the  place  of  the  incumbrancer." 
The  Court  then  goes  on  to  say  that  the  onus 
lies  upon  the  purchaser  in  such  cases  to  show 
that  the  money  was  so  applied. 

In  the  case  reported  in  12th  Weekly  Re- 
porter, page  1,  Full  Bench  Rulings,  two  ques- 
tions were  put  to  the  Full  Bench.  The  first 
is  immaterial  to  the  present  suit.  The  se- 
cond question  was :  "  Bhugwan  Lall,  in  his 
"  lifetime,  executed  an  ordinary  zur-i-peshgee 
"  mortgage  in  respect  of  his  undivided  share 
"in  a  portion  of  the  joint- family  property  in 
"  order  to  raise  money  on  his  own  account/ 
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"  and  not  for  the  benefit  of  the  family.  Can 
*'the  nephew  of  Bhug^wan  Lall  recover  from 
"the  mortgagee,  without  redeeming  the 
''same,  possession  of  the  mortgaged  share 
"or  any  portion  of  it?"  The  Full  Bench 
held  that,  "  upon  the  simple  fact  stated  in  the 
*'  second  question,  Bhugwan  Lall  had  no  au- 
"thority,  without  the  consent  of  his  co- 
*•  sharers,  to  mortgage  his  undivided  share  in 
"a  portion  of  the  joint-family  property  in 
"  order  to  raise  money  on  his  own  account, 
"  and  not  for  the  benefit  of  the  family.  The 
"facts  are  not  sufficiently  stated  to  enable 
"this  Bench  to  say  whetheifthe  nephew  of 
"  Bhugwan  Lall  can  recover  from  the  mort- 
"  gagee,  without  redeeming  the  same,  pos- 
"  session  of  the  mortgaged  share  or  any 
"  portion  of  it." 

In  the  case  of  Nuthoo  Lall  Chowdhry,  dis- 
posed of  by  a  Division  Bench  of  this  Court 
(Kemp  and  Glover,  J  J.),  reported  in  12 
Weekly  Reporter,  page  447»  the  question  now 
before  us  was  disposed  of  on  the  authority  of 
the  Full  Bench  Ruling  in  the  case  of  Suda- 
burt  Pershad  Sahoo  versus  Phoolbas  Kooer, 
reported  at  12  Weekly  Reporter,  page  i. 
The  learned  Judges  say :  "  Nor  can  he  (the 
"  purchaser)  retain  possession  of  Nirbhoy's 
"share,  nor  get  back  such  portion  of  the 
"money  as  would  be  represented  by  that 
"share,  inasmuch  as,  the  estate  being  joint 
"and  undivided,  Nirbhoy  had  no  right  to 
"burthen  or  alienate  even  his  own  share 
"without  the  consent  of  all  his  co-sharers;" 
and  the  Court  accordingly  set  aside  the  order 
of  the  Additional  Judge  regarding  the 
retention  by  the  defendant  of  Nirbhoy's 
share  and  the  refund  of  purchase- money  by 
Chedee. 

We  have  carefully  considered   the   Full 
Bench  Ruling  referred  to  in  the  above  judg- 
ment, and  are  dbliged  to  come  to  a  different 
opinion  from  the  learned  Judges  who  passed 
that  decision  as  to  the  extent  of  the  ruling 
come  to  by  the  Full  Bench.  ,  The  Full  Bench 
certainly  determined  that  a  member  of  a  joint 
Hindoo  family  could  not  alienate  his  undivid- 
ed share  in  the  joint-family  property  in  order 
to  raise  money  on  his  own  account,  and  not 
for  the  benefit  of  the  family;  but  they  ab- 
stained from  answering  the  second  part  of  the 
question,  viz.y  whether  the  legal  heir  could 
recover  the  whole  or   any   portion   thereof, 
giving  as  a  reason  for  so  doing  that  the  facts 
were  not  sufficiently   staled   to  enable   the 
Bench  to  come  to  an  opinion  on  the  point. 
Differing,  therefore,  as  we  do  from  the  learned 
^  Judges  who  passed  the  decision  in  the  case 


of  Nuthoo  Chowdhry,  as  to  the  extent  of 
Full  Bench  judgment  in  the  case  of 
biirt   Pershad   Sahoo,   and   considering 
question  before  us  to  be  one  of  venr 
importance  to  the  public,  we  sabmit  th 
lowing  question   for  the  decision  ol  a 
Bench.     Under  the  Mitaksbara  Law, 
a  son  sues  to  set  aside  an  alienation  ms 
his  father  of  joint  ancestral  property, 
ground  that  there  was  no  legal  ne< 
justify  the  alienation,  and  it  be  proved  tbati 
legal  necessity  for  such  alienation  ezii 
the  son  entitled  to  recover  his  own  si 
the  property  only,  or  the  whole,  and  on 
terms  ? 

It  appears  to  us  that  some  considi 
due  to  the  purchaser,  and  that  it  is 
equitable  to  apply  to  him  the  mle  of 
emptor.''  If  the  son,  in  an  action  against 
purchaser  in  which  his  own  father  is 
sarily  made  a  defendant,  succeed  in  hx 
the  sale  made  by  his  father  declared 
and  recover  the  whole  property  withoa 
couping  the  purchaser,  then  the  father^ 
member  of  a  joint  Hindoo  family, 
his  interest  in  the  property,  and  can 
diately  demand  a  partition,  and,  on  its 
made,  will  enjoy  possession  of  his  si 
the  property  in  spite  of  the  purchaser 
money  he  has  taken  and  spent.  The 
who  is  a  defendant  in  the  case,  will,  m 
get  a  joint  decree  with  his  son  who  is 
plaintiff,  inasmuch  as,  the  property 
restored  to  the  joint  possession  of  the  l\ 
consisting  in  the  present  case  of  father 
son,  the  interest  of  the  father  as  a  nu 
of  the  undivided  family  revives. 


The  following  are  the  judgments  o/tki 
Full  Bench  : — 

Norman,    C.   J,    (Bayley,   Kemp,  Z. 
Jackson,  and  MiUer,  JJ.^  concurringj.- 
this  case  the  question  referred  for  the  ^ 
sion  of   the   Full   Bench  was  this:   ** 
"ther,  under  the  Mitakshara  Law. 
"  son  sues  to  set  aside  an  alienation 
"his  father  of  joint  ancestral  propeitf* 
"the  ground  that  there  was  no  legal 
"sity  to  justify   the    alienation,   and  it* 
"proved  that  no   legal   necessity  for  «r 
"  alienation  existed,  is  the  son  entitled  10 
"  cover  his  own  share  of  the  property 
"or  the  whole,  and  on  what  terms?"  . 

It  appears  to  us  that  this  qnestioa 
been  decided  in  the  Full  Bench  dedsig 
which  reference  is  made  in  the  order  of 
referring  Judges.     Sudaburt  Pershad'a 
I  adopts  the  rale  liud  down  in  the  Mil  " 
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The  23rd  May  187 1. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
yustice,2Jid  the  Hon'ble  G.  Loch,  F.  B. 
Kemp,  L.  S.  Jackson  and  G.  C.  Paul, 
yudges. 

Arbitration-award — ^Jadgment — Appeal — Sec- 
tion 327,  Act  VIII.  of  1859. 

Case  No.  741  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judgeof  Sarun,  dated  the  14th 
February-  tSyo,  reversing  a  decision  0/  the 
Moonsiff  of  Sewan,  dated  the  i^th  August 
i86g. 

Lalla  Ishuree  Pershad  and  others  (Plaintiffs), 

Appellants, 

versus 

Hur  Bhunjun  Tewaree  and  others 
(Defendants),  Respondents, 

Baboo  Kishen  Succa  Mookerjee  for  Appellants. 

Baboo  Debendro  Narain  Bose  for  Respondents. 

Case  No.  868  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Subordinate  Judge  of  y ess  or e, 
dated  the  lyth  February  iSyo,  affirming  a 
decision  of  the  Moonsiff  of  that  District , 
dated  the  2gth  September  i86g. 

Sustee  Churn  Chuckerbutty  (Defendant), 

Appellanty 

versus 

Taruck  Chunder  Chatlerjee  (Plaintiff), 
Respondent, 

Baboo  Kashee  Kant  Sein  tor  Appellant. 
Baboo  Bhowanee  Churn  Dull  for  Respondent. 

An  award  having  been  made  upon  a  reference  to  ar- 
bitration without  the  intervention  of  the  Court,  the 
plaintiffs  applied  to  the  Moonsiff,  in  accx)rdance  with  the 
terms  of  Section  327,  Act  VI il.  of  1859,  to  be  allowed 
to  file  the  award  in  Court.  The  application  was  at  first 
refused  on  the  ground  that  the  award  had  not  deter- 
mined all  the  matters  referred  for  arbitration ;  but,  on  - 
review,  the  Moonsiff  having  considered  all  the  objections 
taken  to  the  award — the  main  one  being  that  before  the 
award  was  made  the  defendants  had  revoked  their 
authority  to  the  arbitrators — decided  that  there  was  no 
valid  ground  for  not  enforcing  the  award  and  according- 
ly upheld  it. 

Held  by  Norwan,  C.J.,  and  Jackson,  J,  {Paul,  J,, 
contra),  that  an  appeal  lay  from  the  decision  of  the 
Moonsiff. 

^  T^i.r^        1  ^^^  Norman,  C.  J.,  and  Jackson,  J. — It  is  open^ 

gmcm  now  delivered  by  the  Full  Bench,    to  an  appellant  to  show  that  a  paper  which  has  been 


It  the  sale  or  mortgage  of  joint  undivided 
bperty  is  invalid  if  made  without  the 
■sent  of  all  the  co- sharers,  and  not  valid 
n  for  the  seller's  own  share  when  un- 
Ued. 

The  argument  which  has  been  addressed 

OS  would  tend  to  show  that,  if  alienation 

mde  by  a  father  of  joint  ancestral  pro- 

1^  in  a  case  in  which  no  legal  necessity 

its,  it  might  be  treated  as  an  alienation 

Ihe  father's  separate  share. 

* 
im  the  Fall  Bench  case  reported  in  12 

lly  Reporter,  page  i,  Full  Bench  Rul- 
shows  that,  even  if  so  construed,  that 
tion  is  invalid    as  against   the  joint- 

ily,  A  son,  therefore,  suing  to  set  aside 
alienation,  is  entitled  not  only  to  a  de- 

tioQ  that  the  alienation  is  void  as  an 
ioD  of  the  entire  estate,  but  void  al- 
er  even  to  the  extesu  of  the  share  as 

hich  the  alienation  is  considered  to  be 
lished.  As  a  consequence  of  that  de- 
ioD,  the  son   suing  on   behalf  of  the 

ily  may  be  entitled  to  a  decree  for  posses- 
Upon  what  terms  that  decree  should 

fiude,  will,  according  to  the  decision  of 

Full  Bench,  9  Weekly  Reporter,  page 
\  depend  on  the  equity  which  the  pur- 
r  may  have  to  a  refund  of  the  pur- 
e-money, or  to  be  placed  in  the  position 

an  incumbrancer  as  against  the  joint- 

Hy  in  the  particular  case. 

appears  to  me  that  there  is  no  question 
on  this  reference  which  has  not  sub- 
itially  been  disposed  of  in  the  two  cases 
ly  decided. 

i^k,  J, — I  accept  the  conclusion  come  to 

the  majority  of  the  Judges,  who  compose 

Full  Bench,  that  the  question  asked  in 

reference  has  already  been  disposed  of  in 

Fnll  Bench  judgments  mentioned  in  the 
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filed  is  not  an  award;  but  if  it  be  an  award,  and  judg- 
ment be  given  in  accordance  with  such  award  under  the 
provisions  of  Section  327,  such  judgment  is  final. 

Per  Paul,  ^F.— When  an  award  has  been  filed  and 
judgment  entered  according  to  the  award,  such  judg- 
ment is  final. 

Per  Loch  and  ATem^  75^.— A  judgment  draivn  up  in 
conformity  with  an  award  is  final,  but  a  judgment  of  that 
kind  cannot  be  made  when  the  fact  of  the  award  havmg 
been  made  with  the  consent  of  parties  is  disputed ;  and 
in  such  a  case  the  Court  should  refer  the  petitioner  to  a 
regular  suit  to  try  the  validity  of  the  award.  If  the 
Court  proceed  to  try  the  whole  cause  on  its  merits^  an 
appeal  lies.  If  the  Court  reject  objections  to  the  filing 
of  the  award,  and  jud^rment  be  drawn  up  in  conformity 
with  the  award,  such  judgment  is  final. 

The  first  case  ahove-meniionecL  was  referred  to 
the  Full  Bench  by  Loch  and  HobhousCy 
J  J,,  with  the  following  remarks  .•— 

l^Qch,  y.— This  is  a  case  brought  to  en- 
force a  private  award  under  the  provisions 
of  Section  327,  Act  VIII.  of  1859.  The 
Court,  after  calling  upon  the  parties  to  show 
cause  why  the  award  should  not  be  filed,  and 
disposing  of  the  objection  that  was  raised, 
directed  that  the  award  should  b€  filed  and 
enforced  as  an  award  made  under  the  provisions 
of  Chapter  VL  of  the  Code  of  Civil  Procedure, 
and  passed  judgment  in  accordance  with  the 
terms  of  the  award. 

We  think  that  this  case  must  be  referred 
to  the  decision  of  a  Full  Bench,  because  we 
find  that  there  are  conflicting  decisions  as  to 
whether  in  such  cases  any  appeal  can  be  pre- 
ferred from  the  judgment  of  the  first  Court. 
On  the  one  side,  we  find  a  case  reported  in  the 
Gap  Number  of  the  Weekly  Reporter,  page  33, 
Miscellaneous  Rulings,  one  in  6  Weekly 
Reporter,  page  60,  and  one  in  12  Weekly 
Reporter,  page  50.  On  the  other  side,  we  find 
a  case  in  page  163,  Marshall's  Reports,  in  page 
140,  XI.  Weekly  Reporter,  and  page  85, 
XII.  Weekly  Reporter.      , 

The  case  rejjprted  in  Marshall,  page  163, 
is  a  case  which  was  referred  by  Court  to  arbi- 
tration. But,  looking  at  the  words  of  the 
law,  we  do  not  think  that  there  is  any  differ- 
ence between  one  class  of  cases  and  the  oiher. 
Where  a  judgment  is  given  according  10  the 
award — whether  that  award  be  given  in  a 
case  which  has  been  referred  to  private  arbi- 
tration, or  in  a  case  which  has  been  referred 
to  arbitration  by  order  of  a  Court— it  appears 
to  us  that  in  either  case  no  appeal  will  lie. 
I.X)oking  at  the  end  of  Section  327,  we  find 
these  words:  "If  no  sufl5cient  cause  be 
"  shown  against  the  award,  the  award  shall  be 
"  filed  and  may  be  enforced  as  an  award 
**  made  under  the  prpvisions  of  this  Chapter." 
On  referring  to  Section  325  of  that  Chapter, 
we  find — "  In  every  case  in  which  judgment 


"shall  be  given  according  to  the  awaid,^ 
"judgment  shall  be  final.'' 

It  appears  to  us,  therefore,  that 
the  judgment  is  in  conformity  with  the 
and  is  not  altered  in  any  way  by  the 
the  judgment  of  the  Court  is  final  aod  noj 
peal  will  lie.     But  as  there   are 
judgments  on  the  point,  we  refer  the 
for  the  decision  of  a  Full  Bench   with 
following  question : — 

When  an  award  has  been  ordered 
filed,  and  judgment  has  been  given  in 
ance  with  it  under  the  provisions  of 
327,  Act  VIII.  of  1859,  is  such  jud| 
open  to  appeal  ? 

The  second  case  was  referred  to  the  Full 
by  Couch,  C,  J,,  and  MUtef,  J., 

following  remarks  : — 

Couch,  C  y, — In  this  case  there  h\ 
been  a  reference  to  arbitration  without 
intervention  of  a  Court  and  an  award 
ing  been  made,  the  plaintiffs  made  an 
plication  under  Section  327  of  Act  V 
1859  to  the  Moonsiff  of  Chowkee  Ms 
that  the  award  might  be  filed  in  Court, 
application  was  at  first  refused  on  the 
that  the  award  had  not  determined  all 
matters  referred;  but  a  review  having 
granted,  the  Moonsiff  considered  the 
tions  which  were  taken  to  the  awaid- 
which  was,  to  use  the  language  of  the 
siff,  that  before  the  arbitrators  coi 
their  decision  they  had  been  repiidij 
the  defendants,  or,  in  other  words,  that, 
the  award  was  made,  the  authority  of 
arbitrators  was  revoked,  and  having 
sidered  the  objections  fully,  as  appears  a 
judgment,  he  held  that  there  was  no 
ground  for  not  enforcing  the  award,  and| 
rected  "that  the  suit  be  decreed  in  fa^ 
"the  plaintiff;  that  the  award  of  the 
"tors  be  upheld;  that  the  plaintiffs  do 
"  from  the  defendants  costs  in  this  soft 
"  interest  at  one  per  cent."  Upon  aa 
peal  from  this  decision,  the  Subordinate  Ji 
held  that  there  was  no  appeal  and  dii 
it.     Hence  the  present  special  appeaL 

In  a  case  in  13  Weekly  Reporter,  p. 
it  was  held  that,  where  the  first  Coort 
judgment  in  exact  accordance  with  a 
award, that  judgment  was  final;  and  thit| 
Subordinate  Judge  was  wrong  ui  ent 
an  appeal.  But  in  page  50  of  the 
Volume,  it  was  held  that  under  Sectkm 
the  order  for  the  execution  of  an  award 
be  considered  to  be  a  decree  of  Court 
which  an  appeal  will  lie.    It  is,  hoi 
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treoiarked  upon  this  case  that  the  words  in 
(ctton  325,  "  In  ©very  case  in  which  judg- 
pal  shall  be  given  according  to  the  award, 
i-judgment  shall  be  final,"  are  not  noticed. 
6  Weekly  Reporter,  p.  83,  Miscellaneous 
g^,  it  was  held  by  a  Full  Bench  that  an 
rejecting  an  application  to  file  an  award 
r  Section  327  is  not  a  decree  and  is,  ihere- 
not  appealable.  An  order  that  an  award 
filed  is  not  a  decree,  and  would  seem  for 
same  reason  not  to  be  appealable.  By 
ion  327,  the  award,  when  filed,  is  to  be 
rced  as  an  award  made  under  the  previous 
ions  of  the  Chapter,  that  is,  enforced 
rding  to  Section  325,  which  says  that  a 
ment,  according  to  the  award,  shall  be 

• 

[n  this  cass  the  judgment  of  the  Moonsiff 

in  accordance  with  the  award,  the  objec- 

being  to  the  award  that  it  was  invalid, 

ought  not  to  be  filed.     The  decision  on 

objection  was  by  the  order  that  the  award 

lid  be  filed,  and  the  appeal  is,  in  reality, 

it  that  order.     Under  Section  327,  there 

decree,  and  it  would  seem  to  follow  from 

idecision  of  the  Full  Bench  that  there  is  no 

lL      But  in  6  Weekly  Reporter,  p.  60, 

Rulings,  it  is  said  that,  on  the  allegation 

want  of  consent  of  parlies,  an  appeal  lies 

an  order  under  Section  327  directing  an 

rd  to  be  filed  and  enforced.     As  the  dbjec- 

taken  in  the  present  case  was  want  of 

int  at  the  time  the  award  was  made,  it 

les    within    that    decision.     I    think   the 

mds  of  the  decision  of  the  Full   Bench 

Ay  \n  the  present  case,  and  that  no  appeal 

f  but  as  the  authority  to  the  contrary  was 

noticed  by  the  Full  Bench,  and  hks  not 

overruled  by  it,  I  think  we  should  refer 

Full  Bench  the  question  whether  in  the 

tnt  case  an  appeal  lies  from  the  decision 

the  Moonsiff. 

'fiitter^  J. — I  concur  in  the  order  of  refer- 

proposed  by  the  learned  Chief  Justice, 

1  do  so  upon  the  ground  that  an  appeal 

taken  away  in  such  cases  by  the  express 

^visions  of  Section  325. 

\€  following  are  the  judgments  0/  the  Full 

Bench : — 

Norman,  C.  J, —In  special  appeal  No.  868 

'  1870,  there  was  a  reference  to  arbitration 

liout  the  intervention  of  a  Court ;  and  an 

trd  having  been  made,  the  successful  par- 

^  applied  under  Section  327  of  Act  V 111.  of 

I59  to  the  Moonsif!  of  Chowkee  Magoora 

it  the  award  be  filed  in  Court.     They  also 

lyed  at  the  same  time  that  it  should'  be  en- 

rced. 
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The  defendants  objected,  amongst  other 
things,  that,  before  the  award  was  made,  the 
authority  of  the  arbitrators  was  revoked. 

The  Moonsiff  overruled  the  objection,  di- 
rected the  suit  to  be  decreed  in  favor  of  the 
plaintiff,  that  the  award  should  be  upheld, 
directed  that  plaintiff  should  get  costs  from 
the  defendant,  and  (the  suit  being  for  land) 
that  a  memorandum  should  be  sent  to  the 
Registrar. 

The  defendants  appealed  to  the  Subordinate 
Judge,  who  thought  that  no  appeal  lay;  and 
the  question  whether  such  appeal  will  lie  has 
been  referred  to  a  Full  Bench  by  Sir  Richard 
Couch  and  Mr.  Justice  Mitter. 

It  seems  to  me  material  to  observe  that,  in 
order  to  set  the  Court  in  motion  and  to  estab- 
lish its  jurisdiction,  a  party  coming  under 
Section  327  would  have  to  show,  first,  that 
there  has  been  a  reference  to  arbitration; 
secondly,  that  an  award  has  been  made ;  thirds 
ly,  that  his  application  is  within  six  months 
from  the  date  of  the  award. 

The  application  would  be,  I  suppose,  by  a 
petition  verified. 

A  notice  would  then  issue  calling  on  the 
parlies  to  the  arbitration,  other  than  the  appli- 
cant, to  show  cause  7rhy  the  award  should  not 
be  filed. 

That  cause  might  apparently  be  that  there 
had  been  no  consent  to  the  reference,  that  no 
award  had  been  made,  or  the  like.  If  such 
party,  in  showing  c^use,  should  seek  to  in- 
troduce new  facts,  and  to  rely  on  matters  not 
appearing  on  the  face  of  the  petition  of  the 
applicant,  he  would  have  to  bring  those  facts 
to  notice  by  a  verified  petition  or  statement 
on  his  own  part.  It  appears  to  me  that,  if 
the  Judge  should  see  that  there  was  a  real 
and  substantial  contest  bet\\f  en  the  parties,  as 
to  whether  there  had  been  a  consent  to  refer- 
ence, or  whether  an  award  had  been  made,  he 
should  refuse  to  decide  the  maUer  on  the  con- 
flicting statements  or  verified  petitions  of  the 
parlies.  He  ought  to  treat  it  as  a  sufficient 
cause  why  the  .award  should  not  be  filed,  and 
leave  the  applicant  to  his  remedy  by  suit  on 
the  award. 

It  seems  to  me  that  the  only  order  which 
the  Judge  is  empowered  to  make  under  Sec- 
lion  327  is  simply  an  order  that  the  award 
shall  be  filed.  When  the  award  is  filed,  it  is 
to  be  enfofced  under  the  provisions  of  Chap- 
ter VI.  Now,  the  mode  of  enforcement  of  an 
award  is  by  passing  judgment  and  making  a 
decree  in  accordance  with  the  award.    Th^ 
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judgment  and  decree  which  have  been  passed  I 
in  the  present  case  appear  to  be  irregular. 
The  conditions  under  which  judgment  on  an 
award  is  to  be  pronounced  seem  to  be  pre- 
scribed by  Section  325.  It  is  only  in  case  the 
Court  shall  not  see  cause  to  remit  the  award, 
and  if  no  application  has  been  made  to  set 
aside  the  award,  dr  if  such  an  application  has 
been  made  and  refused,  that  the  Court  is  em- 
powered to  pass  judgment  on  the  award. 

I  am  disposed  to  think  that  an  award  filed 
under  the  provisions  of  Section  327  stands  in 
precisely  the  same  position  as  an  award  sub- 
mitted to  the  Court  under  SSction  320.  In 
both  cases,  before  passing  final  judgment,  the 
Court  is  empowered  by  Section  322  to  modify 
or  correct  the  award;  by  Section  323  to  re- 
mit the  award  for  re-consideration,  firsi,  if 
the  award  has  left  undetermined  some  of  the 
matters  referred  to  arbitration,  or  determined 
matters  not  referred  to  arbitration  ;  secondly ^ 
if  it  is  so  indefinite  as  to  be  incapable  of  exe- 
cution ;  thirdly,  if  an  objection  to  the  legality 
of  the  award  is  apparent  on  the  flee  of  the 
award  ;  and,  lastly ,  by  Section  324,  the  Court  is 
empowered  to  set  the  award  aside  in  certain 
cases. 

The  judgment,  if  given  according  to  the 
award,  under  Section  325  has  a  particular 
quality — it  is  final.  But  it  should  be  observed 
that  the  judgment,  which  is  to  be  final,  is  a 
judgment  in  accordance  with  the  provisions 
of  Section  325.  Now,  suppose  in  a  case  of 
reference  by  order  of  Court,  instead  of  allow- 
ing the  parties  ten  days'  time  in  which  to 
apply  to  set  aside  or  correct  the  award,  the 
Judge  were  forthwith,  without  hearing  ob- 
jections to  the  award,  to  make  a  decree  in 
accordance  with  the  award,  I  think  there  can 
be  no  doiibt  but  that  such  judgment  and 
decree  would  not  be  su«h  as  is  declar- 
ed by  Section  ^25  to  be  final. — See  12 
Weekly  Reporter,  page  401  ;  Sunt  Lall 
v^rxtfxBaboojee,  S.D.  A.  Reports,  Agra,  1863, 
Volume  II.,  page  42. 

In  the  present  case,  the  Moonsiff,  who  was 
empowered  by  Section  327  to  make  an  order 
that  the  award  should  be  filed,  instead  there- 
of at  once  gives  judgment  that  the  award  be 
enforced.  That  judgment  is  apparently  not 
such  a  judgment  as  is  contemplated  by  Sec- 
tion 325.  It  may  be  suggested ihat,  although 
Sections  322,  323,  and  324,  provide  ample 
means  for  checking  irregularities  and  correct- 
ing errors  in  the  award,  there  are  no  means 
of  correcting  the  error  if  the  ]udge,  in  deal- 
ing with  an  application  under  Section  327, 
^comes  to  a  wrong  decision  upon  the  ques- 


tion  whether  the  parties  consented  to 
reference. 

It  is  clear  that  a  judgment  on  an  a^ 
not  one  from  which  no  appeal  lies.    It 
only  if  the  judgment  be  in  accordance 
the  award  that  the  judgment  is  final,  and 
hot  be  disturbed.  Therefore,  in  order  to 
a  final  judgment,  there  must  be,^rj/,  an  ai 
and,  secondly^  a  judgment  in  accordance^ 
that  award.     It  would  follow  that  any  ' 
jections  which  go  to  show  that  there  is 
award  would  show  that  the  judgaioit  Is 
final.     I  think,  for  instance,  that  the  deb 
ant  might  object  that  the  award  was  a 
gery,  which  is  one  of  the  objections  in 
741  of  1870;  that  it  was  made  by 
other  than  the  arbitrators  named  in  the 
mission,  as  in  the  case  reporter)  in  7  W< 
ly  Reporter,  page  269.     In  such  cases 
would  be  no  award  in  fact. 

So  again,  if  a  Judge  were  to  treat  a 
statement  of  account  made  by  a  person 
ing  no  authority  at  all  as  an  arbitrator, 
for  instance,  as  an  account  drawn  up  by 
servants  of  a  mercantile  firm  showing  tbe 
lances  due  to  the  partners  as  an  award, 
order  for  the  filing  of  such  a  document 
not  make  it  an  award.    . 

It  seems  to  me  to  follow  that,  if,  afta 
valid  revocation  of  their  authority, 
who  had  been  named  as  arbitrators 
pretend  to  make  an  award,  it  would  be 
to  a  party,  against  whom  judgment  in  ac< 
;  ance  with  that  paper  had  been  pronoui 
to  contend  by  way  of  appeal  that  the 
was  no  award  in  consequence  of  the 
of  authority  on  the  part  of  the  persona 
suming  to  act  as  arbitrators  to   make 
award. 

For  these  reasons,  I  would  answer  the  qi 
tion  proposed  in  the  affirmative. 

No.  741. — In  this  case  the  appeal  to 

Subordinate  Judge  raised  three  quej 

first,  that  there  was  no  mutual  submit 

to  arbitration,  inasmuch  as  the  two 

ments  put  in  as  proving  such  submission 

the   part  of  the  several   parties   differed 

mutual    point;  secondly,  that  the  def 

did  not  assent  to  the  supposed  agreeroant^ 

i  reference ;  thirdly,  that  one  of  the  arl 

I  tors  whose  signature  purports  to  appear 

;  the  award  knew  nothing  about  the  ai 

<  that  he  had  not  signed  it,  and  did  not  ki 

'  who  signed  his  name  on  the  award :  that 

signature  was  a  forgery. 

I  think  it  clear  that  the  objection  that 
these  grounds  there  was  no  award  wa$ 
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kicb  the  appellant  was  not  precluded  from 
l^ing  by  anything  to  be  found  in  the  325th 

ion. 
The  question  put  to  us  is  in  these  terms: 
en  an  award  has  been  ordered  to  be  filed, 
judgment  has  been  given  in  accordance 
it  under  Section  327  of  Act  VIII.  of 
),  "is  such   judgment  open   to   appeal  ? 
ould  answer  the  question  thus — It  is  open 
rvi  appellant  to  show  that  the  paper  which 
been  filed  is  not  an  award.     If  it  is  an 
,  and  judgment  is  given  in  accordance 
SQch  award,  such  judgment  is  final. 

Jackson^  y. — I  agree  to  this  answer. 

Lochy  y, — The  question  we  have  to  deter- 
ibe,  as  put  by  the  J  udges  who  made  the  refer- 
in  case  741,  is,  when  an  award  has  been 

ered  to  t>e  filed,  and  judgment  has  been 
iven  in  accordance  with  it  under  the  provi- 

s  of  Section  327,  Act  Vlll.^of  1859,  is 

b  judgment  open  to  appeal  ? 

It  appears  to  me  that  the  authority  of  a 
il  Court  under  the  provisions  of  Section 
,  Act  VIII.  of  1859,  's  of  a  very  limited 
cter;  for  were  it  otherwise,  the  facility 
en  by  the  Legislature  to  parties  to  have 
ivate  awards  enforced  by  Courts  of  Justice 
Id  be  open  to  great  abuse,  and  parties 
ring  as  petitioners  under  the  aboveSection 
ild  be  in  a  much  better  position  than  other 
tors.  No  doubt,  the  Legislature  has,  by  the 
isionsof  Section  327,  shown  great  consi- 
tion  to  parties  who,  instead  of  coming  into 
rt,  settle  their  disputed  by  private  arbitra- 
.  But  the  law  contemplates  that  there 
been  a  bond-fide  award  which  is  sought  to 
executed,  and  there  can  be  none  unless  the 
ies  were  consenting  to  it.  The  law  gives 
countenance  to  fraud;  and  yet  the  Civil 
ourts  might  do  so  were  the  Judges  to  deter- 
ine  under  the  provisions  of  Section  327 
estions  relating  to  the  genuineness  of  liie 
jrdj  and  no  appeal  were  admissible  from 
ir  decision  on  the  matter  of  fact,  as  in  other 
s  where  a  decision  on  the  fact  is  open  to 
al.  If  the  Civil  Court,  under  the  provi- 
Ong  of  Section  327,  can  entertain  as  an  ob- 
tioD  to  the  enforcement  of  an  alleged  award 
By  question  as  to  its  being  genuine  or  made 
i*Wj  the  consent  of  parties,  and  on  the  evi- 
ce  before  it  determine  in  favour  of  the 
nuineness  of  the  award,  and  then  draw  up 
;*iodgment  in  conformity  with  that  award, 
•'^ch  judgment  is  final,  then  there  is  room 
tofearthat  much  injury  may  be  done  without 
wmedy.  I  have  no  doubt  that  a  judgment 
wawn  up  in  conformity  with  an  award  is  final ; 
^  1  think  a  judgment  of  the  kind  cannot  be 


made  when  the  fact  of  the  award  having 
been  made  with  the  consent  of  parties  is 
disputed.  The  law,  so  it  appears  to  me,  con- 
templates that  an  award  of  some  kind  has 
been  mide  with  consent  of  parties,  which  one 
or  other  of  them  seeks  to  have  enforced ;  and 
therefore,  before  a  Civil  Court  can  proceed  un- 
der Section  327,  the  fact  of  an  award  having 
been  made  must  be  admitted  by  the  parties, 
and  the  objections  which  the  Court  can  dispose 
of  are  objections  to  its  being  carried  out  as  a 
decree  of  Court.  When  the  fact  of  the  arbi- 
tration is  denied,  or  the  award  is  challenged 
as  a  forgey  oi^coUusive,  the  Court  should,  I 
think,  hold  its  hand,  and  refer  the  petitioner 
to  a  regular  suit  to  try  the  validity  of  the 
award.  If,  however,  it  proceed  to  try  the 
whole  cause  on  its  merits,  an  appeal  would  lie 
in  the  usual  course,  for  the  Court  would  in 
such  case  have  tried  questions  which,  under 
the  circumstances,  it  had  not  authority  to  try. 
The  objections  which  may  be  raised  to  the 
filing  of  the  award,  and  can  be  disposed  of  by 
the  Court  under  the  provisions  of  Section  327, 
are  of  a  kind  which  relate  to  the  carrying  out 
of  the  award,  such  as  subsequent  arrangement, 
full  satisfaction,  payment,  and  the  like ;  and  if 
these  objections  be  rejected, and  ajudgment  be 
drawn  up  in  conformity  with  the  award,  such 
judgment  would,  I  apprehend,  be  final. 

Kemp,  y, — I  am  of  the  same  opinion. 

Pauly  y. — No.  868. — This  was  an  applica- 
tion, under  Section  327  of  Act  Vlll.of  1859, 
to  enforce  an  award  made  under  a  reference  to 
arbitration  out  of  Court.  According  to  Sec- 
tion 327,  an  application  of  this  kind  is  re- 
quired to  be  numbered  and  registered  as  a 
suit;  and  this  requisition  having  been  duly 
observed,  a  notice  was  served  upon  the  defend- 
ants requiring  them  to  show  cause  within  a  spe- 
cified time  whynhe  award  should  not  be  filed 
in  Court.  The  defendan^i  appeared  to  show 
cause.  They  apparently  admitted  the  submis- 
sion to  arbitration,  but  objected  to  the  award 
on  several  grounds.  Some  of  these  grounds 
were  highly  technical  and  frivolous,  and  were 
very  properly  disposed  of  by  the  Moonsiff  as 
untenable.  The  remaining  grounds  were  le- 
velled at  the  validity  of  the  award,  and  In 
consequence  thereof  three  issues  were  fixed 
for  trial : — 

I  St. — Whether  the  award  was  liable  to  be 
set  aside  on  the  ground  of  misconduct  of  the 

arbitrators  ? 

2nd.— Whether  it  was  true  that  the  arbi- 
trators pronounced  their  de.cision  after  a  re- 
pudiation of  further  proceeding  by  the  defend- 
ants ?  * 
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3rd, — Assuming  that  this  was  so,  wlicther 
sufficient  groundsexisiedforlhe  repudiation  of 
the  arbitrators  ? 

The  second  and  tliird  issues,  in  reali  tj',  resolve 
themselves  into  the  first  issue,  as  they,  equally 
with  the  first  issue,  relate  to  misconduct  im 
puted  to  the  arbitrators.  It  may  be  observed 
in  passing  that  ihe  ground  of  misconduct  a 
vitiating  an  award  is  expressly  recognized  in 
Section  324.  The  Moonsiffduly  tried  the  abov 
issues,  and,  deciding  them  against  the  defend 
ant,  upheld  the  award,  and  decreed  the  suit  i 
favor  of  the  plainiiff.  It  would  have  been  mor 
regular  to  have  followed  the  cdurse  of  proce 
dure  indicated  in  Section  327,  namely,  on 
deeming  the  cause  shown  insufficient  to  hav 
ordered  the  award  10  be  filed;  then  10  have 
pronounced  judgment  in  lerms  of  the  award 
and  10  have  drawn  up  a  decree  accoidinglj 
The  single  order  passed  In  the  case  is  sub 
Slantially  composed  of  the  order,  judgment 
and  decree  which  1  have  just  mentioned  a 
contemplated  by  the  Code  of  Procedure-  From 
this  decision  of  the  Moonsiff  an  appeal  wa 
preferred  to  the  Officiating  Subordinate  Judge 
who,  on  the  case  coming  on  before  him,  held 
that  no  appeal  lay,  andconsequently  dismissed 
it.  From  this  decision  an  appeal  was  pre 
ferred  Co  the  High  Court.  This  appeal  cam 
on  to  be  heard  before  the  Chief  Justice  and 
Mr.  Justice  Dwarkanalh  Mitter.  Both  thei 
Lordships  were  clearly  of  opinion  ihal  n 
appeal  lay  from  the  decision  of  ihe  Moonsiff 
to  the  Subordinate  Judge;  but  they  were 
induced  to  refer  the  qgestion  wheiher  an 
appeal  lies  ornot  In  consequence  of  a  decision 
pronounced  by  a  Division  Bench  of  the  High 
Court  (Sleer  and  L.  S.  Jackson,  Judges,  pre- 
siding), and  reported  in  Volume  VI.,  Weekly 
Reporter,  Civil  Rulings,  page  60,  not  having 
been  noticed  in  nor  overruled  by  a  decision 
of  the  Full  Bench  repoited*in  Volume  V!., 
Weekly  Reporter,  Miscellaneous  Ruling,  page 
85.  This  reference,  therefore,  clearly  raises 
the  question  whether  the  decisions  in  Volume 
■VI.,  Weekly  Reporter,  page  bo,  and  in 
12  Weekly  Reporter,  page  85,  are  correct  or 


In  order  to  answer  the  question,  it  is 
necessarv  to  consider  the  various  proceed- 
ings which  are  lo  be  taken  before  an 
award  made  under  a  reference  out  of  Court 
can  be  enforced.  As  previously  remarked,  an 
application  to  have  the  award  filed  in  Court 
must  be  first  made.  Un  this  application, 
notice  issues  to  the  parlies  against  whom  it  is 
intended  10  enforce  the  award,  calling  upon 
them  to  show  cause  against  the  filing  of  the 
a:vard.     On  cause  being  shown,  a  decision 


mu-:L  be  come  to  in  one  of  Iwo  irars:  4 
that  Uie  cause  shown  is  sufficient,  in  1 
case  liie  award  cannot  be  enforced  in  nj 
mary  manner;  or  that  ■  the  cause  sbn 
insulilcient,  and  ll)e  application  10  hn 
a  d    s  granted.     The  decitioa 

)  an  order  either  refail 
g  filing  of  the  award,     ll  ap 

order  directing  the  fiHnsi 
a  decree  in  iu  ordinary  ^H 

ng  in  its  nature  a 

he   passing    of    judgoieit 


I  thee 


ced  bv  an  application),  aod 

rior  io  decree.     Conseqn 
ms  of  Section  363  of  Act 
ppeal  lies  from  &ucli  an  <n 
sion  of  the  Moon^R  00  ll 
t  is.  however,  coniended  a 
he  case  in  u  Weekly  Rcp 
in  order  of  this  descnptioB 
ee.    If  this  were  so,  ] 
d  be  necessary  tmderilie 
7  and  315:  but  ii  appears 
n  order  directing  an  award 
ed  lip  by  judgment  and  im 
can  Issue.    If  the  Legislate 
ribute    10    such    an   older 
orce  of  a  decree,  the 
7  would  have  been  wi 
ould  have  run  thus:  U  ■*-' 
s';  been  shown  againsi the  1 
11  be  filed  and  enforced 
d      e  under  Ike  {>tQv\s\OT\i  oflluii 
w      r,  is  not  the   language  of 
nd  I  have  already  shown  that 
o  d  h     g  an  award  is  not  a  decree. 

The  decision  of  the  Division  Bench .  _^__ 
in  Volume  VI.,  Weekly  Reporter,  page  It 
mainlv  rested  on  an  earlier  decision  of 
same  Division  Bench,  and  on  a  more 
cision  of  a  Division  Bench,  consisting  fl^ 
late  Chief  Justice  and  Mr.  Justice  U  iji 
son,  iherein  referred  to.  The  latteraiMMl 
1'.  e..  ilie  more  recent  decision,  is  of  liltlcA 
wei,i;tii  with  reference  to  the  question 
led  ui  us,  as  in  that  case  the  appeal  t 
mis-ifl  on  the  ground  thai  in  thi 
atlending  it  no  appeal  lay. 

Theformerauthority.namely.ihecaTlieri 
cision, hasnotbeenshownus.  I  amibenfl 
ignorant  of  the  reasoning  coniamed  iai»,M 
cannot  test  Its  ratio  deddtndi. 

The  decision  in  6  Weekly  Rcporter.pl 
60.  considered  independently  of  ibc 
which  led  to  ii,  must  be  uken  to  have  ml 
that  an  appeal  lies  from  an  order  decidi 
against  the  want  of  consent  to  the 
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^ference  raised  by  the  defendant.  I  can 
xkothing  in  the  proceedings  prescribed  by 
VIII.  of  1859  for  the  enforcement  of  an 
rd  made  on  a  reference  to  arbitration  out 
[Court,  which  warrants  the  conclusion 
red  at  by  their  Lordships  in  the  case  last 
I  must  confess,  hQwever,  that  I  en- 
i\n  grave  doubts  as  to  whether  Section 
intended  to  provide  for  the  enforcement 
award,  when  the  order   of   reference 

:r  which  the  same  is  based  is  disputed  by 

defendant.     That  Section  seems  to  take 

granted   two    things,   namely,    that    the 

jr  has  been  referred  to  arbitration,  and  an 

rd  has  been  made,  and  then  provides  for 

enforcement  of  such  an  award.     1  should 

that  the  genial  of  an  order  of  reference 

the    defendant   ought  to  be  considereii 

ifficient  cause"  shown  against  the  award 

UD    the   meaning  of   Section   327.     The 

[ges  of  the  Courts  at   Westminster   fre- 

\l\y  refuse  applications  by  way  of  motion 

Ithe  enforcement  of  the  terms  of  an  award, 

the  points  raised  against  the  validity  of 

laward   are  nice  and  difficult,  leaving  the 

ty  applying  to  his  re  iiedy  by  action  {see 

ices  18  L^  J.  Ex.  29,  and  3  Meeson  and 

|lsby,  p.  722).  I  do  noi  see  why,  when  serious 

tions  of  fact  which  go  to  the  root  of  the 

rd  arise,  or  when  ditficuk  questions  of  law 

as  10  the  validity  or  construction  of  an 

^rd,  such  matters  should  not  be  held  to 

nxnX  to  sufficient  cause  within  the  meaning 

lection  327.     1  do  not  think  when,  under 

ion  326,  an  application  to  file  an  agree- 

10  refer  to  arbitration  is  met,  on  show- 

caase,  by  the  statement  of  the  defendant 

the   agreement  is  a  forgery,  ihe   Civil 

irt  would  entertain  and  try  the  preliminary 

Lion  of  forgery  so   raised    between    the 

ics.     The   Civil    Court   would   be  quite 

Lified  in  holding,  and  would  doubtless  hold, 

denial  of  the  defendant  to  be  sufficient 

against  the  agreement,  and  leave  the 

tj    applying    to    his    legal    remedy.     It 

be  so,  there  is  no  reason  for  holding 

the  cause  to  be  shown  against  an  award 

le  on  an  agreement  to  refer  out  of  Court, 

ich  may  traverse  (amongst  other  matters) 

making  of  the  agreement  to  refer,  should. 

Ifar  as  this  traverse  or  denial  is  concerned, 

'different  to,  and  of  wider  operation  (so  as 


to  necessitate  the  raising  and  trial  of  an  issue 
thereon)  than,  the  cause  which  may  be  shown 
under  Section  306  as  regards  the  same  tra- 
verse or  denial.  Moreover,  our  Indian  Legis- 
lature, which  guards  most  carefully  the 
interests  of  the  revenue  in  matters  of  litiga- 
tion, could  hardly  have  intended  that  the 
right  to  recover  possession  of  landed  properly 
of  great  value  under  a  disputed  award  should, 
with  all  the  intricate  issues  of  law  and  fact 
relating  theretd;  be  tried  in  a  summary 
manner  upoti,  and  pursuant  to,  an  application 
engrossed  on  a  stamp  of  8  annas.  Unless 
such  a  construction  be  put  oh  the  terms  of 
Section  327  as  would  exclude  the  trial  of  all 
sorts  of  difficult  questions  of  law  and  fact 
which  would  arise  in  an  action  upon  an  award 
disputed  by  the  defendant,  and  would  limit 
the  operation  of  that  Section  as  far  as  judicial 
decision  is  concerned  to  the  determination  of 
causes  and  matters  specified  in  Sections  324 
and  325,  the  decision  of  subordinate  Couits 
pronounced  in  the  course  of  summary  pro- 
ceedings on  matters  arising  out  of  a  contested 
av^'ard  would  stand  on  a  different  footing  from 
decisions  of  the  same  Court  in  regular  suits 
and  relating  to  the  same  matters — the  former 
being  conclusive  and  final,  and  the  latter  in- 
conclusive and  open  to  appeal.  This  anoma- 
lous state  of  things  furnishes  an  additional 
and  forcible  argument  in  support  of  the  con- 
tention suggested*  with  reference  to  the  words 
"sufficient  cause"  in  Section  327  and  gene- 
rally to  the  terms  of  that  Section. 

Having  regard  to  the  appeal  addressed  to 
us,  in  the  interests  of  justice,  by  the  pleaders 
who  have  argued  the  affirmative  of  the  ques- 
lion  submitted,  against  the  inexpediency 
and  injustice  of  laying  down  a  rule  of  law 
which  would  hold  as  conclusive  a  single  judg- 
ment in  matters  of  vital  importance,  bearing 
in  mind  that  it  was  assumed  in  the  case  in 
6  Weekly  Reporter,  page  60,  that  a  subor- 
dinate Court  was  competent  to  decide  in  a 
proceeding  under  Section  327  the  issue  of 
agreement  or  no  agreement  to  refer  to  arbi- 
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tration  arranged  out  of  Court,  but  disputed 
in  Court,  and  believing  it  possible  that,  on  the 
basis  of  this  assumption,  the  argument  against 
the  injustice  of  concluding  parties  by  a  single 
judgment  might  have  prevailed  so  to  have 
led  to  the  decision  in  that  case,  I  have  been 
in  a  manner  forced  to  consider  what  construc- 
tion should  be  put  on  Section  327.  I  trust 
the  construction  1  have  suggested,  and  the 
consideration  1  have  bestowed  on  Section  327, 
will  have  tiie  effect  of  eliminating  what  I  may 
be  permitted  to  designate  the  disturbing  ele- 
ment already  adverted  to  as  existing  in  the 
case  in  Volume  VI.,  Weekly  Reporter,  page 
60,  and  of  allaying  the  contentious  anxiety 
felt  in  the  cause  of  justice  and  expressed  in  the 
course  of  the  argument  adduced  in  support  of 
the  right  of  appeal  against  which  I  am  about  to 
decide.  On  the  whole,  then,  for  the  reasons 
I  have  given,  as  well  as  for  the  reasons  ad- 
vanced by  both  their  Lordships  the  Chief 
Justice  and  Mr.  Justice  Dwarkanath  Mitter,  I 
am  of  opinion  that  the  decisions  in  Volume  XII., 
Weekly  Reporter,  and  Volume  VL,  Weekly 
Reporter,  so  far  as  they  are  relevant  to  the 
question  before  the  Court,  should  be  expressly 
overruled,  and  the  ques;ion  submitted  should 
be  answered  in  the  negative. 

No.  741. — The  question  submitted  in  this 
case  is : — 

When  an  award  has  bee'ti  filed,  and  judg- 
ment given  in  accordance  with  it  under  the 
provisions  of  Section  327  of  Act  Vlll.  of 
1859,  is  such  judgment  open  to  appeal? 

Section  327  provides :  If  no  sufficient  cause 
be  shown  against  the  award,  the  award  shall 
be  filed  and  enforced  as  an  award  made  under 
the  provisions  of  this  Chapter. 

The  provision  for  passing  judgment  is  con 
tained  in  Section  325,  which,  in  substance, 
states  that,  if  the  award  be  upheld,  the  Court 
shall  proceed  to  pass  judgment  according  to 
the  award.    The  same  Section  further  enacts 


that,  in  every  case  in  which  jodgmest 
be  given  according  to  the  award,  the  y 
ment  shall  be  final.     In  the  present 
judgment  was  given  according  to  the  r 
it  is  therefore  final.  If  this  was  theoalj 
intended  to  be  referred,  it  is  wholly  urn 
sary  to  discuss  any  decisions  on  the  sal 
as  the  words  of  the  la*^*  are  perfectly 
My  answer,  therefore,  to  the  questioo  sol 
ted  is,  that  the  judgment  given  according 
the  award  is  tinal,  and  not  open  to  appcaLj 

If  it  was  intended  to  submit  in  this 
for  the  consideration  of  a  Full   Bench, 
question  referred  in  special  a{)^>eal  No. 
as  to  whether  an  appeal  lies  from  the  d 
of  a  Moonsiff  directing  the  filing  of  an  a 
made  under  a  reference  out  of  Court.     I 
to  refer  to  my  judgment  in  the  last 
which  I  have  considered  at  some  length 
question  for  the  proper  answer,  namelj, 
no  appeal  lies. 

In  this  case  I  observe  that  the  Moo 
after  having  allowed  oral  evidence  to  be 
duced  on  the  subject  of  the  issue  whether 
defendant  consented  or  not  to  refer  m; 
arbitration,  decided  upon  such  evidence 
the  defendant,  and  held  that  he  had 
sen  ted. 

If  the  views  I  have  expressed  in  the 
case  with  reference  to  the  meaning  <rf 
327  are  correct,  the  denial  by  t&e  def< 
of  the  submission  to  arbitration  shoald 
been  held  to  amount  to  sufficient  caose 
against  the  award,  so  as  to  have  stayed 
action  on  the  part  of  the  Court. 


As,  however,  no  appeal  lies  in  this 
error  which  has  been  committed  cannot 
rectified  by  this  Court  sitting  as  a  Court 
appeal. 

If  the  parties  consider  the  position  I 
advanced   tenable,   they  will  probably 
proper  steps  to  have  the  decision  pf  the  M^ 
sifE  set  right. 
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The  17th  April  1871. 

Present : 

Hon'ble  J.  P.  Norman,  Officiating  Chief 
■usiicey  and  ihe  Hon'ble  G.  Loch,  H.  V. 
lyley/A.  G.  Macpherson,  and  Dwarka- 
th  Milter,  Judges. 

interest— Execution—Section  205, 
Act  VIII.  of  Z859. 

Case  No.  407  of  1870. 

:ial  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Mymensingh,  dated 
\e  yih  December  i86g,  reversing  a  decision 
ike  Moonsiff  of  NickUe^  dated  the  12th 
\pril  i86g. 

Ram  Chunder  Tantra  Doss  (Plaintiff), 

Appellant, 

versus 

phurmo  Narain  Chuckerbatty  (one  of  the 
Defendants),  Respondent, 

w  Hem  Chunder  Banerjee  for  Appellant. 

^s   Romesh  Chuhder  Mitter  and  Luleet 
Chunder  Sein  for  Respondent. 

interest  of  an  heir,  according  to  Hindoo  Law  ex- 

t  on  the  death  of  a  widow  in  possession,  is  not 

ty,  but  a  mere  expectancy,  and  therefore  is  not 

liable  to  attachment  and  sale  in  execution  of 

by  the  205th  Section  of  Act  VI 11.  of  1859. 


rV  case  wcu  re/erred  to  the  Full  Bench  by 
^hear  and  Mitter,  J  J*,  with  the  following. 
""emarks  : — 

\Phear,  J, — If  the  decision  of  a  Division 
^nch,    reported    in    12    Weekly   Reporter, 
^e  54,  be  correct,  then  tbe  judgment  of  the 
iwer  Appellate  Court  4s  right.     But  we  feel 
dves  unable  to  concur  in  this  decision. 

Speaking  for  myself,  1  have  been  accus- 
ted,  when  sitting  in  the  other  side  of  the 
L,  and  there  dealing  with  execution-cases, 
consider  that  the  reversionary  right  of  an 

if  to  the  last  male  holder  of  immoveable 

*  ij  VV.  R.,  p.  45,  overruled. 


property  expectant  on  the  death  of  a  Hindoo 
widow  in  possession  did  not  constitute  such 
property  as  could  be  attached  and  sold  in 
execution  of  a  decree.  The  right,  such  as  it 
is,  appears  to  us  to  amount  to  nothing  more 
than  an  expectation,  and  to  be  in  nowise  a 
vested  interest.  We  believe  that  there  have 
been  rulings  made  after  argument  going  this 
length  on  the  original  side  of  the  Court, 
though  we  are  not  at  this  moment  able  to  lay 
our  hands  upon  a  report  of  one.  Of  course, 
if  the  so-called  heir  voluntarily  sells  his 
reversionary  right  on  his  succeeding  to  the 
property  (if  he  .does  so),  a  Court  of  Equity 
will  compel  him  to  fulfil  his  contract.  But 
such  a  case  differs  fundamentally  from  the 
one  before  us. 

If  however,  the  decision  referred  to  be 
correct  law,  then  it  seems  that  there  remains  - 
at  least  one  issue  of  fact  necessary  for  the 
complete  determination  of  the  case  between 
the  parlies  which  has  not  yet  been  tried  by 
the  Lower  Appellate  Court;  and  we  ought, 
therefore,  to  send  back  the  case  for  the  pur- 
pose of  having  this  tried. 

Under  these  circumstances,  we  think 
that  we  are  obliged  to  have  recourse  to  a 
Full  Bench  for  guidance ;  and  having  regard 
to  the  facts  of  the  present  case,  we  shall  put 
our  question  into  the  following  shape  : — 

A  is  proprietor  in  possession  of  a  certain 
share  in  speciiied  property.  B  is  in  the  en- 
joyment of  the  remaining  share  of  the  estate 
of  Hindoo  widow,  /^  e,,  as  the  widow  of  C, 
deceased,  the  last  presiding  proprietor  there- 
of. 

Would  A,  in  the  event  of  B  dying  in  his, 
lifetime,  be  the  immediate  heir  of  C  in 
respect  of  the  share  enjoyed  by  B  ?  Does  an 
attachment  of  ihe# whole  property  in  execution 
of  a  money-decree  against  A,  followed  by  sale 
of  the  rights  and  interests  of  A  in  that  pro- 
perty, pass  to  the  purchaser  the  expectant  or 
so-called  reversionary  right  of  A  to  the  share 
which  is  enjoyed  by  the  widow,  and  give  him 
a  good  title  to  possession  of  it  on  the  occur- 
rence of  the  death  of  the  widow  ? 

The  judgment  of  the  Full  Bench  was  delivered 

as  follows  by — 

Norman,  C.  J. — We  are  all  of  opinion  that 
the  interest  of  an  heir,  according  to  Hindoo 
Law,  expectant  on  the  death  of  a  widow  in 
possession,  is  not  property.  It  is  a  mere  ex- 
pectancy, and  therefore  not  rendered  liable  to 
attachment  and  sale  in  execution  of  a  decree 
by  the  205th  Section  of  Act  VIII.  of  1859.    ^ 
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This  point  was  considered  after  very  full 
argument  in  a  case  reported  in  Volume  II., 
Indian  Jurist  (N.  S.),  page  277*  (Bhoobun 

•  Ordinary  Original  Civil  Jurisdiction. 

The  24th  June  1S67. 

Present : 

The  Hon'ble  J.  P.  Norman,  Judge. 

Bhoobun  Mohun  Banerjee,  Plaintiff, 

versus 

Thakoor  Doss  Biswas,  D%fendant. 

The  Advocate-General  and  H^de  for  the  Plaintiff. 

Kennedy  and  Broughton  for  the  Defendant. 

NormanyJ. — Mr.  Kennedy  on  behalf  of  the  defend- 
lAnt  moved  to  set  aside  an  order  made  by  this  Court  on 
the  26th  of  April  last,  prohibitin?  the  defendant  from 
alienating  the  property  mentioned  in  the  tabular  state- 
ment annexed  to  the  said  order ;  and  another  order,  dated 
the  14th  of  May,  directing  the  Sheriff  of  Calcutta  to  sell 
the  above-mentioned  property,  and  that  the  Sheriff 
might  be  restrained  from  proceeding  to  sell  the  pro- 
perty. 

The  plaintiff,  having  obtained  a  decree  in  this  suit 
for  Rupees  8,040  for  debt  and  Rupees  215-8  for  costs, 
presented  to  this  Court  a  petition  under  Section  213  for 
the  attachment  of  a  number  of  houses  described  as  **  be- 
longing to  the  estate  of  the  late  Rasmoney  Dossee," 
and  obtained  an  order  for  their  attachment  under  Sec- 
tion 23^,  prohibiting  the  defendant  from  alienating  the 
same.  The  schedule  annexed  to  that  order  described  the 
property  attached  as  *'  the  reversionary  right  of  the  de- 
"fendant  in  the  following  properties,"  mentioning  the 
houses  in  detail. 

The  inventory  does  not  contain  a  specification  of  the 
defendants  share  or  interest  therein  to  the  best  of  the  ap- 
plicant's belief  and  so  far  as  he  has  been  able  to  ascertain 
the  same,  as  required  by  Section  213.  This  is  a  grave 
irregularity.  A  debtor  whose  property  may  be  sold  under 
a  loose  description  of  this  sort  might  sustam  great  injury 
-by  it.  If  an  application  had  been  made  to  stay  the  sale 
on  account  of  this  defect  in  the  proceeding,  I  should 
probably  have  acceded  to  it,  and  compelled  the  plaintiff 
to  pay  any  costs  of  or  occasioned  by  the  applicati9n. 

The  nature  of  the  interest  which  the  plaintiff  seeks  to 
bring  to  sale  is  se^  out  in  the  plaintiff's  petition. 
From  this  it  appears  that  Raj  Chunder  Doss  died,  leaving 
as  his  heiress  his  widow  Rasmoney  Dossee.  He  also 
left  four  daughters,  of  whom  two  afterwards  died  in 
the  lifetime  of  their  mother,  each  leaving  one  son. 

On  the  death  of  Rasmoney,  she  was  succeeded  by  Srec- 
mutty  Puddomoney  Dossee  and  Sreemutty  J  uggodumba 
Dossee,  the  survivmg  daughters  of  Raj  Chunder  Doss. 

Thakoor  Doss  Biswas  is  one  of  the  sons  of  Juggodumba 
Dossee  by  her  husband  Mothoor  Mohun  Biswas.  After 
the  death  of  his  mother  and  aunt,  he  will  apparently  be 
entitled  to  succeed  to  the  properties  now  in  their  pos- 
session as  an  heir  jointly  with  all  the  sons  of  his  mother 
and  her  sisters  who  shall  then  be  living. 

Mr.  Kennedy  contended  that  the  so-called  reversion- 
ary interest  of  Thakoor  Doss  was  a  mere  expectancy,  and 
as  such  could  not  be  attached  in  execution  of  a  decree ; 
and  he  referred  to  a  case  decided  by  Mr.  justice 
MacphcrsoD — Koraj  Koonwar  versus  Kemul  Roonwar, 
^  Weekly  Reporter,  p.  34* 


Mohun  Banerjee  versus  Thakoor  Doss 
was),  in  "which   the   Court  on  the  or 


The  Advocate-General  contended  that  the 
has  property  in  the  houses  mentioned  in  tbe  iDn 
which,  under  the  201st  and  205th  Sections,  is  liable  I 
tachment  and  sale  in  execution   of  the  d«rree. 
Advocate-General  also  took  a  preliminary  obi< 
the  defendant  had  no  interest  in  the  qaesbonaadi 
to  object  to  the  attachment;  that  if  the  sale  todci 
and  tne  attachment  and  sale  were  not  warranted  t^ 
Vni.,  nothing  would  pass,  and  his  interest  wouidi 
affected. 

I  think  that  there  is  nothing  whatever  in  tbe  i 
point.     If  the  defendant's  interests  were  nov  i 
would  only  realize  a  very  small   sum.    Ewfi  if 
were  no  chance  of  a  surplus,  he  would  have  ao  fli 
in  seeing  that  the  property  was  sold  in  such  a 
as  to  pay  his  debts.     On  that  ground  to  I^ocbcsi 
Harvey,  i  Queen's  Bench  Reports,  p.  ^^t  k  was 
that  a  defendant  against  whom  a  fiat  in  bankrapttyl 
issued  was  not  disqualified  by  want  of  intcrtst  " 
moving  to  set  aside  an  execution  on  ^judgisrflt 
larly    entered    upon   a  warrant  of   attorney  M 
ground  of  bad  faith.     But  there  is  another 
which  I  think  he  is  at  liberty  to  come  in  aw 
the  attachment.     It  appears  to  me  that,  if  he 
the  execution  to  go  on  without  taking  any  obj« 
it,  and  permitted  his  creditor  to  get  satisfictMO 
sale,  it  might  hereafter  be  fairly  contended  thatbei 
precluded  from  objecting  that  nothing  passed  oail 
sale  which  he  had  tacitly  allowed,  and  of  vhicfahel 
elected  to  take  the  benefit. 

1  now  come  to  the  main  point  in  the  case.  Dan 
take  the  inheritance  in  default  of  male  tssi 
brooke's  Digest,  Book  V.,  Sections  419  2Q<i  4^* 
rally  speaking,  no  doubt,  a  daughter  has  bod 
alienate  property  which  she  takes  by  dcsceat  fjw 
father  to  the  detriment  of  the  other  heirsof  her  tr"^ 
SeeMacnaghten'sHindoo  l^w.  Volume  II.,pa^5 
232 ;  Mussamut  Gyan  Koonwur  <p^r5«5  Dookhoa . 
4  Select  Reports,  page  330.  But  it  is  eipr 
down  that  she  may  make  a  gift  (of  a  limited 
the  property)  to  a  son  on  account  of  his  Hial 
Colebrookes  Digest,  Book  V.,  Section  353  *«!« 
Section  360.  She  has  also  apparently  a  power 
to  that  of  a  widow  to  sell  or  charge  the  prop* 
case  of  necessity  for  the  payment  of  the  debte^ 
father,  the  performance  of  her  funeral  rites,  tie 
port  of  his  relatives  or  her  own  maintcaua. 
Strange's  Hindoo  Law,  Volume  1.,  page  140,  the  f 
of  a  daughter  is  treated  as  larger  than  that  of  a  « 
It  is,  in  fact,  cut  down  by  treating  the  t<=^**  |]^J2Fj 
the  duties  and  powers  of  a  widow  in  this  remectJ 
applying  generally  to  the  case  of  women  who  Ufeef 
perty  (other  than  stridhun)  by  inheriUncc--bee  U 
bhaga.  Chapter  XI.,  Section  2,  verse  3>,  *^J*. 
nions  of  the  Pundits  in  the  case  last  above  ot«^^^ 
daughter's  estate  cannot  he  said  to  be  a  mere  IrfC'esig 
as  it  has  been  treated  by  Sir  F.  Macnajfhten^s  aw«J 
ations  on  Hindoo  Uw,  page  67.  As  heiress  w '»'^ 
being  in  possession,  the  daughter  rcprcseots  «"*" 
estate.  Her  position  appears  to  be  strictly  an«5?52' 
that  of  a  widow.  Now,  it  has  been  detcrroinofl »«< 
Hindoo  widow  has  not  a  mere  lifc-mtcrest,  VM 
whole  estate  is  for  the  time  vested  ra  her,  ateor- 
for  some  purposes,  though  in  some  respects  twiq 
fied  interest— See  Sreemutty  Jadoomoney  Uabeetj 
Saroda  Prosonno  Mookeriee,  1  Bouloois.p-»»;J 
roentof  Sir  James  Colvile,  Doedem  GolucknwD^  w 
T,v  Degumbur  Dey,2  Boulnois,  pp.  ^91^^^^ -^i 
nath  B vsack  vs.  Hurrosoondurce  Dossee,  Uarice  sr- 
tional  Cases,  p.  91 ;  Katama  Natchiar  xs.  the 
Shivagunga,*  9  Moore's  Indian  An^ls,  PP^l^ 
In   Hurry   Doss  Dutt  vs.   S.  M.  \)pooma_D^ 
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ide  followed   a  previous   decision  of  Mr. 
BStice  Campbell  and  Mr.  Justice  Macpherson 


i's  Indian  Appeals,  pp.  433-445>  the  Privy  Coun- 

:  that,  whether  or  not  daughters  stand  in  the  same 

toon  as  a  widow  with  regfard  to  the  right  of  dispo- 

I of  the  property,  they,  at  all  events,  stand  in  the 

situation  as  to  their  right  of  administration  and 

;  of  enjoyment  of  the  property  for  their  own  lives ; 

Son  that  ground  the  Court  refused  to  act  upon  the 

Ctples  which  are  applied  in  Courts  of  Equity   in 

ad  for  securing  in  the  public  funds  property  to 

tone  person  is  entitled  in  possession  and  another 

lioder. 

Until  the  death  of  a  daughter,  it  is  not  known  who 
succeed  her.  In  the  case  now  before  me,  the  defend- 
s  not  the  immediate  heir  in  expectancy  of  either  his 
or  his  aunt.     The  whole  property  will  go  in  the 
iiDstance  to  the  sister  who  shall  survive.     After  the 
of  such  surviving  sister,  if  the  sisters  were  married 
the  property  devolved  on  them,  the  surviving  sons 
the  sisters  will  take  equally  per  capita.     Those 
FlhoBi  the  property  may  go  will  take  as  heirs  of  their 
father.    Till  the  event  happens  on  which  the  pro- 
devolves,  the  several  sisters'  sons  are  merely  ex- 
heirs.    Ordinarily  the  possibility  of  succeeding 
mere  expectant  heir  is  no  property ;  and  that  is  so 
anlcss  the  peculiar  inchoate  interest  by  birth  of  an 
according  to  Hindoo  Law  is  a  present  interest  which 
him  in  a  position  different  from  that  of  the  heir  of 
Ltetail  according  to  English  Law.  Hindoo  Jurists, 
opinions  arc  received  as  law  in  Bengal,  lay  down 
the  expectant  interest  of  a  son,  in  other  words, 
has  been  called  the  inchoate  right  of  inheritance 
birth,  is  not  property— 5^^  Dyabhaga,  Chapter  I., 
«  U.  14,  I5»  «8,  19,  26,  30-3?,  39»  42.      In  these 
cs  it  is  distinctly  declared  that  property  is  not 
in  sons  while  the  father  lives  ;  they  have  no 
ip  while  their  father  is  living. 


to  be  found  in  Volume  VI.,  Weekly  Reporter, 
page  34. 

The  case  will  go  back  to  the  Division  Bench 
for  trial. 


The  case  of  Upoorna  Dossee,  in  fact,  goes  a  long  way 
to  show  that  daughters'  sons  have  no  property  in  the 
ancestral  estate  while  the  daughters  are  alive.  They 
cannot  interfere,  or  call  on  the  Court  to  interfere,  with 
the  management  of  the  property  by  the  daughter,  un- 
less there  is  manifest  danger  to  the  estate  from  the 
mode  in  whidi  the  daughter  is  dealing  with  it.  It  is 
clear  that,  if,  acting  within  the  limits  of  her  authority,  a 
widow  thinks  fit  to  alienate  any  particular  portion  of  the 
property,  she  has  a  right  to  do  so  without  the  assent  of 
the  heirs.  No  heir,  no  alienee  of  an  expectant  heir, 
could  interfere  and  be  heard  to  say  :  "  I  object  to  your 
selling  this  house,  this  land,  or  this  piece  of  Government 
paper.  Sell  something  else."  Within  the  limits  of 
their  powers,  whether  these  are  exactly  the  same  as 
those  of  the  widow  or  not,  daughters  are  in  the  same 
positions  as  the  widow. 

It  is,  therefore,  not  only  a  mere  contingency  whether 
the  defendant  will  ever  take  as  heir,  but  it  is  also  un- 
certain what  he  will  take  if  he  ever  does  succeed  as  heir. 
The  conclusion  at  which  1  arrive  is  that  the  defendant 
is  merely  an  expectant  heir,  and  that  he  has  not  any 
property  in  the  ancestral  estate  now  in  the  possession 
of  his  mother  and  aunt. 

I  am  informed  by  Mr.  Justice  Macpherson  that  the 
case  reported  in  the  6  Weekly  Reporter,  p.  34,  was  de- 
cided after  time  taken  by  the  Court,  and  that  it  was 
very  fully  considered. 

As  I  entirely  agree  with  the  view  taken  by  the  Court 
in  its  appellate  brancti  in  that  case,  it  only  remains  for 
me  to  say  that  the  attachment  a^W  order  for  sale  must 
be  set  aside  with  costs,  and  the  Sheriff  restrained  from 
selling  the  propeity.  • 
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The  17th  April  1871. 


Present : 


The  Hcm'blc  J.  P.  Norman,  Officiating  Chief 
i    ymaite,  and  the  Hon'blc  G.  Locb,  H.  V. 

Baylej,  A.  G.  Macpherson,  and  D#arka- 

nath  Miner,  Judges,  * 

Xnboolent— Shareholders— Fracttonal  shares. 


No.  1798  of  1870  under  Act  X.  of 
1859. 


Il^frfh/  Appeal  from  a  decision  pmsed  by 

j    ike  Judge  of  Beerbhoom,  dated  the  Jth 

ymiu   18 JO,  reversing  a  decision  ^f  the 

Btfuty   Collector  of  that  District,  dated 

\     ikt  itt  Mdrch  tSjo. 

Indar  Churider  Doogur  (Plaintiff), 
Appellant^ 

versus 

Bindabun  Bfcharee  (Deftodant), 
Respondent. 

Badoos  Item  Chunder  Bamrjeo  and  Deben- 
dtr  Chunder  Ghose  for  Appellant 

Bisboo  Bama  Churn  Banerjee  for 
Respondent 

lo  m  wok  m  which  the  xeniodar  sought  to  recover 
fouesnoo  with  mesne-profits,  the  tenant  declared  the 
luid  to  be  rent-free.  The  decree  gained  by  the  zemih- 
§K  d&dared  the  huid  to  be  m&t,  but  refused  to  give 
poam  ■linn  and  m^sne-profits,  and  it  declared  0ke  di- 
fcodant  entitled  to  possession  so  long  as  he  performed 
the  service  for  which  the  land  was  granted,  but  that, 
00  his  feilure  to  do  so,  the  zemindar  might  resume  the 
tend.    The.zemindar  did  not  resume ;  but  fiie  present 


plaintiff,  who  is  a  purchaser  from  the  semindar,  sued 
for  a  kubooteut*  from  the  tenant  who  is  still  in  posies, 
sion.  H«LD  that  the  pkinttff  #as  not  entitled  to  a 
kubooleut,  as  the  tenant  might  be  perfectly  willingi  sp 
far  as  Yvas  known,  to  perform  the  service  which  he  was 
required  to  render. 

Per  Norman,  C,  J.—Ks  a  general  rule,  the  holder  of 
a  tenure  cannot  be  sued  by  owners  of  fractional  shares 
in  the  superior  tenure  fbr  separate  khbobl^b  aicCfkttt^l 
to  the  proportkws  to  which  they  allege  themielHs  Itt 
be  entitled  in  the  superior  tenure. 

Per  Mitter,  JF  VThe  shareholders  of  an  undMlM 
estate  have  no  right  to  divide  a  holding  or  tenure  with- 
out the  oonsfent  of  the  tenants  the  paf  flielit  to  dach 
shareholder  of  his  quota  of  the  not  Is  of  ksell  rio 
evidence  of  such  consent;  ahhough,  when  coupled  with 
other  facts  and  circumstaaces,  it  ma^  justify  a  Courl 
of  justice  in  coming  to  the  conclusioii  that  the  t«nint 
actually  consented  to  the  ditision  6f  his  teriarft  Into  & 
corresponding  number  of  distinct  holding5« 

This  cdsi  tbos  referred  to  the  Full  Bikc% 
by  Kemp  and  Olove^,  JJ.y  with  the 
follMvikg  remarks  ;— 

Glover,  J. — I  do  not  see  how  we  can 
(nnder  tlie  Court's  Rdles  of  Practice)  iitoid 
sending  this  caae  to  the  Full  Bench. 

The  point  for  decision  is  whether  a  suit 
by  the  owner  of  ji  fractional  share  of  an 
undivided  estate  for  a  kubooleut  will  lie. 

In  Niddee  Ram  Sircar  versus  Dhun- 
kishen  Bhtttacliarjee  (6  Wcfekly  Reporter 
5  J)  it  wils  decided  by  Baylefy  add  SotDlbhdCy- 
nath  Puiidit,  JJ.*,  that  such  a  sltiit  could  be 
brtmght.* 

In  Soorut  Soonduree  t>ebf  a  versus  Messrs. 
R.  Watson  and  Co.  (11  Weekly  Reporter,  p. 
25),  Norman  and  E,  Jackson,  Jj.,  held  that 
nothing  in  Act  X.  of  1859  gave  authority 
to  a  party  entitled  to  a  fractional  share  of 
an  undivided  estate,  though  he  might  be 
receiving  a  definite  portion  of  rent  from  the 
tenant,  to  maintjun  a  suit  for  a  kubooleut  in 
respect  of  such  undivided  share. 

Btit   in    Obdoy    Chundet  Dhtir   1>€ir$^ 
Katate  Tari  D4s^  (t  i  WWkiy  Reporter,  5. 
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.393),  Bay  ley  and  Dwarkanath  Mitter,  JJ., 
jujed  that,  where  no  partition  had  been  made 
between  several  landholders,  no  one  of  the 
co^parceners  had  a  right  to  sue  for  a  kuboo- 
leut  for  his  own  fractional  share.  The 
question,  however,  as  to  whether  the  tenant 
had.  been  paying  rent  separately  to  the  co* 
parcener  suing  for  a  kubpoleyt  did  not  arise 
io  this  case;  and  the  two  precedents  are 
not,  therefore,  absolutely  opposed  to  each 
iQtb^r.     ......  .  • 

.  In  the  case  of  Gunganarain  Dass  versus 
Sharoda  Mohun  Roy  (12  Weekly  Re- 
porter, page  31),  Macpherson  and  E.  Jack- 
son, ]Jy  held  that  a  suit  by  one  of  seve- 
ral joint  proprietors  to  recover  a  certain 
proportion  of  rent  said  to  be  payable  by 
defendants  will  not  lie  in  the  absence  of  the 
jOther  joint  proprietors,  unless  the  defendants 
have  paid  their  rents  to  the  plaintiff  sepa- 
rately, or  have  agreed  to  do  so. 

:  The*  last  reported  case  is  Romanath 
Ruckhit  versus  Chand  Huree  Bhooya  (14 
Weekly  Reporter,  page  432),  in  which  the 
learned  Judges  (Bay ley  and  Paul,  JJ.)  fol- 
lowed the  ruling  in  GunJ;anarain  Dass  versus 
Sharoda  Mohun  Roy. 


Thi^y  did.  not  think  it  necessary  to  refer 

.the  point  to  a  Full  Beach,  although  there 

was  a  conflict  of  decision^  on  the  subiect, 

because,  as  Mr.  Justice  E.  Jacksoa  had  seen 

reason  to  change  the  opinion  he  had  come 

.  .         ...        •  '" 

to  in  the  case. of  Soorut  Soonduree  Debia, 

•  .  ■.,....  •. 

the  decision  in  that  cas^  was   that  of  one 
Judge  only  (Mr.  Justice  Norman). 

•  I  do  not  see  what  difference  this  tnakes. 
^he  decision  in  the  cdse  of  Soorut  Soon- 
tluree  Debia  has  never  beftn  reviewed,  but 
•remains,  to  afl  intents  and  purposes,  a  bind- 
ing  decision;  notwithstanding  that  one  of 
^the  learned  Judges  who  took  part  in  it  saw 
.aftefwardst  reason  tp  chaise  hi;  ppiBion.  - 


And  so  long  as  this  decision  stands^  \t\ 
undoubtedly  in  direct  conflict  with  the 
decisions  noted  above,  and  specially 
that  of  the  8th  of  December  1870  (i 
Weekly  Reporter,  page  432). 

Under  these  circumfitances,  I  thisk 
we  ought  to  refer  the  present   case  to 
Full  Bench.  • 

Kemp,  y. — There  certainly  is  a 
ih  the  decisions.    I  have  no  objection  to 
case  being  referred  to  the  Full  Bench. 

The  following  are  the  judgments  of  ike 
Full  Bench:— 

Normauy  C,  y* — In  the  present  case, 
defendant  appears  to  be  holding  i  S  b4 
of  land  under  a  tenure  the  conditioiis 
which  bind  him  to  render  certain 
to  the  zemindar  as  a  bearer.  The 
brought  a  suit  against  the  defendant, 
set  up  that  he  held  his  land  as  lakberaj, 
rent-free.  The  decree  of  the  Apj 
Court  declared  that  the  mil  rights  of 
zemindar  had  been  established ;  that  the 
fendant's  claim  to  hold  lakheraj  should 
set  aside;  that  the  zemindar's  claim 
khas  possession  and  wassilat  shoald  be 
missed;  and  further  declared  that.  If 
ryot,  that  is,  the  defendant  in  the  pi 
case,  failed  to  perform  service  as  a 
the  zemindar  would  be  at  liberty  to 
the  land. 


The  present  suit  is  brought  by  a 
who    purchased    a   TO-annas  share   of 
putnee,  and  a  one-anna  share  of  the  zei 
daree  to  which  the  defendant's  tenure 
subordinate.    The  suit  is  broagbt  for 
purpose   of  obtaining  a  kubooleut  for 
annas  as  his  proportion  of  the  jumms 
money-rent^  which  he  supposes  to  be 
able  on  the  land  which  was  in  the  di 
ant's  possession  as  service-land,  service 
bein^  now  required  of  him. 
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*fae    point  referred    for  our   decision   is 


Whether  a  suit  by  the  owner  of  a  frac- 
mal  share  of  an  undivided  estate  for  a 
ibooieut  will  lie/' 

tennre  is  an  entire  thing.  The  obli- 
to  pay  the  rent  reserved  upon 
letting  of  land  or  in  respect  of  the 
of  land  by  a  ryot  is  either  a  contract 
obligation  in  the  nature  of  a  contract 
>ay  the  rent.  The  obligation  is  single 
entire.  A  tenant  is  not  liable  to  have 
entire  tenure  sub-divided  and  split  up 
Inst  his  own  will  and  to  his  own  pre- 
^^  by  any  act  on  the  part  of  the  persons 
[whom  he  is  liable  to  pay  rent.  Again, 
contract  or  obligation  to  pay  rent  as  a 
;Ie  sum  cannot  be  split  up  and  sub-divided 
converted  into  several  obligations  to 
different  proportionate  parts  of  the  sum 
Idifferent  individuals  at  the  will  of  the 
to  whom  the  rent  is  payable.  But 
the  obligors  to  whom  the  entire  rent 
lyable  could  not,  against  the  will  of  the 
[ant,  increase  the  burden  of  the  obliga- 
by  compelling  the  ryot  to  pay  to  several 
^ns  at  different  places  and  in  separate 
^rtions,  much  l^ss  can  one  shareholder, 
|o  coold  not,  in  absence  of  the  others,  even 
alone  to  enforce  the  original  obligation, 
intain  a  suit  to  compel  the  ryot  to  pay 
a  proportion  of  the  debt.  If  such  a 
could  be  maintained,  the  greatest  in- 
:ice  would  be  done  to  ryots.    A   ryot's 


to  pay  to  the  several  proprietors  according 
to  their  shares.  The  ryot  sued  by  a  person 
who  alleges  himself  to  be  entitled  to  a  parti- 
cular share  of  the  rent  has  no  means  of 
knowing  what  are  the  rights  of  .the  differ- 
ent co-proprietors  as  amongst  themselves. 
If  he  were  sued  and  compelled  to  enter  into 
a  kubooleut  for  8  annas  of  the  rent  by  one 
co-proprietor,  ke  might  afterwards  find 
that  he  hsTd  no  answer  when  sued  by 
another  who  alleged  that  he  had  a  lo-annas 
share.  I  may  say  that,  since  I  have  sat  in 
this  Court,  I  have  seen  several  instances  in 
which  ryots  have  been  compelled  by  pro- 
ceedings of  an  analogous  character  to  pay 
1 8  annas  in  the  rupee. 

I  think  it  clear  that,  as  a  general  rule,  the 
holder  of  a  tenure  cannot  be  sued  by  owners 
of  fractional  shares  in  the  superior  tenure 
for  separate  kubooleuts  according  to  the 
proportions  to  which  they  allege  themselves 
to  be  entitled  in  the  superior  tenure. 

In  the  case  before  us,  for  aught  that  I 
know,  it  may  be^  that,  while  the  1 1  annas 
shareholder  represented  J)y  the  plaintiff 
wants  a  money-rent,  the  5-annas  share- 
holder may  desire  to  be  carried  in  his 
palkee. 

I  do  not  mean  to  say  that,  where  a  frac- 
tional share  of  an  undivided  estate  is  held 
by  the  subordinate  tenant  as  a  separate 
tenure,  a  suit  for  a  kubooleut  in  respect  of 
such  fractional  share  of  such  estate  will  not 


dertaking  is  to  pay  his  rent  simply,  not   lie  against  the  tenant.    Nor  do  I  contend 
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that  the  several  owners  of  shares  in  a 
zemindaree  may  not  sue  separately  for  pro- 
portions of  rent  payable  to  each  of  such 
owners  in  cases  where  the  facts  give  rise  to 
the  presumption  of  an  agreement  by  all 
parties  that  the  rent  should  be  paid  in  sepa- 
rate fractional  shares  to  the  several  parties 
ititerested. 

The  party  who  caused  this  reference  must 
pay  two  gold  mohurs  as  costs. 

Lochf  J, — I  desire  to  add  a  few  words. 
It  appears  to  me  that,  looking  at  the  facts 
of  this  case,  as  they  are  now  disclosed  to  us, 
we  ought  not  to  answer  the  question  which 
has  been  referred  to  us,  because  it  does  not 
arise  in  the  present  case. 

The  zemindar  sought  to  recover  posses- 
sion with  mesne-profits.  The  tenant  declar- 
ed the  land  to  be  rent-free.  The  decree 
gained  by  the  zemindar  declared  the  land  to 
be  m&I,  but  refused  to*  give  possession  and 
mesne-profits,  and  it  declared  the  defendant 
entitled  to  possession  so  long  as  he  perform- 
ed the  service  for  which  the  land  was  grant- 
ed,  but  that,  on  his  failure  to  do  so,  the  zemin- 
dar  might  resume  the  land.  There  the  mat- 
ter rests.  The  zemindar  did  not  resume. 
But  the  plaintiff,  who  is  a  purchaser  from 
the  zemindar,  comes  in  and  asks  for  a  ku- 
booleut  from  the  tenant  who  is  still  in  pos- 
session, and  perfectly  willing,  so  far  as  we 
know,  to  perform  the  service  which  he  is 
required  to  render. 

Under  these  circumstances,  the  question 
•  which  has  been  referred  to  us  does  not  arise, 


and  I  think  we  should  decline  to 

Macphfrson,  J. — The  circumstanoet 
fore  us  are  so  peculiar  that  the  general 
tion  referred  to  us  can  scarcely  be 
arise  at  all.    I  therefore  desire  to  limit 
answer  to  the  particular  case  which  is 
before  us.    It  is  clear  the  plaintiff 
be  entitled  to  a  kubooleut,  as  Mr.  Ji 
Loch  has  shown. 

Baylty^  J, — ^I  am  of  the  same 
with   Mr.  Justice  Loch.    I  also   ttsoA 
the  question  referred  does  not  arise 
facts  stated  in  the  plaint  or  in  the 
Upon  the  facts  as  stated  by  the  Chief 
tice,  I  think  it  clear  that  a  snit,  as 
in  the  present  case,  would  not  lie. 


Miiier,  J. — I  concur  ifi  the 
pressed  by  Mr.  Justice  Loch.  The 
referred  to  us  does  not  arise  on  die 
admitted  by  the  plaintiff,  and  I  do  not, 
fore,  think  myself  bound  to 
opinion  upon  it.  I  wish  to  state, 
that,  as  a  matter  of  principle,  the 
holders  of  an  undivided  estate  have 
right  to  divide  a  holding  or  tenure 
the  consent  of  the  tenant  The 
to  each  shareholder  of  his  qoota  of 
rent  is  of  itself  no  evidence  of  sadi 
although,  when  coupled  with  ocher  facts 
circumstances,  it  may  justify  a  QnbI 
justice  in  coming  to  the  condosion  that 
tenant  actually  consented  to  the  dhisiOltl 
his  tenure  into  a  corresponding  numbCT' 
distinct  holdings. 
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The  34th  January  1871. 


Present : 


lon'ble  J.  P.  Norman,  Officiating  Chief 
itice,  and   the  Hon'ble  J.  B.  Phear, 


re. 


t^-Liinitotioii— Clauses   xo    and   16, 
Sectioo  I,  Act  XIV.  of  1859. 

Xpptalfroffi,  the  decision  of  the  Hon  hie  W. 
vrkh,  exercising  the  Ordinary  Original 
nl  Jurisdiction  oft  he  High  Court, 

i.  J.  Leslie  (one  of  the  Defendants), 
Appellant^ 

versus 

ichanun  Mitter  (Plaintiff),  Respondent, 

Hyde  and  Mr.  Evans  for  the  Appellant. 
Ur.  Phillips  for  the  Respondent. 

piaiatif!  sued  under  an  affreement,  which  was 
ed  before  the  Registration  Law  came  into  effect, 
vhkfa  he  entered  into  the  service  of  the  de- 
..it,  an  attorney,  and  by  which  he  agreed,  amongst 
'thian,  to  advance  tne  defendant  such  sums  of 
y  as  be  may  request  not  exceeding  10,000  rupees 
ttime,  and  not  exceeding  the  fths  value  of  all  bills, 
'x.,ofthedefendant'sbusiness,  whichbills,  stocks, 
defendant  was  to  make  over  to  the  plaintiff  and 
r»  who  were  to  have  the  custody  of,  and  a  lien  on, 
biUs,  stocks,  &c. ;  and  the  de»ndant  was  under 
to  pay  Interest  at  9  per  cent,  per  annum  on  all 
made  to  him  by  the  plaintiff. 

LD  that  the  suit  was  one  for  a  breach  of  a  con- 
Lin  writing  signed  by  the  defendant  to  be  bound 

7,  within  Clause  10,  Section  1,  Act  XIV.  of  1S59; 

tbe  document  could  not  be  reiR^stered  at  the  time 
I  execution,  the  period  of  limitation  applicable  to  it 
fears  under  Clause  16  of  that  Section. 

;Hi5  was  a  suit  by  the  plaintiff  founded  on 
Agreement,  dated  the  9th  April  1864,  the 
of  which  ran  as  follow : — 

ticks  of  agreement  made  and  entered  in- 
reen  Sheppard  John  Leslie  of  Calcutta, 
ntor  of  the  first  part,  Punchanun  Mitter 
inossey  Ghose's  Street  in  Calcutta  of 
ittcond  part,  and  Sreemutty  Prosono  Coo- 
! Doflsee  of  Rutton  Sircar's  Garden  Street 
[Calcutta,  wife  of  Nilmoney  Mullick  of  the 
'  put,  witnessetfa — 


i*..i 


First. — ^That  the  said  Punchanun  Milter 
shall  and  will  employ  himself  for  the  term  of 
twelve  months  from  the  ist  day  of  April  1864 
as  cashier  and  accountant  to  the  said  Sheppard 
John  Leslie,  and  shall  and  will  retain  and 
keep  under  him  an  establishment  consisting 
of  a  native  cashier,  two  collecting  sircars, 
and  one  durwan,  and  shall  and  will  devote 
his  whole  time  to  such  employment. 

Second, — ^That  the  said  Sreemutty  Prosono 
Coomaree  Dossee  shall  and  will  stand,  and  be 
security  for  the  Punchanun  Mitter,  and  shall 
and  will  make  good  any  losses  sustained  by 
the  said  Sheppard  John  Leslie  on  account, 
neglect,  or  default  of  the  said  Punchanun 
Mitter. 

Third.-— ThaX  the  said  Punchanun  Mitter 
and  Prosono  Coomaree  Dossee  shall  and  will 
be  securities  for  the  said  cash  establishment 
of  the  said  Punchanun  Mitter,  and  shall  make 
good  all  losses  sustained  by  the  said  Sheppard 
John  Leslie  by  reason  of  any  act,  default,  or 
neglect  of  the  said  cash  establishment  or  any 
of  them. 

Fourth. — That  the  said  Punchanun  Mitter 
shall  receive  from  the  said  Sheppard  'John 
Leslie  monthly,  and  every  month  during  the 
continuance  of  these  presents,  the  sum  of 
Rupees  250  for  his  personal  allowances  and 
for  his  said  cash  establishment,  which  said 
salary  is  to  be  paid  on  the  15th  of  every 
succeeding  month. 

Fifth. — That  such  cash  eitftablishment  shall 
be  appointed  by  the  said  Punchanun  Mitter 
with  the  consent  of  the  said  Sheppard  John 
Leslie,  and  shall  be  liable  to  dismissal  or  fine 
at  the  option  of  the  said  Sheppard  John 
Leslie,  and  all  fines  which  the  said  Sheppard 
John  Leslie  may  impose  on  sufficient  cause 
being  shown  shall  be  deducted  from  the  $aid 
monthly  sum  of  Rupees  350. 

Sixth. — That  the  said  Punchanun  Mitter 
and  Sreemutty  ProsonoCoomareeDossee  shall, 
from  time  to  time,  on  requisition  being  made 
to  either  of  them,  advance  to  the  said  Shep- 
pard  John  Leslie  such  sums  of  money  as  he 
may  request,  provided  there  shall  be  at  no  one 
time  a  larger  sum  due  by  the  Sheppard  John' 


J 
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Leslie  on  account  of  such  advances  than  three- 
fourths  value  of  all  bills,  stocks,  and  other 
property  which  the  said  Sheppard  John  Leslie 
will  make  over  to  the  said  Punchanun  Mitter 
and  Sreerautty  Prosono  Coomaree  Dossee ;  pro- 
vided also  that  the  said  advance  shall  not  ex- 
ceed in  total  at  one  time  Rupees  10,000. 

5'rt^^«M.— That  the  said  Sheppard  John 
Leslie  shall  pay  interest  on  all  such  advances 
at  the  rate  of  9  per  cent,  per  annum,  and 
that  the  said  Punchanun  Mitter  and  Sree- 
mutty  Prosono*  Coomaree  Dossee  shall  have 
lien  for  all  such  advances  on  all  bills,  stocks, 
and  other  property  of  the  said  Sheppard  John 
Leslie,  which  the  said  Punchanua  Mitter  and 
Sreerautty  Prosono  Coomaree  Dossee  shall 
have  in  their  custody  as  security  for  such 
advances.  The  said  Sheppard  John  Leslie 
>vill  be  at  liberty  to  realize  such  bills  and  sell 
such  stock  as  he  shall  deem  necessary,  provided 
the  money  will  be  paid  to  Sreemuty  Prosono 
Coomaree  Dossee  and  Punchanun  Mitter  in 
payment  of  such  advances  :  should  there  be  any 
surplus  money  remaining  after  the  settlement 
of  the  account,  such  money  will  be  credited  to 
the  account  of  the  said  Sheppard  John  Leslie. 

i?«^/iM.— That  monthly  accounts  shall  be 
delivered  to  the  said  Sheppard  John  Leslie 
of  all  bills  delivered  to  the  said  Cash  Depart- 
ment for  realization,  and  of  the  amount  rea- 
lized and  of  the  cash  dealings  and  transac- 
tions of  the  office  of  the  said  Sheppard  John 
Leslie.  Dated  this  ninth  day  of  April  one 
thousand  eight  hundred  and  sixty-four. 

S.  J.  LESLIE? 

PUNCHANUN  MITTER. 

SREEMUTTY  PROSONO  COO- 

MAREE  DOSSEE. 

The  plaintiff  alleged  thjt  he  fulfilled  the 
terms  of  the  agreement  in  every  particu- 
lar, and  that  he^idvanced  certain  sums  ag- 
gregating Rupees  7736-4-3  ^o  the  defendant  in 
accordance  with  the  agreement,  against  which 
he  received  from  the  defendant  payments  for 
principal  and  interest  amounting  altogether  to 
Rupees  3,200.  The  balance  due  to  the  plaint- 
iff on  the  advances  made  by  him  and  inter- 
est  thereon,  after  giving  credit  for  the  sums 
received  from  Leslie,  was  Rupees  8,938-12-3. 
The  plaintiff  further  claimed  Rupees  1,754-8 
for  salary  from  April  1864  to  August  1864. 
He  accordingly  sued  for  the  total  sum  of 
Rupees  1,069-4-3  under  the  agreement,  and 
also  as  money  owing  to  him  by  the  defendant, 
for  money  lent  to  the  defendant,  and  for  work 
and  labor  done  by  plaintiff  for  the  defendant 
^Leslie  at  his  request,  and  for  money  paid  by 


the  plaintiff  to  the  use  of  the  defendi 
his  request,  for  interest,  and  for  money 
due  by  the  defendant  to  the  plaintiff 
account  stated  between  them. 

The  defendantadmittedthe  agreesiem  1 
which  the  plaintiff  entered  into  his  sei 
but  alleged  that  the  plaintiff  did  not 
several  of  the  terms  of  the  agreement, 
that   he   absented   himself   frequently 
his  duties.     The  defendant  farther  pU 
that  the  suit  was  barred  by  limiution. 

The  judgment  0/  Markby,  JF.,  at  t1u\ 
original  trial  was  as  follows  : — 

I  think  that  the  objection  on  the 
of  limitation  has  failed.     The  case  is 
which  falls  under  a  very  peculiar  rale 
down  in  several  cases  which  are  rei 
in  Thomson  on  the  Law  of  Limitation 
144  of  the  last  edition),  which  lay  dovn 
as  no  period  is  fixed  by  Clause  10,  Sectii 
Act  XIV.  of  1859,  within  which  suits 
brought  for  breach  of  a  contract,  which 
not  be  registered  by  any  law  in  force  at 
time  of  its  execution,  the  law  of  limi 
applicable  to  such  suits  is  Clause  16  ; 
there  is  no  contention  that  this  is  not  a 
tract  which  could  be  registered.     I,  therel 
think  that  the  Clause  which  is  applicable 
Clause  1 6.     But  the  argument  of  Mr.  £1 
is  that  this  is  a  suit  not  upon  that  written 
tract,  because  there  is  no  express  provision! 
the  advances  will  be  repaid,  and  that  it  mi 
either  upon  a  contract  implied  from  the 
ment  or  from  the  advance  itself.     He 
tends  that  any  stipulation  which  is  to  be 
plied  from  a  written  contract  is  not  itaei^^ 
stipulation  for  which  there  is  a  written 
gagement.  It  has  been  contended  thai 
similar  to  the  case  of  a  mortgage  where 
is  no  express  covenant  to  repay  the 
advanced,  and  that  in  that  case,  If  theie' 
any  implied  contract,  it  is  not  a  specialty 
I  do  not,  however,  see  the  analogy  between  1 
two  cases.     The  case  Mr.  Evans  refentd 
is  that  of  Ivens  versus  Elwes,  1  Jurist  N. 
page  6.    That  case  seems  to  me  rather  ID] 
against    the  view   which  he  contends 
The  question  there  was  whether  the 
under   seal   that  the  debt  was  due 
the  debt  which  otherwise  was  not  dne 
a  specialty-debt.    The  only  question 
was  considered  by  the  Vice-ChanceUor 
what  was  the  intention  of  the  parties. 
seems  to  intimate  that,  if,  according  to  the 
construction  of  the  deed,  the  debt  conid 
considered  to  be  as  declared  to  be  doe, 
would  have  so  held,  although  there  wai 
special  covenant  to  pay.  It  seems  tome 
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view  is  supported  by  the  case  of  Wood 
tMS  The  Governors  and  Company  of  Copper 

rs  in  England,  17  C.  B,,  Old  Series,  906. 

e  it  was  held  that  even  in  the  case  of  spe- 

what  mu?t  be  looked  to  was  not  the 

icular  words    but   the   intention   of   the 

Jowever  that  may  be  in  a  case  in  which  the 
»lion  arises  on  a  deed,  1  have  no  doubt 
ttbat  is  so  where  the  question  arises  on  a 
ttcn  contract.  Looking  to  the  intention 
rthe  parties,  I  have  no  doubt  that  it  was 
ir  intention,  an  intention  which  1  think  is 
Ij  though  not  expressly  slated,  that  the 
ilifif  should  lend  money  to  Mr.  Leslie, 
(ver  Mr.  Leslie  required  it,  up  to  a  cer- 
amount,  that  he  was  to  repay  himself 
the  feesms  they  were  collected,  and  that 
Leslie  should  pay  him  the  balance.  I 
there  is  no  difference  between  anengage- 
which  is  implied  from  a  written  contract 
an  express  written  contract ;  an  express 
ion  and  an  implied  intention  are  the 
when  once  the  intention  is  ascertained, 
real  quesiion  is  what  is  the  real  intention 
le  parties. 

laccordance,  therefore,  with  the  decision  to 
Kh  I  have  referred,  I  hold  that  this  case 
within  Clause  16  of  the  Limitation  Act, 
that  plaintiff  had  six  years  to  sue. 

regards   the   salary    claimed    by  the 

tiff,  I  am  of  opinion  that  there  is  no 

ien  engagement  on  the  part  of  Mr.  Leslie 

ly  anything  which  accrued  due  for  salary 

the  31st  March  1865;  and  if  plaintiff 
;on  after  that,  it  must  be  under  some  other 
)rity  than  has  been  put  forward  in  this 

1  don't  read  the  letter  of  the  loih  of 
smber  1 867  as  containing  any  acknowledg- 

by  Mr.  Leslie  that  such  salary  was  due.  1 
iletier  seems  to  me  to  express  a  desire  on  the 
of  Mr.  Leslie  to  be  informed  what  the  j 
nature  of  the  claim  was,  and  he  reserved 
Wmself  the  right  to  resist  any  claim  which 
be  made. 

[The  Court  then  made  the  usual  order  re- 

Hng  the  case  to  Chambers  for  the  purpose 

flaking  the  accounts  between  the  parties. 

S  correspondence  on  the  pleadings  was 

itted  on  both  sides.     The   question  of 

was  reserved  till  after  the  accounts  were 

On  the  appeal,  Hyde  and  Evans  for  the 
illantcontended  that  the  case  fell,  not  under 
mt  16,  but  under  Clause  9  Section  i.  Act 
of  1859.    As  to  whether  a  debt  was 
ipecialty  debt  or  nor,  they  cited  Wynch 

yoi.  XV. 


and  Grant,  2  Dreury  312  ;  Adey  and  Arnold, 
3  De  Gex  Macnaghten  and  Gordon  432  ;  and 
Ivens  and  Elwes,  i  Jurist,  N.  S.,  6. 

Phillips  for  the  respondent  was  not  called 
upon. 

The  judgment  of  the  Appellate  Court  was  de- 
liver  ed  as  follows  hy — 

Norman^  C\  J, — This  is  a  suit  by  Puncha* 
nun  Mitter  against  Sheppard  *John  Leslie, 
who  is  an  attorney  of  this  Court,  to  recover 
Rupees  8,938-12-3  for  moneys  lent,  and  Ru- 
pees i,754;8  fo»  salary.  The  salary  appears 
to  be  barre^  by  limitation,  but  Mr.  Justice 
Markby  has  made  a  decree  in  favor  of  the 
plaintiff  for  the  amount  of  moneys  advanced  to 
Mr.  Leslie,  subject  to  an  account.  From  that 
decision  Mr  Leslie  has  appealed,  and  I  pro- 
pose to  state  very  shortly  the  facts  on  which 
the  question  raised  by  the  appeal  turns,  viz.^ 
whether  the  claim  of  the  plaintiff  for  moneys 
advanced  by  him  is  barred  by  limitation. 

On  the  9th  April  1864,  Mr.  Leslie  entered 
into  an  agreement  with  the  plaintiff  Puncha- 
nun  Milter  and  one  Sreemuity  Prosono 
CoomareeDossee,  by  which  Punchanun  Mitter 
engaged  to  employ  himself  as  cashier  and 
accountant  of  Mr.  Leslie,  to  keep  under  him 
an  establishment  consisting  of  a  native  cashier, 
2  collecting  sircars,  and  one  durwan,  and  to 
devote  his  whole  time  to  such  employment. 
Prosono  Coomaree  Dossee  was  to  be  the  surety 
for  Punchanun  Mitter.  Punchanun  Mitter  and 
Prosono  Coomaree  Dossee  further  engaged 
that  they  would,  from  time  to  lime,  on  re- 
quisition made  to  either  of  them,  pay  to  Mr. 
Leslie  such  sums  of  money  as  he  might  request, 
subject  10  the  following  provisions  :  **  There 
"shall  be  at  no  one  lime  a  larger  sum  due 
*'  by  Mr.  Sheppard  John  Leslie  on  account  of 
"such  advances*  then  three-fourths  value 
"of  all  bills,  stocks,  an(^ other  property, 
"  which  the  said  Sheppard  John  Leslie 
"  will  make  over  to  the  said  Punchanun 
"Mitter  and  Sreemutty  Prosono  Coomaree 
"  Dossee.  Provided  also  that  the  said  advance 
^^  shall  not  exceed  in  total  at  one  time  Rupees 
**  ten  thousand.''  There  was  also  an  agree- 
ment that  Mr.  Leslie  should  pay  interest 
on  all  advances  at  the  rate  of  9  per  cent., 
and  that  Punchanun  Mitter  and  Prosono 
Coomaree  Dossee  "  shall  have  a  lien  for  all 
"  such  advances  on  all  bills,  stocks,  and  other 
"  property  of  the  said  Sheppard  John  Leslie, 
"which  the  said  Punchanun  ^Mitter  and 
"  Sreemutty  Prosono  Coomaree  Dossee  shall 
"  have  in  their  cusiody  as  security  for  such 
"advances.  The  said  Sheppard  John  Leslies 
"  will  be  at  liberty  to  realize  such  bills  and 


Appeals  from 


THE  wttBKLY  REPORTER.    Original  Jurisdiction.  [Vol. 


''sell  such  stock  as  he  shall  deem  neces- 
"sary,  provided  the  money  will  be  paid  to 
"  Sreemutty  Prosono  Coomaree  Dossee  and 
"  Punchanun  Milter  in  payment  of  such  ad- 
"  vances ;  should  there  be  any  surplus  money 
**  remaining  after  the  settlement  of  the  ac- 
"  count,  such  money  will  be  credited  to  the 
"account  of  the  said  Sheppard  John  Leslie." 
That  agreement  was  made  on  the  9th  of 
April    1864   before  the   Registration  Act  of 
1864  came  into  operation.     The  last  items 
in  the  account  are  in  December  1864.     The 
suit  was  brought  on  the  22nd  February  1870, 
nearly   six   years  after  the  ^use  of  action 
arose.     The  appellant  contends  that  the  suit  is 
barred  under  the  Qlh  and  loth  Clauses  of  Sec- 
tion I  of  Act  XIV.  of  1859.     We  must  there- 
fore see  whether  the  suit  is  for  the  breach 
of   any   contract  in    writing   signed    by   the 
party  to  be*  bound  thereby.     The  money  is 
due  under  a  contract  by  Mr.  Leslie.     Was 
that   contract   in   writino;  ?  The  monev  was 
advanced  under  a  contract,  and  that   con- 
tract contains  a  condition  or  agreement  for 
the  re-payment  of  the  same  by  Mr.  Leslie. 
Now,  on   looking  at   the   contract   between 
the    parties    as    reduced    into    writing,    the 
first    thing    which    it    is    necessary    to    ob- 
serve  is   this,  that    Punchanun    Mitter   and 
Prosono  Coomaree  Dossee  are  to  advance,  that 
is  to  say,   to   place   in   Mr.  Leslie's  hands, 
money  which  Mr.  Leslie  is  to  hold  upon  the 
terms  of  a  loan^  that  is  to  say,  subject  to  a  con- 
dition for  re-payment  on  demand.     The  next 
point  is  that,  while  that  money  is  forborne 
to  Mr.  Leslie  by  Punch*anun  Mitter,  it  is  to 
be  forborne  on  terras  which  expressly  stipu- 
lated it  is  to  be  forborrie  on  the  tei:ms  of 
carrying  interest  at  9  per  cent,  to  be  paid  by 
Mr.  Leslie  to  Punchanun   Miller.     Thirdly, 
the    money    is    to    be    held    by    Mr.    Leslie 
on    condition    that    Punchanun    Milter    and 
Prosono  Coomar^  Dossee  are  to  have  a  lien, 
for  the  re-payment  of  it,  on  all  bills,  stocks, 
and  other  property  of  :\Ir.  Leslie,  which  Pun- 
chanun Mitter  and  Prosono  Coomaree  Dossee 
should  have  in  their  custody  as  security  for 
the  advances;  and,  lastly,  it'is  provided' that 
Leslie  may  himself  realize  such  bills  and  sell 
such  stocks  as  may  be  necessary,  provided  the 
money  be  paid  to  Punchanun  Mitter  and  Pro- 
sono Coomaree  Dossee  in  payment  of  such  ad- 
vances.    Now,  it  is  not  necessary,  in  order  to 
constitute  an  agreement  in  writing,  that  that 
agreement  in  writing  should  be  expressed  in 
a  particular  form  of  words.     In  order  to  make 
an  agreement,  it  is  not  necessary  to  use  the 
words 'I I  agree"  or  "I  promise"  or  '*!  sti- 

{►ulate."     If  the  agreement  can  be  collected 
rom  the  written  instrument,  and  if  it  can  be 


gathered  that  the  party  has  bouud  hii 
such   instrument,  that,  if  the  iostramc 
under  seal,  amounts  to  a  covenant.  or»  if 
instrument  is  not  under  seal,  to  an 
ment. 

There  are  two  old  cases  which  illustrate 
OneisinCarthew'sReports,  p.  135.  The 
there  was  this.     There  the  plainiiff  lessor 
mised  a  house  to  the  defendant  for  years  "  y 
"  ing  and  paying  a  certain  rent,  free  and 
"  from  all  manner  of  taxes,  charges,  and 
"  positions  whatsoever,**  and  it  was  hdd 
the  words  **  yielding  and  paying,"  &c. 
a  covenant,  and  that  the  lessor  w«,s  dis( 
from  payment  of  all  taxes  imposed  by  Adl 
Parliament  and  long  after  the  commencei 
of  the  lease,  and  that  the  lessee  was  boondi 
pay  the  whole  rent  without  any  deduction 
any  old  or  new  charge  or  imposition  wl 
ever.     Several  similar   cases  are  qaoted 
Comyn's  Digest,  Title  Covenant,  A  4.  In 
Duke  of  St.  Albans  vs.  Ellis,  16  East  35 J, 
was  held  that "  under  a  covenant  by  the 
to  plough  the  premises  in  a  due 
husbandry,  except  the  rabbit  warren  and 
walk,  an  implied  covenant  not  to  plongb 
portions  arises." 

Now,  I  think  it  impossible  to  donbt 
when  Mr.  Leslie  executed  this  instrumem 
he  did,  he  agreed  that  the  money  paid  by 
chanun  Mitter  and  Prosono  Coomaree 
to  him  should  be  received  by  him  as  an 
vance ;  that  until  re-payment  was  made, 
should  be  liable  to  pay  for  the  use  d 
money,  on  the  forbearance  of  the  creditor, 
terest  at  9  per  cent. ;  that  he  bound  himseiC| 
hold  the  money  as  a  person  to  whom  mooef  1 
lent  holds  it,  namely,  on  condition  of  re-] 
ment  on  demand.  1  think  that  the  case 
within  the  meaning  of  the  words  in  Clause 
Section  i ,  and  that  there  was  a  contract  in 
ing  signed  by  the  party  to  be  bound  th< 
of  which  there  has  been  a  breach,  and  as 
written  contract  could  not  be  registered 
the  time  it  was  entered  into,  I  think  Ih 
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f,  Justice  Markby  was  right  in  holding  that 
period  of  limitation  applicable  to  it  is  six 

I* 

le  effect  will  be  that  the  appeal  will  be 
lissed  with  costs. 


The  30th  January  1871. 

Present : 

Hon'ble  J.  P.  Norman,  Officiating  Chief 
^uitici,  and  the  Hon'ble  J.  B.  Phear, 
^udge. 

-holder— Release— Adjustment  of  Decree 
•Section  206,  Act  VIII.  of  1859. 

Appeal  from  an  order  of  the  Hon'ble  W. 
(urkby,  exercising  the  Ordinary  Original 
Mvil  Jurisdiction  of  the  High  Court, 

)bun  Mohun  Banerjee  (Plaintiff),  Decree- 
holder, 

versus 

Churn  Sircar  (Defendant),  Judgment' 
debtor. 

Mr,  Kennedy  for  the  Appellant. 

The  Respondent  appeared  in  person. 

be  plaintiff,  decree-holder,  realized  from  the  judg- 
it<debtor  a  portion  of  his  decree  through  the  Court, 
Isubsequentiy  gave  the  judgment-debtor  a  letter  in 
Hi  he  stated  that  he  released  him  from  the  balance. 
^  that  this  letter,  having  been  given  without  con- 
Ktionand  purely  from  motives  of  compassion,  did 
Unioant  to  a  release.     The  only  way  in  which  an  ad- 
tot  of  a  decree  can  be  effected   is  through  the 
^Boder Section  206,  Act  VIII.  of  1859, and  the  mere 
|tfcat  the  plaintiff  admits  that  he  told  the  defendant 
k  he  would  not  execute  the  rest  of  the  decree  is  not 
certification  of  an  adjustment  of  the  decree. 

fTHE  plaintiff  obtained  a  decree  in  this  case 

the  15th  of  July   1867,  for  the  sum  of 

pees  5,102-5-6  with  interest,  and  costs  of 

p  which  were  taxed  by  the  Taxing  Officer 

this  Court    at    Rupees   581-3.     By    an 

kr  of  this    Court    he   received    Rupees 

^3;t3"9  in  part-satisfaction  of  his  decree, 

F  in  June   1870  he  applied  tbat   notice 

pier  Section    216   of  Act  VIII.  of  1859 

•  served  on  the  defendants  to  show  cause 

W  the  decree  should  not  be  executed  against 
km. 

[The  defendant  Sadhoo  Churn  Sircar  ac- 
poingly  showed  cause  and  put  in  an  affida- 
2  m  which  he  admitted  the  decree,  but  he 
Pout  in  that  affidavit  a  letter,  by  which,  he 
Jttcttdcd.  the  plaintiff  had  promised  not  to 
ge  out  further  execution  against  him.  That 
!»»  was  in  the  following  terms  :— 

'  Sree  Sadhoo  Chum  Sircar  ! 


''  You  will  learn  by  this  letter  that  on  the 
money  which  you  borrowed  from  me  and 
with  which  you  opened  a  shop  in  Calcutta 
in  ihe  name  of  Doorgadoss  Sircar  becoming 
due,  1  instituted  a  suit  against  you  and  Doorga- 
doss Sircar,  and  obtained  a  decree  for  the 
sum  :  after  deducting  what  was  realized,  the 
balance  which  is  due  from  your  share,  I  re- 
lease you  from  :  you  will  never  have  to  give 
the  said  balance.  If  10  this  I  or  any  of  my 
heirs  ever  raise  any  objections  or  claim,  it 
shall  be  inadmissible:  it  cannot  be  realized. 
3rd  Bysack  127s." 

The  application  of  the  plaintiff  for  execu- 
tion was  refused  with  liberty  to  him  to  apply 
again.  Plaintiff  accordingly  renewed  his 
application  on  the  15th  July  1870,  when  he 
urged  that  he  did  not,  at  the  time  of  his  giving 
the  defendant,  Sadhoo  Churn  Sircar,  the  letter 
on  which  the  latter  relied,  or  at  any  other  time 
either  before  or  since  the  giving  of  such  letter, 
receive  any  consideration  for  the  same  cither 
from  the  defendant  Sadhoo  Churn  Sircar  or 
from  any  person  or  persons  whomsoever  on 
his  behalf.  He  further  said  that,  subse- 
quent to  the  date  of  the  letter,  he  personally 
frequently  applied  to  the  defendant  Sadhoo 
Churn  Sircar  for  payment  on  account  of  the 
decree,  and  that  on  all  such  occasions  the  de- 
fendant stated  that  he  was  unable  to  comply 
with  the  plaintiff's  request. 

The  defendant  showed  cause  once  more, 
and  Markby,  J.,  on  the  29th  August  1870,  re- 
fused the  plaintiff's  application  on  the  follow- 
ing grounds: —  • 

There  being  in  this  case  a  formal  release 
from  the  debt  as  formal  (as  far  as  I  am 
aware)  as  could  be  given  according  to  the 
custom  of  Hindoos,  I  think  I  ought  not  to 
allow  execution  to  issue,  and  treat  that  re- 
lease as  a  nullity  Inerely  upon  the  statement 
that  no  consideration  passed.  My  present 
opinion  is  that,  even  if  that  be  so,  the  re- 
lease would  not  be  inoperative.  The  appli- 
cation is  dismissed  with  costs. 

The  plaintiff  appealed  from  the  above  or- 
der, on  the  grounds  that  the  learned  Judge 
was  mistaken  in  holding  that  the  letter  in 
question  was  a  good  and  binding  release  to 
the  defendant,  and  that  it  was  a  bar  to  any  fur- 
ther execution  in  this  suit  against  the  de- 
fendant, and  he  contended  that  it  was  not  of 
any  effect  whatever  to  prevent  the  issue  of 
execution,  as  no  consideration  had  been  given 
therefor. 

The  judgment  of  the  Appellate  Bench  was  deli- 
vered  as  follows  by — 

Norman,  C.  J. — In  this  case  the  plaint- 
ilf  obtained  a  decree  for  5,102  rupees  odd 
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annas  with  costs,amounting  toRupees58 1  -3-0, 
against   Sadhoo    Churn    Sircar,    Ram    Lall 
Mitter,  and  Doorgadoss  Sircar,  described  as 
carrying  on  business  as  marine  store  deal- 
ers' under  the  style  or  firm  of  Doorgadoss 
Sircar  and  Company.     The  decree  was  dated 
the  2nd   August   1867.     On  the   I3ih  May 
1867,  the  Sheriff  attached  certain  property 
of  the  defendants.     After  decree,  the  Sheriff 
was   directed   to    sell   the    property    which 
he  had  attached.     He  did  so,  and  brought  the 
money  into  Court,  and  by  an  order  of  Court, 
dated   19th  November  1867,  the  plaintiff  re- 
ceived from  the  Comptroller^General  of  Ac- 
counts the  sum   of   Rupees    1,833-13-9  on 
account  and  in  part- satisfaction  of  his  decree. 
On  the  3rd  Bysack  1276  (15th  April  1868), 
plaintiff,  at  the  request  of  the  defend antSadhoo 
Churn  Sircar,  gave  him  a  letter  in  Bengalee,  of 
which  the  following  is  a  translation :  "  You 
"  will  learn  by  this  letter  that  on  the  money 
"which  you  borrowed  from  me,  and  with 
"  which  you  opened  a  shop  in  Calcutta  in  the 
"  name  of  Doorgadoss  Sircar  becoming  due, 
**  I  instituted  a  suit  against  you  and  Doorga- 
**  doss  Sircar,  and  obtained  a  decree  for  the 
"  sum ;  after  deducting  what  was  realized,  the 
"balance  which  is  due  from  your  share,  I 
"  release  you  from  :  you  will  never  have  to 
"  give  the  said  balance.     If  to  this  I  or  any 
"of  my  heirs   ever  raise  any  objection  or 
"  claim,  it  shall  be  inadmissible  ;  it  cannot  be 
"  realized.  3rd  Bysack  1,275."     Now,  it  seems 
clear  that  there  was  no  consideration  what- 
ever for  the  writing  of.  this  letter  by  plaint- 
iff.    It  was  given  freely,  voluntarily,   a  gra- 
tuitous act,  the  plaintiff  being  influenced  at 
the   time  it   was  written,   according  to   the 
statement  of  defendant  himself,  by  motives  of 
compassion.     The    plaintiff    afterwards   ap- 
plied   to   this    Court   for  ^execution    of   his 
decree  against  the  defendant,  Sadhoo  Churn 
Sircar,  without  ftraking  any  mention  of  the 
letter  which  he   had    written  to   him.     The 
decree  being  more  than  a  year  old,  the  de- 
fendant had  an  opportunity  of  showing  cause 
why  the  decree  should  not  be  executed  against 
him ;  and  by  a  verified  petition  he  stated  that 
this  letter  had  been  written.  The  application 
for  execution,  which  was  made  before  me,  was 
then  refused  upon  the  ground  that  it  was  the 
duty  of  the  plaintiff  to  disclose  to  the  Court 
fully  all  the  circumstances  which  he  knew, 
which  could  have  any  influence  on  the  mind  of 
the  Court  in  determining  whether  execution 
should  issue.     Leave  was  given  to  the  plaint- 
iff to  renew  his  appHcation,  which  he  did  ; 
and  upon  that  application  Mr.  Justice  Markby 
•refused  leave  to  plaintiff  to  execute  his  de- 
cree, treating  the  letter  of  the  3rd  Bysack 


1275  *s  a  release.     From  that   refusal 
plaintiff  has  appealed. 

We    are    of    opinion    that    the    letter 
question   was   not  in   effect    a    release, 
the  flrst  place,  there  is  no  consideraiioa 
any  sort  or  kind  for  giving  up    the 
If    it   had   been    that,   in    consideralica 
the    defendant's   going   among    his  fri^ 
and  raising  money  to  pay  part  of  the 
cree,   the  plaintiff  gave   up    the   rem 
of  the   decree,   I  am  of   opinion   that 
would  have  been  binding  on  the  plaintiff, 
he  could  not  now  execute  the  decree. 
as  I  have  already  said,  that  is  not  the  cl 
ter  of  the  transaction.     Whatever  had 
realized  from  the  defendant  had  been 
out  of  Court  many  months  b^ore  the 
of  the  letter.     It  could  only  operate  if 
effect  could  be  given  to  it  analogous  to 
of  a  release  under  seal.     The  mode  in 
an  adjustment  of  a  decree  can  be  made 
pointed  out  by  Section  206,  Act  VIII.  of  if 
Now,  Section  206  says  that  **  no  adji 
"of  a  decree  in  part  or  in  whole  shall 
"recognized  by  the  Court,  unless  sudi 
I  "  justment  be  made  through  the  Court  " 
think,  if  the  plaintiff  had   come  before 
Court,  and  said  that  he  was  satisfied  wiih 
of  the  amount  of  the  decree,  and  reqiw 
that  satisfaction  should  be  entered  as  to 
remainder,  or  asked  that  it  should  be 
that  he  had  agreed  not  to  take  further 
ceedings  as  to  the  residue,  it  would  ha\-e 
sufficient.     The  ad  j  ustmenl  made  through! 
Court  or  recorded  in  Court  might  have  hadi 
effect  of  a  release.      The  Section  pn 
"  Or  be  certified  to  the  Court  by  the  pcrmj 
'*  whose  favor  the  decree  has  been  made,Cff^ 
"  whom  it  has  been  transferred."*    If  a  bii 
agreement  had  been  certified  to  the 
think  that  it  would  have  been  enough, 
the  mere  fact  that  the  plaintiff  admits 
he   told   the   defendant  that  he  would 
execute  the  rest  of  the  decree  is  noc 
certification  of  an  adjustment  of  the  di 
The  plaintiff,  at  the  same  time,  says  that 
makes  the  admission :   "  1  am  not   \t\ 
"  bound  by  my  promise.     1  do  not  admit 
**the  decree  is  adjusted  or  settled.*'     In 
opinion,  the  letter  in  this  case  did  not  oj 
as  a  release  to  the  defendant. 

The  result  will  be  that  the  order  of  the 
Court  will  be  reversed,  and  execution 
issue.     The  costs  of  the  application  to 
Justice  Markby  as  an  ordinary  applici 
will  be  allowed,  but  there  will  be  no  cosfS' 
this  appeal,  as  the  plaintiff  has  brought 
self  into  the  difficulty  by  writing  the  letter. 


I.] 


Appeals  from        the  weekly  reporter.  Original  Jurisdiction, 


The  2nd  February  1871. 


Present : 


Hon'ble  J.  P.  Norman,  Officiating 
"Ihtef  Justice,  and  the  Hon'ble  G.  C. 
>aul.  Judge. 

Title— Separate  property— Joint  family. 

Appeal  from  the  judgment  of  the  Honble 
'.    B.    Phear,    exercising    the    Ordinary 
Original  Civil  Jurisdiction  of  the  H>gh 
\Court. 

Sreenarain  Chuckerbutty  (Plaintiff), 
*        Appellant^ 

versus 

B.   Miller,  Official  Assignee  (Defendant),. 

Respondent. 

Messrs.  Graham  and  Marindin  for  the 

Appellant. 

Messrs.  Kennedy  and  Evans  for  the 
Respondent. 

'hcOflicial  Assignee  having  attached  certain  immove- 
s  property  as  the  exclusive  property  of  A,  the  judg- 
it-dcbtor  of  an  estate  represented  by  him,  the 
iff  (one  of  the  brothers  of  A),  unsuccessfully 
the  property  underSection246,Act  Vlll.of  1859, 
subsequently  brought  the  present  suit  against  the 
ial  Assignee  for  a  declaration  of  his  right  to  the  pro- 
r,  on  the  ground  that  it  was  his  own  and  self-ac- 
property,  of  which  he  had  been  in  separate  pos- 
.  jn.  The  plaintiff  and  his  witnesses  were  examined 
ipport  of  his  case,  but  the  Official  Assignee  adduced 
evidence  whatever. 

ield  by  Phear,  J.,  in  the  Original  Court,  that  the 
iiitiff  was  bound  to  prove  the  specific  title  which  he 
up,  and  that,  as  the  evidence  on  his  side  was  untrust- 
rthy,  his  suit  should  be  dismissed  in  toto,  even 
ugh  it  appeared  that  the  plaintiff  had  some  interest 
ihe  property  as  a  member  of  a  joint  Hindoo  family, 
such  interest  could  not  be  ascertained  in  the  present 
it  in  which  the  plaintiif  claimed  the  property  as  his 
and  exclusive  property. 

..ic  judgment  of  Phear,  ]  ,  confirmed  in  appeal  by 
Jrman,  C  J.,  (Paul,  ].,  ditsenting)  without  prejudice 
[the  right  of  the  plaintiff  and  his  brothers  .to  bring 
ther  suit  to  establish   their  rij^ht  to  their  shares 
lis  property  as  being  joint  family  property. 

The  allegaiions  of  the  plaintiff  in  this 
lit  were  as  follow.     He  stated  that  he  is  one 

the  sons  of  Suroop  Chunder  ChuckerbiU- 
1,  who,  shortly  before  his  death,  made  a  par- 
lion  of  his  estate.     The  share  of  plaintiff, 


I  who  was  then  a  minor,  together  with  the 
j  share  of  two  other  minor  brothers,  Trilochun 
and  Rashbeharee,  was  made  over  to  Raj- 
I  coomaree  Dabee,  their  mother,  who  retained 
possession  thereof.  The  plaintiff  and  his 
two  minor  brothers  lived  with  their  mother, 
separate  in  estate,  food,  and  worship  from  the 
other  five  sons  of  Suroop  Chunder  Chucker- 
butty. The  plaintiff,  Trilochun,  and  Rash- 
beharee, received  their  shares  of  the  proper- 
ty from  their  mother,  and  remained  joint  in 
estate,  food,  and  worship  until  the  death 
of  Rashbeharee,  and  then  of  Trilochun.  In 
the  year  1834^  and  subsequent  to  the  par- 
tition, the.  plaintiff  advanced  moneys  to 
Rajnarain  Bose  and  three  others,  who  were 
unable  to  re-pay  the  same ;  and  in  consider- 
ation of  the  advances  so  made,  they  convey- 
ed to  Trilochun  and  Rashbeharee: — benamee 
for  the  plaintiff — two  houses  in  Calcutta,  the 
moneys  advanced  being  the  sole  property  of 
the  plaintiff.  The  plaintiff  continued  in  un- 
disturbed possession  of  the  said  premises  from 
the  date  of  the  purchase  till  the  7th  of  Sep- 
tember 1869,  when  the  premises  were  attach- 
ed by  the  defendant  in  this  suit  in  execution 
of  a  decree  obtained  by  Thomas  &  Co. 
against  Miriunjoy  Chuckerbutty,  brother  of 
the  plaintiff,  and  one  of  the  eight  sons  of  Su- 
roop Chunder  Chuckerbutty.  By  another 
order  of  September  1869,  the  High  Court  or- 
dered the  sale  of  the  said  properly,  and  the 
plaintiff  accordingly  brought  this  suit  against 
the  defendant,  as  the  Official  Assignee  and 
Assignee  of  the  esi|ite  of  Thomas  &  Co.,  for 
a  declaration  that  he  is  entitled  to  the  proper- 
ty in  suit,  and  that  he  has  an  absolute  interest 
in  the  same.  He  also  asked  for  an  injunction 
to  restrain  the  defendant  from  selling  the 
premises,  or  any  part  thereof,  and  from  in 
any  way  interfering  with  the  same. 

The  defendaftt  alleged  that  the  plaintiff  is 
one  of  the  younger  brqihers  of  Mirtunjoy 
Chuckerbutty,  against  whom  Thomas  &  Co., 
whose  estate  the  defendant  now  represented, 
obtained  a  decree  for  Rupees  23,324-108  on 
the  1 6th  of  June  1865  with  costs.  In  ex- 
ecution of  that  decree,  certain  immoveable 
property  of  the  judgment-debtor,  Mirtun- 
joy Chuckerbutty  in  Moorshedabad,  was  at- 
tached on  three  several  occasions ;  but  those 
attachments  came  to  nothing,  as  the  decree- 
holders  either  withdrew  or  did  not  prosecute 
the  attachmentjOn  objections  made  by  Mirtun- 
joy Chuckerbutty.  In  September  1869  the 
property,  subject-matter  of  this  suit — being 
two  houses  in  Calcutta — were  attached  by  the 
defendant  as  the  property  of  Mirtunjoy  Chuck- 
erbutty,  when  the    plaintiff    filed    a  claim 
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under  Section  246,  ActVIU.  of  1859,  claim- 
ing the  houses  as  his  own  absolute  property. 
The  claim  was  investigated  by  the  High 
Court  on  the  i8th  February  1870,  and  was 
dismissed  with  costs.  The  defendant  then 
went  on  to  refer  to  another  suit,  in  which  Mr. 
Cochrane,  as  Assignee  of  the  estate  of  Hickey 
Bailey  &  Co.,  obtained  a  decree  in  1849 
against  the  same  judgment- debtor  for  one 
lakh  of  rupees,  and  to  the  ineffectual  at- 
tempts which  were  made  to  execute  that 
decree.  The  present  defendant  also  seized 
certain  property  in  Jungypore  in  Moorshe- 
dabad  in  execution  of  the*  last  mention- 
ed decree,  and  the  judgment-debior's  objec- 
tions were  dismissed,  although  he  carried 
those  objections  in  appeal  to  the  High  Court. 
Thereupon  the  plaintiff  and  his  younger 
brothers,  Bunkobehary  and  Rajnarain,  claimed 
the  property  as  their  own,  but  their  claims 
were  also  dismissed.  The  plaintiff  then  filed 
a  suit  in  Berhampore  against  this  defend- 
ant in  respect  of  the  said  property,  which  in 
the  meantime  was  advertised  for  sale  on  the 
17th  January  1870.  Finally,  the  defendant 
denies  that  the  two  houses  for  which  the 
plaintiff's  present  suit  is  brought  were  ever 
in  the  plaintiff's  possession,  but  he  avers 
that  they  are  the  sole  and  absolute  pro- 
perty of  Mirtunjoy  Chuckerbutty,  who,  the 
defendant  alleges,  transferred  them  inio  the 
names  of  his  brother,  for  the  express  pur- 
pose of  preventing  the  defendant  from  en- 
forcing the  decrees  which  have  been  obtain- 
ed against  him.  . 

The  judgment  of  the  Original  Court  in  this 
case  was  as  fol/ozvs : — 

PheaVy  J. — There  is  no  doubt  that  in 
this  case  the  plaintiff  must  strictly  prove 
his  title.  For  the  purpose  of  doing  so,  he 
puts  forward  a  conveyance  Vhich  does  not 
purport  to  be  a  conveyance  to  him.  He 
must  very  clearly  make  out  that  the  osten- 
sible vendees,  under  this  conveyance,  were 
from  the  beginning  nothing  more  than  his 
benameedars.  It  appears  to  me,  in  the  first 
place,  to  be  h  priori  probable,  that  if  the  ven- 
dees were  benameedars  at  all  they  were 
benameedars  for  the  whole  family.  But 
plaintiff  undertakes  to  prove  his  case  by 
satisfying  the  Court  that  he  bought  the  pro- 
perty with  his  own  funds,  and  that,  from  the 
time  of  purchase,  it  has  been  in  his  sole  en- 
joyment. Of  course,  the  first  involves  show- 
ing the  Court  the  mode  in  which  he  got  the 
funds.  He  says  that  part  of  the  funds  he 
inherited  from  his  father,  and  part  he  got 
from  a  large  sum  which  he  won  in  a  lottery. 


The  portion  which  he  got   from   his 
seemtd  to  be  by  virtue  of  some  alleged 
tition,  but  there  is  nothing  beyond  his 
word  to  support  the  factum  of  a  pani. 
Perhaps  this  is  not  in  itself  very  import 
for  if  the  partition  did  really  occur  ii 
place   so  many  years  ago,   and  enjovi 
under  it  has  continued  so  long,  that 
the  documents  of  partition  were  not'  ia 
great  degree  to  be  expected  to  be  pat 
ward.     But  I  think  with  regard  to  the 
portion,  z;/*s.,  the   fund    which   he  obtaii 
from  the  lottery,  the  matter  is  very  dil 
ent.     He  certainly  might  have  produced 
the  Court  evidence  of   primary    importai 
with    regard    to   the   winning   of    ihe  pi 
Indeed,   he   himself   says  that   if  the 
of  Bengal  people  were  here  wil^  the  , 
these   would    show   he    was   the    winner 
the  prize.     But  it  lay  on  him  to  bring 
circumstance  before  the  Court.     He  has 
done  so ;  and  as  far  as  I  understand  from 
testimony,    notwithstanding  that  the  title 
this  property  has  been  in  question  on 
occasions,  it  is  only  lately  that  he  has  pi 
licly  stated  that  he  got  the  funds  by  mi 
of  this  prize  in  the  lottery.     He  admits 
in  the  claim-cases  he  did  not  come  forwa 
himself   to   support   his   claim   by  his  ova] 
testimony.     On  the  whole,   1   cannot  a^ 
the  conclusion  that  this  story  of  the 
in  which  he  got  the  money  for  making 
purchase  is  not  a  true  story. 

Then  as  to  the  other  branch  of  his  titi 
viz,,  that  which  consists  of  the  use 
enjoyment  of  the  property  by  himself  alon^l 
there  is  here  again  nothing  more  really  ihni 
his  own  word ;  for  the  testimony  of 
tenant  who^  paid  the  rent  from  lime 
time,  is  quite  as  consistent  with  joii 
enjoyment  by  other  members  of  the  fj 
as  with  sole  enjoyment  by  himself,  and 
principal  witness  (Shamsoonder)  who  givei^ 
his  evidence  on  the  side  of  the  plaintiff,  if  iM 
can  be  relied  upon  at  all,  would  certauiif  I 
lead  me  to  think  that  the  enjoyment  aadi 
management  of  the  property  was  iji 
to  an  extent  far  beyond  the  three  brotfaei%' 
viz.,  the  plaintiff  and  the  two  vendees 
this  property. 

I  do  not,  however,  think  that  cither  ilrfj 
plaintiff  or  Shamsoonder  ought  10  be  tnisfiefL^j 
They  did  not  appear  to  me  to  be  the  hone 
witnesses  of  truth,  and  their  testimony  hi 
not  the  corroboration  which  might  be  gfveftj 
to  it  if  it  were  true. 

It  seems  to  me,  therefore,  that  the  plaiolil 
has  not  established  his  right  to  recover  pot*- 
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ion  of  ihis  property.     He  may  have  had 

one  time,  and  perhaps  even  now  has,  some 

e  in  it;  but  if  so,  I  am  unable  to  say 

share ;  and  this  besides  is  not  ihe  case 

:h  he  comes  into  Court  to  prove.     I  am 

[X>pinion  that  1  ought  to  dismiss  the  plaint 

costs  No.  2. 

plaintiff    appealed    from    the     above 
judgment  on  the  following  grounds  : — 

,1. — For  that  on  the  evidence  the  plaint- 

OQght  to  have  been  declared  entitled  to 

relief    prayed    with   the   usual    costs   of 

ka. — For    that   the   judgment   and    decree 
against  the  weight  of  evidence. 

[■3. — For  that  the  plaintiff  gave  sufficient 
>f  of  his*separate  right  and  liile  to  the 
^eriy  seized  by  the  defendant,  and  that 
re  was  no  evidence  to  show  or  to  lead  to 
inference  that  Minunjoy  Chuckerbutty, 
execution  debtor,  had  any  right  or  inter- 
therein  jointly  with  ihe  plaintiff  or  other- 


Ihe  judgments   of  the    Appellate    Court 
were  delivered  us  foUoiv  : — 

Paul^  J, — In  this  case  I  have  formed  a  very 

T  opinion  thai  the  appeal  should  be  al- 

ed.     I  have  the  misfortune  to  differ  from 

Chief  justice,  and  I,  therefore,  express  my 

inion   with  ihe  greatest  possible  distrust, 

still,  being  clearly  of  opinion  that  the 

1  should  be  allowed.  I  consider  I  should 

ress  it. 

In  this  case  it  appears  that  Mr.  Miller,  the 
cial  Assignee,  representing  ihe  esiaie  of 
rs.    Thomas   &   Co.,    had    a   judgment 
inst  one  Mirtunjoy  Chuckerbutty.     In  ex- 
ion   of  that  judgment,   he   attached  the 
perty   now  in   dispute   as    being  the  se- 
ta   property    of    Mirtunjoy.     Owing    to 
t   attachment,    the    plaintiff,    who   is   the 
her  of  Mirtunjoy,  puts  in  his  claim.     The 
im  was  allowed  10  be  filed,  and  it  came 
for  hearing  when,  as  I  understand,  all  the 
esses  who  were  examined  in  the  present 
were  examined  with  the  exception  of  the 
ilaintitf.     Under  Aci  VIll.  of  1859,  a  person 
1k>  resists  an  attachment  and  a  sale  pursu- 
to  attachment,  is  required  to  show  he  is 
possession  of  the  aitached  property  as  his 
\p9Tk.    In  this  the  plaintiff  failed.     I,  of  course, 
tannot  pronounce  any  opinion  as  lo  the  n<i- 
fore  of  that  failure,  but  I  must  take  it  as  a 
.fact  that  the   plaintiff   failed   to  satisfy   the 
Tndge  that  he  was  in  possession  of  the  pro- 


perty as  his  own.     The  result  of  that  failure 
was  the  institution  of  the  present  suit.     The 
plaintiff  in  his  plaint  and  written  statement 
claims  the  property  which  had  been  attached 
as  his  own  property,  and  his  claim  is  resisted 
by   the   defendant  in  his  written  statement, 
on  the  ground  that  the  property  is  not  the 
plaintiff's  property,  but  the  sole  property  of 
his  brother  Mirtunjoy.     Act  VIII.  of   1859 
prescribes  that  the  matter  in  issue  shall  be 
collected  from  the  written  statements  of  the 
parlies,    and    the    conflict    which    was   thus 
raised    in   and   by   their   written  statements 
between  the  plaintiff  and  the  defendant,  as  to 
whether  th^  ownership  of  the  property  lay 
in  the  plaintiff  or  in  Mirtunjoy,  in  my  opinion, 
could  only  lead  to  one  issue,  viz,,  whether 
ihe  property  in  suit  belonged  to  Sreenarain 
or  to  Mirtunjoy.     Unfortunately,  in  this  case  a 
very  wide  issue  was  raised,  viz.,  whether  the 
plaintiff  was  entitled  to  recover.     It  is  un- 
necessary to  criticise  the  terms  of  this  issue, 
because  it  is  clear  thai  it  is  not  an  issue  at 
all.     In  every  case  a  plaintiff  must  establish 
his  right  to  recover  before   he   can   obtain 
judgment.     But  inasmuch  as  the  parlies  be- 
fore the  Lower  Court  probably  well  under- 
stood the  point  in  dispute,  it  is  unnecessary 
to  make  any  further  remarks  thereon.    I  think 
it  is  quite  clear,  as  was  shown  by  Mr.  Marin- 
din,  that  defendant  well  understood  .that  the 
real  issue  between  him  and  the  plaintiff  was 
whether  the   plaintiff  or  the  defendant  was 
the  owner  of  the  property  which  had  been 
attached,  and  it  was^  owing  to  this  that  there 
was  no  cross-examination  on  the  other  point, 
which  is  the  only  point  now  made  by  the  re- 
spondents   in    answer    to   this   appeal,   that 
the  facts  and   circumstances  show  that  the 
property  is  the  joint  properly  of  Sreenarain, 
Mirtunjoy    Chuckerbutty,    and    their    other 
brothers.     I  am  Cjuite  willing  to  admit  that,  if 
on  such  an  issue  it  turned  Qiit  that  some  other 
persons  were  entitled   in  the  subjec.t- matter 
of   the    suit,    it   might   be    necessary   under 
Section   73  of  Act  VIII.  of   1859  to  make 
them  parties;  but  I  do  not  yield  to  the  objec- 
tion of  the  defendant  that  it  is  competent  lo 
him  now  to  contend  that  the  property  was 
not  the  sole  property  of  the  plaintiff,  but  the 
joint  property  of  the  plaintiff  and  his  brothers, 
merely  on  vague  inferences  to  be  drawn  from 
the  evidence  of  the  plaintiff  and  the  gomash- 
ta    Shamsoonder,    who    have    in   their  evi- 
dence here  and  there  incidentally  staled  a  few 
meagre  circumstances  relating  to  the  origin- 
al state  of  the  family  at  the  time  of  the  death 
of  the  ancestor.     I  further  maintain  that  this 
contention  is  at  variance  with  ihe  defendant's 
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written  statement  and  the  whole  conduct  of 
his  defence  as  shown  upon  the  cross-ex- 
amination of  the  plaintiff's  witnesses. 

In  this  case  the  appellant's  case  presents 
no  difficulty  to  my  mind,  but  the  only  diffi- 
culty which  is  raised  is  that  raised  by  the 
respondent  to  the  effect  that  the  whole  of 
the  plaintiff's  case  must  be  disbelieved  with- 
out there  being  a  single  iola  of  evidence  to 
put  against  it.  If  the  plaintiff's  story  had  been 
of  a  marvellous  character,  or  if  it  had  been  in 
conflict  with  one's  ordinary  experience  of  life, 
I  might  have  been  called  upon  to  disbelieve 
it  in  lota;  but  1  find  it  difficfllt  to  disbelieve 
the  evidence  of  the  several  witnesses,  some 
of  whom  are  entirely  independent  witnesses, 
merely  on  suspicion  and  conjecture.  It  must 
not  be  forgotten  that  in  this  country  a  true 
case  is  very  often  exaggerated ;  but  if,  where 
we  can  separate  the  truth  from  the  falsehood, 
we  are  still  to  dismiss  the  suit,  the  result 
would  be  that  a  great  many  plaintiffs  would 
fail  in  their  suit.  It  is  an  inherent  defect  in 
human  nature  for  the  parties  to  a  suit  to 
endeavour  to  prove  as  much  as  possible  in 
support  of  their  case  and  to  exaggerate  their 
own  case,  and  consequently,  in  dealing  with 
the  evidence  of  parties  and  partisan  witness- 
es, it  is  necessary  to  be  cautious.  I  am  quite 
willing  to  admit  in  favor  of  the  respondent 
that  the' difficulty  of  the  Official  Assignee  to 
reach  the  properly  of  Mirtunjoy  ought  to 
induce  me  to  scrutinize  the  case  with  caution 
and  care.  Scrutinizing  the  evidence  adduced 
on  behalf  of  the  plaintiff  carefully,  and  having 
no  evidence  offered  on  the  part  of  the  defend- 
ant to  set  against  it,  I  am  of  opinion  that, 
after  making  due  allowances  for  exagge- 
rations and  falsehoods,  there  is  a  substantial 
residuum  of  truth  contained  in  the  plaint- 
iff's case  which  is  sufficient; to  entitle  him  to 
a  verdict. 

I  shall  now  advert  to  the  broad  facts 
proved  on  behalf  of  the  plaintiff.  The  plaint- 
iff states  and  proves  by  the  evidence  of 
his  servants  and  tenants,  who  are  wholly 
disinterested  persons,  that  he  was  the  os- 
tensible landlord  of  the  premises  for  12  or  14 
years,  and  that  he  duly  received  the  rents 
which  were  remitted  to  him  to  his  coun- 
try-residence at  Jungypore.  The  plaintiff 
swears  that  he  was  the  real  owner,  having 
no  co-sharer  in  the  property.  The  title,  as 
originally  obtained  in  the  year  1241,  was 
taken  in  the  name  of  the  plaintiff's  younger 
brothers,  who  have  since  died  ;  but  in  the 
year  1859,  the  plaintiff  bought  a  portion  of 
the  neighbouring  lands,  and  took  a  conveyance 


to  himself  in  his  own  name.  From 
circumstances,  I  consider  it  proved  ibifl 
the  last  few  years,  so  far  as  the  hisany^ 
the  property  in  suit  goes,  the  plaintiff 
the  recipient  of  the  rents  of  the  pre 
dispute,  and  exercised  acts  of  o^ 
with  regard  to  it.  The  learned  Judge 
to  believe  the  testimony  which  provei 
the  plaintiff  was  regarded  bj  the  tei 
their  landlord,  but  he  counteracts  ibc 
of  it  by  saying  that  it  is  a.s  cQnsisteot 
the  property  being  in  plaintiff  as  in  ihe 
family.  There  is  consequently  no 
between  the  learned  Judge  and  m}-setf 
respect  to  this  evidence  ;  we  both  bciit 
The  learned  Judge  of  the  Court  below 
the  point  of  that  evidence,  by  considi 
it  in  conjunction  with  an  opinion  entei 
by  him,  that  the  plaintiff  was  a  men 
a  joint  Hindoo  family  possessing  joint 
perty.  I  look  upon  that  evidence  act 
to  its  natural  and  ordinary  meaning 
import,  and  I  decline  to  consider  it 
with  the  presumption  of  law  arising 
the  fact  of  the  plaintiff  being  a  member^ 
a  joint  family,  because  I  am  of  opinloOv 
1  shall  presently  show,  that  the  fact  of  ' 
plaintiff  being  a  member  of  a  joint  Hi 
family  possessing  joint  property  is  not 
stantiated  in  this  case,  and  hence  do 
sumption  of  law  arises  to  which  I  am 
upon  to  subject  the  plain  fact  of  a 
facie  ownership  proved  by  the  pi 
The  presumption  that  any  parcel  of 
perty  is  to  be  supposed  to  be  purchased 
joint  funds  depends  on  certain  facts, 
much  has  been  made  of  this  presumptkA 
our  Courts.  Now,  it  is  clear  where  A 
B,  members  of  a  Hindoo  family,  are 
ed  of  joint  property  of  such  character 
magnitude  that  other  property  can  be 
quired  thereout,  and  it  is  not  shown 
A  and'  B  have  separate  property,  then 
presumption  is  that  property  sobseqt 
purchased  by  either  of  them  was  parcl 
from  joint  funds.  The  presumption  of 
as  to  property  being  joint  until  the 
trary  is  proved  is  not  of  a  magical  ch 
ter  such  as  is  loo  commonl?  attribi 
to  it,  but  it  is  the  fair  ordinary  and  col 
mon  sense  inference  or  presumption 
from  the  assumed  or  proved  antec( 
facts  Mr.  Graham  has  cited  cases  in  wl 
it  has  been  laid  down  that  a  person 
relics  on  the  presumption  of  1»^ 
respect  of  joint  properly  must  start  it, 
he  can  only  start  it  by  showing  the  exista 
of  joint  property  out  of  which  the  dispi 
property  could   be   acquired.    1 1  has  * 
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beld  in  several  cases  that  commensaliiy  is  if  so,  the  separation  must  have  taken  place 
not  sufficient  for  the  parpose  of  raising  some  time  or  other.  The  defendant  suggests 
the  presumption  of  law  in  favor  of  joint  no  period  of  lime,  but  the  plaintiff  swears  to 
acquisition.  |  a  particular  period  of  time ;  and  if  I  am  to 

!  reject  this,  I  can  only  do  so  fancifully,  and  on 
Now,  in  this  case,  it  was  no  part  of  defend-  j  mere  conjecture  and  suspicion.     This  I  can- 
ant's     case    that     the     property    was    joint  |  not  do.     J  therefore  say  that  the  plaintiff  has 
property— nothing  was  pointedly  made  as  to  j  satisfied  me  that  there  were  never  any  joint 
that,     l^he  only  evidence  is  the  evidence  of  |  funds,  out  of  which  the  property  in  question 
the   plaintiff,  who  says  that  50  years  back  !  could  have  been  purchased ;  that  the  plaintiff 
his   father  died,  leaving  a  house  and  cash,    carried  on  separate  business  of  his  own ;  and 
Besides  this,  there  is  no  evidence  as  to  an-  •  that   he   must   be  considered   to  have  pur- 
cestral  assets.     As  to  the  ancestral  or  family    chased,  and  to  have  been  the  owner  of  the 
dwelling-house,  it  is  immaterial  whether  it ;  property  in  suit^Trom  his  dealing  in  regard  to 
has  been  held,  occupied,  and  enjoyed  as  joint    it,  and  his  reception  of  the  rents  for  the  last 
or  separate  property.     It  is  only  a  place  where  j  1 2  or  1 4  years.     I  arrive  at  these  conclusions 
the  parties  reside,  and  has  not  furnished,  nor  I  without  troubling  myself  about  the  truth  or 
can  It  well  be^  supposed  to  furnish,  funds  as  ,  otherwise  of  the  part  of  the  case  regarding  the 
a  scarce  from  which  subsequent  purchases  |  lottery-ticket— the  prize  of  a  lakh  of  rupees 
or  accretions  could  arise.     With  regard  to  ^  obtained  by  the  plaintiff— as  to  which  I  form 
the  cash,  the  only  evidence  is  that  of  the    „©  opinion  on  the  evidence  adduced, 
plaintiff,  and  he  says  he  received,  when  he  1 

came  of  age  about  35  years  ago.  Rupees  3,000  I      There  is  one  other  point,  viz.,  that  there 
or  3,500  separately  as  his  share  of  the  joint  j  were  no   books  produced   bv  the  plaintiff, 
estate   left  by  his  father.     Now,  it  is  said  1  On  that  point  there  was  no  cross-examination ; 
that  in  this  case   I  must  believe  that  part '  and  if  there  had  been,  the  plaintiff  might  have 
of*  the  plainiiff.'s  story  that  there  was  some  i  given  a  reasonable  explanation  regarding  it. 
cash   as  joint  property,  and  disbelieve  the  ,  The  plaintiff  was  not  bound  to  produce  the 
rest  of  his  story  which   states  that  he  re-    books,  which  under  Act  II.  of  1855  are  only 
ceived  his  share  separately.     Now,  the  story    corroborative  evidence.     But  when  iheplaint- 
of  the  cash  is  told  as  it  were  in  one  sen-    jff  shows  that  he  began  and  carried  on   a 
tence,  namely,  of  the  cash  or  personal  proper- :  separate  business,  and  he  actually  entered  in- 
ty    the    plaintiff    received    as    his    separate  ;  to  a  separate  transaction,  as  evidenced  by  the 
share  Rupees  3,000  or  3,500.     If  this  part ;  agreement  of  the  Boses  with  him  personally 
of  the  plaintiff's  statement  is  to  be  treated  as  I  \^  ^^e  year  1241,  why  should  I  believe  that 
evidence,  the  whole  of  it  must  be  read ;  and    the  purchase  of  the  property  was  a  merely 
though  1  may,  if  I  find  very  cogent  reasons,  ;  colorable  transaction  and  benamee  for  himself 
believe  a  portion  and  reject  the  rest,  I  must  j  and  members  of  his  family  ?     The  books  fur- 
be  careful  neither  to  believe  nor  reject  fanci-  ,  ther  might  have  shown  that  the  collections 
fully.    I  can  find  nothing  in  the  case  which   {^^^    Calcutta    were  entered    as    received 
enables   me  to  accept   one  portion  of  the  i«  through    self,"  |ind    thus  the  collections 
statement,  that  there  was  cash  or  joint  per-   ^.^y^\^  not  be  ear-marked.     If  the  case  had 
sonal  property,   and  reject   the  part  which  '  ^een  a  false  one,  there  wo^fld  have  been  no 
states  that  the  same  was  divided,  and  the    difficulty  in  concocting  a  few  books.     - 
plaintiff's  share  handed  to  him;  but  I  find 
^  in  this  case  many  circumstances  which  tend       Then,  with  regard  to  what  1  said  during 
"  to  show  that  the  latter  part  of  the  plaintiff's  '  the  trial,  1  make  no  imputation  on  the  Ofii-  - 
statement  is  true.  cial    Assignee ;   but    *vhen  the    Court    was 

,  pressed  by  the  respondent's  counsel  on  the 
I  find  on  the  evidence  that  the  plaintiff  and  ground  of  hardship,  thought  it  proper  to  say 
Mirtunjoy  carried  on  separate  silk-business ;  that  the  Official  Assignee  should  be  more  cau- 
that  the  Official  Assignee  in  this  and  in  other  tious  in  attaching  property.  Here  the  title 
instances  has  seized  property  as  the  sole  pro-  to  possession  has  been  negatived ;  and  al- 
periy  of  Mirtunjoy  Chuckerbutty ;  and  that  though  1  cannot  go  behind  the  claim-case, 
Mirtunjoy  was  sued  alone  on  account  of  his  ,  I  cannot  shut  my  eyes  to  the  fact  that  I 
silk-transactions  by  Hickie,  Baillie,  and  Co.  might  have  decided  differently,  and  then  the 
These  circumstances,  which  are  undoubted  present  plaintiff  would  have  been  the  de- 
facts,  tend  to  corroborate  the  plaintiff's  story  fendant,  and  the  Official  Assignee  would  have 
that  he  wasseparateinestate  and  business;  and   been  plaintiff,  and  would  have  had  to  start  • 

Vol.  XV.  87-a 


it 


AppUlsfrom 


THB  wilKLT  MFOltTBi.    Original  yufbdidf^n,   [VoL 


his  case.  There  was  no  evidence,  it  was 
admiUed  by  Mr.  Kennedy,  on  the  part  of  the 
Official  Assignee  at  the  hearing  before  the 
Lower  Court ;  and  it  is  also  admitted  that  the 
Official  Assignee  has  no  evidence  at  the  pre- 
sent moment.  I  cannot  say  this  way  of  seiz- 
ing property  in  possession  of  other  persons 
is  a  very  proper  proceeding;  and  1  agree 
with  Mr.  Graham  that  the  Official  Assignee 
most  be  treated  as  any  other  suitor. 

The  evidence  of  the  plaintiff  satisfies  me 
that  he  has  been  in  posseswon  of  these  pre- 
mises for  14  years.  This  ig  primd-facie 
evidence  of  title,  and  the  plaintiffs'  evidence 
is  supported  by  the  evidence  of  several 
independent  persons.  The  plaintiff's  title 
.is  not  counteracted  by  the  presumption 
of  joint  Hindoo  properly,  which  does  not 
arise  in  this  case ;  and  there  is  no  evidence 
whatever  put  forward  on  the  part  of  the  de- 
fendant to  set  against  the  plaintiff's  case.  I 
cannot  discredit  the  evidence  adduced  by 
the  plaintiff  en  masse.  There  is  nothing  in 
that  evidence  which  is  marvellous  or  so  en- 
tirely opposed  to  ordinary  experience  as  to 
make  it  unworthy  of  belief.  There  are  im- 
probabi lilies  of  an  ordinary  character,  and 
suspicions  here  and  there;  but  I  consider 
they  are  not  suflicient  to  overthrow  the 
case  of  the  plaintiff.  My  own  conviction  that 
the  plaintiffs  case  is  substantially  true 
receives  considerable  confirmation  from  the 
fact  that  not  a  scintilla  of  evidence  has 
transpired  to  rebut  the  plaintiff's  case;  and 
I  feel  it  would  be  unjust  to  hold  a  view 
which  would  have  the  effect  of  causing  the 
permanent  dispossession  of  the  plaintiff  from 
the  property  in  dispute,  when  I  have  not  be- 
fore me  the  smallest  shadow  of  evidence 
justifying  the  original  seizure  by  the  Offi- 
cial Assignee.  ^ 

• 

I  am,  therefore,  of  opinion  that  the  judg- 
ment of  the  Court  below  should  be  reversed 
with  costs.    As,  however,  I  am   the  junior 

i[udge,  my  opinion  is  unavailing  under  the 
aws  on  the  subject  of  the  fate  of  the  ap- 
pend. 

Norman^  C,  J. — I  am  of  opinion  that  the 
decision  of  Mr.  Justice  Phear  ought  to  be 
affirmed  with  costs.  I  am  free  to  confess  that 
the  argument  of  the  counsel  for  the  appel- 
lant has  shown  me  that  there  is  more  doubt 
about  the  case  than  one  would  be  at  first 
disposed  to  think  in  reading  the  judgment  of 
the  learned  Judge.  I  may  say  at  once  that. 
Bitting  here  in  appeal  on  a  question  of  fact, 


before  I  can  say  that  the  judgment  of 
Court  below  ought  to  be  reversed,  I  mi 
satisfied  very  clearly  that  it  is  wrong.  I 
come  to  the  conclusion,  after  a  great  di 
consideration,  that  the  judgment  of 
learned  Judge  is  not  wrong,  but  right. 


The    facts   of   the   case,   so   far 

appear  to  me  material,  are  these :  The 

iff,     Sreenarain     Chuckerbutty,    came 

Court  as  a  claimant  under  Section  246 

case  of  execution  of  a  decree  obtaincAl 

Messrs.  Thomas  &  Co.,  of  whom  Mr. 

is  the  Assignee,  against  Mirtonjoy 

butty,  the  plaintiff's  brother.     He  fai 
show  that  the  property  attached  was 

the  possession  of  Mirtunjoy,  and  the 
set  up  by  him  was  disallowed  by  Mr.  Ji 
Macpherson.     He    therefore     brought 
suit  to  establish  his  right.     I  desire  t» 
a  word   as   to  the  relative  position  of 
parties,  and  the  onus  of  proof  in  a 
the  present.    As  far  as  regards  Mr. 
though  he  is  Official  Assignee,  he  is 
in  the  position  of  any  other  execnth 
ditor — a  position  in  which,  from  the 
of  things,  he  cannot  be  expected  to 
any  very   precise   knowledge  of  the 
persons  interested,  or  supposed  to  be 
ested,  in  the  properly  which  he  causes 
seized  in  execution  as  the  propertj  ot 
judgment-debtor.    That    knowledge 
knowledge   which   the  owners    of  the 
perty  seized  possess,  and  the  historr  ef '1 
title  must  come  from  them.     The  Cowt 
a  right  to   expect,  where   a  title  is 
depending  on  a  transaction  peculiariy 
the  knowledge  of  the  claimant,  that  ihei 
should  be  fairly  and  honestly  stated  fa^ 
He  must  stand  or  fall  by  the  case  be 
Hut  I  do  not  think  that  inferences 
be  drawn  against  an  execution-creditor, 
is  under  a  mistake  as  to  the  true  ru 
persons  whose  property  is  seized,  the 
particulars   of   which   he  had  genendl^' 


^7i.J 


Appiahfrom         tmk  weekly  REfonYEk.         Original  J urisdiciion,  13 


of  ascertaining.    In  this   case,  cer- 

\y,  the  execution-creditors  had  the  means 

knowing  one  particular  fact,  as  to  the 

ttion  of  Sreenarain  and  Mirtunjoy,  which 

been    deposed   to   by  Sreenarain,    and 

ch  has  not  been  challenged  by  any  evi- 

ce  on  the  part  of  the  Official  Assignee. 

Is  this,  that,  within  a  recent  period,  at  all 

ts,  Sreenarain  had  a  distinct  silk    busi- 

of  his  own,  because  it  appears  that  he, 

well  as   Mirtunjoy,  was  in  the  habit  of 

igning  his  silk  to  Thomas  &  Co. ;  and 
ore    that    Sreenarain    and    Mirtunjoy, 
her  they  •are  members  of  a  joint  family 
not,  at  least  each  had  separate  property. 

The  plaintiff  comes  into  Court,  as  regards 
claim  to  the  house  in  dispute,  upon  a 
ic  allegation  of  title.  He  says  that 
is  entitled  to  the  house  as  his  sole  and 
e  property,  by  virtue  of  a  purchase 
e  many  years  ago  out  of  his  own  money 
the  name  of  his  two  younger  brothers, 
lock  and  Rashbeharee;  and  that  he 
e  the  purchase  in  their  name  benamee. 
use  he  had  transactions  with  the  Boses 
whom  the  purchase  was  made.  It 
TS  that  an  original  contract  for  the 
of  money  took  place  in  the  summer  of 
'54,  and  the  conveyance  to  the  two  bro- 
Teeluck  and  Rashbeharee,  was  in 
aary  1B35.  There  is  said  to  have  been 
ition ;  but  it  may  be  observed  that,  al- 
h  there  is  a  statement  made  by  the 
intiff  as  to  partition,  to  which  I  shall 
e  presently,  there  is  no  statement  in 
case  by  him  or  his  witnesses  that  there 
a  partition  of  the  landed  property, 
plaintiff  says  there  was  a  partition  made 
his  elder  brother,  Khodeeram,  and  on 
^bat«  according  to  his  account,  the  shares 
^  himself  and  his  two  brothers  were  made 
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over  to  his  mother,  Rajcoomaree.  He  says 
his  mother,  Rajcoomaree,  handed  over  to 
him  between  3,000  or  4,000  Rs.  The  nar- 
rative commences  in  the 
year  181 7  with  the  state- 
ment that  the  family,  as 
exhibited  in  the  sketch 
annexed,  at  the  death  of 
the  father,  Suroop,  was  a 
joint  family;  that  the  plaint- 
iff was  the  son  of  Suroop ; 
that  he  had  seven  brothers  \ 
three  of  them,  viz.,  Khodee- 
ram Chuckerbutty,Madhttb 
ChunderChuckerbutty,ahd 
Jadub  Chunder  Chucker- 
butty,  were  the  sons  of  the 
first  wife  of  Suroop ;  and 
five  of  them,  viz,,  Mirtun- 
joy, Omertololl,  the  plaint- 
.  iff  Sreenarain,  Trilochun, 
o  .  ^  and  Rashbeharee,  were  the 
— I— 1 1  children  of  Rajcoomaree^ 
o  i  ^  the  second  wife  of  Suroop. 
£  Suroop  is  said  to  hare  died 
in  i8i6or  iSiy.andtohave 
given  directions  that  his 
property  should  be  divided 
amongst  his  children.  It  is 
drawing  very  largely  on  th^ 
credulity  of  the  Court  to 
ask  it  to  believe  that  a 
Hindoo  father  would  have 
made  such  an  order  for  the 
pastition  of  his  property. 
If  it  had  been  said  that 
the  father  ordered  his  pro- 
perty to  be  divided  in  two 
shares  between  the  children 
of  his  two  wives,  that 
^might  have  been  possible ; 
but  I  find  it  impossible  to 
believelthat  a  Hindoo  father 
in  the  year  1816  should 
have  given  orders  for  a  di- 
vision of  his  property  among  his  eight 
sons,  several  of  whom  were  in  their  infan- 
cy, one  of  whom,  in  fact,  appears  to  hare 
been  a  posthumous  son.  However,  the 
plaintiff  says  that  the  partition  was  made 
and  carried  out;  that  Mirtunjoy  separat- 
ed from  his  own  three  infant  uterine  bro- 
thers, who  remained  with  their  mother,  Ra]* 
coomaree.  I  may  remark  that  the  eldest  of 
these  infants,  Sreenarain,  was  then  three  years 
old.  Mirtunjoy,  who  was  older,  though  his 
exact  age  does  not  appear,  must  have  been 
very  young  himself,  not  improbably  very 
much  under  dixteeft  yean  «f  oge. 
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A.S  I  have  said  already,  nothing  appears  to 
have  been  mentioned  by  plaintiff  as  to  the 
partition  of  the  real  property  ;  and  when  I 
carefully  examine  the  evidence  of  the  plaint- 
iff, I  find  that,  at  the  present  time,  the  widows 
or  representatives  of  the  several  sons  are 
all  to  be  found  in  the  family-house  at  Moor- 
shedabad,  and  that  they  all  claimed  their 
shares  of  the  property  which  was  seized 
as  the  property  of  Mirtunjoy.  It  also  ap- 
pears that  the  wife  of  Mirtunjoy  is  now  living 
there  with  Pearymoney,  the  widow  of  Omer- 
tololl.  It  is  said  that  Mirtunjoy's  share  has 
been  sold  to  his  nephew  Bunjcobehary. 

I  start  then  with  the  proposition  that  the 
family  was  originally  joint,  and  that  there  was 
joint  money  and  joint  lands ;  and  there  is  a 
statement  made  by    the  plaintiff,  which  Mr. 

Justice  Phear  utterl)^  disbelieved,  and  which 
also  disbelieve,  that  a  partition  took  place  at 
the  death  of  Suroop.  I  come  to  the  purchase 
of  the  property  now  in  dispute.  That  took 
place,  according  to  the  plaintiff,  in  1834,  at 
which  time  he  was,  at  the  outside,  something 
like  18  or  20  years  old.  The  plaintiff  says 
he  advanced  Rs.  3,800  to  the  Boses.  Now, 
where  did  he  get  the  3,800  to  lend,  and  from 
whence  did  he  get  the  remainder  of  the  pur- 
chase-money ?  He  is  ready  with  his  story. 
He  says  that  he  commenced  trading  a  little 
time  before  when  he  was  15  years  of  age, 
and  that  he  won  a  lakh  of  rupees  at  a  Govern- 
ment lottery.  Now,  there  is  no  doubt  that 
there  were  lotteries  of  the  East  India  Com- 
pany formerly ;  and  iw  may  be  that  there 
were  these  lotteries  in  the  year  1834,  and 
that  plaintiff  won  a  lakh  of  rupees.  But 
what  would  one  expect  to  be  the  language  of 
persons  speaking  of  a  member  of  a  joint 
Hindoo  family,  who  had  only  a  small  sum 
of  3,000  or  4,000  rupees,  ajid  who  suddenly 
found  himself  with  a  lakh  of  rupees.?  Every 
witn'^ss,  old  enot^^rh  to  recollect  the  circum- 
stance, would  at  once  say,  "  Why  this  man's 
fortune  had  nothing  to  do  with  the  joint 
funds  ?  He  started  in  life,  it  is  true,  with  3,000 
rupees,  which  he  got  from  his  mother,  but  he 
won  a  lakh  of  rupees  in  a  loiiery."  The  story 
would  have  been  trumpeted  out  at  once. 
But,  as  Mr.  Justice  Phear  observes,  this 
story  is  a  late  invention ;  it  was  not  mention- 
ed in  the  earlier  claim-suits.  Mr.  Justice 
Phear  says  it  could  have  been  corroborated 
by  the  books  of  the  Bank  of  Bengal,  which 
have  not  been  produced  ;  but,  even  if  the 
Bank-books  could  not  have  been  produced,  at 
least  some  sort  of  independent  evidence 
might  have  been  adduced  to  support  a  story 
"which  draws  so  largely  oa  our  credulity.    I 


do  not  believe  that   story.  I  think  that* 
had  been  true,  it  would  have  become 
ons,  and  every  witness  connected  vtfii 
family  who  spoke  of  the  plaintiff's 
property   would  have   mentioned  it  ai 
earliest  opportunity. 

Now,  I  have  a  word  to  sav  as  to  the 
chase  itself.     Does  the  purchase  bear 
resemblance  to  a  bond-fide    purchase 
separated  brother  on  his  own  account? 
children  of  Rajcoomaree  are  five.    The 
sons  concerned  in  the  purchase  are 
narain,  in  whose  name  the  money 
vanced   (I   may  observe  that  it  may 
suited  the  family  to  have  the  money 
in  the  name  of  Sreenarain),  and  Teelaci 
Rashbeharee,  in  whose  names  the  pt 
was  made.     It  is  very  singular  that,  if  | 
purchase  by  them   or  on   their  ac< 
fictitious,  .the  names  of  those  two 
who,  if  the  plaintiff's  story  is  false, 
have  been  jointly  interested  with  the  plj 
iff,  should  have  been  used  to  conceal 
fact   that   the   plaintiff  was  the  pure] 
If  it  was  done  with  a  view  to  decemi 
Boses,  the  purchase  might  have  been 
the  name  of  Sreenarain's  wife,  or  of 
car  or  anybody  else.     It  would  hardly 
been  made  in  the  names  of  the  two 
who  were  presumably  plaintiff's  co- 
Then  it  is  material  to  see  with  whose  I 
the  transaction  was  concluded.    By  the 
of  a  very  remarkable  person,  Shami 
The   plaintiff  himself   says  that   Mil 
was  the  kurta  of  his  branch  of  the  h 
There  is  no  doubt  that  Shamsoonder 
the  gomashta  of   Mirtunjoy.    He  aa 
was  so  from  1 248  to  1268,  meaning,  no 
to   exclude  the  period  of  this  trans 
The  plaintiff  says  that,  except  for  5 
years,*  Shamsoonder  was  exclusively  bis 
mashta ;  but  this  is  contradicted  bv 
soonder.     Shamsoonder,  who  was  tn  the! 
vice  of  Suroop  before  his  death,  woul 
doubt,  continue  to  serve  Mirtunjoy,  thekj 
after  the   death   of   Suroop.     In  the 
claim-suits  the  plaintiff  put  forward  sei 
umulnamahs   in  his  own  favor,   si]^ 
Shamsoonder  on  behalf  of  Mirtnnjor. 
purchase-money  was  paid  by  the  haD< 
Shamsoonder.    Therefore,  we  get  Mirti 
the   kurta  of  the  family  consisting 
children  of  Suroop  and  Rajcoomaree,  enj 
in  the  purchase.    The  purchase  was 
and  the  money  paid,  through  a  man  wi 
really  his  agent.    There  is  not,  in  my 
nion,  any  credible  or  reliable  evidence 
ever  that  the  plaintiff  had,  at  the  time 
purchase  of  this  house,  any  separate 
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frty  of  his  own.  If  the  story  of  the  prize 
^e  lakh  of  rupees  has  any  truth  in  it,  it  is 
t  impossible  that  it  was  gained  for  the 
nt  family,  and  not  for  Sreenarain  himself, 
lis'  not  shown  that  Sreenarain  had  any 
j^s  of  his  own,  out  of  which  he  could 
^  «e  or  did  purchase  the  loltery-ticket.  If 
purchase  was  for  the  joint  family — if  the 
brothers  were  not  benaroee  for  him, 
trustees  for  themselves  and  members  of 
(amiiy — 1  find  nothing  to  show  that  the 
lition  of  the  property  has  been  since 
iged.  It  is  true  that  Sreenarain  pur- 
led a  wall  adjacent  to  this  property,  but 
^.ibere  was  a  substantial  reason  why  the 
irty  should  be  held  in  the  name  of 
snarain,  and  not  in  the  name  of  Mirtun- 
|r,  that  is  worth  very  little.  His  name  may 
been  flsed  in  i860  in  the  same  way 
the  names  of  the  two  younger  brothers 
re  used  in  the  matter  of  tfTe  original 
:hase. 

^Then  there  is  the  evidence  of  the  payment 
Itent,  and  that  rent  may  have  been  received 
'  remitted  to  the  plaintiff.  But  that  is  not 
ksistem,  as  Mr.  Justice  Phear  has  ob- 
1,  with  the  rent  really  belonging  to  Mir- 
ijoy  and  to  the  joint  family,  more  special- 
when  we  remember  that  in  1849  a  decree 
a  large  sum,  a  lakh  of  rupees,  was  obtained 
Hickie,  Baillie,  and  Co.  against  Mirtunjoy. 
'that decree  for  a  lakh  of  rupees,  the  plaintiff 
dared  to  say  before  Mr.  Justice  Phear  he 
fw  nothing  till  this  suit — a  decree  for  a 
of  rupees  against  a  brother  who  waspro- 
)ly  living  in  the  family  dwelling-house  till 
became  a  fugitive — a  brother  whose  wife  is 
tog  at  the  present  moment  in  the  joint  fami- 
loase,  and  whose  gomashta  is  also  the 
sbta  of  plaintiff  and  of  the  family.  It 
Jars  to  me  that  Mr.  Justice  Phear  was 
in  saying  that  he  could  not  rely  on  the 
Jdcnce  of  Sreenarain  and  Shamsoonder. 
fobody has  been  brought  from  Moorshedabad 
'  sbow  how  money  which  was  remitted  to 
fttnarain  has  been  disposed  of ;  and  if  it  was 
carried  to  a  joint-family  account,  how  it 
*?  spent.  It  may  be  true  that  some  trans- 
lions  took  place  by  which  the  plaintiff 
*y  have  acquired  Mirtunjoy's  property, 
ic  may  be  one  of  7  or  8  surviving  represen- 
tivcs  of  the  family.  He  may  have  some 
J*resi  more  or  less  in  this  property,  but  I 
*ok  that  Mr.  Justice  Phear  was  quite  war- 
,^^  Jn  saying  that'  he  disbelieved  the  evi- 
;«nce of  those  two  men,  Sreenarain  and  Sham- 
!  llJ^^r,  and  that  they  are  so  utterly  unreli- 
f'wle  that  he  could  not  select  bits  of  th^ir 
I*  evidence  here  and  there  which  may  be  true. 


It  appears  to  me  that  he  could  not  have  given 
any  other  decree  than  that  which  he  has 
given — a  decree  which  proceeds  fairly  'on 
what  is  really  the  issue  in  the  case,  m., 
whether  the  plaintiff  has  the  right  which  he 
alleges  himself  to  possess.  If  the  plaintiff  has 
any  other  right,  it  cannot  be  decided  in  this 
suit.  It  can  only  be  tried  in  a  suit  in  which  all 
the  other  representatives  of  Suroop  are  pre- 
sent. I  should  have  been  glad  if  that  could 
have  been  settled  in  this  suit,  but  as  the 
plaintiff  has  put  forward  in  this  suit  a  spe- 
cific title,  and  has  failed  in  proving  that  title, 
I  think  that  the«decision  of  Mr.  Justice  Phear 
dismissing ^the  suit  should  be  affirmed  with, 
costs.  I  dismiss  the  suit  in  the  belief  that 
there  is  some  joint  interest  in  the  family; 
that  the  money  in  1834  was  joint;  and  that 
being  so,  I  think  that  the  suit  should  be  dis- 
missed without  prejudice  to  any  suit  which 
Sreenarain  and  his  brothers  or  their  represen- 
tatives may  bring  to  establish  their  right  to 
their  shares  in  this  property  as  being  joint- 
family  property. 

I  may  add  that  it  appears  to  me  that  there 
is  some  evidence  on  the  record  to  show  that 
Mirtunjoy  was  at  one  time  in  possession  of 
the  house  in  dispute.  The  witness  made  this 
admission  distinctly,  although  he  seems  to 
have  retracted  it  afterwards.  I  have,  however, 
not  based  my  judgment  on  that,  as  there  may 
possibly  have  been  some  misconception  with 
regard  to  it.  The  witness  says:  "Mirtunjoy 
used  to  come  to  this  house"  (meaning  the 
house  in  dispute);  but  as  I  have  said,  he  after- 
wards seems  to  have  retracted  that  state- 
ment. 

[As  there  was  a  difference  of  opinion  be- 
tween the  Judges  of  the  Appellate  Bench, 
the  plaintiff  appealed  to  the  Court  at  large, 
under  Section  1 5  of  the  Letters  Patent  of  the 
Court,  from  thef  judgment  of  Norman,  C.J. 
The  appeal  came  on  for  a^ument  on  the  20th 
and  2 1  St  March  last  before  a  Bench  consist- 
ing of  Loch,  L.  S.  Jackson,  and  Mitter, 
J  J.  The  Court  took  time  to  consider  its 
judgment,  which  was  delivered  on  the  24th 
idem  by  L.  S.  Jackson,  J.,  the  result  being 
that  the  appeal  from  the  judgment  of  the 
Chief  Justice  was  dismissed  with  costs.] 
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The  3rd  February  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  O.  C.  Paul, 
Judge, 

Insolrent  Court  —  Evidence  —  Appeal  — 

Jurisdiction. 

On  Appeal  from  an  order  of  the  Hon'ble  J.  B, 
Phear  sitting  as  Commissioner  in  the  InsoU  \ 
vent  Court.  • 

In  the  Matter  of 
Ajoodhya  Pershad  and  another,  Insolvents, 

Mohunt  Joyram  Geer,  Appellant, 

versus 

I 

A.  B.  Miller,  Official  Assignee,  Respondent,   ; 

1 

I 
Mr.  Graham  and  Mr.  Evans  for  the         } 
Appellant. 

Mr,  Kennedy  and  Mr.  Leighton  for  the 

Respondent. 

In  a  case  in  which  the  parties  omitted  to  have  the 
evidence  recorded  as  required  by  Section  72  of  the 
Insolvent  Act,  it  was  held  that  a  party  appealing-  against 
the  order  based  on  the  evidence  is  not  in  a  position  to 
be  heard  before  the  Appellate  Court. 

Per  Normany  C.  J.  (Pauft  J.,  duditantej .—The  In- 
solvent Court  has  a  discretionary  power  under  Section 
26  of  the  Insolvent  Act,  when  it  finds  that  property  be- 
longringf  to  or  a  debt  due  to  the  insolvent  is  in  the 
possession  of  another  party,  to  make  an  order  on  such 
person  to  make  over  such  property  or  debt,  or  any  part 
thereof,  to  the  OflRcial  Assignee. 

The  insolvents  in  this  case  inserted  the 
appellants  in  their  schedule  among  their 
debtors  to  the  extent  of  Rs.  11, 000  in  respect 
of  certain  transactions  connected  with  the 
purchase  from  the  appellants  of  i,ooo  bales 
of  cotton,  of  which  the  insolvents  did  not  take 
delivery,  but  which  the  appellants  were  desir- 
ed to  retain  in  their  own  hands  and  sell  on 
commission  on  behalf  of  the  insolvents.  The 
appellants  on  such  sale  were  to  deduct  the 
purchase-money  and  commission,  and  to  ac- 
count to  the  insolvents  for  the  profits.  The 
Official  Assignee  put  in  a  petition  bringing 
this  fact  to  the  notice  of  the  Commissioner, 
and  stating  that  the  cotton  was  sold  by  W. 
Haworth  &  Co.,  and  he  applied  for  an  order 
directing  the  insolvents  and  the  now  appel- 
KiQts,  together  with  certain  other  parties^  to 


attend  before  the  Court  with  their  books 
accounts  for  the  purpose  of  being  examii 
respect  of  the  claim  which  the  insolveiiti 
peared  to  have  against  the  appellants, 
order  to  the  effect  was  accordingly  made, 
the  matter  having  been  heard  and  Kti 
Chobay,  one  of  the  gomasbtas  of  Mi 
Joyram  Geer  having  been  examined,  the 
ordered  Mohunt  Joyram  Geer  to  bold 
retain  the  1 ,000  bales  of  cotton,  or  the  pi 
thereof,  belonging  to  the  estate  and  eSi 
the  insolvents,  until  the  further  orders  of 
Court ;  and  he  was  further  ordered  to 
cause  why  he  should  not  deliver  over  the 
1 ,000  bales  of  cotton  or  the  proceeds  th< 
to  the  Official  Assignee. 

Pursuant  to  the  order  so  made,  the  M( 
showed  cause,  and  evidence  wa/taken  bf 
Court,  buyhe  parties  not  having  requested 
officer  of  the  Court  to  take  down  the  depositi 
of  the  witnesses,  pursuant  to  Section  jt  of 
Insolvent  Act,  the  evidence  was  not  recoi  ~ 

The   judgment    of  the    High     Court 
delivered  as  f6ll4nvs  : — 

Phear,  J, — The  rule  will  be  made 
lute.    The   evidence  appears  to  xne  to 
entirely  one-sided.     All  the  evidence  that 
I  be  relied  on  shows  that  there  really  wtfj 
I  bond-fide  sale  of  the  cotton  to  the  insob 
,  I  have  not  the  slightest  doabt  that  this  was: 
\  The  two  witnesses' who  endeavour  to 
I  out  that  the  sale  was  benamee  were 
unworthy  of  credit — they  showed  as  ml 
by  their  demeanour  in  Court.     I  think 
Mr.  Ingram's  argument  drawn  from  the 
counts  themselves  was  very  forcible,  for 
is  quite  manifest  that  there  were  contini 
dealings  between  the  insolvents  and  the 
hunt's  firm  after  the  first  sale  of  the 
which  it  is  now  argued  had  the  effect  of 
stroying  their  credit.   I  observe  from  the 
dule  that  there  is  a  debt  due  by  the  11 
vents    to   the   Mohunt.     The   Mohunt 
therefore   be  ordered  to  make  over  to 
Official  Assignee  the  proceeds  of  the 
less  the  amount  due  to  him  as  entered 
the    schedule.     The    Mohunt  will   pay 
Official  Assignee's  cost  from  the  time  of 
first  rule;  the  insolvents*  costs  will  be 
out  of  the  estate.     1  am  inclined  to  think 
the  Mohunt  should  pay  the  costs  of  the 
solvents,  but  I  will  reserve  that  point. 

Mohunt  Joyram  Geer  appealed  agaiut 
above  judgment,  and  the  order  which 
issued  in  accordance  therewith,  on  the  fbllc 
ing  grounds : — 
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^sL — ^That  the  said  Commissioner  was  in 

in  holding  that  the  purchase  of  the 

I, GOO  bales  of  cotton  in  the  said  order 

itioned  was  made  by  the  appellant  on  be- 

of  the  said  insolvents  ;  whereas  the  said 

ted  Commissioner  ought  to  have  held 

in  the  evidence  that  the  said  purchase  was 
le  by  the  said  appellant  on  his  own 
»unt  and  for  his  own  benefit,  and  not  on 
mnt  of,  or  for  the  benetit  of,  the  said  in- 

rents,  and  that  neither  the  insolvents  nor 
said  Ofiicial  Assignee  had  any  interest 

rein. 

;nid, — That  the  said  learned  Commissioner 
to  error  in  ordering  that  the  said  appel- 
should  hand  over  to  the  Official  Assignee 
surplus  sale- proceeds  of  the  said  1,000 
s  of  coyon,  deducting  only  the  sum  of 
ies  2,216-10-6  admitted  in  the  schedule 
the  said  insolvents  to  be  due«to  the  ap- 
pliant,  and  the  price  or  sum  at  which  the 
id  1,000  bales  bad  been  ostensibly  pur- 
for  the  insolvents;  whereas  the  said 
rned  Commissioner  should  have  held,  even 
{the  said  purchase  was  for  the  benefit  of  the 
Events,  that  the  appellant  was  entitled  to 
[act  in  addition  to  the  above  sums  his  com- 
ission  on  the  purchase  and  sale  thereof. 
\jrd. — That  the  said  learned  Commissioner 
wrong  in  ordering  that  the  appellant 
m\d  pay  the  costs  of  the  said  Official 
Ignee  from  the  time  of  the  first  rule  taken 
against  the  appellant ;  whereas  the  said 
imed  Commissioner  ought  to  have  directed 
the  appellant  should  have  had  all  his 
of  the  said  proceedings  out  of  the  estate 
the  said  insolvents. 

\e  foUotving  are  the  judgments  0/  the  Ap- 
pellate Court: — 

Norman,  C,y, — In  this  case  Mr.  Justice 
lear  made  an  order,  under  the  26th  Section 
the  Indian  Insolvent  Act,  that  Mohunt 
ram  Geer  do  band  over  to  the  Official  As- 
lee  the  sum  of  Rupees  9,087-5-6  pie,  being 
balance  due  from  Mohunt  Joyram  Geerio 
insolvents.  In  the  schedule  filed  by  the 
>lvents,  Mohunts  Poroosram  Geer  and  Joy- 
Geer  of  Burra  Bazar  in  Calcutta  are  cu- 
red as  debtors  for  11,000,  and  the  parti- 
ilars  of  that  debt  are  as  follow:  '*We 
igbt  1,000  bales  of  cotton  at  a  re-sale  auc- 
m  at  Seebpore  through  Bunwarryloll  from 
esc  debtors:  500  bales  at  15-12  per  maund, 
^d  500  bales  at  16-8.  We  did  not  pay  for 
but  instructed  Mohunt  Joyram  Geer  and 
^roosramGeertosellit  for  us  on  commission, 
deduct  the  purchase- money  and  their  com- 
lission,  and'to  account  to  us  for  the  profits." 


It  appears  that,  after  the  insolvency,  and  be- 
fore the  insolvent  obtained  his  discharge,  the 
learned  Judge,  under  the  26th  Section,  order- 
ed that '^  Mohunt  Joyram  Geer  should  hold  and 
retain  the  1,000  bales  of  cotton  or  the  pro- 
ceeds thereof,  belonging  to,  or  forming  part  of, 
the  estate  and  effects  of  the  said  insolvents, 
until  this  Court  shall  make  further  order 
concerning  the  same ;"  and  that  Mohunt  Joy- 
ram Geer  should  show  cause  why  he  should 
not  deliver  over  the  said  1,000  bales  of  cotton 
or  the  proceeds  thereof  to  the  Official  Assignee. 
Cause  was  shown  on  behalf  of  Mohunt  Joyram 
Geer.  The  insolvent  was  examined  on  behalf 
of  the  Official  Assignee.  An  affidavit  of  Gobind 
Chunder  bfauth  was  read,  and  three  witnesses, 
viz.,  Mothoora  Doss,  Futteh  Churn,  and  Mr. 
Carapiet,  were  examined  on  behalf  of  the 
Mohunt.  The  evidence  was  not,  however, 
taken  down  in  writing,  as  provided  for  by  the 
73rd  Section  of  the  Insolvent  Act,  and  we  have 
nothing  before  us  but  the  judgment  of  Mr. 
Justice  Phear  and  the  order  which  was  made 
upon  it.     The  judgment  is  in  these  terms  : — 

"The  rule  will  be  made  absolute.  The 
"  evidence  appears  to  me  to  be  entirely  one- 
''  sided.  All  the  evidence  that  can  be  relied 
''  on  shows  that  there  really  was  a  bond-fide 
"  sale  of  the  cotton  to  the  insolvent.  I  have 
"  not  the  slightest  doubt  that  this  was  so. 
*'  The  two  witnesses  who  endeavour  to  make 
"  out  that  the  sale  was  benamee  were  quite 
'*  unworthy  of  credit — they  showed  as  much 
**  by  their  demeanour  in  Court.  I  think  that 
'*  Mr.  Ingram's  ai^ument  drawn  from  the 
"accounts  themselves  was  very  forcible,  for 
"it  is  quite  manifest  that  there  were  con- 
"tinuous  dealings  between  the  insolvents  and 
"the  Mohunt's  firm  after  the  first  sale  of 
"  the  cotton,  which,  it  is  now  argued,  had  the 
"  effect  of  destroying  their  credit.  I  observe 
"from  the  schedule  that  there  is  a  debt  due 
"by  the  insolvents  to^he  Mohunt.  The 
"  Mohunt  will,  therefore,  be  ordered  to  make 
"  over  to  the  Official  Assignee  the  pro- 
"ceeds  of  the  cotton,  less  the  amount  due 
"to  him  as  entered  in  the  schedule.  The 
"  Mohunt  will  pay  the  Official  Assignee's 
"  costs  from  the  time  of  the  first  rule.  The 
"insolvents'  costs  will  be  paid  out  of  the 
"  estate.  I  am  inclined  to  think  that  the 
"  Mohunt  should  pay  the  costs  of  the  insol- 
"  vents,  but  I  will  reserve  that  point." 

Mr.  Justice  Phear  accordingly  ordered,  as 
I  have  already  said,  that  the  Mohunt  should 
pay  over  as  the  balance  Rs.  9,087-5-6  pie. 

From  that  decibion  there  has  been  an 
appeal  to  this  Court,  and  several  points  of 
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considerable  importance  have  been  put  for- 
ward by  Mr.  Graham  and  Mr.  Evans  on  be- 
half of  Mohunt  Joyram  Geer. 

The  first  point  to  which  I  shall  advert  is 
this.  Mr.  Graham  and  Mr.  Evans  objected 
that  the  learned  Judge  had  no  power  under  the 
26th  Section  to  adjudicate,  and  make  the 
order  that  he  did,  and  they  have  also  taken 
various  objections  founded  on  the  evidence  to 
show  that  the  decision  is  erroneous. 

With  regard  to  the  objections  on  the  merits, 
the  attempt  to  show  that  the  decision  is  wrong 
on  the  facts  of  the  case,  it  appears  to  me  that 
the  appellants  have  not  placedthemselves  in  a 
condition  to  be  heard.  The  72nd  3fection  pro- 
vides that  *'  any  person  who  shall  be  interest- 
ed in  any  proceeding  of  any  of  the  said 
Courts  for  the  relief  of  insolvent-debtors, 
upon  depositing  wiih  the  proper  oflficer  of  the 
Court  a  sum  of  money,  of  which  the  amount 
shall  be  fixed  by  the  Court,  may  require  that 
the  whole  of  the  evidence  relating  to  any  such 
proceeding  may  be  taken  down  in  writing 
by  a  sworn  officer  of  the  Court,  and  the  same 
shall  be  done  accordingly ;  and  in  case  no  ap- 
peal is  presented  within  one  calendar  month, 
the  Court  is  empowered  to  pay  the  reason- 
able costs  and  expenses  thereof  out  of  the 
money  which  shall  have  been  so  deposited  as 
aforesaid,  returning  the  surplus,  if  any,  to 
the  person  who  shall  have  deposited  the 
same.'* 

The  73rd  Section,  which  gives  the  appeal, 
provides  that ''  it  shall  be  lawful  for  any  person 
who  shall  think  himself*  aggrieved  by  any 
adjudication,  order,  or  proceeding  to  present 
within  one  calendar  month  thereafter  a  peti- 
tion to  the  Supreme  Court  of  Judicature  of  the 
Presidency;  and  it  shall  be  lawful  for  such 
Court  to  order  that  the  whole  of  the  evidence, 
if  any,  which  shall  have  been  so  taken  down 
in  writing  as  afore^id,  and  the  minutes  and 
records  of  the  proceedings  of  which  com- 
plaint shall  have  been  made  shall  be  brought 
before  it,  and  the  said  last-mentioned  Court 
shall  inquire  into  the  matter  of  the  petition, 
and  tk  such  proceedings  and  evidence,  and 
shall  make  such  order  thereon  as  to  the  same 
Court  shall  seem  meet  and  just."  Now,  in 
the  present  case,  the  evidence  not  having 
been  taken  down  and  recorded  as  provided  by 
the  72nd  Section,  we  have  no  means  whatever, 
on  the  materials  before  us,  of  knowing  the  facts 
on  which  the  judgment  proceeded.  We  must 
therefore  take  it  that  the  evidence  was  such 
as  fully  to  warrant  the  decision  of  the  Court. 

The  onlyquestion  then  remainingis,whether 
the  Insolvent  Court  had  jurisdiction  to  enter- 


tain the  question  and  to  make  the  order 
the  Mohunt  should  pay  to  the  Official  Assi| 
the  sum  he  was  found  to  be  indebted  to 

'  insolvent. 

The  26ih  Section  provides  that,  in  case 
person  shall,  after  any  such  insolvent 

;  have  petitioned  for  his  discharge  under 
Act,  or  have  been  adjudged  to  have  comm 

I  an  act  of  insolvency,  and  before  the 
insolvent  shall  have  obtained  his  dischar^gs 
the  nature  of  a  certificate  as  hereinafter 
tioned,  be  possessed  of,  or  have  underhis 
or  control,  any  property  whatsoever  of 
insolvent,  with  the  exception  of  certain  p 
perly  then  therein  mentioned,  or  to  which 
insolvent  may  be  in  any  way  entitled, 
under  any  trust  expressed  or  implied,  or 
wise  held  for  his  use  or  benefil^  vr  in 
any  such  person  shah  he  at  any  such  _ 
indebted  t(^  such  insolvent,  it  shall  be  la^ 
for  the  said  Court,  upon  the  applicatioi 
any  Assignee  or  any  creditor  of  such  i 
vent,  whose  debt  or  demand  shall  have 
admitted  or  established  in  the  mauer  of 
said  Insolvency,  to  cause  notice  to  be  gt 
to  such  person,  directing  him  to  hold  and 
tain  the  said  property  till  the  said 
shall  make  further  order  concerning  the 
and  thereupon  for  such  Court  further  to 
such  person  to  deliver  over  such  piopoti^ 
and  to  pay  such  debt  as  aforesaid,  to  at 
Assignee  or  Assignees  of  the  estate  and  ctfo  ^ 
of  such  insolvents  for  the  general  bentft 
the  creditors  of  such  insolvent. 


Now,  I  think  no  one  can  read  that 
without  seeing  that  there  are  many  cases  ift. 
which  the  Court  is  empowered  to  make  anonfcc 
that  debts  due  to  an  insolvent  shall  be  paid  l» 
the  Assignee.  It  has  been  pointed  out  by  te 
Chief  Justice  in  the  case  of  DwarkaaaA 
Mitter,*  4  Bengal  Law  Reports,  Origiali 
Jurisdiction,  page  63,  that  it  is  dtscreiionaqp 

*The  13th  Aug^ust  1869. 

Present : 

The  Hon'bie  Sir  Barnes  Peacock,  AV.,  Chief  JustUf^ 

and  the  Hon'bie  J.  B.  Phear,  Judge.  | 

Oft  Appeal  from  the  judgment  of  the  Hon^hte  A-^O*. 
Macpherson,  sitting  as  Commissioner  in  the  /i^ 
solvent  Court. 

In  the  Matter  of  Uwarkanath  Mitter,  an  Insolvcflt- 

Ratnamonee  Dossee  and  another,  A^pellamis, 

versus 

A.  B.  Miller,  Official  Assig'nee,  Respondent, 

Mr.  Marindin  and  Mr.  Cowell  for  the  AppeDarti* 
Mr.  Graham  and  Mr.  Branson  for  the  Respoadeit 

The  judgment  of  Macpherson ,  J.^  as  regards  the  pMd 
ofjurisdictiont  rcas  usfoiJovs :  ~ 
This  is  an  insolvent  matter,  and  the  parties  now  br 

fore  me  appear  in  obedience  to  an  order  directing  th8« 
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itfa  the  Court  to  enter  upon  the  trial  of  such 
^lestion,  and  to  make  the  order.  I  think  that 
jLa  correct  view  of  the  law.  In  the  first 
bee,  the  language  of  the  provision  is  that 
vft  shall  be  lawful  for  the  Court "  to  cause 
ptice  to  be  given,  &c. ;  and  again  '^  it  shall 
lawful  for  the  Court  to  order  such 
to    pay    such    debts  or    any   part 

ilr -attend  and  be  examined,  and  to  produce  the  title- 
Ipcdsand  documents  relating  to  certain  real  proper- 
Kbs  which  are  mentioned  in  the  order,  together  with 
3K  accoant'books  and  certain  Government  paper 
HMiding  in  the  names  of  some  of  them.  The  order 
ipio  calls  upon  thera  to  show  cause  why  they  should 
deliver  up  to  the  Official  Assignee  the  pro- 
and  Government  paper  mentioned  in  the 
',  and  now  in  their  possession  or  control.  The 
D  which  I  have  to  decide  is  whether  it  has 
proved  that  any  of  the  properties,  or  Govern- 
paper,  flie  subjects  01  this  inquiry,  though 
in  the  possession  or  controljof  these  persons,  are 
jtellj  the  property  of  the  insolvent  Dwarkanath 
ISitter,  so  as  to  justify  me  in  ordering  them  under 
Section  26  of  the  Insolvent  Act  to  be  delivered  up  to 
fte  Official  Assignee. 

Section  26  of  the  Insolvent  Act  is  of  a  summary 
dbanurter,  and  is  intended  to  apply  to  cases  in  which 
ttM&  insolvent  is  entitled,  beyond  all  reasonable  doubt, 
ta  property  which  has  not  been  made  over  by  him  to 
ike  Assignee.  It  probably  was  never  intended  that 
ierious  questions  of  title  should  be  decided  in  a  pro- 
ceeding under  this  Section,  and  it  must  be  expressly 
vadcrstood  that  I  do  not  consider  myself  to  be  now 
ideadiog  finally  any  question  of  title  one  way  or  the 
:«llMf.  Ail  I  have  power  to  do  when  acting  under 
this  Section  is  to  decide  whether  the  property  now 
claimed  by  the  Assignee  is  the  property  (although 
WsA  apparently  in  the  possession)  of  the  insolvent  for 
the  purposes -and  within  the  meaning  of  Section  26. 
1  tiunk  the  rule  has  been  properly  drawn  up  as 
selating  to  property  now  in  the  possession  of  these 
persons,  for  there  can  be  no  proceeding  under  Section 
36  save  as  regards  such  property  as  is  in  the  posses- 
lion  or  control  of  the  parties  proceeded  against  at 
tiw  date  of  the  rule. 

This  matter  commenced  with  the  examination  of 

(he  insolvent  under  Section  36,  when  he  made  such 

Matements  with  regard  to  property  in  the  possession 

of  his  wife,  his  son,  and  his  son's  wife,  that  I  thought 

tkere  were  sufficient  grounds  on  which  to  issue  the 

inle  against  which  these  parties  have  now  shown 

cause.     I   confess  that  the  proceeding  has  spread 

itself  out  considerably  further  than  I  contemplated 

when  I  issued  the  rule  ;  for  practically  i^  has  ended 

in  my  doing  something  very  nearly  tantamount  to 

tiyingseveral  actions  of  ejectment.     I  certainly  have 

gone  as  far  as  1  could  well  go  under  these  Sections. 

It  is  to  be  regretted  that  so  many  different  matters 

should  have  been  mixed  up  together,  and  gone  into 

in  the  way  in  which  they  have  been.     Perhaps  I 

might  have  done  better  if  I  had  refused  to  proceed 

^ond  the  examination   of  these  persons   under 

Stttion  36,  and  had  then  left  the  Official  Assignee 

to  proceed  in  a  more  formal  manner  in  the  assertion 

of  his  claim.     I  have,  however,  gone  fully  into  the 

wholematter,  and,  of  course,  must  decide  upon  it.  But 

1  shall  not  make  any  order  under  Section  26  except 

ui  instances  in  which  I  consider  that  there  is  no 
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thereof."  It  seems  to  follow  that  the 
Court  has  a  discretionary  power.  Even  where 
it  is  shown  that  there  is  a  debt,  the 
Court  is  not  hound  to  order  the  whole  to  be 
paid.  The  Section  empowers  the  Judge,  who 
finds  that  a  debt  is  dae  to  the  insolvent,  to 
make  an  order  that  the  whole  of  the  debt  or 
part  thereof  shall  be  paid  ;  that  is  to  say,  that 
when  the  circumstances  of  the  case  render  it 

reasonable  doubt  whatever  that  the  property  is  the 
actual  property  %f  the  insolvent.  It  would  be 
improper  to.make  any  such  order  in  any  instance 
in  which  there  is  a  substantial  question  as  to  title 
involved. 


The  following  are  the  judgments  of  the  Appellate 
Court  in  thts  case  : — 

Peacock^  C.y. — It  appears  to  me  that  there  is 
no  ground  for  interfering  with  this  order.  Putting 
out  of  consideration  altogether  the  deposition  of 
Anund  Chunder  Mitter,  there  is  ample  evidence  in 
the  testimony  given  by  Ruttun  Money  Dossee  and 
Buddinauth  Mitter  to  show  that  the  properties  in 
dispute  were  held  benamee  for  the  insolvent.  The 
only  question  on  which  I  had  any  doubt  was  the 
one  which  I  suggested  to  Mr.  Marindin  at  the  close 
of  his  argument,  as  to  whether  Section  26  of  the 
nth  Vic,  p.  21,  authorized  the  Insolvent  Court  to 
make  an  order  for  the  delivery  of  property,  or  for 
the  payment  of  a  debt,  alleged  to  be  the  property  of  the 
insolvent,  or  to  be  due  to  him,  when  the  title  or 
debt  was  a  matter  in  dispute.  But,  looking  to  the 
words  of  the  Section,  it  appears  to  me  that  they  are 
too  strong  to  have  any  other  interpretation  put 
upon  them  than  that  the  Insolvent  Court  has  the 
power  to  order  any  person,  who  has  the  possession 
of,  or  has  under  his  power  or  control,  any  property 
of  the  insolvent,  to  deliver  over  such  property  to 
the  Assignee.  The  words  "  it  shall  be  lawful  for 
the  said  Court "  do  not  appear  to  me  to  render  it 
compulsory  on  the  t^ourt  in  all  cases  to  try  whether 
the  disputed  property  belong^  to  the  insolvent  or 
not,  but  it  is  discretionary  with  the  Court  to  enter 
upon  the  trial  of  such  a  question,  and  to  make  an  or- 
der. There  are  many  cases  of  fraudulent  transfers 
of  moveable  property  on  the  eve  of  insolvency  or 
after  it,  in  which,  unless  the  Insolvent  Court  bad  the 
power,  the  property  might  be  made  away  with 
before  an  action  could  be  brought  and  determined ; 
and,  if  the  Court  has  the  power,  it  appears  to  me 
that  the  present  is  one  of  those  cases  in  which,  in 
the  exercise  of  its  power,  it  ought  to  make  an  order. 
[The  Chief  Justice  then  went  into  the  facts  of 
the  case,  and  affirmed  the  order  of  the  Insolvent 
Court  with  costs.J 

PheaTf  y. — I  agree  with  the  Chief  Justice  that 
the  26th  Section  of  the  Act  gives  power  to  the 
Insolvent  Court  in  a  certain  case,  upon  the  applica- 
tion of  the  Assignee  or  any  creditor  after  notice, 
to  order  a  person  who  should  be  possessed  of  pro* 
'  perty  belonging  to,  or  be  indebted  to,  the^insolvent, 
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necessary  or  proper  that  the  Court  should 
make  an  order  for  payment,  the  Court  has 
power  to  make  such  order.  As  I  have  said, 
we  have  no  evidence  before  us  to  show  the 
circumstances  which  induced  Mr.  Justice 
Phear  to  make  the  order  for  the  payment  of 
the  money.  In  this  case  the  Mohunt  sought  to 
escape  liability  by  alleging  that  the  papers  and 
documents  relating  to  the  transaction  were 
in  fictitious  names.  These  papers  show  on 
the  face  of  them,  as  I  understand  it,  that  the 
money  is  payable  to  the  insolvent.  The 
learned  Judge  may  have  exercised  his  dis- 
cretion properly,  or  it  may  b%  that  he  ought 
to  have  left  the  parties  to  litigate^the  matter 
in  a  regular  suit ;  but  we  are  not  in  a  condi- 
tion to  say  anything  as  to  the  propriety  of 
the  order,  and  I  express  no  opinion  on  that 
point.  All  I  do  say  is  that  the  order  of  Mr. 
Justice  Phear  is,  or  may  be,  so  far  as  the  mate- 
rials before  us  go,  a  legal  or  proper  order,  and 
therefore  we  cannot  interfere. 


to  deliver  over  such  property,  or  pay  such  debt,  to 
the  Assignee.  Now,  the  case  is  thus  described  :  "If 
any  person  shall,  after  any  such  insolvent  shall 
have  petitioned  for  his  discharge,  be  possessed  of,  or 
have  under  his  power  or  control;  any  property 
whatever  of  such  insolvent,  or  to  which  such  insol- 
vent may  be  in  any  way  entitled,"  &c.  Certainly, 
before  making  an  order,  the  Pourt  must  satisfy  it- 
self that  such  a  case  has  occurred,  and  it  can  only 
do  so  by  a  process  of  judicial  enquiry  and  upon  the 
hearing  of  evidence.  In  other  words,  the  Insolvent 
Court  must  be  competent  for  the  purposes  of  Sec- 
tion 26  to  take  evidence,  and  thereon  to  adjudicate 
whether  or  not  a  specified  p^son  is  possessed  of,  or 
has  under  his  power  or  control,  any  property  of  the 
insolvent,  or  is  in  any  amount  indeoted  to  the  insol- 
vent. It  is,  no  doubt,  observable  that  there  is  not  a 
corresponding  enactment  in  any  of  the  English  Acts, 
but  it  seems  to  me  that  there  is  good  reason  why  it 
should  be  specially  introduced  into  an  Act  intended 
to  be  worked  in  this  country.  ^The  prevalence  of 
benamee  transactions  and  of  the  enjoyment  of  pro- 
perty jointly  in  vario^  shares  by  meYnbers  of  large 
families  renders  it  necessary  that  the  Insolvent  Court 
should  have  extraordinary  powers  for  the  purpose  of 
enabling  the  Official  Assignee  on  behalf  of  the  credit- 
ors to  secure  the  property  of  the  insolvent,  and  to 
protect  it  from  fraudulent  transfers  effected  for  the 
purpose  of  saving  the  property  from  distribution 
among  his  creditors. 

«  I  also  think  with  the  Chief  Justice  that  the  words 
"  it  shall  be  lawful  for  the  said  Court "  do  not  render 
it  compulsory  on  the  Court  to  act  in  all  cases  in 
which  an  application  should  be  made  to  it  by  the 
Official  Assignee  or  by  any  creditors.  It  appears 
to  me,  further,  not  difficult  to  say  where  the  line 
should  be  drawn  separating  cases  in  which  the 
Insolvent  Court  should  take  action  from  those  in 
which  the  Official  Assignee  should  be  referred  to 
the  Civil  Court.  The  procedure  of  the  Insolvent 
«Court,  and  the  mode  prescribed  for  an  application 


For  these  reasons,  I  think  that  the  appcdj 
should  be  dismissed  with  costs. 

Pauly  y. —  In  this  easel  am  also  of  optak 
that  the  appeal  should  be  dismissed.    ~ 
only  point  which  has  struck    me    dorii 
the  argument  is,  whether  the  Insolvent  C( 
had  jurisdiction  to  try  the   qaestion. 
that  point  the   case  of   Dwaxkanaih  Mil 
is  an  authority  that  the  Court  can  ei 
such  a  case.     This  point  has  not  been  taki 
in  the  grounds  of  appeal,  and  1  do  not  thu 
that  the  justice  of  the  case  requires  that 
should  entertain  it.     When  a  proper  case 
put  before  the  Court,  it  will  be  time  enough 
consider  the  ruling  in  Dwarkanath  Mitterj 
case.  In  the  present  case  no  injustice  has 
done,  and  I  therefore  concur  in  dismii 
the  appeal,  though  I   entertain  doubts  as 
the  soundness  of  the  opinion  expressed 
Dwarkanath  Mitter's  case. 


under  Section  26,  are  not  very  appropriale  to 
enquiry  which  mainly  has  regard  to  conflicting  rq 
of  property ;  but  I  see  no  reason  at  all  why  a 
mination  completely  satisfactory  shonld  not  be< 
to  in  proceedings  of  this  kind  when  the  matter 
enquiry  is  simpiv  a  matter  of  fact,  suck  as  tl 
which    I   have    just    now  referred  to,   an  esqi 
whether  the  property  is  held  benamee  or  aoc, 
whether  it  is  a  portion  of  joint-family  property;: 
again  there  are  a  large  class  of  simple  debts  whi 
may  be  very  safely  enquired  into,  and  all  the  h 
ascertained  by  merely  bringing  the  parties  face 
face  with  each  ether  through  the  machinery  ol 
simple  notice  or  order  nisi,  such  as  that  presci 
by  this  Section. 

Moreover,  I  would  add  that  it  seems  to  me 
too  late  to  question  the  power  of  the  Insolveat  C( 
to  make  an  order  of  this  sort  under  the  26th  Sod 
of  the  Act,  considering  that  at  this  time  the  Act 
been   in   operation  for  upwards  of  20  years, 
that  it  has  been  the  constant  practice  of  the  Insol 
Court  to  make  such  orders  during  that  period. 
the  same  time,  I  believe  it  has  always  been  the  f 
tice  of  the  Court,  and  I  am  sure  it  has  Iteea 
practice  during  the  period  of  my  experience  hen; 
abstain  from  making  orders  to  deliver  overgooifeii 
to  pay  debts,  when  it  appears  that  there  ts  really 
conflict  of  right  or  equity  between  the  icsolvect  a 
the  person  in  whose  possession  the  goods  aie, 
from  whom  payment  of  the  debt  is  sought  to 
obtained. 

As  to  the  facts  of  this  case,  I  also  agree  with 
Chief  Justice  that,  even  if  the  evidence  of  Anni 
Chhnder  is  set  on  one  side,  there  is  amply  snfiid 
in  the  testimony  of  the  other  witnesses  to  sapf 
the  finding  to  which  the  learned  Commtssiooer 
arrived. 


RULES  OF  THE  HIGH  COURT. 


the  Pleadership  Rules  as  regards  na- 
tives of  Assam. 

The  17th  January  1871. 


Present  : 

the  Hon'ble  J.  P.  Norman,  Officialing  Chief 
Juitice,  and  the  Hon'ble  G.  Loch,  H.  V. 
I    Bayley,  and  L.  S.  Jackson,  Judges, 

I 

\    It  is  hereby  notified  that,  in  the  examina- 

La 

^tion  for  Senior  Pleadership  to  be  held  in 
in  1872,  the  qualifications  mentioned 
Clauses  i  and  2,  Rule  9  of  the  High  Court's 
Roles  of  2nd  May  i866,*  for  the  qualification, 
fdmlssion,  and  enrolment  of  pleaders,  will  not 
kt  required  in  the  case  of  natives  of  that 
Province.    Any  such  person,  however,  pass- 

■ 

tbe  examination  without  those  qualifica- 
will  be  restricted  in  his  practice  to  the 
fiDonrts  of  that  Province  alone. 

By  order,  &c., 

(Sd.)  F.  B.  PEACOCK, 

Registrar, 


•  5  W.  R.,  Rules,  p.  9. 


Ruhs  for  the  admission  and  enrolment  of 
Moolitears  on  the  Appellate  Side  of  the 
High  Court, 


I.  Persons  who  have  hitherto  practised 
as  Mooktears  on  the  appellate  side  of  the 
High  Court,  and  also  persons  desiring  so  to 
practise,  may  apply  to  be  admitted  and  en- 
rolled as  Mooktears  in  the  High  Court. 

II.  No  person  so  applying  shall  be  ad- 
mitted except  he  shall  satisfy  the  Court  as 
to  his  character  and  competency. 

III.  Every,  person* so  applying,  on  being 
approved  by  the  Court,  shall,  before  he  is  ad- 
mitted and  enrolled}  as  a  Mooktear,  be  re- 
quired to  give  security  in  the  sum  of 
Rs.  2,000  for  his  honesty  and  good  conduct, 
for  his  compliance  with  the  rules  and  orders 
of  the  High  Court,  and  for  the  faithful  dis- 
charge  of  his  duties  tow«rds  the  Court  and 
towards  his  employers. 

IV.  Every  person  admitted  and  enrolled 
as  a  Mooktear  of  the  High  Court  shall  be  at 
liberty — 

(i.)— To  instruct  Counsel  or  Vakeel. 

(2.) — To  inspect  the  .  records  of  any 
civil   or  criminal  case  in  which  he  is  en- 

c 
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gaged  as  Mooktear,  and,  if  necessary,  to 
obtain  copies  of  any  papers  or  documents  in 
order  to  the  preparation  of  a  brief  or  instruc- 
tions for  the  Counsel  or  Vakeel  employed  or 
to  be  employed  in  the  case. 

(3.)— To  deposit  in  the  office  money  or 
securities  on  behalf  of  his  clients^ 


(4.) — ^To  withdraw    monies    or  securities 
deposited  on  account  of  his  clients. 


(5.)— To  receive  back  original  or  other 
documents  filed  in  any  case  after  the  case 
shall  have  been  completely  disposed  of. 


(6.)- And,  generally,  to  do  jill  other  such 
duties  on  behalf  of  his  clients  as  Mooktears 
are  now,  according  to  the  existing  practice 
in  the  Court,  empowered  to  do. 

Provided  that  no  moneys,  securities,  or 
documents,  shall  l^  handed  out  to  any  Mook- 
tear, except  on  production  of  a  special  or 
general  Power  of  Attorney,  under  the  hand 
of  his  client,  and  duly  registered,  authorizing 
him  to  receive  the  same. 

Mooktears  within  the  first  fortnight  in 
January  in  every  year^  or  on  the  occasion 
of  taking  out  or  renewing  their  certificates, 


shall  be  required  to  satisfy  the  Registm 
to  the  state  of  their  securities. 


(Sd.)    J.  P.  NORMAN. 


>» 


*> 


>> 


u 


>} 


>f 


f> 


» 


G.  LOCH. 
H.  V.  BAYLEY. 
F.  B.  KEMP. 
L.  S.  JACKSON. 
J.  B.  PHEAR. 

E.  JACK60N. 

F.  A.  GLOVER. 
D.  N.  MITTER. 


„      W.  AINSLIE. 
„      G.  C.  PAUL. 


I> 


O.  C;  MOOKER 


The  ig/h  January  i8ji. 


Vakeels. 


imbdh 


I. — The  rule  of  the  26th  of  Novc 


1862,  as  to  the  attendance  of  Vakeds  tti 
striking  out  a  case  for  non-attendance,  is 
hereby  repealed. 


2. — Every  Vakeel  engaged  in  any 
shall  be  entitled  to  obtain  from  the  Cool 
office  copies  of  the  whole  or  any  part  of  ths 
proceedings  and  evidence  in  the  case  on  de- 
positing the  estimated  cost  of  such  copies. 


iO 
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— ^Every  such  copy  shall  be  examined 
certified  as  correct  before  it  is  issued 
the  office  of  the  Court. 


. — ^The  charge  for  such  copies  shall  be 
Rupee  per  1,440  English  words,  and  one 
ipee  for  2,000  words  in  Bengali  or  Urdoo. 


15. — When  a  Vakeel   retained  to  appear 

jd  plead  for  any  party  to  a  suit  or  appeal 

prevented  by  sickness  or  engagement  in 

tether  Court  from  appearing  and  conduct- 

the  case  of  his  client,  he  may  appoint 

>ther  Vakeel  to  appear  in  his  place,  so 

It  his  client  may  not  be  unrepresented  at 

IJe  hearing ;  and  the  Court,  if  it  see  no  rea- 

to  the  contrary,  may  allow  the  argument 

proceed  in  the  absence  of  the  Vakeel  or 

kkeels  originally  engaged. 


7. — A  Vakeel  may  also,  for  any  other 
sufficient  cause,  or  after  such  notice  to  his 
client  as  may  enable  him  to  appoint  another 
Vakeel,  by  leave  of  the  Court,  but  not 
othemvise,  and  on  such  terms  as  the  Court 
shall  order  as  to  refunding  any  fees  he  may 
have  received,  withdraw  from  the  further 
conduct  of  the  case. 


8. — A  list  of  all  appeals  filed  shall  be 
made  out  weekly,  and  a  copy  thereof  hung 
up  in  the  Library. 

In  such  list  the  number  of  the  appeal,  the 
names  of  the  parties  and  of  the  Vakeel  who 
filed  the  appeal,  shall  be  given. 

(Sd.)    J.  P.  NORMAN. 
*  G.  LOCH. 


6. — In  any  case  in  which  the  party  em- 
fo.ving   a  Vakeel  or  his  Agent  after  due 
aice   fails  to  pay  the  amount  of  the  esti- 
ted  costs  for  preparing  briefs  containing 
le  papers  connected  with  the  case  on  ap- 
jal  necessary  to  enable  the  Vakeel  to  con- 
luct    the    case    properly,    the    Vakeel    or 
'akeels,  after  notice  to  such  party  or  his 
Lgent,  and  by  leave  of  the  Court,  may  with- 
draw from  the  case. 


« 


H.  V.  BAYLEY. 

F.  B.  KEMP. 

L.  S.  JACKSON. 
J.  5!  PHEAR. 
E.  JACKSON. 
E.  A.  GLOVER.- 
D.  N.  MITTER. 
W.  AINSLIE. 

G.  C.  PAUL. 

O.  C.  MOOKERJEE. 


The  19th  January  1871, 
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Roles  for  disposal  of  rent-suits. 

The  4lh  February  1871. 

Rules  for  the  prompt  trial  of  undefend- 
ed, and  other  suits  for  arrears  of  rent 
in  Civil  Courts  under  Act  VIII,  of  i86g, 

I. — Every  summons  in  any  suit  for 
arrears  of  rent,  not  being  a  suit  in  which 
enhancement  is  sought,  brought  under  the 
provisions  of  Act  VIII.  of  1869,  B.  C, 
shall  command  the  defendant  to  appear  at 
the  expiration  of  fourteen  clear  days  after 
the  service  thereof. 

2. — ^Every  such  suit  entered  in  the  Re- 
gister, as  directed  by  Section  42,  shall  be 
marked  thus—"  Rent  Suit,"  "  Baki  Khdzd- 
ndr  Mokuddama,"  "  Baki  Malguzari. 


•  ♦> 


3. — Immediately  on  the  return  of  the 
summons  in  any  such  "  rent-suit/'  the 
suit  shall  be  entered  in  a  list  of  causes  in 
from  annexd,  to  be  stuck  up  in  the  Court- 
house,specifying  the  day  for  hearing,  which 
shall  be  on  the  day  fixed  for  the  appearance 
of  the  defendant,  or  on  the  earliest  day  on 
which  the  Court  shall  sit  after  such  day. 

4. — Each  such  suit  shall  be  called  on  in 
its  turn  at  the  sitting  of  the  Court  and  be- 
fore suits  of  any  other  description  upon  the 
day  for  the  heanng  thereof;  and  in  every 
case  in  which  it  shall  be  shown  that  the  de- 
fendant has  been  duly  served  with  the  sum- 
mons in  proper  time  to  enable  him  to  appear 
and  defend  the  suit,  but  the  defendant  does 
not,  either  in  person  or  by  any  authorized 
Agent  or  Pleader,  appear  or  make  answer 
to  the  suit,  the  case  shall  be  forthwith  taken 
up  and  heard  ex  parte,  unless  in  any  parti- 
cular case  the  Coart,  for  special  reasons  to 
be  recorded  in  the  proceedings,  shall  think 
fit  to  order  otherwise. 


5- — Provided  nevertheless  that  no  sut 
arrears  of  rent  shall  be  called  on  and 
ex  parte  when  the  summons  shall  not 
been  served  at  least  foarteen  clear  dafs 
fore  the  day  of  hearing. 

6. — ^When  it  shall  appear  that  the 
mons  has  not  been  duly  served,  or  that 
teen  clear  days  have  not  elapsed  fna 
date  of  the  due  service  of  the  sammoiis, 
case  shall  stand  over  until  a  day  to  be 
immediately  after  the  expiration  cf 
teen  clear  days  from  the  date  of  the 
service  of  the  summons. 

7. — In  cases  where  the  defendant 
and  makes  answer,  or  desires  to  contest 
claim,  the  case  may  either  be  taken  op 
tried  at  once,  if  it  appear  to  be  likely  to| 
a  short  one,  or  may  be  placed  in  the 
list  of  defended  causes,  and  come  on  im| 
turn,  if  such  latter  course  appear  to 
Judge  to  be  expedient  with  reference  to 
state  of  his  file  or  the  convenience  of 
parties. 

(Sd.)    F.  B.  PEACOCK, 

Regi5irar\ 

List  of  Rent'Suits  in  the  Court  of  the 

of 


Number  of 

case  on  the 

Register. 


Names  of  parties. 


Qaim. 
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[RULINGS  OF  THE  HIGH  COURT  IN  CRIMINAL  CASES 


The  7th  January  1871. 

Present: 

te  Hon'ble  E.  Jackson  and  Onookool 
Chander  Mcx)kerjee,  Judges, 

I — ^Attached  property— Land  disputes 
ion  3x9,  Code  ol  Crimmal  Procednre. 

Crimin»I  Revisional  Jurisdiction. 
llurronath  Chowdhr)',  Petitioner, 

versus 


^lender  Chunder  Roy  and  others,  Opposite 

Party. 

Baboo  Rajendro  Nath  Mister  f  jr  Peti- 
tioner. 


Bahoos  Tarruck  Nath  Paulit  and  Khetter 
Nath  Bose  for  Opposite  Party. 

A  Sessions  Judge  has  no  power  to  interfere  with  an 
ider  of  a  Magistrate  attaching  disputed  land  under 
bctioo  319  of  the  Code  of  Criminal  Procedure. 

yackson^  J. — ^The  order  of  the  Judge  in 
8  case,  interfering  with  the  decision  of 
Deputy  Magistrate  attaching  the  dis- 
,ed  land  under  Section  319  of  the  Code 
Criminal  Procedure,  is  against  law.  There 
no  power  of  revision  in  the  Judge  to 
rfere  with  such  orders,  of  the  Deputy 
agistrate.  His  order,  virtually  setting 
ide  that  decision,  and  ordering  further 
iqniry,  being  illegal,  must  be  set  aside,  and 
'die  original  order  of  the  Deputy  Magistrate, 
dated  the  4th  May  1S70,  must  be  enforced, 
the  disputed  land  remaining  under  attach- 
ment as  it  was  there  ordered. 


The  14th  January  1871. 
Present : 

The  Hon'ble  J,  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge. 

Attachment — Laad  disputes — Section  318,  Code 
^f  Criioinal  Procedure. 

In  the  matter  of 

J.  W.  Maseyk,  Petitioner, 

Mr,  J.  W,  B,  Money  and  Baboo  Kati 
Kishen  Sein  for  Petitioner. 

The  power  of  attachin}|r  land  regrardingf  which  there  is 
a  dispute  conferred  on  a  Magistrate  by  Section  318  of 
the  Code  of  Criminal  Procedure  extends  to  disputes 
as  to  possession  of  land  of  which  rival  zemindars  are 
in  possession  by  their  ryots. 

Norman,  C.  J. — This  is  an  application 
to  the  Court  under  Section  404  to  send  for 
the  papers  in  a  case  under  Sections  318  and 
319  of  the  Code  of  Criminal  Procedure. 
The  facts  are  as  follow :  A  dispute  appears 
to  have  arisen  between  the  rj'Ots  of  Mr. 
Maseyk  and  those  of  Baboo  Anund  Chand 
Lohatta  as  to  a  considerable  tract  of  land, 
about  3,007  beegahs,  which  the  Magistrate 
of  Maldah  found,  on  inquir}^  was  likely  to  pro- 
duce a  breach  of  the  peace.  Mr.  Maseyk 
claimed  this  land  as  belonging  to  his  talooks 
Shabazpore  and  Delallpope ;  Baboo  Anund 
Chand  Lohatta  alleged  that  it  was  part  of 
his  putnee  estate,  and  he  calls  it  by  the 
name  of  Koyla  Dearah. 

Baboo  Sitakanth  Mookerjee,  the  Deputy 
Magistrate,  made  an  enquiry,  and  visited  the 
spot ;  and  he  recorded  that  he  was  unable 
to  satisfy  himself  as  to  which  of  the  two 
parties  was  in  possession  of  the  land,  por- 
tions of  the  land  having  been  sown  with 
indigo  by  the  ryots  of  one  zemindar,  and 
with  kullve  by  the  r)-ots  of  the  other. 
Under  these  circumstances,  he  attached  the 
land  in  dispute  until  a  competent  Civil 
Court  should  have  determined  the  rights  of 
the  parties. 
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Mr.  Money's  objection  to  the  order  of  the 
Deputy  Magistrate  is  substantially  this — that 
the  disputing  parties  are  zemindars  in  pos- 
session by  their  ryots ;  and  he  contends  that 
Section  318  is  not  meant  to  provide  for 
disputes  as  to  possession  of  land  of  which 
the  zemindars  are  only  in  possession  by  their 
ryots. 

We  think  that  there  is  no  ground  for  this 
contention,  and  he  is  not  borne  out  by-the 
case  to  which  he  has  referred  in  the  5th 
Volume  of  the  Weekly  Reporter.  The  de- 
cision of  the  Deputy  Magistrate,  whether  or 
not  it  is  right  on  the  facts,  ft  perfectly  cor- 
rect in  law.  • 

Mr.  Money  complains  that  his  client  will 
be  liable  to  much  injury  in  consequence  of 
the  loss  which  he  will  sustain  by  the  lands 
remaining  under  attachment  under  the  care 
of  some  officer  appointed  by  the  Magis- 
trate. 

It  appears  to  us  that  this  is  no  ground  for 
our  interference.  His  client  has  no  sub- 
stantial cause  for  complaint,  because,  if  he  is 
entitled  to  the  land  in  dispute,  and  was  in 
possession  of  it,  he  will  have  no  difficulty 
in  bringing  a  civil  suit,  praying  that  he  may 
be  maintained  in  possession  or  to  recover 
possession,  and  for  a  declaration  of  his  title ; 
and  in  that  civil  suit  an  order  might  be 
made,  pending  the  litigation,  under  which, 
if  the  Judge  thinks  fit,  Mr.  Money's  client 
may  be  appointed  Manager  or  Receiver  on 
giving  proper  security  of  either  the  whole 
or  of  such  portions  of  the  land  as  shall  ap- 
pear to  have  been  sown  by  his  ryots. 

We  see  no  ground  to  interfere  with  ihe 
order  passed  by  the  Deputy  Magistrate,  and 
we,  therefore,  decline  to  send  for  the  record. 


The  sanction  of  the  Local  Governmeot  is 
before  a  charge  for  keeptngf  a  lottery  office  noder  I 
10,  Act  XXVII.  of  1870,  can  be  instituted. 

Lochy  y, — ^This  case  appears  to  have 
taken  up  and  disposed  of  by  the 
without  the  authority  of  the  Local 
ment  having  been  obtained  to  the  ii 
of  the  proceedings.    Now,  though  it  be 
offence  under  Section  10,  Act  XXVIL 
1870,    2  94 A,    to  keep   a   lottery-office 
authorized  by  Cxovemment,  &c.,  yet 
14  of  the  Act  provides  that.no  charge 
der  2  94  A  shall  be  entertained  by  any 
unless  the  prosecution  be  instituted  by 
of,  or  under  the  authority  from,  the 
(rovernment.    The  proceedings  in  this 
must  consequently  be  set  aside. 

Norman^  C  J* — I  concur. 


The  17th  January  1871. 
Present  : 

The  Hon'ble  T.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge, 

Sanction  of  GoTemment— Lottery-office— Sec- 
tion zo,  Act  XXVI  I.  of  Z870. 

Reference  to  ihe  High  Court,  under  Section 
434  ^f  i^^  ^0^^  of  Criminal  Procedure, 
by  ihe  Recorder  of  Moulmein  in  the  case 
of  the  Government  versus  Nga  Cho. 


The  1 8th  January  1871. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Dtrarl 

Mitter,  Judges, 

Jurisdiction— Procednie — Chapter  X, 
Penal  Code. 

Reference  to  the  High  Couri,  under 
434  of  l^^  Code  of  Criminal  Proctdi 
by  the  Sessions  Judge  of  Bhaugulfere 
the  case  of  Chutoorbhooj  Bhar/hee  vtri 
Mr.  Alacnaghten. 

The   Queen   versus  Chunder   Seckur    Roy- 
that  a  Court  before  which  an  offence  is   coc 
under  Chapter  X.  of  the  Penal  Code  cannot  try  the 
itself — followed,  notwithstanding  the  arspEiraettt  a£ ! 
Sessionsr  Judge  in  this  case  that  that  ruling  should 
ply  only  to  certain  cases  under  Chapter  X. 

Reference. — ^The  applicant's  pleader 
tends  that  under  the  High  Coart 
Queen  versus  Chunder  Seekur  Roy, 
the  23rd  April  1870,  Vol.  13,  W.  R.,  p,  66j 
the  Deputy  Magistrate  could  not  ktoisel 
try  the  case. 

The  conviction   is,  therefore,  illegal, 
the  sentence  should  be  quashed. 

It  will  be  observed  that  this  mling 
all  cases  under  Chapter  X.  of  the  Penal 
and  virtually  lays   down  that  in   a   Sal 
vision  or  any  station  where  only  one 
gisterial  OfHcer  is  located  an  offence 
Chapter  X.  against  the  public   serv^aat 
charge  of  the  local  Court  would  have  to 
prosecuted    in   some    other    station, 
due   deference   to   the    Court's  opinJon, 
would  respectfully  observe  that  it  appeasi 
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^  that,  as  the  Legislature  have  specially  al- 
lied the  Court  in  which  an  offence  under 
tions   175,   176,   178,   179,  and  180,  are  | 
emitted   to   dispose    of  the    case    itself, 
jre  can  be  no  legal  objection,  in  default  of 
'€€{  legal  interdiction,  to  the  Court  trying  \ 
r  offences  under  Chapter  X.,  Penal  Code, 
I  milted  against  itself.  I 

The   interest  is  not  a  personal  interest, 

Ach  would  render  the  trial  a  scandal;  it 

only  in  cases  referred  to  in  Section  163 

t  the  Legislature  deemed  the  interest  of 

h  a  personal  character  as  to  demand  spe- 

legislation. 

^  The  High  Court  Circular  No.  20,  dated 
^  October  i86.t,  points  out  the  distinction 
a  public  servants  in  their  public  and  private 
opacities. 

The  papers  of  the  case  under,  reference 
ire  submitted  for  the  orders  of  the  High 
Court  under  Section  434,  Code  of  Criminal 
t^rocedure,  in  consequence  of  the  ruling 
kbovc  adverted  to. 
'  Judgment  of  the  High  Court, 

Bayley,  J. — I  think  the  ruling  in  the  case 
of  Queen  versus  Chundra  Seekur  Roy,  dated 
^jrd  April  1870,  Weekly  Reporter,  Vol.  13, 
k  66,  should  be  followed.  It  is  difficult  to 
kaw  the  distinction  the  Judge  draws. 

»   Mitter,  J.—\  concur. 


The  Judge  gives  as  the  reason  that  the  second 
witness  deposed  exactly  as  the  first.  But, 
even  if  he  did,  no  legal  conviction  could  take 
place  without  the  opinion  of  the  Assessors 
being  recorded  on  the  whole  evidence. 

We  quash  the  proceedings  of  the  Judge 
as  illegal,  and  desire  the  trial  be  held 
de  novo. 


I 

I. 


The  1 8th  January  187 1. 

Present : 

The  Hon  ble  H.  V.  Bayley  and  Dwarka- 
nath  Mitter,  fudges. 

Procedure— F  inding; — Assessors. 


'-The  Queen  versus  Bhugwan  Lall  and  four 

others.  Appellants, 


Commuted  by  the  Magistrate,  and  tried  by 
the  Sessions  fudge  of  Bhaugulpore,  on  a 
charge  of  intentionally  giving  false  evi- 
dence. 


'  No  legal  conviction  can  take  place  unless  the  opinion 
o(  the  Assessors  is  taken  on  the  whole  of  the  evidence 
fai  a  case. 

Bayley,  J, — In  these  5  cases,  the  opinion  of 
the  Assessors  was  taken  upon  the  evidence 
of  the  second  witness  subsequently  examined. 

Vol.  XV. 


The  2 1  St  January  1871. 
•    Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

'  High  Court  — Irre8:ularity-- Charge  — Chapter 
I  XI V.  and  Section  426,  Code  of  Criminal  Proce- 
I      dure. 

Ramdoyal  Singh,  Petitioner. 
Mr.  R,  E,  Tividale  for  Petitioner. 


In  a  case  under  Chapter  XIV.  of  the  Code  of  Criminal 
Procedure,  in  which  the  accused  had  full  opportunity 
gfiven  him  to  answer  the  case  which  was  made  ag^ainst 
him,  the  High  Court  felt  itself  precluded  by  Section 
426  of  the  Code  of  Criminal  Procedure  from  interfer- 
ing with  the  judgment  of  the  Lower  Court,  even  if  it 
found  that  there  was  an  irregularity  in  the  proceedings 
in  consequence  of  the  absence  of  a  formal  charge. 


Norman,  C,J. — I  think  that   we  ought 
not  to  send  for  the  'proceedings  in  this  case. 
It  was  a  charge  under  Section  353  of  the 
Indian  Penal  Code  for  using  criminal  force 
towards  a  mohurrir,  who  was  engaged  in  the 
execution   of   his  duty  as   a  servant  of  the 
Joint  Magistrate  of  Patna,  and  in  resisting 
and  encouraging*  others  to  resist  his  appre- 
hension when  his  arrest  ^as  ordered  by  the 
Joint  Magistrate,   which   was  triable  under 
the  provisions  of  the   14th   Chapter   of  the 
Code  of  Criminal  Procedure.      Mr.  Twidale 
suggests  that  no  charge  in  writing  was  pre- 
pared in  the  manner  prescribed  by  Section 
250  of  that  Code.      The  petitioner  does  not 
produce  any  authenticated  copy  of  the  pro- 
ceedings to  show  that  the  suggestion  is  well 
founded,  nor  does  he,  by  a  verified  petition, 
make  a  statement  to  that  effect.     There  was 
1  an  appeal  from  the  order  of  the  Joint  Ma- 
!  gistrate  to  the  Judge.     The  petition  of  appeal 
'  to  the  Judge  is  not  brought  before  us,  and 
in  the  Judge's  decision  confirming  the  con- 
viction by  the  Joint  Magistrate,  no  allusion 
was  made  to  the  want  of  formal  charge. 
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We  think,  therefore,  that  we  cannot  as- 
sume that  no  charge  was,  in  fact,  drawn  up 
as  required  by  Section  250,  more  particular- 
ly as  a  charge  is  alluded  to  in  the  judg- 
ment of  the  Joint  Magistrate.     Even  if  there 
had  been  no  charge — although  that  would 
have  been  a  serious  irregularity — we  are  far 
from  saying  that  we  should  feel   ourselves 
bound  to  reverse  the  decision  of  the  Joint 
Magistrate ;  because  it  is  char  that  the  de- 
fendant had  a  full  opportunity  of  answering 
the  case  which  was  made  against  him,  and 
an  opportunity  was  also  afforded    him  of 
calling  his  witnesses,  of  whTch  he  refused 
to  avail  himself.      There  is  no  doubt  about 
the  facts,  and  the  sentence  passed  upon  the 
defendant  seems  to  be  a  proper  one.    There- 
fore, acting  under  the  provisions  of  Section 
426,  we  should  probably  have  felt  ourselves 
precluded  from   interfering  with  the  judg- 
ment of  the  Joint  Magistrate,  even  if  we 
had  found  there  was  an  irregularity  in  the 
proceedings  on  the  trial  in  consequence  of 
the  absence  of  a  formal  charge. 

The  application  is  refused. 


The  aist  January  1870. 

Present: 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Warrant— AbdactioiL 

Bidhoomookhee  Dabee  and  two  others, 

Petitioners^ 

versus 

Sreenath  Haldar,  Opposite  Party, 

Messrs,  M,  M,  Ghose  an(f  M,  L,  Sandel 
for  i^etitioners. 

No  one  for  Opposite  Party. 

A  warrant  for  the  arrest  of  a  person  on  a  charge  of 
abduction  should  state  the  intent  with  which  the 
offence  was  committed. 

Jackson^  y, — Wk  think  the  warrants  in 
this  case,  as  they  stand,  are,  upon  the  face 
of  them,  illegal.  In  the  first  place,  there 
is  not  sufficient  on  the  deposition  of  the 
complainant,  Sreenath  Haldar,  to  make  out 
that  any  offence  has  taken  place.  In  the 
second  place,  there  is  no  such  offence  as 
abduction  under  the  Indian  Penal  Code ;  but 
abduction  with  certain  intent  is  an  offence. 
The  warrants  for  the  arrest  of  the  persons 
'without  stating  the  intent   are  accordingly 


bad.     Lastly,  we  think  that  the  orders 
the  Magistrate  of  Dacca,  directing  the 
prehension  of  the  girl  Bidhoomoc£hee, 
that  she  should  be  made  over  to  Si 
Haldar,    the    prosecutor,    her    grand 
are  equally  illegal.    They  seem  to  have 
passed  in  great  haste  and  without 
cause.    There    is    nothing    to    show 
Sreenath  Haldar  is  the  lady's  lawful 
dian.    We  think  that  the  warrants,  as  th^ 
stand,  must  be  set  aside. 


We  pass  no  farther  order  in  the  case, 
we  are  told  that  no  further  proceedings 
to  be  taken  in  the  matter. 


The  2 1  st  January  1871. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glove^ 

Judges, 

Miscarriage— Section  313^  Penal  Code. 

The  Queen  versus  Kabul  Pattnr  and 
Jhumpa,  Appellants. 

Committed  by  the  Magistrates  and  tried  hy 
Sessions  Judge  of  Cuttack^  on  ckarga 
attempt  to  cause  miscarriage^  6^c, 


The  offence  defined  in  Section  312  can  ottlj  be 
mitted  when  a  woman  i^  in  fact,  preifnaat. 


Kemp,  /.— Wk  are  of  opinion  that  tit: 
accused  Jhumpa  must  be  acquitted. 

A  woman  who  causes  herself  to  mtxutf 
would  come  within  the  meaning  of  Secttan 
3 lie.  But  in  this  case  it  is  admitted  that 
Jhumpa  was  not  pregnant,  and  the  offence  ] 
defined  by  Section  312  can  only  be  commit 
ted  where  the  woman  is,  in  fact,  pregnant 

The  conviction  and  sentence  of  the  ac» 
cused  Kabul  Pattur  are  confirmed. 

To  constitute  the  act  of  abetment,  k  tlj 
not  necessary  that  the  act  abetted  shooM  te| 
committed.  The  woman  U\\ei  invokaaMi^^ 
rily  in  causing  aborUon,  but  the  prisonerj 
Kabul  Pattur  instigated  her  to  commit  tlt^ 
offence,  believing  her  to  be  pregnant 
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The  2ist  January  1871. 
Present: 

• 

le  Hon'ble  E.  Jackson  and  Onookool 
Chimder  Mookerjee,  Judges,    ' 

Procedure— Criminal  misappropriation- 
Charge. 

C.  A.  Chetter,  Appellant. 

Mr.  C  Gregory  for  Appellant. 

iMiited  by  the  Magistrate,  and  tried  by  4he 
\SessioHS  Judge  ofMymensingh,  on  a  charge 
ff  criminal  breach  of  trust, 

misappropriation  of  each  separate  item  of 
Ky  with  whicli  a  person  is  entrusted  is  a  separate 
ce>  and  the  facts  connected  with  it  should  form  the 
^ject  of  a  ses^rate  enquiry.  The  duty  of  a  commit- 
officer  in  such  a  case  is  to  select  certain  distinct 
5»  to  frame  his  chars^es  u^kmi  them^  and  to  adduce 
:nce  specially  upon  Uiose  items. 

\ja£ks(my  J. — ^The  prisoner,  Chetter,  was 

darogah  of  the  Mymensingh  jail.      He 

been  convicted  of  criminal  breach  of 

tt  in  misappropriating  moneys  received 

him  in  the  conrse  of  his  daty  as  darogah, 

has  been  sentenced  to  three  years'  impri- 

iment.    He  has  appealed  from  these  orders, 

urges  that  he  is  innocent  of  any  ofEence. 

;re  is  some  difficulty  in  dealing  with  the 

in  consequence  of  the  manner  in  which 

charges  have  been  framed,  and  because 

many  charges  of  different  breaches  of 

have  been  mixed  up  together  in   the 

committal.  I  would  point  out,  for  the 

lure  guidance  of  the  magisterial  authori- 

that  the  misappropriation  of  each  se- 

item  of  money  with  which  a  person 

entrusted  is  a  separate  offence,  and  the 

connected   with    it   should   form   the 

[bject  of  a  separate  enquiry,  inasmuch  as 

generally  has  to  be  supported  by  separate 

idence.    In  the  present  case,  the  prisoner, 

ter,  was  charged  with  misappropriating 

of  money  received  by  him — ist,  as  the 

ice  of  rations  for  the  prisoners ;  2nd,  as 

^e  salary  of  some  of  the  establishment ;  3rd, 

the  diet-money  of  civil  prisoners ;  4th,  as 

price  of  convict-labour ;  and,  5th,  as  the 

ice  of  articles  of  jail-manufacture  sold  by 

and    numerous   items   were   charged 

;ainst  him  on  each  of  these  five  separate 

Is  of  charge.    There  cannot  be  less  than 

different  offences  in  this  way  mixed  up 

^ether  in  this  one  case,  each  different  item 

offence  requiring  distinct  evidence  to  prove 

The  difficulty  to  any  individual  who 

so  many  charges  brought  against  him 

one  single  commitment  in  adducing  his 


evidence  upon  each  separate  item  is  incon- 
ceivable. It  is  a  hardship  to  which  no  one 
should  be  subjected.  The  duty  of  the  com- 
mitting officer  in  such  a  case  is  to  select  cer- 
tain distinct  items,  and  to  frame  his  charges 
upon  them — to  adduce  evidence  specially 
npon  those  items — ^to  prove  that  although  the 
moneys  relating  to  them  were  made  over  to 
the  prisoner  for  a  certain  specific  purpose,  he 
had  not  applied  them  to  that  purpose,  but 

had  misappropriated  them.        *        «        « 

*        *        » 


The  2ist  January  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge, 

Procedure— Witnesses—  Public  servant 
—Section  228,  Penal  Code. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure^  by 
the  Officiating  Sessions  Judge  of  Nuddea, 

The  Queen  versus  Chota  Hurry  Pramanick 
Tantee  and  another. 

No  conviction  can  be  had  under  Section  228  of  the 
Penal  Code,  simply  because  witnesses  in  a  case  give  in- 
consistent evidence,  and  jfive  their  evidence  reluctantly, 
and  take  up  the  time  of  the  Court. 

Norman,  C,J,—1wt%YL  two  persons, 
witnesses  in  a  cnminal  case,  have  been 
punished  by  the  Deputy  Magistrate,  pro- 
fessing to  ad  under  Section  163  of  the 
Code  of  Criminal  Procedure,  for  alleged 
offences  under  Section  228  of  the  Indian 

Penal  Code. 

The  Deputy  •  Magistrate  finds  that  they 
"have,  in  their  depositions,  spoken  tissues 
of  inconsistencies,  have  shown  throughout 
a  reluctance  to  speak  the  truth,  and  have 
certainly  caused  much  interruption  to  Ae 
Court  by  taking  up  its  valuable  time  for 
nothing."  .But  this  conduct,  however  re- 
prehensible in  itself,  is  not  one  of  the 
offences  pointed  out  in  Section  228,  which 
provides  for  the  punishment  of  any  person 
"who  intentionally  offers  any  insult  or 
causes  any  interruption  to  any  public  ser- 
vant, while  such  public  servant  is  sitting  in 
any  stage  of  a  judicial  proceeding." 

We,  therefore,  quash  the  conviction,  and 
direct  the  re-payment  of  the  fines  of  Rupees 
10  on  each  prisoner,  if  the  amount  of  such 
fines  has  been  realized. 
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The  2  ist  January  1871. 
Present : 


The  Hon'ble  H.  V.  Bayley  and  Dwarka- 
nath  Mitter,  Judges, 

Unlawfulassembly— Evidence— Riot—Sec- 
tion 54,  Penal  Code. 

Criminal  Revisional  Jurisdiction. 
In  the  mailer  of 

C.  G.  D.  Belts  and  Mahomed  Ismail  Chow- 
dhry,  Petitioners,    ^ 

Mr.  R,  T,  Allan  and  Bah 00  Mohinee 
Mohun  Roy  for  the  Petitioners. 

Baboo  yuggadanund  Mookerjee  for  the 
Government. 

Procedure  to  be  observed  in  the  case  of  a  charpfc 
under  Section  154,  Penal  Code,  against  the  owner  of  land 
on  which  an  unlawful  assembly  is  held,  pointed  out.  The 
record  of  the  original  riot  case  is  no  evidence  in  the 
case  under  Section  154. 

Baylej\  J. — It  is  clear  (and  the  Govern- 
ment Advocate  does  not  contend  that  it  is 
otherwise)  that  the  conviction  in  these  two 
cases  has  been  had  on  the  evidence  taken 
in  the  original  riot-case  in  which  these 
petitioners  were  not  before  the  Court;  at 
any  rate,  they  were  neither  convicted  nor 
acquitted  in  that  case. 

Now,  a  charge  under  •Section  154  of  the 
Indian  Penal  Code  ought  to  be  a  clear  and 
distinct  charge  of  the  oflFcnce  specified  in 
that  Section.  After  such  charge,  the  pri- 
soner should  be  called  on  to  ])lead,  and,  if 
his  plea  is  not  guilty,  then  legal  evidence  for 
the  prosecution  should  be  gone  inlo.  The 
records  of  another  case  would  not  of  them- 
selves be  legal  evidence  itself  for  the  con- 
viction. This  separate  evidence  in  support 
of  the  charge  under  Section  1  54  being  given, 
and  a  primd  facie  case  being  made  out 
for  the  prosecution,  the  prisoner  must  then 
be  allowed  opportunity  to  rebut  that  evi- 
dence, after  which  judgment  should  be 
passed. 

In  this  case,  however,  no  such  procedure 
has  been  observed,  and  there  is  no  evidence 
to  support  the  charge,  except  the  reference 
to  the  records  of  the  riot-case,  and  the  pre- 
sumptions arising  therefrom. 

The  proceedings  of  the  Lower  Courts 
are  set  aside,  and  the  fines  ordered  to  be 
refunded. 
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The  2tst  January  1871. 
Present : 

» 

The  Hon'ble  J.  P.  Norman,  Oficiaiing  CI 
Justice,  and  the  Hon'ble  G.  Loch,  J[ 

Criminal  trespass— Joint   family— Section 

Penal  Code. 

Criminal  Revisional  Jurisdiction. 

Prankisto  Chunder  and  Jadub  Chunder 
Haldar,  Petitioners^ 

versus 

Bissonath  Chunder,  Opposite  Party, 

Baboos    Sham    Lall    Mitter    and    Romdk 
Chunder  Mitter  for  Petitjpners.         \ 

Baboos  A^hootosh  Dhur  and   N't!  Mddhtl 
Sein  for  Opposite  Party. 

To  brinfjf  a  case  unJer  the  definition  ol  criminal  iir^ 

Cass  in  Section  \\\  of  the  Penal  Code,  the  entry  ni 
0  made  with  the  intent  to  commit  an  offence,  or  \i 
intimidate.  Insult,  or  annoy. 

One  member  of  a  joint  family  commits  no  tres 
by  entering  the  house  which  forms  the  joint  prop* 
but  he  is  ffutlty  of  that  offence  when  he  enters 
room  ordinarily  occupied  by  another  member  of  th^i 
family. 

Norman,  C,  J . — This  case  does  not  ap* 
pear  to  have  been  tried  either  by  the  Joi 
Magistrate  or  the  Judge  on  appeal  with 
sufficiently  careful  advertence  to   the  d 
tion   of   criminal   trespass   in    Section   44 
Prankisto,    being    a    member   of   the  joa 
family,  committed  no  trespass  by  enteri 
the  "house,  which  was  the  joint  propenf 
himself    and    the    complainant,     BissoiuA 
Chunder.     Nor  did    Jadub    Chunder, 
entered  with  Prankisto  and  h\    his  li 
commit   the  offence  of  trespass  by  m 
entering  the  joint  family  house. 

Prankisto  entered  the  room  which  wat 
ordinarily  occupied  by  Bissonath  ChundOi 
and  that  entry  into  Bissonath's  room  vafl^ 
we  think,  rightly  treated  by  the  Joint-Ma- 
gistrate as  a  trespass.  To  make  it  a  criinK 
nal  trespass,  the  entry  must  have  been  ^*i£iAi 
intent  to  commit  an  off'ence,  or  te  inii 
date,  insult y  or  annoy  "  Bissonath. 

The  Joint-Magistrate  says  that  *'tliert 
''  can  be  no  doubt  that  this  was  done  wiA 
*'the  intention,  as  legally  under sto^ii^  flf 
"  annoying  Bissonath."  We  do  not  under- 
stand what  the  Magistrate  means  by  tte 
qualification  of  the  term  "annoying.**  B 
he  means  something  less  than  anno>ance.  if 
the  term  is  ordinarily  understood,  we  ibfflk 
it  is  not  sufScient. 
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It  W2,s  contended  for  the  defendants  that 
bey  acted  in  good  faith.  If  the>  did  so 
^t  in  good  faith  with  intent  to  vindicate 
Prankisto's  supposed  rights  or  those  of  the 
iidies  of  his  immediate  family,  though  under 
h  mistaken  notion  as  to  the  rights  of  Pran- 
kbto,  they  certainly  cannot  be  said  to  have 
i^ed  wiih  intent  to  annoy  Bissonath.  The 
|btnt- Magi  St  rale  seems  to  leave  out  of  the 
luestlon  the  supposition  that  they  intended 
^  to  commit  an  offence,"  which,  if  anything, 
RTOuId,  we  suppose,  be  the  offence  of  theft. 

;  We  notice  that  Jadub  Chunder  did  not 
fcnter  the  room  of  Bissonath.  If  guilty  at 
in,  he  can  only  be  so  as  a  person  aiding  and 
ibctting  the  offence  of  Prankisto. 

We  think  that  there  should  be  a  new  trial 
rf  the  appeaV before  the  Judge. 


The  30ih  January  1871. 

Preseni  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 

Judges. 

Accused  person — Witnesses  for  the  defence. 

^e/cr^nce  io  the  High  Courts  under  Section 
I  434  of  the  Code  of  Criminal  Procedure,  by 
\    the  Sessions  Judge  of  Tirhoot, 

Ram  Sahie  Choicdhry  and  others  versus 
Sunker  Bahadoor. 

\ 

\  An  accused  person  is  entitled  to  have  his  witnesses 
ftunmoned  and  examined,  even  if  those  witnesses  were 
&med  as  implicated  in  the  offence  with  which  the 
tocnsed  is  charged. 

Reference, — The    facts    of  the   case    are 
pie. 

Piisoners  are  charged  with  cutting  a 
Oovernment  road,  and  were  punished  by  fme 
^der  Section  431.  They  denied  the  charge, 
bud  called  certain  witnesses  in  their  defence. 

I  The  Deputy  Magistrate  did  not  think  it 
^cessary  to  summon  their  witnesses,  as  they 
^d  been  named  as  being  implicated  in  the 
cutting. 

As  this  is  an  error  which  vitiates  the  trial, 
tod  an  application  has  been  made  to  me  to 
Jefer  the  case  under  Section  434»  I  accord- 
ingly request  that  the  High  Court  will  pass 
Rich  order  as  they  may  think  proper. 


Judgment  of  the  High  Court, 

Ainsliey  J, — We  concur  with  the  Sessions 
Judge  in  thinking  that  the  accused  persons 
were  entitled  to  have  the  witnesses  named 
by  them  for  their  defence  examined.  It 
does  not  appear  that  the  Magistrate  thought 
it  worth  while  to  prosecute  those  persons 
as  parlies  to  the  offence,  even  if  he  had 
grounds  for  so  doing ;  and  he  could  not  legally 
declare  beforehand  that  he  would  not  be- 
lieve them  on  their  oath.  We  must  quash 
the  conviction. 


The  24lh  January  1871. 

Present : 

The  Ilon'blc  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Jurisdic  tion— Appellate  Court— Enhancement 
of  punishment — Whipping — Rigorous  impri- 
sonment—Fine— Section  419,  Code  of  Crimi- 
nal Procedure— Section  12,  Act  VI.  of  1864. 

Reference  to  the  High  Court  by  the  Sessions 
Judge  of  the  2^-PergunnahSf  at  the  in- 
stance of  the  Magistrate  of  the  District, 

The  Queen  versus  Bunda  AH. 

A  Deputy  Mag^istrate  passed  a  sentence  of  six  months* 
rigorous  imprisonment  and  a  whipping'  of  20  stripes  on 
/I  person  whom  he  convicted  of  house-breaking'.  The 
Sessions  Judge  on  appeal  set  aside  the  sentence  of  whip- 
ping, and  commuted  that  portion  of  the  sentence  into 
one  of  rigorous  imprisonment  for  three  months. 

Held  that  the  Sessions  Judge  acted  rightly  in  setting 
aside  the  sentence  of  whipping,  as  the  ccmviction  was  a 
first  conviction  of  the  offence ;  but  that  the  commutation 
of  the  sentence  of  whipping  into  one  of  three  months* 
rigorous  imprisonment  amounted  to  an  enhancement 
of  the  sentence  which  had  been  passed  by  the  Deputy 
Magistrate,  and  was,  therefore,  illegal,  having  regard  to 
Section  419  of  the  Ctjde  of  Criminal  Procedure.  The 
High  Court  accordingly  set  aside  the  sentence  of  three 
months'  additional  rigorous  in^risonment. 

Per  MittcTy  J, — Section  12  of  the  Whipping  A(5l  (VI. 
of  1864)  refers  to  the  Court  by  which  a  case  is  tried 
in  the  first  instance,  and  not  to  a  Court  of  appeal. 

Qitcere. — Can  a  sentence  of  fine  be  substituted  for 
one  of  imprisonment  ? 

Loch,  J. — It  appears  to  me  that  the  view 
taken  by  the  Sessions  Judge  is  not  correct, 
and  that  his  order  is,  in  effect,  an  enhance- 
ment of  the  sentence  passed  upon  the  pri- 
soner by  the  Deputy  Magistrate.  The  pri- 
soner was  convicted  of  house-breaking,  and 
sentenced  to  rigorous  imprisonment  for  six 
months  and  to  be  whipped.  As  this  was  a 
first  offence  of  the  kind,  so  much  of  the 
sentence  as  directed  the  prisoner  to  be  whip- 
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ped,  passed  by  the  Deputy  Magistrate,' was 
illegal,  and  has  rightly  been  set  aside  by  the 
Sessions  Judge;  but  when  the  Sessions 
Judge  went  further,  and  sentenced  the  psi- 
soner  to  three  months'  imprisonment,  in 
addition  to  the  six  months'  already  given 
him  by  the  Deputy  Magistrate,  his  order 
was  undoubtedly  an  enhancement  of  the 
sentence  passed  upon  the  prisoner  by  the 
Deputy  Magistrate.  The  whipping  was  in 
addition  to  any  other  punishment  to  which 
the  prisoner  might  be  liable  under  the  Penal 
Code.  This  additional  punishment  was  ille- 
gal in  the  present  case,  and  the  Judge  could 
not  legally,  as  in  fact  he  has  dooe,  commute 
it  to  further  imprisonment  of  three  months. 
I  think  the  order  of  the  Sessions  Judge, 
as  regards  the  additional  imprisonment  for 
three  months  to  which  he  has  sentenced  the 
prisoner,  must  be  set  aside. 

Miitery  J, — I  am  of  opinion  that  the  ad- 
ditional sentence  of  three  months'  rigorous 
imprisonment  passed  by  the  Sessions  Judge 
in  this  case  is  contrary  to  law. 

Section  419  of  the  Code  of  Criminal 
Procedure  says :  "  The  Appellate  Court  may, 
"  after  perusing  the  proceedings  of  the  Lower 
"  Court,  and  after  hearing  the  plaintiff  or 
''  his  Counsel  or  agent,  reverse  or  alter  the 
''sentence  of  that  Court,  hut  not  so  as  to 
*^  enhance  the  punishment  that  shall  have 
"  been  awarded** 

I  think  that  the  Appellate  Court  is  bound 
under  this  Section  to  satisfy  itself,  beyond 
all  reasonable  doubt,  that  the  alteration 
which  it  proposes  to  make  in  the  sentence 
cf  the  Lower  Court  would  not  amount  to  an 
enhancement  of  the  punishment  already 
awarded  by  that  Court.  If  the  alteration 
is  restricted  merely  to  t^e  degree  of  the 
sentence,  no  difficulty  whatever  can  possibly 
arise.  But  if,  on4he  other  hand,  it  goes  to 
affect  the  nature  of  the  sentence,  as  in  the 
present  case,  the  difficulty  becomes  almost 
insurmountable.  Things  dissimilar  in  nature 
do  not  admit  of  any  direct  comparison  with 
one  another;  and  if  there  is  no  fixed  scale 
or  standard  by  which  the  comparison  can 
be  made,  the  task  must  be  given  up  as  a 
helpless  one. 

The  learned  Judge  says  that  a  sentence 
of  rigorous  imprisonment  for  nine  months  is 
equivalent  to  one  of  rigorous  imprisonment 
for  six  months  coupled  with  whipping.  But 
from  what  materials  this  calculation  has 
been  made,  I  am  wholly  unable  to  make 
out.    Granting  that  whipping  is  generally 


looked  upon  as  a  more  degrading 
ment  than   imprisonment,  it  does  not 
cessarily    follow    that   the    subsUtotioii 
rigorous  imprisonment  for  whipping 
not,   under  any  circumstances,  amoaoC 
enhancement  of  punishment    A  poor 
who  has  got  a  large  family  to  support 
prefer  to  be  let  off  ^ith  a  few  stripes,  u 
of  being  incarcerated  in  jail  for  any 
ed  period  of  time ;  and  in  his  case  at 
the  Appellate  Court  is  bound  to  show 
factorily  that  it  is  not  really  enkandag 
punishment,  before  it  undertakes  to  sal 
the  one  punishment  for  the  other  witbovti 
consent. 

But,  be  this  as  it  may,  it  seems  10 
perfectly  clear  that  the  Legislature  has 
supplied  us  with  any  data  fnyn  wfaidi 
comparative  seyerity  of  the  two 
under  our  consideration  can  be  detenmi 
and  it  is,  therefore,  impossible  to  say 
many  strokes  of  the  cat-o'-nine-tails  woiildl 
equivalent  to  a  sentence  of  rigorous  im| 
ment  for  a  given  period  of  time.     It  cannott 
contended  for  one  moment  that  each 
dual  Judge  is  at  liberty,  in  a  case  di  this 
to  act  according  to  an  arbitrary  standuii 
his  own.  '  Every  discretion  vested  in  a 
of  Justice  must  be  exercised  in  a 
manner  and  upon  reasonable  grounds; 
the  power  of  altering  the  sentence  coiiC< 
upon  the  Appellate  Court  by  the 
of  the  Section  above  quoted  is  by  no 
an  exception  to  this  rule.    If  we  hdd 
the  learned   Judge  that  a  sentence  of 
stripes  is  equivalent  to  one  of  rigoniai 
prisonment  for  three  months,  there 
be  no  reason  whatever  why  another 
should  not  be  permitted  to  hold  tfait 
same  sentence  is  equivalent  to  one  of 
ous  imprisonment  for  as  many  yean. 
Appellate  Court  can  alter  the  senteoo^J 
the  Lower  Court,  it  is  true ;  but  if  it "  "^ 
in  a  position  to  say,  upon  some  n 
grounds,  that  the  alteration  whidi  ^ 
poses  to  make  would  not  amount  to 
ment  of  punishment,  it  is  bound  to 
that  alteration  as  contrary  to  the 
provisions  of  the  law. 

Whether  a  sentence  of  fine  can  be 
tuted  for  one  of  imprisonment  or  noty 
question  upon  which  I  wish  to  expresi 
opinion.    The  Legislature  has,  in  some  1 
laid  down    the  limits  within    which 
two  punishments  can  be  awarded  ttk 
alternative,  and  within  those  limits  the 
pellate  Court  may  make  any  alteiatias 
the  sentence  of  the  Lower  Court  it 
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proper.    But  the  case  now  before  us 
ids  on  quite  a  different  footing.    Here 
is  no  legal  or  rational  standard  of  com- 
_3n  of  any  kind  whatever;  and  in  the 
snce  of  such  a  standard,  the    learned 
had  no  power  to  take  it  for  granted 
/a  sentence  of  20  stripes  was  equivalent 
Pone  of  rigorous  imprisonment  for  three 

there  is  another  ground  upon  which 
judge's    view   appears    to    me  •  to  be 
leous.    It    is    admitted    on    all    sides 
the  sentence  of  whipping  passed  by 
Deputy  Magistrate  in  this  case  was  al- 
^er  illegal.     Such  a  sentence  is,  in  the 
of  the  law,  an  absolute  nullity,  and  the 
ed  Judg^  ought  to  have,  therefore,  ex- 
.jd  it  from  his  consideration  in  estimating 
amount  of  punishment  awarded  by  the 
Hity  Magistrate.    That  punishment  was 
\  of  six  months'  rigorous  imprisonment,  and 
IS  this  punishment  only  that  the  learned 
re  had  to  deal  with  in  fixing  the  final 
^ence,  the  other  punishment,  namely,  that 
[iirhipping,  being  absolutely  null  and  void, 
therefore  liable  to  be  considered  as  if  it 
never  been  passed  at  all.    If  the  Deputy 
istrate  bad  not  sentenced  the  prisoner  to 
^ping  in  addition  to  rigorous  imprison- 
it  for  six  months,  it  is  perfectly  clear  that 
learned  Judge  could  not  have  added  a 
ie  day  to  the  period  of  imprisonment. 
/,  then,  can  it  be  contended  that  the  mere 
of  the  Deputy  Magistrate  having  passed 
additional  sentence  of  whipping,  which 
ence  was  wholly  illegal  and  void,  enabled 
learned  Judge  to  increase  that  period 
1  six  to  nine  months  ?    The  learned  Judge 
kits  that  he  did  so  because  he  thought 
six  months'  rigorous  imprisonment  would 
be  sufficient  to  meet  the  gravity  of  the 
ice  committed.    But,  if  this  is  not  tanta- 
_it  to  enhancement  of  punishment,  it  is 
^ult  to  say  what  enhancement  of  punish- 
it  means.    It  may  be  that  the  Deputy  Ma- 
ite  might  have  sentenced  the  prisoner  to 

_n  of  imprisonment  longer  than  six  months, 

he  had  been  aware  of  the  fact  that  he  had 
power  to  pass  the  additional  sentence  of 
lipping.    But  all  speculations  of  this  nature 
i  beyond  the  province  of  an  Appellate  Court, 
I  see  no  reason  whatever  why  that  Court 
lid  be  permitted,  upon  the  basis  of  such 
:ulaiions,  to  do  what  it  could  never  have 
._  if  the  lower  Court  had  not,  in  passing 
sentence,  gone  beyond  the  limits  fixed  by 
^  law.    The  addition  of  the  illegal  sentence 
whipping  by  the  Deputy  Magistrate  could 


not  have  possibly  increased  the  power  of  the 
learned  Judge  sitting  as  a  Court  of  appeal ; 
and  the  prisoner  was  therefore  entitled  to 
stand  before  him  as  if  that  addition  had 
never  been  made  at  all.  To  hold  otherwise 
would  be  to  take  advantage  of  an  illegality 
committed  by  the  Deputy  Magistrate,  and 
the  prisoner  has  therefore  every  right  to  con- 
tend that  no  such  advantage  ought  to  betaken 
against  him  in  dealing  with  his  appeal. 

The  case  put  by  the  learned  Judge,  in 
which  the  sentence  of  the  Lower  Court  is 
found  to  be  altogether  illegal,  stands  on 
quite  a  different  footing.  It  may  be  that  the 
Appellate  Court  jnay,  in  such  cases,  quash 
the  sentence  as  absolutely  null  and  void, 
and  direct  the  Lower  Court  to  pass  a  new 
sentence  according  to  law,  or  it  may  even 
pass  such  a  sentence  upon  its  own  authority. 
But  I  do  not  wish  to  express  any  opinion 
on  this  point,  one  way  or  the  other.  It  is 
sufficient  for  me  to  say  that  the  three  months 
of  rigorous  imprisonment  added  in  this  case 
to  the  six  months  already  awarded  by  the 
Deputy  Magistrate  clearly  amounted  to 
enhancement  of  punishment,  and  that  the 
case  falls  therefore  within  the  express  words 
used  in  the  last  portion  of  Section  419. 

In  conclusion,  I  have  simply  to  observe 
that  the  argument  based  upon  the  provisions 
of  Section  12  of  the  Whipping  Act  has  no 
bearing  upon  this  case.  Tiiat  Section  refers 
to  the  Court  by  which  the  case  is  tried  in 
the  first  instance,  £i;id  not  to  a  Court  of 
appeal. 

For  the  above  reasons  I  would  reduce  the 
sentence  passed  by  the  Sessions  Judge  to 
one  of  rigorous  imprisonment  for  six  months 
only. 


The  26th  January  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 

Judges, 

Amends-— Perjury— Section  270,  Code  of  Crimi« 

nal  Procedure. 

Reference  to  the  High  Courts  under  Section 
434  of  the  Code  0/  Criminal  Procedure y  by 
the  Officiating  Sessions  Judge  ofPatna. 

The  Queen  versus  Roopun  Rae. 

A  Magistrate  having  jurisdiction  is  authorized  by 
law  in  making  an  order  under  Section  270,  Code  of 
Criminal  Procedure,  directing  the  complainant  to  make 
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amends  to  the  accused,  notwithstanding^  that  the  com- 
plainant is  to  take  his  trial  for  perjury. 

Reference, — One  Roopun  complained  be- 
fore the  Assistant  Magistrate  of  Patna  that 
certain  persons  forcibly  rescued  some  cattle 
that  he  was  taking  to  the  thannah.  In  his 
preliminary  examination  he  stated  that  of 
these  persons  "  Moorut  struck  me  thrice 
with  a  lathee,"  but  when  confronted  with  the 
accused  persons  he  subsequently  deposed : 
"  Dhodhee  struck  me  three  limes  with  a 
"  lathee  ;  no  one  else  struck  me.  Moorut 
"  did  not  strike  me."  * 

On  the  1 8th  October  the  Assi^ant  Magis- 
trate dismissed  this  complaint,  which  he  tried 
under  Chapter  XV.,  and  under  Section  270 
ordered  the  complainant  to  pay  to  the  three 
accused  persons  compensation  amounting  in 
To  Dhodhee  ...  40  the  aggregate  to  Rupees 
"  JJoorut      ...   40     100.     Simultaneouslv.    or 

Meghoo     ...    20     J   gj^Q^i^j   j^Qj.^   correctly 

Rs.  100  State  on  the  next  day,  the 
Assistant  Magistrate  in- 
stituted "proceedings  against  the  complainant 
for  having  intentionally  given  false  evidence 
by  reason  of  his  having  made  these  two  con- 
tradictory statements,  and  he  was  committed 
for  trial  to  the  Court  of  Session. 

I  submit  that  inasmuch  as  the  Assistant 
Magistrate  had  determined  to  prosecute  Roo- 
pun Rae  for  having  intentionally  given  false 
evidence,  in  that  he  falsely  charged  Dhodhee 
and  two  others,  it  was  not  competent  in  him 
to  prejudge  the  result  of  the  Sessions  trial 
and  award  compensation,  that  being  a  point 
which  would  come  before  the  Sessions  Court 
for  trial,  and  on  which  that  Court  might  hold 
a  contrary  opinion.  Further,  if  it  should  so 
happen  that  the  Sessions  Court  should  concur 
with  the  opinion  of  the  Assistant  Magistrate, 
it  was  fully  competent  to  the  Judge  to  give 
the  requisite  compensation. 

I  also  submit  that  the  mere  fact  of  commit- 
ting the  prisoner  on  contradictory  statements, 
without  any  evidence  as  to  the  truth  or  false- 
ness of  either,  showed  that  the  Assistant 
Magistrate  could  not  confidently  state  that 
both  charges  were  false. 

I  would  add,  in  conclusion,  that  Roopun 
was  ^i^quitted  by  the  Sessions  Court,  there 
being  no  evidence  forthcoming  to  show  that 
the  prisoner  before  the  Court  was  the  same 
man  who  deposed  before  the  Committing 
Officer. 

Jackson,  J .—\\.  appears  to  me  that  in  this 
case  the  Magistrate  was  competent  to  award 
compensation   to    the    persons    accused    by 


Roopun,  assuming  them  to  have  been 
and  lawfully  tried,  under  the  15th  C 
of  the  Criminal  Procedure  Code,  notwi 
standing  that  he  afterwards  committed^ 
even  if  he  had  then  made  up  his  xniAd 
commit,  Roopun  to  take    his    trial   on 
charge  of  giving  false  evidence. 

In  the  first  place,  the  acquittal  of  R 
(which  took  place  in  the  Court  of  Scssi 
would   not  establish   affirmatively  the 
of   either   of  the    contradictory    statem 
which  he  was  charged  with  having  made. 
would  it  negative  the  finding  that  his 
plaint  was  frivolous  and  vexatious. 

In  the  second  place,  if  that  were  the 
suit  of  his  acquittal,  I  should  still  be  of  <^ 
nion  that  a  Magistrate,  having^  jurisdiciio% 
would  be  authorized  by  law  in  making 
order  under  Section  270,  not  withstand 
that  the  complainant  was  to  take  his  trial  fa 
perjury. 

It  would,  no  doubt,  be  a  matter  of  regret 
the  Magistrate  and  the  Court  of  Session 
to  opposite  conclusions  upon  the  same  qa 
tion. 

But  a  like  result  not  unfrequently  occi 
in  cases  where  the  decision  of  a  civil  sui: 
followed  by  a  criminal  prosecution  of 
of  the    parties  or  of  his    witnesses;  c^ 
tribunal  comes  to  its  own  independent 
elusion,  and  the  two  are  by  no  means  imi 
ably  identical. 

It  seems  to  have  been  held  by  this 
in  1865  that  a  Magistrate  might  award 
pensation  under  Section  270,  and  also 
his  sanction  to  a  prosecution  under 
211,  Indian  Penal  Code. 

Whether  the  Magistrate,  in  making 
order,  exercised  a  proper  discretion,  is  a  dif 
ent  question,  on  which,  I  think,  we  need  ti^ 
give  an  opinion. 

One  thing,  however,  is  clear,  namely, 
the  compensation  awarded  in  this  case  wa| 
altogether  unreasonable  and  disproportions 
to  the  circumstances  of  the  parties,  and  it 
unfortunate  that  the  law  provides  no  m< 
of  setting  the  matter  right  in  this  respect, 
proper  measure  of  amends  would  seem  to 
been   about  one-fifth   of   that   actually 
dered. 

Upon  the  Judge's  letter  of  reference, 
think  it  right  to  observe  that  it  seems 
doubtful  whether,  as  he  supp>oses.  the  Cooill 
Session,  if  it  convicted  Roopan,  could 
a  similar  order  to  that  made  by  the  Mi 
trate.    The  Judge  probably  refeis  to 
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Code  of  Criminal  Procedure,  but  that  See- 
apparently  does  not  support  his  opinion 
Ithis  case. 

Lgain,  it  is  staled  that  Roopun  was  acquit- 
on  the  ground  that  there  was  no  evidence 
Ithcoming  to  identify  him  with  the  person 
)o  had  made  the  false  or  contradictory 
tents.  It  is  difficult  to  believe  that 
lence  upon  this  point  could  not  have 
easily  procured  if  the  Judge  had  ad- 
rned  the  trial  :  and  I  conceive  it  would 
:e  been  his  duty  to  do  so  in  the  circum- 
|nces,  unless,  which  appears  very  probable, 
acquittal  really  proceeded  on  the  fooling 
It  the  case  ought  not  to  proceed. 

\insiie,  y, — I  concur. 


The  31st  January  1871. 
Present : 

*he  Ilon'ble  K.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Dying  Declaration— Procedure. 

Revision  of  proceedings  in  the  case  of 
Sheikh  Teiioo. 

rforc  a  dyinjij  declaration  can  be  received  in  cvi- 
:c,  it  must  be  distinctly  found  that  the  person  who 
le  the  declaration  knew  or  believed  at  the  time  he 
[c  It  that  he  was  dying,  or  was  likely  to  die. 

I'hcre  a  Sessions  Judge  sees  from  the  Magistrate's 
Ird  that  there  is  evidence  which  could  prove  that 
|decIaration  was  a  dying  declaration,  he  should  call 
Lt  evidence.  A  Magistrate  should,  in  all  cases  in 
:h  dying  declarations  are  made,  examine  the  com- 
|nant  on  the  point,  and  record  the  question  as  well 
answer  to  it  upon  the  record  of  the  examina> 


^ackson,  y. — The  difficulty  to  my  mind 
Idealing  with  this  case  is  that  the  accused 
I'e  been  virtually  acquitted  by  a  Jury, 
that  such  an   acquittal   is   final.     It   is 

that  the  Sessions  Judge  does  not  use 

expression  ^'acquitted,''  but  '^ discharg- 
r  but,  after  the  evidence  for  the  prosecu- 

had  closed,  he  summed  up  the  case  to 
Jar}',  and  the  Jury  unanimously  acquitted. 

only  ground  upon  which  such  a  verdict 

Vol  XV. 


can  be  set  aside  is  that  there  had  been  some 
misdirection  in  the  charge  of  the  Judge  to 
the  Jury.     Now,  in  this  case,  there  was  no 
such  misdirection.    The  Judge  told  the  Jury 
that  there  was  no  evidence  to  prove  tliat  the 
I  deceased   man's  statement  was  made  with 
.  any  knowledge  or  belief  that  he  was  likely  to 
die ;  and,  in  fact,  no  such  evidence  had  been 
given  by  any  witness  in  the  course  of  the  trial. 
The   Sub-Inspector   of   Police    might  have 
given  such  evicfence,  if  he  had  been  examin- 
ed upon  the  point ;  but  no  question  was  put 
I  to  him  to  elicit  the  fact  from  him.    The  Civil 
Surgeon   might   have  perhaps  given  some 
i  evidence  upon  the  subject,  but  he'  was  not 
i  called  for  the  prosecution.     Similarly,  Mr. 
Marcus,  the  House  Surgeon  at  the  Hospital, 
I  who  was  present  when  the  wounded  man  was 
examined,  might  have  given  evidence,  but 
he  also  was  not  called  for  the  prosecution. 
Even  the  examination  of  the  Civil  Surgeon 
before  the  Magistrate   was    not  put  in  as 
evidence  for  the  prosecution.    The  Deputy 
Magistrate,  the  only  witness  who  was  called 
to  speak  to  the  declaration,  distinctly  gave 
his  evidence  that  he  did  not  know  whether 
the  wounded  man  ^t  the  time  knew  or  be- 
lieved that  he  was  in  danger  of  death. 

The  Sessions  Judge  did  not  put  the  case 
to  the  Jury  until  the  whole  of  the  evidence 
offered  for  the  prosecution  had  been  taken* 
If  there  was  more  evidence  which  might 
have  been  offered,  it  was  the  fault  of  the 
officer  conducting  the  prosecution  that  it  was 
not  offered.  The  fact  that  such  evidence 
existed,  and  was  not  offered,  is  no  sufficient 
ground  for  setting  aside  a  verdict  of  acquittal. 
Although  I  think  blame  is  to  be  attributed 
to  the  officers  who  committed  the  case,  and 
who  conducted  the  prosecution,  I  think  that 
the  Judge  also  should  have  seen  from  the 
Magistrate's  record  that  evidence  could  have 
been  procured  which  would  have  proved 
that  the   declaration  of  the  wounded  mag 
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was  a  dying  declaraiion,  and  he  should  have 
called  for  that  evidence. 

The  Judge  has  given  it  as  his  opinion 
that,  even  if  the  declaration  was  received 
in  evidence,  there  would  have  been  no 
sufficient  proof  of  the  guilt  of  the  accus- 
ed. 1  do  not  altogether  agree  with  him. 
.There  would  certainly  have  bcci  evidence 
upon  which  a  Jury  might  have  convicted. 


never  examined.     The  Civil  Sargeoa 
should  have  been  called  as  a  vttness.  orl 
deposition  before  the  Joint  Magistrate 
n  evidence.     But  neither    the  one  oor 
other  course  was  adopted. 

The  circumstance  that  the  Deputy 
Irate,   who   was  examined   by  the 
Judge  afterwards,  had  a  stroke  of  paral] 
would  have  been  no  sufTicient  grouaJ 
admitting  his  examination  before  the  J< 
Magistrate    as    evidence     in     the    Sci 
Court.     There   is  every   reason  to  sup| 
that  the  Deputy  Magistrate  si>oke  tnilj 
fore  the   Sessions   Court,  and*  that  he 
omitted  to  examine  the  wounded  man  s 
whether  he  knew  he  was  then  dj'ing,  or 
lieved  he  was  likely  to  die.     Not  only  si 
all  M^^gistrates  in  such  cases  examine  a 
plainant  on  such  a  point,  but  they  si 
always  record  the  question  as  well  as  the 


I  think  that  this  commitmerft  was  made 
without  a  proper,  thorough  enquiry  into  all  ' 
the  facts  of  the  case,  and  without  an  cxami-  i 
nation  of  many  witnesses  who  might  have 

r 

.thrown    light    upon    it.     Mr.    Pawsey,    the 
Joint  Magistrate,  refused  to  examine  several  ; 

I 

witnesses  who  had  been  sent  in  by  the  police,  ; 

because  apparently  he  disbelieved  what  they 

.were  going  to  depose  to.  I  suppose  he examin-  , 

ed  them  orally  in  the  first  place.     I  cannot  | 

.     1     ^     J   i_          .1              1            , ,    .          swer  to  it  upon  the  record  of  the  exami 
understand   how  otherwise   he   could    have  I  .  .        ... 

learnt  what  they  were  going  to  depose  to.  Per- 
haps he  may  have  learnt  it  from  some  police- 
report.  However,  he  did  not  examine  them. 
He  certainly  should  have  examined  them. 
Whether  their  evidence  turned  out  to  be 
true  or  false,  and  concocted  at  the  instigation 
of  the  police,  they  should  still  have  been 
examined.  It  is  clear  that  there  were  many 
witnesses  who  might  have  been  examined 
in  the  case,  but  who  were  not.  There  were 
witnesses  who  wer^  present  when  the  Sub- 
Inspector  saw  marks  near  the  accused's 
dwelling-house,  which  looked  as  if  a  body 
bad  been  dragged  along  the  ground.     Those 

witnesses  were  not  examined ;  but  the  Sub-  '  ^^^^^^  ^^^  Sessions  Court,  and  therefore 
inspector's   evidence  to  the  fact  was  alone  '  cannot   set  aside   the   proceedings   in 
taken,   though   Mr.     Pawsey   held  that  that  \  ^o^*"^- 

Sub-Inspector  had  been  concocting  false  i  Mookerjeey  J. — I  see  no  reason  to  in* 
evidence  against  the  accused.  The  cow-  1  terfere.  It  is  said  that  a  dying  declaraiiflft^ 
herd,  Balokee,  might  have  been  called,  as  of  the  deceased  was  Uken  by  Baboo  Kai» 
the  wife  of  the  deceased  states  that  he  told  nalh  Ghose,  Deputy  Magistrate,  who  Yai 
her  that  the  deceased's  missing  cow  was  tied  been  examined  by  the  Joint  Magistral^  anl 
up  in  the  accused's  house.     But  Balokee  was  I  that  this  was  good  evidence  under  SectiflB 


tion.  The  deposition  in  this  case  is  said 
have  been  on  oath,  and  not  upon  so^ 
affirmation,  as  it  should  have  been:  and 
is  not  attested,  as  directed  by  law,  by 
Deputy  Magistrate,  who  only  scribbled 
or  two  of  his  initials  under,  it.  It  is  i 
possible  to  exaggerate  the  importance 
seeing  that  every  form  of  law  is  cai 
attended  to  in  taking  down  dying  d 
tions,  which  it  is  expected  will  be  requi 
as  evidence  after  the  death  of  the  dcclainfe 
Any  mistake  or  error  then  committed  cift» 
not  be  rectified  afterwards. 

There  has  been  no  illegality  in  the  trial 
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►vcn/'     Section   29  of  Act  II.  also  en- 
that,    where    dying    declarations    are 
ice,   "they  shall  be  received,  if   it  be 
*,d  that  the  deceased  was,  at  the  time  of 


of  the  Procedure  Code  and  Section  29,    Judge  that  the  deceased,  Sumboo,  believed 

II.  of  1855.     But,  according  to  the  for-    himself  to  be  in  danger  of  death,  so  as  to 

enactment,  the  declaration  of  a  deceas-  j  make  his  declaration   a  dying  declaration 

rson  is  only  evidence  when   the   de-  '  under  the  laws  cited  by  the  Magistrate. 

"at  the  time  of  making  such  decla-        «.  tk^   «^«^.«i       •     •  1  t .  ,    „ 

^    ,      ^  The   general   pnnciple   upon   which," 

believed   himself    to    be   m   danger    ,,^,,  ^^.^^^  ^.B.,  "evidence  of  this  kind  is 
pn>achmg  death    although   he   enter-    ^^^,^^^^^  .^^  ^^^^  .^  .^  ^^  declarations  made 

at  the  time  of  makmg  it,  hopes  of ".,..,        , 

^     '       ^  in  extremity,  when  the  party  is  at  the  point 

of  death,  and  when  every  hope  of  this  world 

is  gone — when   every   motive   to  falsehood 

is  silenced,  and  the  mind  is  induced  by  the 

^      ,     ,       .  most  powerful  consideration  to  speak   the 

mg  the  declaration,   and   then   thought ! ....    „     t^.  ^,^  .         ...       .... 

,.         ,       .       ,  ,  ,        ,  truih.       There  is  nothing  to  show  in  the 

"It    to  be,   in   danger  of    approaehinff       . .  ,    r        .u      t   j        , 

..  ^.     "..u  ,uJ.  „„.„    .uJ    '^'^^"*^«  '^^^o^^  '*><=  h^^S^  tl'at  the   party 

was  aware  of  his   situation,    namely,   that 

death  was  impending.     The  Sub-Inspector 
of  Police,  in  his  deposition  before  the  Judge, 
does  not  state  that  the  deceased  knew  or 
expressed   to  him   his    belief  that   he  was 
in  danger  of  death.     It  is  to  be  regretted 
that  no  question  was  asked  to  him  while 
in  the  box,  for  it  appears  that  in  his  evi- 
dence before  the  Joint  Magistrate  he  stated 
the  deceased   said    "  he  would  not  live,  " 
and  that  thereupon  he,  the  Sub-Inspector, 
"  sent  him  off  to  Dacca. "  There  may  be 
cases  in  which,  although  the  deceased  was  not 
heard  distinctly  to  say  that  he  was  in  danger 
of  his  life,  and  believed  himself  dying,  but 
in  which,  by  the  conduct  of  the  deceased 
tattng    that    the    Deputy     Magistrate,  I  person,  it  was  evident  that  he  believed  him- 
in    his    deposition    before    the    Joint  1  self  at  the  brink  ot  eternity — such  as  settling 
strate,  did  not  state  that  the  deceased,  j  his    affairs,    taking  leave^of   his  relatives, 
Singh,  believed,  at  the  time  that  he  {  providing  for  his  shradh,  and  the  like.     In 
[e  the  statement  to  him,  that  he,  Sumboo,  '  such  cases  it  may  be  held  that  the  statement 
in   danger  of  approaching   death.     In    of  that  person  is  admissible  as  dying  de- 
xamination  before  the  Sessions  Court,    claration,  because  the  deceased  was  under 
isiinctly    deposed    that    the    deceased    the  belief  that  death  was  approaching.     There 
not  say  that  he  knew  he  was  dying;"    are  no  such  circumstances  in  this  case  to 

show  that  the  deceased,  b}  his  conduct,  mani- 
fested that  he  was  under  a  belief  that  he 
was  on  the  point  of  death.  Mr.  Taylor  in  his 
Work  on  Evidence  slates  (para.  648,  Ed. 
1868)  "that  it  is  essential  to  the  admissi- 

c  « 


&c.     Both  these  enactments,  then, 
ired  that,  before  a  dying  declaration  is 
jived   in   evidence,  it  should   be  proved 
the  person  making  it  believed  himself 
in  danger  of  approaching  deaih.     It 
sars^that  it  is  only  on  the  supposition 
in  this  awful  state,  while  at   the   con- 
of  a  future  world,  he  is  not  likely  to 
Ik  a  falsehood,  that  such  statement  of 
ceased  are  received  in  evidence ;  and 
rfore   the   law    very    properly    requires 
it   shall  be  proved  that  the  deceased 
|really  believe  that  he  was  in  this  state 
-e  his  statement   shall  be   received   in 

I 

rnce. 
the  present  case,  the  Judge  is  right 


then,  "I  thought  he  would  not  live, 
ll  did  not  say  so  to  him  ;''  and,  further 
Ithat  "  I  cannot  swear  that  the  man 
or  believed  himself  to  be  dying." 
\t  was,  therefore,  no  evidence  before  the 
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bllity  of  these  declarations — 

"  /j/.— That  the  declarant  should  have 
been  in  actual  danger  of  death. 

"  ^«^.— That  he  should  have  had  a  full 
apprehension  of  his  danger. 

.  ^*  jrd. — ^That  death  should  have  ensued. " 

All  these  facts  must  be  proved  to  the  satis- 
faction of  the  Judge  before  the  declaration 
can  be  received  as  evidence,  which  is  not 
done  in  this  case.  • 

On  the  othelr  point  submitted  in  this 
reference,  as  to  whether  the  omission  to 
record  the  verdict  of  the  Jury  in  the  terms 
prescribed  by  the  Criminal  Procedure  Code 
is  or  is  not  such  an  irregularity  as  re- 
quires the  trial  to  be  quashed  and  a  new 
one  ordered,  we  do  not  see  that  the  law  is  so 
strict  or  distinct  on.  the  point.  I  would, 
therefore,  not  interfere  in  this  case,-  and  will 
not  direct  a  new  trial. 


The  4th  February  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Recoifnizance—  Bond  to   keep   the    peace— 

Forfeiture. 

Reference  to  the  High  Court,  under  Section 
434  of  i^^  Code  of  Criminal  Procedure, 
by  the  Sessions  Judge  of  Dacca,  in  the 
case  of  J  aha  Bux. 

Baboo  Ram  Churn  Mitter  for  the  Petitioner. 

Where  the  terms  of  a  bond  to  keep  the  peace  are 
general,  the  recognizances  may  be  forfeited  on  any 
breach  of  the  peace,  whether  the  assault  be  committed 
against  the  person  on  whose  charge  the  bond  was 
originally  taken  or  not. 


Jackson,  J, — In  this  case  one  Jaha 
was  called  upon  to  give  recognizance 
Rupees   500  that  he  would   not  break 
peace  for  a  term  of  six  months.    It  ap 
that,  within  that  time,  he  was  charged 
assault.     He  was  fined  for  the  assault, 
he  was  called  upon  to  pay  up  the 
of  the  recognizances.    He  appealed  to 
Sessions  Judge,  and  the  Sessions  Judge 
sent  the  case  up  to  this  Court  for  rcviai 
on.the  ground  that  the  breach  of  the 
which  actually  occurred,  and  upon  v 
ihe    recognizances    were    forfeited,   vb6 
very  small  matter,  and  that  t^e  aaual  q^ 
plicant  on  the  occasion  when  the  r 
nizances  were  taken  from  Jaha  Bax  vis 
different  person  from  the  person  who 
afterwards  assaulted.     The  Sessions  Jo 
thinks  that,  the  recognizances  to  ke^ 
peace  having  been  obtained  by  one  K 
Bux,  they  cannot  be  escheated  if  the  defe 
ant  assaults  somebody  else.    There  is 
warrant  in  law,  however,  for  any  such 
ing.    The  bond  is  general.     It  is  a  bond 
keep  the  peace  generally,  and  ihe  a 
can  he  escheated  if  the  peace  is  broken 
der  any  circumstances. 

The  Sessions  Judge  is  also  wrong  in 
ing  that  this  bond  was  only  taken  from 
defendant  in  consequence  of  one  breacki 
the  peace  against  Kadir  Bux.    It  was 
in  consequence  of  repeated  breaches  rfl 
peace,  and  in  consequence  of  the  nolort 
character  of  the  defendant  as  a  bieaktf 
the  peace.    There    is    no  doubt  that  lh< 
amount  of  the  recognizances  is  somcrf 
heavy  in  comparison  with  the  actual  assai 
which   has   now   been   committed.    Bat 
is  admitted  that  we  have  no  authority 
interfere  on  that  p)oint. 

We  differ  from  the  Sessions  Jinlg*» 

think  that  there  is  nothing  wrong  in  law 

the  order  of  the  Joint  Magistrate.    ^Ve 

fore  decline  to  interfere. 
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The  4ih  February  1871. 


Present : 

'he  Hon'ble  E.  Jackson  ami  Onookool 
Chunder  Mookerjee,  fudges. 


sedition  to  be  a  dependant  in  some  way  of 
some  of  the  defendants,  but  who  was  staled 
to  have  been  a  person  who  interceded  on 
behalf  of  the  complainants,  and  who  lent 
them  the  money  which  was  paid  to  the  de- 
fendants, and  which  formed  the  subject  of  the 
charge  of  extortion.  The  other  witness  was 
one  Rai  Churn  Chowkedar,   who  was  also 

,         ---..  .     i.1.    J  r    *^    nu i  mentioned  by  the  witnesses  for  the  prosecu- 

pcti dure —Witnesses  for  the  defence— Chap-  1  ,.  j    «.u     ^        1  •       *  i_     •    ^'^^^^ 

ir  XIV.  and  Section  253,  Code  of  Criminal    ^1°^  ^"^   ^h«,  complamants   as  havmg  seen 

them  being  dragged  to  the  kutcherry  of  the 
defendants.  The  Deputy  Magistrate  was  of 
opinion  that  Kali  Kinkur's  evidence  was  not 
material,  becayse  he  was  not  said  to  have 
been  actuary  present  when  the  money  was 
paid.  And,  as  regards  Rai  Churn  Chowke- 
dar, the  Deputy  Magistrate  states  that  he 
would  not  believe  his  denial,  even  if  he  gave 
evidence  that  he  had  not  seen  what  the  wit- 
nesses for  the  prosecution  stated  had  oc- 
curred. 


Vocedore. 

^lohima  Chunder  Shah,  Petitioner, 

Ir.  IF.  A,  Montriou  and  Bahoos  Sreenath 
)ass    and    Kalidass    Bhunjee    for    Peti- 
ioner. 

In  a  case  fall'ing  under  Chapter  XIV.  of  the  Code  of 

Imioal  Procedure,  a  Magistrate  Is  bound  by  Section 

to  summon  the  witnesses  for  the  defence,  even  if  he 


There  was  an  appeal  subsequently  from 
rtain  doubts  as  to  the  value  of  their  evidence,  as  it  |  the  order  of  the  Deputy  Magistrate  to  the 
mpossible  to  state  beforehand  what  credit  will  be  j  Judge ;  and  the  Judge  also,  in  passing  Orders 
to  their  evidence.  in  the  Case,  Stated  that,  in  his  opinion,  it  was 


^ackson,  J. — This  is  an  application  on  be- 


not  necessary  to  call  these  witnesses,  because, 
as  far  as  he  could  see  from  the  case  before 


n. 


If  of  one  Mohima  Chunder  Shah,  who  was    him,  even  if  they  did  give  evidence  for  the 

5d  by  Baboo  Poorno  Chunder  Ghose,  the  I  defence,  he  would  not  believe  them.     The 

jputy  Magistrate  of  Dacca,  and  convicted  ,  application  to  us  has  reference  more  espe- 
the  14th  December  1870  under  Section  |  cially   to    these    applications   to  the   Lower 

|2  of  the  Indian  Penal  Code  and  also  under  ,  Courts  to  examine  these  two  witnesses  for 

:tion  384  of  that  Code,  and  who  has  been  1  ^he  defence. 

itenced  to  imprisonment  and  fine.     The  ' 

irge  against  him  was  wrongfully  confin-  |      The  law,  as  regains  the  summoning  of  the 
the  complainant,  and  committing  extor- '  witnesses  for  the  defendant  in  a  case  of  this 

description,  is  to  be  found  in  Chapter  XIV., 
,  Section  253,  Criminal  Procedure  Code.  It 
'  is  as  follows :  "  The  Magistrate  shall  sum- 
I  *'  mon  any  witness,  and  examine  any  evi- 
'*  dence,  that  mav  be  offered  in  behalf  of  the 
''  accused  person  to  answer  or  disprove  the 
"evidence  against  him,^and  may,  for  this 
"purpose,  at  his  discretion,  adjourn  the 
"trial  from  lime  to  time,  as  may  be  neces- 
"sary."  The  firiJt  question,  then,  for  the 
Magistrate  to  consider  was,  whether  these 
witnesses  were,  upon  the  facts  stated  for  the 
prosecution,  important  witnesses  upon  the 
trial,  and  such  as  the  defendant  was  entitled 
to  have  summoned,  and  their  evidence  taken, 
in  order  to  disprove  the  evidence  offered 
against  him.  There  can  be  doubt,  upon  the 
evidence  for  the  prosecution,  that  these  wit- 
nesses were,  if  the  story  for  the  prosecution 
is  true,  eye-witnesses  of  the  offence  which 
was  alleged  against  the  defendant.  It  is 
impossible  to  state  beforehand  what  credit 
will  be  given  to  the  evidence  of  the  witnesses* 


|lt  is  said  that  a  number  of  dependants  of 

applicant,  INIohima  Chunder  Shah,  and  of 

relation,    Seeta   Nauth   Shah,    went    to 

bouse  of  the  complainants,  and  forcibly 

|ized  them,  and  carried  them  off  to  the  house 

the  said  Seeta  Nauth  Shah  and  Mohima 

lunder  Shah,  and  there  confined  them,  and 

Itorted  from  them  the  sum  of  Rs.  1 10. 

The  Deputy  Magistrate,  who  tried  this 
;e,  states  that  the  witnesses  for  the  prose- 
ition  were  examined  before  him  on  the  9th 
id  10th  of  December  and  a  portion  of  the 
iih ;  and  that,  when  the  case  was  about  to 
|ose,  an  application  was  made  to  him  on 
sbalf  of  Mohima  Chunder  Shah  that  two 
itnesses,  who  were  considered  by  him  to 
important  for  the  defence,  should  be  sum- 
[oned  and  examined.  These  two  witnesses 
ire,  one  a  man  by  the  name  of  Kali  Kinkur, 
\Q  had  been  said  by  the  case  for  the  pro- 
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We  think,  therefore,  that,  under  the  law, 
the  Magistrate  was  bound  to  summon  these 
two  witnesses  for  the  defence,  and  to  have 
them  examined.  He  has  a  discretion  to  ad- 
journ the  trial  from  time  to  time,  as  may  be 
necessary,  for  the  summoning  of  such  wit- 
nesses ;  but,  if  those  witnesses  are  really 
witnesses  who  can  speak  in  any  way  to  the 
facts  of  the  case,  and  who  may  be  material 
for  the  defence,  the  Magistrate  should  exer- 
cise that  discretion,  and  should  summon 
them. 

The  Sessions  Judge  was  also,  we  think, 
wrong  in  law  in  rejecting  the  •application  of 
the  defendant  that  these  two*  witnesses 
should  be  examined.  The  Appellate  Court 
has  power  under  the  law  to  order  that  fur- 
ther evidence  shall  be  taken,  if  it  is  necessary. 
And.  we  think  that  our  proper  course  in  this 
case  is  to  order  the  Appellate  Court  to  send 
down  directions  to  the  Magistrate  to  have 
th^  evidence  of  these  two  witnesses  taken  in 
the  presence  of  the  defendant,  and  to  have 
their  evidence  sent  up  to  the  Appellate  Court, 
and  that  the  Appellate  Court,  afier  considering 
that  evidence  as  well  as  the  rest  of  the  evi- 
dence in  the  case,  will  record  a  fresh  judg- 
ment and  decision  as  regards  the  defendant 
Mohima  Chunder  Shah. 

I  may  add  that,  although  in  this  case  there 
has  been  already  a  conviction,  and  to  some 
extent  an  opinion  given  by  the  Judge  that 
he  would  not  believe  the  evidence  of  these 
two  witnesses  whatever  •they  may  say,  I 
have  no  doubt  whatever  that  the  Sessions 
Judge  will,  notwithstanding,  give  a  full  and 
fair  consideration  to  whatever  evidence  may  i 
be  given  by  these  wilnesses;  and,  after 
taking  their  evidence  into  proper  considera- 
tion, will  pass  fresh  orders  upon  the  appeal 
of  the  defendant. 

As  regards  the  remaining  defendants, 
although  no  application  has  been  made  before 
us,  the  learned  Counsel  for  the  defendant, 
Mohima  Chunder  Shah,  has  pressed  upon  the 
Court  that  the  further  trial,  as  regards  them, 
should  also  be  allowed  before  the  Appellate 
Court.  We  think  it  is  not  necessary  at  pre- 
sent to  pass  any  order  as  regards  them. 
Should  the  result  of  this  further  trial  before 
the  Appellate  Court  be  that  Mohima  Chun- 
der Shah  is  held  to  be  guiltless,  it  may  pos- 
sibly be  that  that  may  have  some  effect  upon 
the  case  as  against  the  other  defendants. 
If  so,  their  case  can  be  taken  into  considera- 
tion when  any  application  is  made  on  their 
behalf.     But  it  by  no  means  follows  that^ 


even  if  Mohima  Chunder  Shah  is  gnihles^j 
all  the  other  defendants  are  innocent. 

Mohima  Chunder  Shah  will  remain  iqkaii' 
the  bail   which   has  been   already  o-dm^ 
until  the  Appellate  Court  has  decided  itei 
case  as  regards  hin. 

Mookerjee,  J, — ^I  concur. 


The  loth  February-  1871. 
Present: 

\ 

I 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainsfi^  | 

Judges. 

Sessions  record— Defence— Sectioii»372, 37^  \ 
374,  Code  of  Criminal  Piocedore. 

Reference  under  Seciion  380  of  iht  C^di 
Criminal  Procedure  for   confirmaiion  hf 
the  High  Court  of  the  sentence  ef  deaik 
passed   by   the  Sessions  Judge  of  A/**..! 
on  Gopal  Hajjam  and  others. 

A  Sessions  nuthee  should  contaia  the  recorj  el  tte'^ 
defence  set  up  by  the  prisoners  in  the  Sessions  Co«it 
Points  out  how  such  record  is  to  be  made  up  with 
ence  to  Sections  372,  373,  and  374  of  the  Code 
Criminal  Procedure. 

Ainslie,  J, — The  prisoners  have  been  coft-  ; 
victed  of  murder  by  the  unanimous  ^trdkl  - 
of  a  Jury,  and  sentenced  to  death  by  ibe  Ses- 
sions Judge. 


There  is  no  ground  for  interfering 
the  verdict,  which  is  conclusive  as  to  tbe 
fact  of  the  murder  and  the  participaiioo  of 
all  the  prisoners  therein.  On  perusing  Ae 
evidence,  we  find  that  the  prisoners  stand 
convicted  of  the  murder  of  a  child  of  the  age 
of  about  six  years  for  the  sake  of  his  orna- 
ments, and  that  all  appear  to  have  been  pre- 
sent when  the  murder  was  committed,  four 
of  them  actually  taking  part  therein,  while 
the  fifth,  in  whose  house  the  murder  was 
committed,  was  standing  by,  and  immediate- 
ly after  the  death  of  the  child  joined  in  the 
theft  of  the  ornaments  which  were  foond  ia 
his  house,  and  in  taking  steps  to  conceal  the 
corpse,  it  is  impossible  to  draw  any  dis- 
tinction as  to  the  degree  in  which  thef 
are  guilty,  and  we,  therefore,  confirm  tfce 
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lentence  of  death  passed  by  the  Sessions 
^ndge. 

:  We  observe  that  the  Sessions  Judge  has 
lol  made  any  record  of  the  defence  set  up  by 
fhe  prisoners  in  his  Court.  Under  Section 
J72  of  the  Criminal  Procedure  Code,  the 
iccased  is  to  be  called  on  to  enter  upon  his 
defence,  and  to  produce  his  evidence.  If  he 
makes  any  statement  in  defence,  it  ought 
to  be  recorded  ;  if  he  does  not  voluntarily 
make  any  statement,  and  declines  to  answer 
iny  question  put  by  the  Court  under  Section 
J73,  the  fact  should  be  noted;  and,  when 
there  is  notiiing  else  to  show  the  nature  of 
die  defence,  a  note  of  the  address  to  the 
Court  (if  any)  under  Section  374  should  be 
recorded.  The  record  is  not  complete  unless 
ft  shows  the  nature  of  the  defence  set  up. 

As  this  trial  was  held  before  a  Jury,  the 
Omission  to  make  any  note  of  the  defence  set 
Hp  by  the  prisoners  is  not  a  defect  by  which 
jSieT  have  been  prejudiced.  The  Sessions 
jladge  records  that  the  accused  severally 
lyldressed  the  Jury,  and  we  have  no  doubt 
jBiat  the  case  was  fully  tried. 


The  nth  Februar}'  1871. 
Present: 

The  Hon'ble  J.  P.  Norman,  Officialing 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judges, 

Pdiice-officer— Public  Servant— Section  29,  Act 
V.  of  x86z— Section  218,  Penal  Code. 

Reference  to  the  High  Court,  under  Section 
434  ofi^^  ^^^^  ^f  Criminal  Procedure, 
by  the  Officiating  Sessions  Judge  of 
Baclier gunge,  in  the  case  of  Boroda  Kant 
3Io9khopadhya, 


A  police-officer  negligently  or  improperly  submitting 
an  incorrect  report  of  a  local  investigation  may  be 
punished  under  Section  29  of  Act  V.  of  186 1  in  cases 
where  the  proof  is  insufficient  to  bring  the  case  under 
Section  21S  of  the  Penal  Code. 

Norman,  C.  J, — In  this  case  a  head- 
constable  has  been  convicted,  under  Seciion 
29  of  Act  V.  of  1 86 1,  of  neglect  of  duty  in 
submitting  an  incorrect  plan  and  an  untrue 
report  of  the  results  of  a  local  investigation, 
and  sentencc(i  to  a  fine  of  30  rupees  by 
the  Deput}f  Magistrate  of  Burrisal  in  Zillah 
Backergunge. 

The  Judge  sends  up  the  conviction  under 
Section  434,  thinking  that  the  offence  is  one 
cognizable  only  under  Section  218  of  the 
Penal  Code,  which  provides  for  the  punish- 
ment of  a  public  servant  framing  a  record, 
or  writing  in  a  manner  which  he  knows  to 
be  incorrect,  with  intent  to  cause  loss  or 
injury  to  the  public,  &c.,  or  to  save  any 
person  from  legal  punishment,  &c.  Under 
this  Section,  the  offender  is  liable  to  imprison- 
ment which  may  extend  to  three  years. 

We  think,  however,  that  a  police-officer 
negligently  or  improperly  submitting  an 
incorrect  report  of  a  local  investigation 
may  be  punished  under  Section  29  of  Act  V. 
of  1 86 1  in  cases  where  the  proof  is  insuffi- 
cient to  bring  the  case  under  Section  218. 
We  decline  to  interfere  with  the  order  of 
the  Deputy  Magistrate. 


The  nth  February  1871. 

Present : 

The  Hon'ble  Dwarkanath  Milter  and 
W.  Ainslie,  Judges. 

Jury— Summing^  up— Culpable  Homicide— Pun- 
ishment—Section  304,  Penal  Code. 

The  Queen  versus  Kalichurn  Dass  and 
others,  Appellants, 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Nuddea,  on  a  charge 
of  culpable  homicide  not  amounting  to 
murder, 
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Baboos  Mohinee  Mohun  Roy  and  Biprodass 
Mookerjee  for  Appellants 


Where  a  Sessions  Judge,  in  charging  a  Jury  in  a  case 
of  culpable  homicide  not  amounting  to  murder,  omitted 
to  draw  their  attention  to  the  two  classes  of  culpable 
homicide  mentioned  in  Section  304  of  the  Penal  Code, 
the  High  Court  considered  that  the  accused  were  found 
guilty  of  the  lighter  description,  and  sentenced  the  ac- 
cused to  the  punishment  for  such  lighter  description. 


on  each  and  all  of  the  prisoners  to  chk| 
rigorous    imprisonment   for    10  (ten)  ji 
We  see  no  reason  to  mitigate^  the  scniei 
any  further. 

Ainslie,  y, — I  concur. 


The  i3lh  February  1871. 
Present : 


Reference  to  the  High  Court,  under  Secii 
434  9f  ^^^  Code  of  Criminal  Procth 
from   the    Officiating   Sessions   Jud^ 
Backergunge,    in    the    case    of  Kaliit 
Biswas. 


Mitter,  J. — The   prisoners   ifi   this   case    t-.  ^    tt^  h  t^    t     t>     xt  r\sr.  •  A 

'  -^  ^  '  The    Hon  ble    J.    P.    Norman,    Opaaii 

were  found   guilty   by   a  Jury   of   culpable         Chief  Justice,  and  the  Hon'ble  G.  U 
homicide   not  amounting   to   murder,   and  ;      J^f^g^* 

sentenced  by  the  Judge  to  transportation  for  Breach  of  the  peace-RecognizJicc-l 
life  under  the  provisions  of  Section  304  of  281  and  290,  Code  of  Criminal  Procednit,! 
the  Indian  Penal  Code,  It  appears,  how- 
ever, that  the  Judge,  in  charging  the  Jury, 
did  not  ask  them  to  find  specifically  whe- 
ther the  prisoners  had  done  the  act  with  the 
intention  of  causing  such  bodily  injury  as 

was  likely  to  cause  death,  or   whether  they       Where  A  has  been  bound  over  to  keep  the 
1     J    1  "i.     •        1      *  •.!_  ii_      1     _    1    J    ^  t\.^,.     under  Section  2"ii  of  the  Code  of  Criminal  Pn  ' 

had  done  it  simply  with  the  knowledge  that     at  the  instance  of /?,  a  Deputy  Magistrate  i.  ao: 

it  was  likely  to  cause  death,   but  without  any  1  f^"'  to  order  him   to  enter  into  fresh  recognioKal 

''  ''      keep  the  peace  on  account  of  fresh  disputes  with  C,l 

intention  to   cause    death,    or  to   cause   such     should  refer  the  case  to  the  Court  of  Scsaon 

Section  29S  of  the  Code. 

bodily  injury  as  was  likely  to  cause  death. 

Section   304  evidently  ^draws   a   distinction  •      Norman,   C.  J.— Kalinath  Biswas, 

between  these  two  classes  of  culpable  ho-    ing  bound  over  10  keep  the  peace  under 

micide,  for  in  the  one  case  the  offender  is    [{f"   ^^\^  ^^°^^^>'  ^^^^^   '!i\T"SL 
'  the  recognizance,  was  found  by  the  v^ 

liable    to   be    sentenced    to    transportation  ,  .Magistrate  of  Perozepore  to  be  involved 

for  life,  whereas  the  maximum  punishment  ,  fresh  disputes  likely  to  involve  a  breadi 

that  can   be    inflicted    in.  the    other   is    a    ^^^  peace  vv-uh  parties  other  than  tha« 

respect  of  disputes  with  whom  he  was 
sentence  of  rigorqjis  imprisonment  for  ten    ready  bound.     The  Deputy  Magistrate 

years.  ed  him  to  enter  into  fresh  recognizmcei 

:  keep  the  peace  for  one  year. 

Under  these   circumstances,    it   is    quite  \      The  Sessions  Judge,  under  Section  \\* 

clear  that  it  was  the  duty  of  the  Judge  to    ^^^^  ^^^  "P  ^^/,  ^'i^^^'  being  of  opinionjh 

.....  ,      _  "^  the    Deputy   Magistrate    had   no  power 

point  out  this  distinction  to  the  Jury;  and,    ^ake  it.     In  that  opinion  we  concur.    " 

as  that  has  not  been  done  in  this  case,  we  1  think  the  Magistrate,  finding  that  Kalii 
must  take  it  for  granted  that  the  prisoners  '  ^^'^^  involved  in  fresh   disputes    with 
^        ,       ..        r    ,      ,.  ,  J        persons,  making  it  necessary,  wiin  a 

have  been  found  guilty  of  the  lighter   de-     ^^  securing  the  peace  of  the  district,  iJai! 

scription  of  culpable  homicide  not  amounting  should  be  bound  over  for  a  period  tsXi 

to    murder.     This    view    is    supported    by  beyond  one  year,  should  have  proceed^ 

...         f   *!,•      i^      ^  .  J    •     VTT  refer  the  case  to  the  Court  of  Session  ""■ 

a  decision  of  this    Court  reported   in  XII.  ^j,^  provisions  of  the  298th  Section. 

Weekly  Reporter,  page  35,  Criminal  Rulings;  I      •^e  quash  the  order  of  the  Deputy 
and  we  therefore  reduce  the  sentence  passed    trate. 
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The  i8ih  Febraary  1871. 

Present : 

Hon'ble  F*.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

iterfeituif  a  deyice  or  mark—Document— 
Sections  467  and  475,  Penal  Code. 


le  Queen  versus  Rughoonundun  Puttro- 
nuvees,  Appellant, 

\miHed  by  the  Magistralt,  and  tried  by  the 
Sessions  Judge  of  West  Burdivan^  on  a 
}arge  0/  possessing  counterfeit  materials 
\r  ike  purpose  of  authenticating  docu- 
\entSf  ^c, 

^ahoo  Juggadanund  Mookerjee  for  the 
Government. 

^boo  Petamher  Chatter jee  for  the  Appel- 
lant. 


ofder  to  a  conviction  under  Section  475  of  the 
Code,  the  document  which  the  accused  has  in 
sssioo  must  have  some  counterfeit  device  or 
upon  it,  and  it  must  be  proved  that  the  accused 
fifae  document  in  his  possession  with  the  intent  of 
such  device  or  mark  for  the  purpose  of  giving^  the 
irance  of  authenticity  to  the  document.    The  do- 
it must  be  of  the  nature  mentioned  in  Section  467 
Penal  Code. 

"lempy  J. — The  prisoner,  Rughoonundun 
tronuvees,  has  been  convicted  under  Sec- 
475  of  the  Indian  Penal  Code,  and  sen- 
:ed  to  four  years'  rigorous  imprisonment. 
first  information  obtained  against  this 
>ner  was  from  one  Benee  Madhub  Haza- 
the  head  ghatwal  of  the  village  of  Tely- 
jr,  of  the  Bishtopore  Thannah.  It  ap- 
ihat  this  party  went  to  the  Court 
•ctor,  Ram  Chunder  Deechcheet,  and 
]  that  he  coald  give  information  against 
prisoner  and  his  brother,  who  are  repre- 
^d  to  be  "  notorious,  habitual,  and  profes- 
d  forgers  of  documents,  and  as  keeping 
and  other  instruments  of  forgery,  and 
stamps  of  old  date.''  Upon  this  the 
;ctor  told  him  that,  if  he  would  depose 
same,  he  would  take  him  to  the 
istrate.     He  was  taken  to  the  Magis- 
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trate ;  and  Benee  Madhub  Hazaree  then  made 
a  statement  to  the  effect  that  the  prisoner 
and  his  brother  were  notorious  forgers,  that 
he  had  been  aware  of  this  fact  for  the  last 
two  years,  but  that  he  had  hitherto  refrained 
from  giving  information,  not  being  able  to 
furnish  any  proof,  but  that  lately  the  two 
brothers  had  become  very  bold  and  open  in 
their  work,  that  he  had  become  convinced, 
and  determined  to  give  infonnation.  Upon 
this  a  search-warrant  was  addressed  to  Ram 
Chunder  Deechcheet,  who  was  directed  to 
search  the  house  of  the  prisoner  "with  the 
view  to  the  finding  of  forged  documents, 
counterfeit  seals,  and  other  instruments  of 
forgery,  including  blank  stamp-papers."  On 
receiving  this  warrant,  the  Inspector,  on  the 
pretence,  as  he  says,  that  he  was  going  to 
take  leave,  went  to  his  house,  and  afterwards 
to  the  house  of  Modhoosoodun  Ugnihuttree, 
one  of  the  principal  ghatwals  of  the  village 
in  which  the  prisoner  resides.  He  appears 
to  have  put  up  in  that  house  for  the  night, 
and,  before  searching  the  house  of  the  pri- 
soner, to  have  sent  a  man  obtained  by  him 
from  Modhoosoodun  to  ascertain  what  the 
prisoner  was  doing.  This  man,  the  witness 
Nudya  Chand  Tantee,  says  that  he  went  to 
the  prisoner's  house  ;  that  he  found  him  sit- 
ting in  a  verandah  with  a  box  before  him 
and  a  piece  of  stamp-paper  on  the  box,  upon 
which  he  was  writing ;  that  the  prisoner,  on 
seeing  Nudya  Chand,  covered  the  stamp-pa- 
per with  a  cloth,  and  asked  Nudya  Chand  to 
have  a  smoke ;  that  ^Nudya,  after  smoking, 
returned  and  informed  the  Inspector  of  what 
he  had  seen ;  that  upon  this  the  Inspector  col- 
lected a  body  of  ghatwals,  police-constables, 
and  others,  and  searched  the  house  of  the 
prisoner.  It  is  said  by  the  Inspector  in  his 
evidence  that  some  12  or  14  respectable  in- 
habitants of  the  village  were  sent  for  and 
were  present  at  the  searcl^  but  we  may  re- 
mark that  none  of  these  were  examined.  Of 
those  present  at  the  search  who  have  been 
examined,  the  ghatwals  of  the  village  and 
the  Court  Inspector  himself  have  alone  been 
examined.  In  the  house  of  the  prisoner 
four  or  five  boxes  were  found,  one  of  which 
was  a  small  box  which  was  locked.  It  is 
said  by  the  Inspector  that  the  prisoner  pro- 
duced the  key  of  this  box,  and  on  opening  it 
certain  documents  were  found.  Afterwards, 
on  the  information  of  Modhoosoodun  Ug« 
nihuttree,  a  bundle  of  papers  belonging  to 
the  prisoner  is  said  to  have  been  found  in 
the  house  of  the  woman  Nundee  Goalinee. 
Subsequently  another  bundle  is  said  to  have 
been  found  in  a  guUee  which  runs  to  the  ^ 
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south  of  the  prisoner's  house,  and  divides 
the  prisoner's  house  from  that  of  Siboo 
Hattee,  also  a  ghatwal,  who  was  examined 
in  this  case.  Subsequently  another  bundle 
of  papers  is  said  to  have  been  found  in  a 
small  t^l  tree  hid  in  the  branches  of  the 
tree.  One  of  the  assessors,  Baboo  Kashee- 
nath  Banerjee,  seems  to  have  been  satisfied 
with  the  evidence  with  reference  to  the  find- 
ing of  the  box ;  but  he  was  of  opinion  that 
there  was  no  evidence  of  a  reliable  nature 
to  trace  the  other  properties  found  to  the 
prisoner.  That  assessor  held  that  the  do- 
cuments found  in  the  box  c^me  within  the 
purview  of  Section  475,  and  he  therefore 
found  the  prisoner  guilty.  The  other  assess- 
or appears  to  have  believed  the  whole  of 
the  case,  and  the  Judge  agreed  with  that 
assessor. 

We  take  the  box-part  of  the  case  first, 
because  on  that  part  of  the  case  there  is  the 
evidence  of  the  Inspector  that  he  found  this 
box  in  the  prisoner's  house,  and  that  the 
prisoner  delivered  up  the  key  of  the  box  to 
him,  and  that  these  documents  were  found  in 
that  box.  Now,  Section  475,  under  which 
the  prisoner  has  been  convicted  in  the  latter 
portion  of  it,  says  that  whoever,  with  such 
intent,  that  is  to  say,  with  the  intent  that 
such  counterfeited  device  or  mark  shall  be 
used  for  the  purpose  of  giving  the  appear- 
ance of  authenticity  to  any  document  then 
forged  or  thereafter  to  be  forged  on  such 
material,  has  in  his  possession  any  material 
upon  or  in  the  substance  of  which  any  such 
device  or  mark  has  been  counterfeited,  is 
guilty  of  the  offence  described  in  that  Sec- 
tion. Taking  the  documents  found  in  the 
box  seriatim,  the  first  document,  marked  A, 
is  a  blank  stamp-paper  of  the  value  of  two 
annas  with  the  signature  (Tf  one  Dole  Go- 
bindo  Baboo.  Tj^e  endorsement  on  the 
back  of  that  paper  by  the  stamp-vendor 
shows  that  it  was  bought  for  the  purpose  of 
enabling  Dole  (xobindo  Baboo  to  borrow 
money  from  one  Doollubh  Kobeeraj.  Now, 
with  reference  to  this  document,  we  may  ob- 
serve that  no  device  or  mark  appears  to  be 
counterfeited  upon  this  document,  and  that 
there  is  nothing  to  show  that  the  prisoner, 
with  the  intent  of  using  such  device  or  mark 
for  the  purpose  of  gi\iig  the  appearance  of 
authenticity  to  this  document,  had  it  in  *his 
possession.  This  document,  moreover,  is  not 
a  document  which  comes  under  the  terms  of 
Section  467  of  the  Indian  Penal  Code.  It  is 
not  a  will ;  it  is  not  an  authority  to  adopt  a 
^8on  ]  it  is  not  a  document  which  purports  to 


give  authority  to  any  person  to  make  or 
fer  any  valuable  security,  &c.;  and  it  is 
valuable  security,  as  it  is  not  a  docm 
whereby  any  legal  right  is  created,  cxi 
transferred,   restricted,   extinguished,   ot 
leased,  as  described  in  Section  30  of  the 
or  whereby  any  person  acknowledges  that 
lies  under  legal  liability,  or  has  not  a 
legal  right.     Moreover,  it  appears  from 
evidence  of  the  son  of  Dole  Gobindo 
who  has  been  examined,  that  the  signature 
this  document  is  the  signature  of  his  fa] 
and   it  also  appears  from  the  e\'ideQce 
Doollubh  Kobeeraj,  who  has  likewise 
examined  in  this  case,  that  there  was  a 
of  a  loan  being  taken  from  him  by  Dole 
bindo  Baboo ;  that  Dole  Gobindo  was  io 
habit  of  taking  loans  by  sendingjblank 
papers  signed  by  him ;  that  the  contem] 
transaction  ultimately  fell  through ;  and 
this  stamp-paper,  found  in  the  prisoner  s 
is  the  stamp  which  Dole  Gobindo  Baboo 
to  him  with  his  signature  on  it. 

The  next  paper,  marked  B,  is  a  blank 
paper,   and    this   paper   was  purchased, 
shown  by  the  stamp-vendor's  endorsei 
for  the  purpose  of  borrowing  money  from 
prisoner  himself  by  a  third  party, 
bly   the   transaction   fell    through,   and 
paper  remained  with  the  prisoner;  bat, 
that  as  it  may,  it  is  not  a  paper  which 
within  the  meaning  of  Section  475  of 
Code. 

"  C  "  is  an  old  bond  of  the  year  i 
This  is  not  addressed  to  the  prisoner  at 
it  is  signed  by  one  Nnfur  Bagtee,  and 
dressed  to  Chundee  Churn  Chncke " 
it  is  for  a  sum  of  17  rupees  2  annas; 
two  cows  are  pledged  as  security, 
bond  is  an  instrument  upon  which,  I 
to  the  Statute  of  Limitations,  no  money 
be  recovered,  and  which  could  not  be  mtfs  i 
use  of  for  any  purpose  whatever ;  and  diefe  I 
is  nothing  on  the  face  of  it  to  show  Aat  it:] 
comes  in  any  way  within  the  par>iew  €»f ' 
Section  475. 

The  next  is  a  blank  paper  marked  "  ft^' 
and  the  remarks  already  made  with  reft 
ence  to  paper  B  apply  to  this  paper, 
other  papers  found  in  the  box  are  pieces 
plain    country-paper    without    any    writii 
upon  them,  and  therefore,  clearly,  they  cam 
come  under  Section  475.     Admitting,  tl 
fore,  that  this  box  was  found   in  the  piff^\ 
soner's  house,  and  that  the  evidence  of  ttei' 
Court  Inspector  Ram  Chunder  Deechchectil'] 
to  "be  depended  upon  as  to  the  finding  of  iUb 
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no  offence  has  been  proved  against  the 
mer  under  Section  475. 

'ith  regard  to  the  remaining  part  of  the 
namely,  the  finding  of  the  other  papers, 
|are  of  opinion  with  the   assessor   Ka- 
lath  Banerjee  that  there  is  no  evidence 
\y  reliable  nature  to  trace  these  papers 
^e  possession  of  the  prisoner.     As  to  the 
lie  of  papers  said  to  hive  been  found  in 
tease  of  Nundee  Goalinee,  it  is  said  that 
Igot  these  papers  from  one  Kheeree,  a 
servant  of    the  prisoner's  house,    who 
[obtained  ihem  from  Troyluckko,  the  bro- 
of  the  [frisoner  ;  but  this  is  denied  by 
^ree,  and  the  evidence  of  the  woman  is 
conflicting.     There  is  also  a  very  sus- 
[us  circumstance  about  this  part  of  the 
namely,  that  the  party  who  was  instru- 
lI  in  tracing  these  papers  to  the  pri- 
is    Modboosoodun     Ugnihuttree,    a 
admittedly    in    enmity    with    the    pri- 
and  a  sirdar  ghatwal.     It  is  proved 
le  record  that  there  was  a  village-feud, 
[hich  the  ghaiwals  were  on  one  side, 
'the  prisoner  at  the  head  of  the  other 
The   finding  of  the   bundle  in  the 
also  appears  to  us  to  be  very  suspici- 
I  to  say  the  least  of  it.     The  guards  who 
placed  at  each  end  of  the  gullee  were 
[wals,  enemies  of  the  prisoner ;  and  none 
le  respectable  neighbours  who  are  said 
Lve  been  present  at  the  time  were  called 
jexamined  ;  and  although  the  two  ghatwals 
\\.  they  saw  the  prisoner  go  into  the  gul- 
land  some  time  afier  saw  this  bundle  lying 
mongst  the  oh  calchoo  plants  close  to  the 
loose  of  the  ghatwal  Shiboo  Hattee,  there  is 
»  evidence  that  they  attempted  to  prevent 
he  prisoner  from  going  into  the  gullee,  and 
bey  seem  to    have    contented    themselves 
nth  giving  information   to  the  Police  In- 
pector  about  the  papers.     As  to  the  finding 
^  the  other  bundle  in    the    lal  tree,    we 
rtieriy  disbelieve  that  part  of  the  case.     The 


'  story  of  the  prosecution  as  to  the  finding  of 
this  bundle  is  wholly  improbable,  and  there 
is  no  evidence  of  any  reliable  nature  to 
support  it. 

On  the  whole  of  the  case,  we  are  of  opi- 
nion that  there  is  nothing  to  bring  home  to 
him  the  offence  with  which  he  has  been 
charged  under  -  Section  475  of  the  Indian 
Penal  Code.  We  therefore  acquit  him,  and 
direct  his  immediate  rehase. 


The  1 8th  February  1871. 

Present: 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Contraband  Salt—Confiscation— Act  VII. 

B.  C.  of  1864. 

Revision  of  proceedings,  under  Section  404 
of  the  Code  of  Criminal  Procedure ,  in 
the  case  of  the  Government  of  Bengaly 
Petitioner y  versus  Akatoollah  and  other s^ 
Opposite  Party, 

Baboo  JuggadartUnd  Mookerjee  for  the 
Government. 

If  salt  exceeding  five  seers  is  found  within  the 
limits  prescribed  by  Section  I3,  Act  VII.,  B.  C.j  of  1864, 
unprotected  by  a  rowan nah,  as  required  under  Sections 
13  and  15,  the  salt  fhust  be  held  as  contraband  under 
Section  16.  The  power  of  a  Magistrate  under  Section  29 
to  confiscate  salt  not  protected  by  a  rowannah  in  a 
prohibited  district  is  not  affected,  because  there  was 
no  attempt  or  intention  to  sell  the  salt  within  the 
prohibited  district. 

Mookerjee,  J, — This  case  comes  before 
us  merely  for  an  expression  of  our  opinion  as 
to  the  correctness  or  otherwise  of  the  view 
of  the  law  taken  by  the  Sessions  Judge  of 
Tippcrah  in  setting  aside  the  conviction  of 
the  prisoners,  aiid  the  release  of  the  salt 
CO  .fiscated  by  the  Deputy  Magistrate  under 
Section  16  of  Act  VII.  of  1864,  B.  C.  It  ap- 
pears  from  the  finding  of  both  the  Courts 
below  that  the  prisoners,  with  the  two  boats 
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of  salt,  were  found  within  the  boundary  of 
the  Noakhally  District  ;  that,  in  order  to 
pass  through  that  district,  it  is  requisite 
under  the  law  to  have  a  rowannah ;  and  that 
the  prisoners  had  none.  The  only  question 
before  us  is  whether  such  salt  shall  or  shall 
not  be  considered  contraband,  and,  therefore, 
confiscated  to  Government,  and  the  persons 
in  chari^e  thereof  held  liable  to  punishment 
under  Section  i6  of  the  enactment  in  ques- 
tion. 

Looking  to  the  stringent  provision  of  the 
law.  Sections  15  and  16  of  Act  VII.  of 
1864,  B.  C,  I  am  of  opinian  that,  if  salt 
exceeding  5  seers  is  found  within  the  limits 
prescribed  by  Section  12,  unprotected  by  a 
rowannah  required  under  Sections  13  and  15, 
that  salt  must  be  held  as  contraband  under 
Section  16  of  Act  VII.  of  1864.  Under  Sec- 
tion 29  the  Magistrate  is  empowered  to 
examine  into  the  cause  of  the  seizure,  and 
to  adjudge  the  salt  to  be  confiscated.  1 
apprehend  that,  under  this  latter  Section,  a 
Magistrate  is  not  legally  competent  to 
say  that,  though  salt  is  found  in  a  prohi- 
bited district  unprotected  by  any  rowannah, 
and  therefore  the  offence  under  Section  16 
is  committed,  that  he  cannot  convict  the 
persons  found  transporting  the  salt,  or  con> 
fiscate  the  salt,  merely  because  there  was  no 
attempt  or  intention  to  sell  the  salt  within 
that  prohibited  district.  But  the  Magis- 
trate, I  think,  is  quite  competent  to  decide 
whether  the  offence  has  been  committed  or 
not,  and,  therefore,  to  eixquire  into  the  cause 
of  the  seizure  of  the  salt.  If  he  be  of 
opinion  that  the  salt  was  not  found  as  a 
fact  within  the  prohibited  district,  he  would 
be  quite  competent  to  acquit  the  prisoner, 
though  the  police-officer  may  maintain  to 
the  contrary. 

In  this  case  the  Courts  below  found,  as  a 
fact,  that  the  salt«was  within  the  limits  of 
the  district  of  Noakhally,  where  a  rowannah 
is  required  for  the  transport  of  salt  above 
five  seers.  The  prisoners  also  admit  that 
they  passed  through  that  district,  and  the 
direction  of  their  master  was  to  sell  the  salt 
wherever  they  could  dispose  the  same  to  ad- 
vantage. They  do  not  deny  that  a  rowan- 
nah was  required  to  pass  through  Noakhally, 
but  they  plead  that  they  were  ignorant  of 
the  law,  and  had  taken  the  route  through 
Noakhally,  because  it  was  a  highway,  and 
was  a  shorter  cut  to  Tipperah,  where  they 
intended  ultimately  to  transport  the  salt,  if 
the  same  could  not  be  sold  to  advantage 
elsewhere. 


The  Judge  on  appeal  reversed  this 
of  the  I^Iagistrate — 

isf, — Because  it  is  not  proved  that 
was  any  attempt  to  sell  the  salt  at  Ni 
khally. 

2nd, — Because  eight  of  them  were 
and  therefore  not  responsible  for  the  cirjOk 

jrd. — Because  the  river  was  a  W| 
by  water,  and  was  a  shorter  route. 

^M. — Because  the  boat  was  found 
in  the  very  precinct  of  the  prohibited 

trict. 

5M. — Because  the  proceedings  of  the 
gistrate  were  injudicious  and  harsh. 

Now,  as  regards  the  ist,  I  hare  to 
that  the  law    does    not   require    any 
attempt  or  intention  to  be  proved  before 
conviction  can  be  had  under  Section  16 ;  ' 
mere  fact  of  the  salt  being  found  within 
prohibited  district  is  sufficient  to  constiti 
an  offence.    The  law  may  be  very  sew 
and  harsh,  but  that  is  no  reason  whir  O 
which   are  required  to  give  effect  to 
should  refuse  to  carry  them  ouK     Wc 
not  assume  the  functions  of  the  r..egislati 
and  make  or  amend  laws  merely  because 
think  they  are  harsh  and  inequitable. 

As  regards  the  2nd  ground.  Section  16 
the  law  provides  that  '^any  person 
*'ing,    or    transporting,    or    attempting 
"  transport  such  salt  shall  be  liable  to  a 

**  &c."     The  prisoners  were,  no  doubt,  t 

porting  the  salt,  which  is  contraband ;  andt: 
think,  therefore,  the  Magistrate  was  right  iii . 
convicting  them  under  the  above  Section. 

The  3rd  ground  appears  to  me  to  be  « 
valid  ground  at  all.  If  the  prisoners  had  a 
desire  to  transport  the  salt  by  the  shoittit 
route,  they  ought  to  have  applied  for  a 
annah,  and  then  taken  the  salt  by  this 
They  cannot  of  their  own  choice  select  a 
route  which  the  Executive  Government  had 
thought  fit,  under  the  powers  vested  in  it  faf 
the  law,  to  prohibit  a  passage  thioi^K 
except  under  a  rowannah. 

With  reference  to  the  4th  objection,  I  d9 
not  see  that  it  makes  any  difference  «fait<». 
soever  as  to  where  the  boats  of  salt  irctcf 
found,  r'.  ^. ,  whether  at  a  short  distance  froa 
the  confines  of  the  prohibited  district  or  i 
the  far  interior  of  it.  The  prisoners,  as  I 
said  before,  admit  that  they  have  passed 
through  the  district  of  Noakhailv. 
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*he  5th  ground  is  a  matter  in  which  the 
Ige  might  interfere  if  the  law  allows  him 
do  so  on  appeal,  but  is  not  ipso  /ado  a 
»und  to  set  aside  the  conviction  at  once. 

jUnder  these  circumstances,  and  keeping  in 

the  provisions  and  terms  of  the  law,  I 

come  to  no  other  conclusion  than  that 

Judge  has  taken  a  wrong   view  of  it. 

must  have  seen  that  the  law  gives  him 

option  to  confiscate  the  salt  or  not,  if  the 

^cumstances  of  the  seizure  are  found  to  be 

^j    those   which    are   contemplated   in 

lion    16,   and   the    prisoners    are    found 

Insporting^alt,  which  is  contraband.     Sec- 

|n  39  of  this  Act,  however,  gives  a  power 

the  Board  of  Revenue  to  mitigate  penal- 

which  the  Magistrate  may  inflict  under 

previous  Section,  if  they  shall  see  cause 

do  so.    They  may  also  direct  the  seizure 

any  part  thereof  to  be  restored.     We  are 

asked  by  the   petitioners   to   pass  any 

ler  affecting  the  release  of  the  salt  in  this 

Licular   instance,    nor    are  we  asked  to 

terfere  with  the  order  passed  by  the  Judge 

rharging  the  prisoners.     We  inerefore  do 

interfere  with  the  order  passed  by  the 

Ige  in  this  case. 

\yackson,  y. — The  charge  is  not  pressed 
;ainst  the  defendants,  but  we  are  asked  to 
Lte  whether  the  Judge  is  right  in  the  law 
kich  he  has  laid  down  in  this  case.  I 
mid  point  out  to  the  Judge  that  the  fact 

the  salt  being  found  within  the  particular 
jibtrict  unprotected  by  the  rowannah  is  made 
offence  under  the  law.  The  intention  0^ 
le  law  is  not  only  to  punish  those  who  are 
:taaliy  smuggling  salt,  but  also  those  who 
|ve  an  opportunity  to  others  to  smuggle 
lU.  Persons  who  trade  in  salt  doubtlessly 
iroughly  know  the  salt  regulations.  They 
kow,  as  the  prisoners  in  all  probability 
lew,  that  they  were  not  allowed  to  lake 
le  salt  into  this  prohibited  district  without 


a  rowannah.  They  admit  they  were  selling 
the  salt  when  they  could,  and  there  was,  of 
course,  great  opportunity  for  them  to  pur- 
chase smuggled  salt  in  place  of  what  they 
sold. 


The  24ih  February  1871. 
Present: 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 

•       fudges. 

Procedure — Evidence — Cross-exam  i  n  a  t  i  o  n — 
Witnesses  for  defence — Previous, statements— 
Section  34,  Act  II.  of  1855. 

Reference  io  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure  ^  by 
the  Officiating  Sessions  JudgeofTirhoot,  in 
the  case  ofTukheya  Rai  wqtsus  Tupsee  Koer, 

Following  the  Queen  vs.  Gora  Chand  Gope,  the  Court 
set  aside  an  order  of  acquittal  passed  by  a  Deputy  Ma* 
g^istrate  in  a  case  which  he  tried,  not  on  evidence  taken 
before  himself  in  the  case,  but  entirely  on  evidence  in- 
another  case  before  ano  ther  Officer  (the  Joint  Magis 
trate) . 

The  complainant's  pleader  was  at  liberty  before  the 
Deputy  Magistrate  to  cross-examine  the  witnesses  for 
the  defence  on  points  respecting  which  they  had  made 
statements  before  the  Joint  Magistrate,  and  he  might 
do  so,  as  regards  previous  statements  which  were  re- 
duced to  writing,  without  showing  the  writing. — Section 
34,  A(ft  II.  of  1S55,  explained. 

Ainslie',  J, — yHis  case  comes  before  us  on 
a  reference  by  the  Officiating  Sessions  Judge 
of  Tirhoot. 

The  facts  are  as  follows : — 

One  Tupsee  Koer  charged  Tukheya  Rai 
with  having  rooted  up  certain  crops  belong- 
ing to  him,  and  also  with  having  inflicted  a 
wound  on  his  arm  with  a  gondasa. 

The  Joint  Magistrate  dismissed  the  com- 
plaint. The  accused  then  applied  for  leave 
to  prosecute  the  complainant  under  Section 
211  of  the  Penal  Code,  but  this  application 
was  rejected. 
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Tukheya  Rai  then  applied  to  the  Sessions 
Judge,  who  thought  that  the  charge  under  Sec- 
tion 211  ought  to  be  investigated,  and  made 
an  order  accordingly. 

The  hearing  of  this  charge  was  referred  to 
the  Deputy  Magistrate,  Mr.  H.  Davies.  This 
officer  eventually  acquitted  Tupsee  Koer. 

Tukheya  Rai  thereon  again  applied  to  the 
Judge,  who  has  forwarded  the  proceedings 
with  a  view  to  getting  the  order  of  acquittal 
set  aside,  and  the  case  remanded  for  a  proper 
finding  on  the  evidence. 

The  Sessions  Judge  cites  th*e  case  of  Gora 
Chand  Gope,  5  Weekly  Reportet,  Criminal 
Rulings,  page  45,  as  authority  tor  the  reference, 
and  proceeds  to  show  that  the  Deputy  Magis- 
trate has  tried  the  charge  before  him  wholly 
on  the  evidence  recorded  in. the  first  trial 
before  the  Joint  Magistrate,  and  without  ad- 
vening in  any  way  to  the  evidence  taken  be- 
fore himself,  which  latter  he  excluded  from 
consideration  under  a  misconception  of  the 
purport  of  a  passage  in  Mayne's  Commentary 
on  the  Indian  Penal  Code  set  cut  in  his  judg- 
ment. 

The  Deputy  Magistrate  has  submitted  an 
explanation,  in  which  he  admits  that  he  had 
misunderstood  the  quotation  made  by  himself. 
He 'further  states  as  follows  :  "1  came  to  a 
conclusion  in  the  case  now  referred  with  due 
regard  to  both  cases.  Much  has  not  been  said 
on  this  matter  in  my  decision,  because  the 
additional  evidence  elicited  by  Mr.  Lingham, 
pleader  for  prosecutor,  was  obtained  by  put- 
ting leading  questions  to  Messrs.  Boileau  and 
Blechynden.' 


yt 


We  entirely  concur  with  the  Sessions  Judge 
in  thinking  that  the  Deputy  Magistrate's 
judgment  was  based  solely  on  the  evidence 
recorded  by  the  Joint  ^Magistrate  in  the  ori- 
ginal trial.  The  Deputy  Magistrate  in  open- 
ing his  judgment,  after  a  brief  recital  of  the 
orders  of  the  Joint  Magistrate  and  Judge, 
says :  **  It  now  remains  for  the  Court  to  de- 
termine from  the  evidence  given  in  the  case, 
out  of  which  the  present  one  arises,  whether 
the  charge  is  false  or  otherwise."  He  fur- 
ther on  says:  "The  Court  can  only  judge 
from  the  record  before  it,  as  it  bad  not  the  ad- 
vantage of  seeing  the  witnesses  delivering 
their  testimony."  He  then  reviews  the  evi- 
dence of  each  witness  as  recorded  by  the 
Joint  Magistrate,  and  the  only  allusion  in  the 
judgment  to  the  evidence  recorded  by  himself 
is  in  the  passage  in  which  he  gives  reasons 
for  excluding  certain   statements   made   by 


Messrs.  Boileau  and  Blechynden  before  \m^, 
self,  which  do  not  appear  in  theibdeposid 
before  the  Joint  Magistrate. 

There  can  be  no  doubt  that  this  is  a  caset^ 
which  the  precedent  cited  by  the  Sesistoit 
Judge  applies. 

The  Deputy  Magistrate  has  not  tried  tte; 
charge  before  himself  on  the  evidence  in  ibt 
case,  but  entirely  on  evidence  in  another 
before  another  Magistrate.  Such  a  trial  S 
altogether  informal,  and  must  be  quashed, 
gether  with  the  judgment  recorded  in  it,  aaf, 
the  case  must  be  remanded  for  a  proper  tnal 
and  finding  on  the" evidence  on  the  record  of 
this  case.  1 

We  observe  that  the  Deputy  Magistraie; 
was  altogether  wrong  in  refusing  to  allow  tht 
complainant's  pleader  in  cross-examinaiioDloi 
question  the  witnesses  for  the  defence  <Mi. 
points  respecting  which  they  had  made  state^ 
ments  before  the  Joint  Magistrate.  He  wastf: 
liberty  to  examine  on  all  the  facts  of  the  case» 
as  much  as  if  the  matter  had  then  been  be» 
fore  the  Court  for  the  first  time. 

He  was,  moreover,  at  liberty  to  cross-exa?* 
mine  the  witnesses,  as  to  previous  staiemeoti 
made  by  them  and  reduced  to  writing,  vidi^ 
out  showing  the  writing.  Section  34.  Act  IL 
of  1855,  does  not  say,  as  the  Deputy  Magis- 
trate seems  to  think,  that  the  writing  must 
be  shown  before  the  cross-examination.  M 
that,  if  it  is  intended  to  put  in  such  WTitm|^. 
to  contradict  a  witness,  his  attention  muslte* 
called  to  those  parts  which  are  to  be  used  far 
the  purpose  of  so  contradicting  him. 

This  is,  not  that  he  is  to  be  allowed  to 
study  his  former  statement,  and  frame  fats 
answers  accordingly,  but  that,  if  his  answer 
have  differed  from  his  previous  statemeolt 
reduced  to  writing,  and  the  contradiction  it 
intended  to  be  used  as  evidence  in  the  case, 
the  witness  must  be  allowed  an  opportoiutj 
of  explaining  or  reconciling  his  siatemeiits« 
if  he  can  do  so  ;  and  if  this  opportunity  is  not 
given  to  him,  the  contradictory  writing  can- 
not be  placed  on  the  record  as  evidence.  We 
may  also  note  that  the  proper  way  to  exclude 
evidence  obtained  by  leading  questions  is  to 
disallow  the  questions. 

We  quash  the  judgment  of  the  Depotf 
Magistrate  of  Tirhoot,  dated  28th  November 
1870,  and  remand  the  case  for  re-trial  and  for 
a  proper  finding  on  such  evidence  as  may  nov 
be,  or  may  be  brought,  on  the  record  of  thii 
case. 
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The  25lh  February  1871. 
Presenl : 

s 

rhe  Honble  J.  P.  Norman,  Officialing  Chief 
Justice,  and  the  Honble  H.  V.  Bayley, 

■   Judge. 

i 

^ocedurc— Trial  by  Assessors  -  Summmg  up— 
'  Treason  —Waging  war  against  the  Queen— 
'  ETidence  —  Government  Gazettes  —  Docu- 
I  mentaryevidence— Section  121,  Penal  Code- 

I    Sections  6,  8,  and  28,  Act  II.  of  1855-Section 
aoo.  Code  of  Criminal  Procedure. 

The  Queen  versus  Ameeroddeen,  Appellant, 

Committed  by  the  Magistrate,  and  tried  bv  the 
Sessions  Judge  of  Dincgepore,  on  a  charge 
of  abetting  the  waging  of  war  against  the 
Queen,  &'c,,  &c. 

JUr.  7.  Graham  (Standing  Counsel)  and  Mr, 
Belt  (Legal  Remembrancer)  for  the  Govern- 
ment. 

I 

\iir  Monomohun  Ghose  and  Baboo  Ameren- 
dronath  Chatterjee  for  Appellant. 


in 


Although  the  Code  of  Criminal  Procedure  does  not 
^«spress1y  provide  for  a  summing  up  of  the  evidence  in 
arials  with  the  aid  of  assessors,  there  is  nothing  m  the 
PCbde  to  prevent  a  Judge  from  summing  up  the  evidence, 
fvhich  is,  in  fact,  only  a  mode  of  going  through  and  dis- 
LCussing  it  with  the  assessors. 


!  The  real  object  of  appointing  assessors  is  to  assist 
Lihe  Court,  and  the  discussion  and  statement  of  points 
1 1»  a  Judge  sitting  with  assessors  cannot  be  said  to 
;  Ke  othcrvirise  than  m  furtherance  of  the  object  of  get- 
I  ting  the  best  assistance  for  the  proper  adjudication  of 
^tbecase. 

The  special  limitation  of  the  period  for  prosecution 
fthree  years)  in  cases  of  treason  and  misprision  of  trea- 
.  Km  nnder  Stat.  7  Wm.  HI.,  Cap.  3,  Section  5,  is  an 
1.  exception  to  the  general  rule  in  criminal  cases  ;  and  in 
{-'ctacting  Section  121  of  the  Indian  Penal  Code  the 
\  Le^slature  has  not  thought  fit  tb  limit  in  any  way  the 
^  penod  within  which  a  prosecution  for  an  offence  against 
that  enactment  may  be  commenced,  and  consequently 
such  limitation  does  not  form  part  of  the  Penal  Code. 

In  a  case  in  which  the  accused  was  charged  with 
abetting  the  waging  of  war  against  the  Queen  under 
Sectiiin  121  of  the  Penal  Code,  it  was  held  that  the 
\  Calcatta  Gazette  and  the  Gazette  of  India  were  admis- 
»bte  in  evidence,  under  Section  8  of  Act  II.  of  1S55,  to 
prove  the  proclamation  and  official  communications  of 
the  Government  relating  to  the  war. 

A  printed  official  letter  from  the  Secretary  of  the 
Government  of  the  Punjab  to  the  Secretary  of  the 


Government  of   India  was  held  to  be   admissible 
evidence  under  Section  6,  Act  II  of  1855. 

Section  200  relates  only  to  the  oral  evidence  of  wit- 
nesses. As  to  documentary  evidence,  although  a  pri- 
soner has  a  right  to  have  all  or  any  part  of  any  docu- 
ment used  on  nis  trial  translated  or  interpreted  to  him, 
yet  where  a  document  is  put  in  for  the  purpose  of  mere- 
ly giving  formal  proof  of  that  which  is  an  incontest- 
able fact,  it  is  not  necessary  to  interpret  it  at  length.  It 
would  be  sufficient  if  the  prisoner  was  made  to  under- 
stand what  the  document  was,  .and  for  what  purpose  it 
was  used. 

Qitare. — Whether,  with  reference  to  the  23th  Section 
of  Act  II  of  1S55,  a  prisoner  charged  with  treason  can 
be  convicted  on  the  evidence  of  a  single  witness  ? 

Norman y  C.  J. — The  prisoner  has  been 
convicted,  by  ^he  Judge  of  Dinagepore  con- 
curring with  the  assessors,  on  charges,  under 
Section  12*1  of  the  Indian  Penal  Code,  of 
abetting  the  waging  of  war  against  the  Queen, 
and  sentenced  to  .transportation  for  life  and 
forfeiture  of  all  his  property.  He  has  been 
found  guilty  on  twelve  charges.  But  for  our 
present  purpose  it  is  sufficient  to  consider  four 
only  of  these,  to  which,  in  fact,  the  others  are 
subordinate. 

The  6th,  that  he  abetted  ihe  waging  of 
war  against  the  Queen,  by  engaging  in  a  con- 
spiracy with  Ibrahim  Mundle  of  Islampore, 
Abdullah  of  Patna,  and  others ;  and  for  the 
purpose  of  waging  such  war,  and  in  pursuance 
of  such  conspiracy,  at  divers  times  and  places 
instigated  divers  persons,  viz,  Murtaza, 
'  Manoolla,  Baboo  Shaik,  to  the  waging  of  such 
war,  &c. 

The  13th,  that  in  or  about  the  years  1862, 
1863,  1864,  1866,  and  1868,  he  abetted  the 
waging  of  war  agaifist  the  Queen,  by  entering 
into  a  conspiracy  wiih  Ibrahim  Mundle  of 
Islampore,  Abdullah  of  Patna,  and  others,  for 
the  purpose  of  waging  such  war,  and  in  pur- 
suance of  such  conspiracy  at  divers  times 
procured  divers  persons,  viz.,  Shekee  Mundle, 
Shareatoollah,  luayuioollah,  Adalut  Mundle, 
Salim  Mundle,  to  contribute  money  in  order 
to  the  waging  of  such  v/^r. 


The  14th,  that  he,  in  or  about  the  year 
1865,  at  Kamlabaree,  abetted  the  waging  of 
.var  against  the  Queen,  by  entering  into  a 
conspiracy  with  Ibrahim  Mundle  of  Islam- 
pore, Abdullah  of  Patna,  and  others,  for  the 
purpose  of  waging  such  war,  and  in  pursuance 
of  such  conspiracy  forwarding  money  to 
Ibrahim  Mundle  in  order  to  the  waging  of 
such  war. 

The  15th,  that  he,  hi  or  about  the  year 
1868,  at  or  near  Narainpoor,  abetted  the 
waging  of  war  by  entering  into  a  conspiracy 
with  Ibrahim  Mundle  of  Islampore,  Abdullah 
of  Patna,  and  others,  for  the  purpose  of  waging 
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such  war,  and  in  pursuance  of  such  conspiracy 
collecting  property  for  defraying  the  expenses 
of  such  war  in  order  to  the  waging  of  such 
war,  &c. 

Mr.  Monomohun  Ghose,  as  Counsel  for  the 
prisoner,  after  making  an  objection  to  the 
validity  of  the  conviction  on  the  ground  of 
alleged  irregularity  in  the  conduct  of  the 
trial,  and  contending  that  certain  classes  of 
evidence  admitted  by  the  Judge  had  been 
improperly  received,  went  into  a  most  ela- 
borate and  careful  examination  of  the  evi- 
dence, both  oral  and  documentary,  in  detail. 

The  first  point  raised  by  him  was  that  the 
trial  was  not  conducted  in  accordance  wiih 
the  provisions  of  the  Code  of  Criminal  Pro- 
cedure,inasmuch  as  it  appears  that  the  Judge, 
at  the  conclusion  of  the  reply  of  the  Govern- 
ment prosecutor,  and  before  calling  upon  the 
assessors  to  give  their  opinions,  summed  up 
the  case  to  the  assessors. 

No  statement  as  to  the  terms  on  which  the 
Judge  summed  up  appears  on  the  record. 

INIr.  Ghose  pointed  out  that  while  by  Sec- 
tion 379,  in  trials  by  Jury,  the  Code  requires 
the  Judge  to  sum  up  the  evidence,  no  such 
provision  is  made  for  the  case  of  trials  by  the 
Court  of  Session  with  the  aid  of  assessors. 
He  referred  tosome  observations  of  Mr.  Justice 
L.  S.  Jackson  in  the  Queen  versus  Poly,  2 
W.  R.  39,  where  this  distinction  is  adverted 
to. 

We  may  observe  that  although  the  Code  of 
Criminal  Procedure  does  Aot  expressly  provide 
for  a  summing  up  of  the  evidence  in  trials 
with  the  aid  of  assessors,  there  is  nothing  in  the 
Code  to  prevent  a  Judge  from  summing  up  the 
evidence,  which  is,  in  fact,  only  a  mode  of  going 
through  and  discussing  it  with  the  assessors. 
In  a  case  like  the  present,  whwe  a  prisoner  was 
being  tried  on  seventeen  charges,  where  the 
evidence  was  very  vtJluminous — fifty-five  wit- 
nesses having  been  examined  for  the  prosecu- 
tion, and  upwards  of  thirty  for  the  defence — 
we  think  that  a  Judge  sitting  with  assessors 
would  have  failed  in  his  duty,  or  at  least 
showed  a  want  of  sound  discretion,  if  he  had 
not  indicated  the  matters  necessary  to  be  estab- 
lished by  proof  in  order  to  convict  the  pri- 
soner of  the  offence  or  offences  charged.  With 
full  notes  of  the  evidence  and  all  the  docu- 
ments before  him,  we  should  have  been  sur- 
prised if  we  had  found  that  the  Judge  had 
failed  to  assist  the  assessors  by  reminding  them 
of  the  result  of  the  evidence,  and  pointing  out 
the  bearing  of  the  several  parts  of  such  evi- 
dence on  the  questions  to  be  considered. 


In  cases  of  trial  by  Jury,  the  summing  vpii 
all-important,  because  there  is  no  appeal  frovi 
the  decision  of  a  Jury. .  In  order  to  knowiilat] 
is  the  proposition  which  the  Jury  have affinnelj 
— what  it  is  that  they  have  really  decided  ii 
finding  a  verdict  of  guilty — it  isgcnerallrne*! 
cessary  to  look  to  the  questions  left  to  tb< 
by  the  Judge  in  summing  up.  And  therefore^] 
in  order  that  it  might  appear  whether  the 
viction  is  legal  and  proper,  it  was  neccssan* 
the  Code  of  Criminal  Procedure  to  provide  1 
in  trials  by  Jury  a  statement  of  the  Judgtl 
direction  should  form  part  of  the  record, 
provision  to  that  effect  is  contained  in  Sectii 
379.  In  trials  before  a  Judge  sitting  vi 
assessors  there  is  an  appeal  on  the  facts. 
Appellate  Court  can  examine  the  grounds 
the  finding  of  the  Judge  and  assessors*  Iti 
therefore  not  necessary  to  preser^  any  recc 
of  the  discussion  between  the  Judge  and 
assessors.  But  because  the  Code  is  silent 
to  such  discussion,  it  does  not  follow 
nothing  of  the  sort  is  to  take  place.  Ur^ 
Ghose  urged  that  the  object  of  appointh 
assessors  was  to  assist  the  Judge — not  for  tl 
Judge  to  assist,  or  by  such  assistance  to  ii 
fluence,  the  assessors.  But  the  real  object 
appointing  assessors  is  to  assist  the  Court. 
the  discussion  and  statement  of  points  by 
Judge  sitting  with  assessors  cannot  be  said 
be  otherwise  than  in  furtherance  of  the 
ject  of  getting  the  best  assistance  for  the 
per  adjudication  of  the  case. 

Mr.  Ghose  next  contended  that  as  there  il 
no  record  of  the  Judge's  summing  up  to 
assessors,  the  Court  is  not  in  a  positioii 
know  how  far  the  assessors  may  have  beeil 
influenced  by  the  Judge's  observations ;  aad| 
that  therefore  less  weight  is  to  be  attribute  * 
in  this  case  than  in  ordinary'  cases  to  the 
that  the  assessors  have  concurred  with 
Judge  in  finding  the  prisoner  guilty. 

Mr.  Ghose  further  contended  that  the 
sessors  had  given  no  reasons  for  their  opiniotj 
The  last  observation  is  not  quite  well-found* " 
The  assessors  do  not  merely  find  the  prison* 
guilty.  The  first  assessor  with  whom  theotbe^ 
concurs  says :  **  Ijc  thinks  it  proved  that 
"  war  was  waged  against  the  Queen,  that 
''  was  a  conspiracy  to  carry  on  that  war, 
"that  the  prisoner  is  guilty  of  all  the 
'*  charged."    It  is  clear,  then,  that  the 
ors  knew  what  were  the  (>oints  which 
had  to  consider,  and  there  is  nothing  on 
record  to  lead   us  to  think  that  they 
not  form  an  independent  judgment  on 
evidence. 

Mr.  Ghose  next  pointed  out  that  all 
acts  with  which  the  prisoner  is  cbai^ged  tc 
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pla  ^e  more  than  three  years  ago.  H  e  contended 
ilial  by  English  Law,  as  embodied  in  Statute 
jr  Wm.  III.,  Cap.  3,  Section  5,  no  person  can 
|w  indicted  or  prosecuted  for  treason  unless 
jrithin  three  jears  after  the  commission  of 
0ie  offence.  He  argued  that  this  law  had 
been  introduced  as  part  of  the  law  of  England, 
it  least  as  regards  persons  liable  to  be  tried 
^  the  High  Court  in  its  Original  Criminal 
isdiction  by  the  Charters,  and  that,  before 
passing  of  the  Penal  Code,  the  English 
iw  of  treason  was  applicable  to  offences  c(>m- 
IsHted  against  the  sovereign  by  natives  of 
jbdia  otherwise  than  within  the  limits  of  the 
^pwn  of  Calcutta;  that,  if  this  provision  was 
Ini  force  at  the  time  of  the  passing  of  the 
'jhenal  Code,  it  has  not  been  repealed  by  any- 
Aing  in  that  Code. 

The  answCr  to  this  argument  is,  that  the  of- 
Ifences  with  which  the  prisoner  stands  charged 
^  not  treason  or  misprision  of  treason,  to 
^srhich  alone  the  provisions  of  the  7  Wm.  III., 
:Cap.  3,  Section  5,  are  alone  applicable,  but 
uSences  against  the  Penal  Code. 

In  taking  upon  itself  the  administration  of 
cximinal  justice  in  Bengal,  Behar,  and  Orissa, 
ithe  English  Government,  so  far  from  abrogat- 
;faig  the  existing  law  of  the  land,  and  intro- 
;  ducing  English  Criminal  Law,  undertook  to 
Itdminister  the  law  as  it  stood,  that  is,  the 
|Mahomedan  criminal  law,  subject  to  such 
jinodifications  as  might  be  found  necessary. 
I  Accordingly,  we  find  that  crimes  committed 
1^7  Datives  of  India  against  the  State — as  by 
;  levying  war  against  the  Crown  and  the  like — 
I  outside  the  Town  of  Calcutta,  were  formerly 

{imished,  not  as  treason  under  English  Law, 
ut  as  offences  against  the  law  of  the  land, 
;  u  e.,  Mahomedan  Law,  after  taking  the 
{utwas  of  the  Mahomedan  Law-officers. — 
See  the  case  of  Meerza  Beg,  declared  liable  to 
iazeer  at  the  discretion  of  the  ruler  of  the 
I  country,  and  sentenced  to  death  in  1799. — 
•Harington's  Analysis,  Vol.  I.,  pp.  336-340, 
uote,  Regulation  IV.  of  1799. 

The  special  limitation  of  the  period  of 
prosecution  in  cases  of  treason  and  mispri- 
sion of  treason  under  Stat.  7  Wm.  III.,  Cap.  3, 
Section  5,  is  an  exception  to  the  general  rule 
iti  criminal  cases.  And  in  enacting  Section 
121  of  the  Indian  Penal  Code,  the  Legislature 
I  has  not  thought  fit'  to  limit  in  any  way  the 
^  period  within  which  a  prosecution  for  an 
offence  against  that  enactment  may  be*  com- 
menced, and  consequently  such  limitation 
does  not  form  part  of  the  Penal  Code,  under 
which  the  prisoner  has  been  convicted  by  the 
Sessions  Judge  and  assessors. 

Vol,  XV. 


Mr.  Ghose  next  objected  that  the  Calcutta 
Gazette  of  the  1 6th  of  June  1858,  and  the 
Gazette  of  India  of  the  30th  of  January  1864 
and  the  9th  of  November  1868,  had  been  im- 
properly received  in  evidence. 

They  are,  however,  clearly  admissible  in 
evidence,  under  Section  8  of  Act  II.  of  1855, 
to  prove  the  proclamation  and  official  com- 
munications of  the  Government  relating  to 
the  war  on  the  frontier. 

By  Section  6  the  Court  is  bound  to  take 
judicial  notice  of  the  commencement,  con- 
tinuation, and  termination  of  hostilities  be- 
tween the  Bwtish  Crown  and  any  other 
State,  and  Js  empowered  to  resort  to  appro- 
priate books  and  documents  of  reference.  It 
is  to  this  end  that  the  Exhibit  D  I,  a  printed 
official  letter  from  the  Secretary  of  the  Go- 
vernment of  the  Punjab  to  the  Secretary  of 
the  Government  of  India,  also  objected  to  by 
Mr.  Ghose,  is  admissible  in  evidence.  Of* 
course,  it  is  not  evidence  of  the  facts  men- 
tioned in  detail  by  the  writer  of  the  letter. 
These  several  documents  are  evidence,  and 
may  be  referred  to  under  Section  6,  Act  II.  of 
1855,  as  to  the  commencement  and  continua- 
tion of  the  war  between  the  Government  and 
the  Mahomedan  fanatics  on  the  frontier,  at 
Mulka,  Sittana,  Umbeyla,  and  other  places. 

Mr.  Ghose  next  objected  that  there  had 
been  an  irregularity  in  the  trial,  because  the 
Government  Gazettes,  and  the  letter  of  the 
Secretary  to  the  Government  of  the  Punjab, 
were  not  read  at  length,  and  interpreted  to  the 
prisoner  in  open  Cpurt  in  a  language  under- 
stood by  him,  which,  he  contended,  was  re- 
quired by  the  200th  Section  of  the  Code  of 
Criminal  Procedure. 

Section  200  relates  to  the  oral  evidence  of 
the  witnesses.  As  to  documentary  evidence, 
we  are  of  opinion  that,  although  undoubtedly 
a  prisoner  has  a*  right  to  have  all  or  any  part 
of  any  document  used  Qn  his  trial  translated 
or  interpreted  to  him,  yet,  put  in  as  these 
Gazettes  were,  for  the  purpose  of  merely  giv- 
ing formal  proof  of  that  which  was  an  in- 
contestable fact,  that  the  Government  was 
issuing  proclamations,  as  to  the  war  on  the 
frontier,  it  would  not  be  necessary  to  interpret 
them  at  length.  It  would  be  sufficient  if  the 
prisoner  was  made  to  understand  what  they 
were,  and  for  what  purpose  they  were  used. 
To  interpret  them  at  length  from  beginning  to 
end  would  have  been  a  mere  useless  waste  of 
time,  and  would  have  probably  embarrassed 
the  prisoner ;  because  it  would  be  difficult  or 
almost  impossible  to  make  him  understand 
that  the  detailed  statements  read  to  him  were 

92«a 


Criminal 


THI   WKIKLT  UPORTEK. 


Rulingt. 


[VoL 


not  being  used  against  him  as  proof  of  the 
several  detailed  facts  stated  therein.  We 
have  no  reason  lo  believe  that  the  prisoner 
was  not  made  fully  aware  of  their  nature  and 
Of  the  object  with  which  they  were  put  in, 
and  it  is  slated  in  the  proceedings  that  the 
prosecutor  addressed  the  Court  in  Oordoo,  a 
language  understood  by  (he  prisoner. 

Mr,  Ghose  next  referred  '.o  the  28ih  Sec- 
tion of  Act  II.  of  1855,  and  contended  that, 
the  prisoner  being  charged  with  treason,  no 
offence  charged  against  him  could  be  proved 
by  the  evidence  of  a  single  witness.  It  is 
not  necessary  to  discuss  or  (fctermine  what 
rule  of  evidence  applies  to  trials  for  offences 
against  the  State  under  the  Penal  Code. 
Even  if  the  Statute  7  Wra.  III.  or  the  earlier 
English  law  applied,  which  it  certainly  does 
not,  the  evidence  we  ha\'e  to  deal  wiih  is 
sufficient  in  quantity  to  satisfy  the  strictest 
rule. 

Mr.  Ghose  next  drew  the  attention  of  the 
Court  to  a  letter  said  by  the  wilness  Abdoollah 
to  have  been  written  by  him  for  Haji  Deen 
Mahomed  as  a  receipt  for  money  forwarded 
by  Peer  Mahomed  from  Dinapore  10  Rawul 
Pindee.  The  original  was  not  produced,  but 
notice  to  produce  it  having  been  served  on 
Peer  Mahomed,  a  prisoner  confined  in  the 
Monghyr  Jail,  its  contents  were  proved  by 
witnesses.  The  history  of  ihe  letter  is  very 
singular. 

Shailc  Hingun  says  that  he  and  one  Buddoo  | 
Khan  were  partners  in  business  from  1851  to  | 
1861.  There  was  a  bala'nce  due  to  Buddoo 
Khan  on  the  settlement  of  accounts,  for  which 
he  sued  Hingun,  and  got  a  decree  for 
Rs.  6,000. 

Buddoo.  Khan  went  into  parlnership  with 
Mnngloo.  Mungloo,  having  a  dispute  with 
BuddooKhan,  wished  Hingun  toe.vamine  some 
papers  in  order  that  his  share  in  some  money 
due  by  ceitain  parties  should  "be  defined.  ' 
Amongst  the  papers  Shaik  Hingun  says  he  ' 
found  in  an  envelope  a  letter  as  follows  :—  ' 
"From  Bukshoolla  Khaii,  1st  Regiment,  4  ! 
"  Company  Arlillery*  to  Buddoo  Khan, 
"Dinapore.  After  salaams,  Haji  Deen  Ma-  , 
"  homed  writes  to  Peer  Mahomed. 

"I  have  arrived  safely.  Spent  Rs.  100, 
"on  the  road.  The  two  maunds  of  tobacco  1 
"  which  I  have  brought  have  been  sent  to  | 
"  Goolshun.  When  news  of  its  receipt  reaches 
"  me,  1  will  inform  you."  | 

The  wilness  says  lie  knew  of  the  Wahabee  | 
plot,  and  that  the  two  maunds  of  tobacco  men-  J 


tioned  in  ilje  letter  signified  Rs.  j/xx>. 
says  thsi  Mungloo,  Wajid,  and  Jnggna< 
preseiii;  Buddoo  Khan  was  sent  iai, 
made  .nviire  of  the  discovery  ;  thai  k^ 
Mahomeft,  and  oihers,  endeavoured  to ia 
the  wilness  Hingun  logive  up  the  letter. 
gun,  howi:i*er,  said  to  Buddoo  Khaa:* 
"have  got  a  decree  against  me  for  S 
"claim,  and  I  will  have  my  revenge tbr 
"  this  letler  ai  last.  "  After  some  talk  the 
ness  a,L,'reed  lo  give  up  ihe  letter  if  ibei" 
again!^l  liim  wascancelled.  Tbearranj 
was  cmicil  out,  and  the  letter  given  < 
Peer  r\I«liomtd. 

It  is  a  remarkable  circumstance  lliUi 
transicMon  must  have  taken  place  on  « 
before  ilio  1st  of  March  1S69.    The  pi 
now  before  the  Court  was  arrested  on  dli 
of  March  in  thai  year,  • 

The  letltr  is  said  to  have  been  dzted 
itnessAI 
the  lea 
;\lahomed,  who  cannot  write 
wilness  also  saj-s  thai  two 
-CO  meant  i.ooo  rupees, 
meant  Mull; a.  and  ihat  BukshoolU 
feigned  name  for  Haji  Deen  Mahomed. 

slances  nnder  whicli,and 


middle  of  1 S67.     So  says  the  w 
lah.  who  aa,ls  that  he  wrote 
Haji  ]). 
self.     ']■ 

OftOlWL. 


critical  point  of  tin 
to  have  been  foi 
made  of  ii,  we  sh 
pt  a  ;i3  a  i,Jec 


'hen.  the  letter  III 
d.  and  ihe  use  ihM 
lid  hesitate  very  moE 
of  evidence  od  wbU 


'  Very  similar  observations  apply  to  il 
prodiicL'd  hv  TofLloollah  Shah  lo  the  ~' 
officer.  i;ij!ii  Buksh. 

Tofilncillah  is  the  son  of  aperson 
formerly    a  peer  or  holy    raan  at 
Narain|iore.   ihe  residence  of   the 
In  consequence  of  a  disagreement 
prisoners  father  and  one  Abdool, 
a  prlesi  who  resided  in  a  mosqoe^ 
him,  on  ilie  subject  of  jehad,  " 
Tofiloollali  with  his  family  was 
Ihe  vilhigi?.  and  the  prisoner's 
J  to  have  got  possession  of  SO 
was  foniiorly  occupied  by  T) 
father.     About  fifteen  years 
upon  the  ■■ubject  of  jehad,  and 
doctriiiiil  or  ceremonial  points  ctUi 
Ruffadi^un    " '.M;re  renewed  ;  and  a 
marriaL.'C'ofoiiuRohimt>oddecii,wlia| 
ooddetii  wa-^  preaching  jehad,  T(rf" 
he'iniLHtTeil  with  him,  on  wl" 
ooddetii  t<>lri  him;  "  If  you  wiH  a 
"will  piocure  you  the  Rs.  300  a  J 
'•your  f^iiher  always  received  from  1 
pore."  <■  >iH' of  the  witnesses,  Inayuioollab.^ 
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Xofiloollah  answered  that  he  would  not  con- 
sent if  he  got  Rs.  1,000. 

The  letter  was  not  produced  by  the  witness 
ftntil  after  an  interview  with  Nobokisto  Ghose, 
|9ie  Police  Inspector,  who  asked  him  if  he  had 
•ny  letters  of  the  accused.  The  witness  said 
lie  might  have  some  if  he  searched.  He 
l^ofesses  to  have  found  the  letter  in  a  box. 

: .  The  letter  begins  by  stating :  "  I  have  heard 
fsKKa  many  persons  that  you  are  opposed  to 
ike  jehad!'' 

I  The  language  of  the  letter  is  such  as  could 
Scarcely  have  been  used  by  the  prisoner  to  a 
l^erson  with  whom  he  had  so  long  been  en- 
illftged  in  religious  controversy  on  that  amongst 
IfiCher  points.  The  appearance  of  the  letter 
[fa  very  unlike  a  document  ten  years  old.  The 
rniinate  detail  in  which  the  witnesses  speak 
riD  the  exact  terms  of  a  paper  which,  accord- 
ing to  their  own  statement,  they  heard  read 
p0rer  when  it  was  received  by  Tofiloollah  ten 
lyears  previously,  is  very  unlike  the  impression 
^"Vfaich  would  remain  on  the  memory  after 
.90  long  a  lapse  of  time.  The  story  of  the 
^tritnesses  agrees  too  exactly  on  the  minute 
hJKnnts.  And  the  story  of  the  black  umbrella 
Mttnt  from  the  house  of  Goreeboollah,  which 
}i  said  to  have  accompanied  the  letter,  is  very 
^fte  a  circumstance  got  up  to  support  a  false 
ftele, 

I  We  distrust  the  evidence  as  to  the  letter 
.produced  by  Tofiloollah. 

!     Our  suspicions  that  this  document  may 
[be  a  piece  of  evidence  fabricated  to  insure 
the  conviction  of  the  prisoner  arc  not  weaken- 
ed by  finding  that  a  letter,  admittedly  forged, 
purporting  to  be  signed  by  the  prisoner,  impli- 
Otting  him  as  a  Wahabee,  was  found  by  the 
I  police  in  the  shop  of  Shaik  Munsum,  where 
it  had  been  concealed  either  by  or  with  the 
ipri\ity  of  one  InayutooUah,  who  had  laid  an 
':hiformation  in  March  1869  that  treasonable 

tapers  were  concealed  in  the  shop  of  Shaik 
lunsum. 

Mr.  Ghose  argued  that  the  discredit  thrown 
,  on  the  evidence  for  the  prosecution  by  the 
falsit}*  of  this  part  of  the  carse  ought  to  lead 
us  to  disbelieve  the   rest  of  the   evidence 
against  the  prisoner. 

To  that  there  are  two  answers.  First, 
Ihat  though  we  distrust  the  evidence  relating 
to  the  two  letters  very  much — though  we 
coHld  not  rely  upon  it,  or  accept  it  as  true — it 
is  not  proved  *  to  be  false.  Secondly,  the 
facts  to  which  those  letters  relate  are  isolated, 
ftnd  stand  quite  apart  from  the  general  cur- 


rent of  the  evidence.  Omitting,  as  we  have, 
all  further  allusion  to  the  evidence  of  the 
witnesses  who  speak  to  the  letters,  the  gene- 
ral case  against  the  prisoner  stands  untouched. 

Suppose  it  be  true  that  Tofiloollah  con- 
cocted the  letter  produced  by  him  to  ruin  a 
man  whom  he  considers  to  be  his  enemy,  there 
is  no  ground  for  supposing  that  other  wit- 
nesses whcjly  unconnected  with  him  are  not 
speaking  the  truth. 

The  existence  of  the  war  on  the  frontier 
carried  on  by  Mahomedan  sectarians  against 
the  British  Government  is  clearly  proved. 
Witnesses  wh»se  credit  Mr.  Ghose  has  not 
attempted  to  impeach,  Mahomed  Israil,  Yus- 
suf  Khan,  and  Saligram,  prove  that  Wilayut 
Ali  of  Patna,  Inayut  Ali,  the  brother  of 
Wilayut,  and  Moulvie  Abdoollah,  son  of 
Wilayut  Ali,  Yahiya  Ali,  and  others,  whom  it 
is  not  necessary  that  we  should  name,  were 
successively  leaders  of  these  sectarians.  Ma- 
homed Israil  says  that  all  the  leaders  were 
in  Patna,  or  Bengal  or  Behar — British  sub- 
jects. He  says  that  he  was  present  at  three 
battles  between  the  fanatics  and  the  British 
Government  at  Sittana  in  1858,  at  Topee. 
Meanee  in  1863,  and  at  Umbeyla  in  1863. 

There  is  evidence  that,  after  the  death  of 
Wilayut  Ali,  he  was  succeeded  at  Patna  by 
Yahiya  Ali  as  chief  agent  of  the  sectarians. 
Yahiya  Ali  has  since  been  transported  for 
life,  convicted  on  a  charge  similar  to  the 
present. 

It  is  proved  by  the  evidence  of  one  Elahi 
Buksh,  Asmutoollah,  and  others,  that  Inayut 
Ali  aiid  Yahiya  Ali  preached  jehad  at  Narain- 
pore.  It  is  proved  by  this  Elahi  Buksh  that 
the  prisoner  was  appointed  khalifa  by  Inayut 
Ali  at  the  musjid  (mosque)  at  Narainpore, 
the  native  village  of  the  prisoner,  and  that 
Atin  Hossein  ar\d  Abdoollah,  who  came  from 
Patna,  proclaimed  the  fact  in  the  mosque. 

The  witness  Asmutoollah  proves  that  the 
prisoner  was  going  about  preaching  jehad 
with  Yahiya  Ali,  and  that  Yahiya  Ali  pro- 
claimed in  the  Sirsahee  mosque  that  he  had 
appointed  the  prisoner  to  collect  alms  for  the 
jehad. 

« 

Asmutoollah,  who  himself  lives  at  Sirsahee, 
proves  that  the  prisoner  preached  in  the 
mosque  at  Sirsahee  about  six  or  seven  years 
ago,  and  asked  for  funds  for  the  jehad.  He 
says  he  was  persuaded  by  the  preaching, 
and  went  to  Ameerooddeen's  house.  He  says 
that  one  Atar  Hossein  and  his  nephew  from 
Patna  were  living  at  Aifieerooddeen's  house. 
They  were  there  for  the  purpose  of  forward- 
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ing  men  and  money ;  that  he  went  to  join  a 
Kafila  with  Rungoo  and  Hughutoolla.  His 
father  sent  three  men  who  brought  him  back. 
The  prisoner  dissuaded  him  from  going  back. 
He  says  that  after  this  the  prisoner  came 
three  or  four  times  to  Sirsahee  to  collect 
money  for  the  jehad. 

The  evidence  of  this  witness  seems  given 
very  fairly,  and  his  credit  has  not  been  shaken 
in  any  way? 

Mr.  Ghose  called  him  an  accomplice,  but 
he  is  scarcely  that.  He  went  with  the  inten- 
tion of  joining  the  rebels,  but  turned  back. 

The  next  witness  to  whose  evidence  we 
shall  advert  is  Murtaza.  He  says  that,  about 
nine  years  before  the  time  when  he  was  giv- 
ing his  evidence,  which  was  in  August  1870, 
the  prisoner  came  to  his  village,  and  preached 
concerning  a  jehad.  The  jehad  was  against 
infidels  in  general.  The  result  was  to  be  a 
conquest  of  all  the*  world.  The  witness  be- 
came the  prisoner's  pupil,  and  lived,  three 
months  in  his  house  at  Narainpore.  He  says 
the  prisoner  persuaded  him  to  join  the  jehad. 

He  says  he  was  induced  to  join,  and  went 
with  four  others  to  Mulka  in  Khorasan 
(which  means  Affghanistan)  about  eight  years 
ago.  The  expenses  of  the  journey  were 
supplied  by  the  prisoner.  They  went  by 
way  of  Rajmahal  to  Fulwa  about  three  coss 
from  Patna,  and  thence  by  Rawul  Pindee  to 
Attock  and  Mulka.  There  he  found  about 
i,5CX)  men  under  the  leadership  of  Moulvie 
Abdoollah.  He  says  h^  was  four  or  five 
months  with  the  crescentaders  (we  adopt  the 
word  as  used  by  the  Judge  below).  While 
at  Mulka,  he  heard  there  had  been  an  attack 
on  the  British  at  Topee  Meanee. 

The  witness  says  that  at  Mulka  for  the 
first  time  he  was  aware  that  the  jehad  was 
against  the  British. 

Two  witnesses,  Jehangeer  and  Shumsheer, 
called  from  Peshawur,  prove  that  Murtaza, 
who  was  known  to  them  by  the  name  of 
Abdool  Rohoman,  was  at  Peshawur  at  the 
time  stated  by  him.  Asgur  Mundle,  the 
uncle  of  Murtaza,  proved  that  the  prisoner 
came  t5  his  village  to  preach,  and  exhorted 
his  hearers  to  give  money  for  the  war  in  the 
west  against  the  infidels;  that  Murtaza  and 
two  others  of  his  nephews  went  to  the  war. 
The  other  two  have  not  returned.  The 
father  of  Murtaza,  Akbar  Biswas,  also  corro- 
borated his  statement,  and  proved  that  the 
prisoner  told  him  abbut  a  year  after  his  son's 
departure  that  he  was  quite  well  and  was  in 
^the  west,  and  suggested  to  him  to  give  some 


money  for  his  "well-being."     He  sayj 
gave  the  prisoner  four  or  five  rupees.    A 
ness  named  Asmutoollah  proved  that  Mi 
went  away  from  his  village  about  8  rears 
and  was  absent  four  or  five  years, 
proved    that    he    was  a    fellow-pupil 
Murtaza  for  a  few  days  at  the  house  o{ 
prisoner.  j] 

Mr.  Ghose's  chief  point  as  lo  the  evidi 
of  Murtaza  was,  that  the  offence  was 
shown  to  have  taken  place  since  the 
mencement  of  1862,  when  the  Penal 
came  into  operation.     But,  according  to 
evidence,    Murtaza   was  onlv  four  or 
months  with  the  crescentaders,  and  while 
Mulka  he  heard  of  the  affair  at  Topee  M< 
which  took  place  in  1863.     Murtaza 
to   have    come    straight    from  ^  the    pri! 
er's  house.     This  would  make   it  pr  ' 
that  it  could  hardly  have  been  moch 
than  the  middle  of  1 862,  when  Murtaza 
the  prisoner's  house;  and  that  Murtaza 
the  witnesses  ^re  right  when  they  pot 
departure  from  that  house  about  eight  yf 
before  the  trial,  or  in  other  words  in 
middle  of  1862. 

Mr.  Ghose  attempted  to  show  that 
were  discrepancies  in  the  evidence  oft 
witnesses.     But    the    evidence    as    regaf4fr| 
Murtaza  appears  to  us  to  be  reliable. 

Manoollah  says  the  prisoner  preached  jd 
at  the  mosque  at   Laghatta.     He  said 
war  was  in  the  west   against  the  in&iei^ 
Persuaded  by  the  prisoner's  preaching,  iii 
went  with  three  others  by  Rajmahal  to 
house  of  Yahiya  All  at  Patna,  and  thence  10 
Mulka,  where  he  saw  about  1,000  men  sflder 
Fyaz  Ali  and  Moulvie  Abdoollah.     Hea|| 
he  saw  Murtaza  at  Mulka.    The  witness  (kM9>J 
not  pretend  to  say  that  the  immediate  cause  I 
of  joining  the  rebels  was  the  preaching  rfl 
the  prisoner. 

Baboo  Shaik  proved  that  the  prisoner 
preached  jehad  at  Laghatta.  He  said  that 
it  was  great  merit  lo  aid  in  a  war  agamst  tke 
infidels  which  was  going  on  in  the  wes^. 
He  says  that  with  two  other  men  he  went  tp 
prisoner's  house  at  Narainpore,  and  remained 
one  night.  The  prisoner  gave  them  tbret, 
rupees  as  khorakee  for  daily  food,  uA\ 
told  them  to  go  to  the  house  of  Moulvie 
Yahiya  Ali  at  Patna.  There  they  got  twelit 
rupees  to  carry  them  on,  and  from  there  they 
went  by  way  of  Rawul  Pindee  to  MollaL 
The  witness  says  he  was  there  ten  or  twehe 
days,  and  thfcn  ran  awav. 

Shariatoollah  lives  at  Laghatta.    He  cfl^  , 
roborates  the  story  0%  the  two  last  «i 
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^  proving  that  they  were  away  from  the 
(Blage — Manoollah  for  two  years  and  a  half, 
pi  Baboo  Shaik  for  one  year  and  a  half— 
■  that,  when  they  came  back,  he  heard  them 
they  had  been  to  the  jehad  in  the  west. 
lae  witness  does  not  appear  to  be  hostile  to 
|b  prisoner;  he  says  he  never  heard  him 
jpceach  jehad. 

t  Salim  gives  similar  evidence.  Both  wit- 
sses  speak  to  the  prisoner's  having  preached 
Laghatta. 

Gholam  Akbar   proves  that  the  prisoner 

eached,  in  the  boitokhana  of  MooteeooUah 

wnshee,  that  it  was  meritorious  to  join  the 

■^id  against  infidels  in  the  west ;  that  he  had 

dversation  with   certain  persons,  and  ul- 

latcly  joined  the  jehad ;  that  he  went  to 

ihim  Mojidle's  house  at  Islampore,  and 

a  thence  to  Mulka,  where  hjsaw  Manool- 

^  and  Martaza  and  others,  whom  he  names. 

itnesses  are  called  to  prove  that  he  was 

lent  from  his  house  at  the  time  when  he  says 

,  was  on  the  frontier. 

Mahomed  Hossein,  desiring  to  go  to  the 
ifAad,  was  sent  to  the  house  of  the  prisoner, 
lnho  gave  him  money  for  his  journey,  exhorted 
^',m  to  be  faithful,  and  sent  him  to  the  house 
Ibrahim  Mundle  at  Islampore.  Ibrahim 
mndle  sent  him  on  to  Patna  to  the  house  of 
ahiya  Ali.  He  says  Yahiya  Ali  preached 
wvery  day  about  the  jehad.  The  witness 
i«nt  on  to  Mulka,  where  he  remained  about 
i  year.  After  the  witness  came  back,  he 
Kent  with  the  prisoner  to  Bahla.  He  says 
jhe  prisoner  was  preaching  jehad  at  that  time. 
Atur  Biswas  proved  that,  while  the  pri- 
ioner  was  preaching  in  the  Bahla  mosque  on 
ttle  merits  of  a  jehad  in  the  west  against  the 
^dels,  and  that  it  was  a  sure  road  to  para- 
l&e,  a  son  of  his  ran  away,  and  that  he  found 
fern  at  the  house  of  Ibrahim  Mundle. 

Shahadut  Shaik  and  Shufoolla  tell  a  story 
Wmilar  lo  that  of  Atur  Biswas.  The  nephew 
if  the  one,  Kureem  Buksh,  and  the  son  of  the 
Sher,  were  traced  to  Ibrahim  Mundle  s  house 
[  at  Islampore.  These  witnesses  say  nothing 
Aout  the  prisoner.  The  witness  Shahadut 
Shaik  says  :  "  They  told  us  Mahomed  Hossein 
Iiad  taken  them  to  go  west." 

Musioo  corroborates  the  story  of  Mahomed 
Hossein  by  proving  that  he  and  Mahomed 
Hossein  were  fellow-students  with  tuzli 
Ahmed  Meah ;  that  Mahomed  Hossein  spoke 
to  him  about  a  jehad  ;  and  that  he  went  with 
Mahomed  Hossein  to  the  house  of  Ameerood- 
deen,  but  that  his  brother  Ashloo  came  and 
fetched  him  away. 


This  evidence  appears  to  us  abundantly 
sufficient  to  justify  the  finding  of  the  Judge 
and  assessors  that  the  prisoner  is  guilty  on 
the  6th  charge,  m.,  that  he  abetted  the. 
waging  of  war  against  the  Queen  by  en- 
gagin<y  in  a  conspiracy  with  Ibrahim  Mundle 
and  others,  and  in  pursuance  of  that  conspiracy 
instigated  Murtaza,  Manoollah,  and  others  to 
the  waging  of  such  war. 

The  next  subject  we  propose  to  consider 
is  the  13th  charge,  which  relates  to  the  col- 
lecting of  money  to  forward  the  objects  of 
the  .conspiracy. 

Borkhooj;dar  says  that  he  was  formeriy  a 
disciple  of  the  prisoner;  the  prisoner  told 
him  there  was  a  jehad  in  the  west  at  Mulka, 
and  that  it  was  great  merit  to  join  in  it,  and 
to  send  food  to  the  brethren  who  were  fight- 
ing for  it.  The  witness  says  that  Sameerood- 
deen,  a  disciple  of  the  prisoner,  collected  mo- 
ney at  the  mosque  where  the  prisoner  preached. 
He  gave  two  and  four  annas  at  a  time,  and  con- 
tinued the  payments  for  ten  years.  He  gave 
the  money  specially  for  the  jehad. 

Shekee  Mundle  says  the  prisoner  preached, 
urging  people  to  give  contributions  for  jehad ; 
he  gave  him  on  one  occasion  eight  annas,  at 
another  one  rupee.  Shareatoollah  proves  that 
he  gave  the  prisoner  2  rupees  8  annas  out  of 
the  filra  which  he  had  collected  from  the 
villages  for  the  jehad.  Torah  Biswas  con- 
firms the  story  of  Shareatoollah.  Ali  Ma- 
homed does  the  same. 

In  the  evidence  *as  printed  it  is  made  to 
appear  that  there  is  a  discrepancy  in  the  state- 
ments of  these  witnesses  as  to  the  time  at 
which  this  money  was  given,  and  Mr.  Ghose 
made  a  great  point  of  this  discrepancy.  But, 
on  referring  to  the  original  record  of  the  Ses- 
sions Judge,  it  appears  that  the  word  which 
has  been  erroneously  printed  "  evening  in 
the  evidence  of  Shareatoollah  should  be 
"  morning."  And  thus  the  supposed  discre- 
pancy disappears. 

Inayutoollah  proved  that  he  gave  money 
for  the  jehad,  five  pice  a  head  for  his  family, 
up  to  the  last  three  or  four  years.  IhiS 
money  went  to  the  prisoner. 

Ibrahim  Mundle,  of  Hanspookur,  proved 
that  the  prisoner  preached  that  it  was  men- 
torious  to  give  money  for  the  jehad ;  that  he 
gave  seven  annas  a  year  tor  many  years  up  to 
about  half  a  year  ago. 

Habool  Moollah,  aboatman,  proved  that  the 
prisoner  collected  some  dhan  (grain)  from  the 
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villages  for  the  jehad  in  the  west,  and  hired 
his  boat  to  take  about  30  maunds,  which  had 
been  collected,  to  his  own  village.  Adalut  and 
Nazir  Mistree  confirm  this  evidence. 

Salim  and  Tenoo  Mundle  proved  that  the 
prisoner  preached  jehad,  and  said  ii  was  great 
merit  to  give  for  the  war,  which  was  against 
the  English  and  the  Nazarenes ;  but  ihey  gave 
nothing,  as  they  had  nothing  to  give. 

Adalut  Mundle  proved  that  the  prisoner 
Ibrahim  Mundle  and  Habilas  Mundle  came  to 
his  bouse  in  a  gharee  in  which  were  two  bags 
of  rupees,  which  tbey  said  had  been  collected 
at  three  mosques.  Habilas  iif  the  presence  oE 
the  prisoner  urged  the  witness  IT>  became  a 
sirdar  for  the  collection  of  funds  for  the  jehad. 
The  prisoner  asked  the  witness  to  lay  aside  a 
handful  of  rice  after  every  meal,  to  sell  it,  and 
send  the  proceeds  for  the  jehad.  The  evidence 
of  this  witness  is  confirmed  by  his  servant 
Daor  Shaik. 

The  evidence  seems  to  us  full  and  clear. 

The  Judge  and  assessors  coutd  scarcely  have 

come  to  any  other  conclusion  than  that  at 

■  whichthey  arrived,  wi,,  that  the  13th  and  15th 

charges  were  brought  home  to  the  prisoner.  _ 

The  next  witness  to  whose  evidence  I  shall 
advert  is  that  of  Hazaree,  who  describes  him- 
self as  having  been  a  pupil  of  the  prisoner 
five  years  ago,  as  havin;^  studied  with  him 
about  eight  ot  nine  months,  and  during  this 
time  accompanied  him  to  Dagharcc,  Kumla- 
baree,  and  other  places.  He  says :  "  At  Bag- 
"  haree  we  stayed  in  thg  mosque  ot  Sharia- 
"loollah  Haji  fifteen  or  sixteen  days.  The 
"prisoner  was  preaching,  and  collecting 
"  money  for  jehad.  He  told  rae  lo  take  some 
"money  which  he  had  collected  to  Ibrahim 
"Mundle  at  Islampore.  I  and  a  fellow- 
"  Student,  Domun,  took  Rs.  600  to  Ibrahim 
"Mundle.  I  took  300,  and  Domun  took  300. 
"The  prisoner  g^e  me  the  300  I  was 
"  charged  with.  \\  e  delivered  the  money  to 
"  Ibrahim  Mundle.  We  returned  next  day, 
"and  went  to  the  prisoner,  who  was  at  Ilur- 
"  reepore  Chatra,  from  ihence  to  Misreebooja 
"Kharekpore,  and  stayed  one  day  in  Chand 
"Sirdar's  house.  Then  we  came  to  Hans- 
"pookur,  and  stayed  in  a  mosque.  Then 
"went  to  Badga,  and  stayed  in  Goomanee 
"Mundle's  house.  Then  we  returned  to 
"Hanspookur.  Then  the  prisoner  told  me 
"  he  was  going  to  Kumlabaree,  I  was  to  go 
"to  Misreebooja.  and  bring  whatever  money 
"had  been  collected.  I  did  so.  and  brought 
"back  Rs.  35,  which  I  gave  the  prisoner  at 
"  Kumlabaree  in  the  house  of  Asalut  Mundle. 


"At  Kumlabaree  Rs.  10  were  collet 
"  Asalut  Mundle,  Elahee  Buksh,  and  C 
"ooilah.     Then   I    was  sent  to    Maldil 
"  fcicb  one  Goonee.     1  found  hira 
"vant  of  Uaboo  Alum  Shah  and  he  C 
"with  me  to  Kumlabaree.     lie  reccin 
'■  200  with  instructions  lo  take  it 
"  ]\Iundle  at  Islampore.  afiet  which  W 
"to  the  prisoner's  house  at  Naninpc 
"  remained  there  half  a  month — tfaea  ]j 
"home,    because    the    prisoner    wi 
"  to  go  to  ihe  jehad,  but  I  did  not  « 
"so.     The  money  that  Gr>onee    Kbu  il 
"  w;\s  collected  from  different  villages  ud 
"  iribulions  for  the  jehad.  " 

The  prisoner  has  apparentiv  ailcT 
denv  all  knowledge  of  Ilazarec.  He  C 
nnnv  witnesses,  who.  in  answer  to  t 
by  him,  sai^  thai  ihey  did  not  1 
person  of  the  name  of  Hazaree. 
these  witnesses,  Shokeadi  Fakeer, 
knew  Ha/aree,  thai  he  was  a  respcctaU 
bin  that  he  had  never  seen  him  with  ll 
soner.  There  is,  however,  a  good  e 
evidence  lo  corrobor.ite  the  witness  K 
statement  that  he  was  a  pupil  of  the  p 
and  was  with  hira  at  the  places  i 
him.  Hazaree  must,  no  doubt,  be  li 
an  accomplice,  and  there  is  very  little  ua 
borate  his  evidence. 

Kkhce  Buksh  says  he  saw  a  bag  a 
cont:iln  190  rupees,  money  collected  f«J^ 
witii  Goonee  Khan.    This,  be  says,  1 
the  house  of  Asalut  Mundle.     Thalaa 
between    Goonee   Khan,   the  prisosCTt] 
others,  said  by  Klahee  Iluksb  and  V  _ 
to  have  been  present,  took  place  inUitl| 
of  As,iliil  Mundle.  is  confirmed  byj 
dence  of    ihe    prisoner's 
Mundie.     That  the  prisoner  and  his  dill 
went  to  the  house  of  Goomanee  Htt 
pears   from  the  evidenci 
wiinesies  Haiee  Inayutootlah  1 
oollah. 

L'hnnd  Mundle,  called  as  a  « 
prisoner,  says  he  does  not  1 
and  that  he  never  gave  I " 
upon  one  very  material  point  1 
coEiirailict  Hazaree.  He  doe*  I 
ihi.'  pii-oner  diil  not  preach  in  \ 
tlunijli  he  does  say  thai  the  l 
nrit  iifL-ach  jehad  in  the  viil^;es. 

The  evidence  of  I  !a;aree.  ihu  d 
did  preach  in  Chand  Mundle**  % 
corroboiated  by  Baboo  Mundle. 

Mr.    Ghose   pointed  out  that  lhe1_ 
Hazarce's  evidence  is  in  conflict  withd 
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liariatoollah  Haji  as  to  the  time  at  which 
i|ie  prisoner  stayed  in  the  mosque  of  Shariat- 
joUah— Shariatoollah  saying  that  the  prisoner 
ibly  stayed  there  one  night,  while  Hazaree 
1^:  "We  stayed  there  15  or  16  days."  The 
llBCiepancy  is  certainly  remarkable.  But  I 
ImBOt  say  that  the  Judge  and  assessors  would 
Kit  have  been  warranted  in  giving  credence 
b  the   stor>'   of   Hazaree.     The   proof   that 

eectioDS  were  being  made  for  jehad  at  the 
;ques  in  different  villages  by  and  under 
"*     direction  of  the   prisoner  is   abundant-. 
evidence   of  Hazaree  is  not  the  only 
ict  proof  that  the 'prisoner  was  actively 
warding  money  for  the  jehad.     There  is  . 
it  of  Adalut  Mundle  ajid  his  servant,  Daor  ' 
ik,  to  which  1  have  already  alluded. 

The  prisoner  is  shown  to  belong  to  a 
^uliar  sect*distinct  from  the  great  classes, 
mnee  and  Sheah,  to  which  the  Mahdme- 
js  of  this  country  chiefly  belong— to  be  a 
igious  enthusiast,  a  zealot  who  goes  round 
I  \iilage  to  village  telling  people  to  fast 
pp«*  pray,  not  to  commit  evil,  to  abstain  from 
ii^iersiitious  observances,  such  as  offeiings  at 
be  tombs  of  saints,  to  give  alms,  to  go  on 
^grimage,  and  to  contribute,  if  but  a  handful 
rice  out  of  each  meal,  to  the  expenses  of 
r  against  infidels.  It  cannot  be  supposed 
it  a  man  of  such  character  would  be  guilty 
the  di«5honesty  of  habitually  appropriating 
^  collections  so  made  to  his  own  purposes. 
Wess  we  are  to  assume  that  he  was  guilty  of 
ibezzlement,  the  money  collected  must  have 
forwarded  by  the  prisoner  to  the  heads  of 
conspiracy. 

'*  1  think,  then,  that  it  is  impossible  to  say 
knt  the  Judge  and  assessors  were  not  right  in 
fconvicting  the  prisoner  on  the  14th  charge. 
I  It  is  not  necessary  to  go  into  the  other 
jdiarges,  which  are  merely  subordinate. 
i  Great  stress  was  laid  by  Mr.  Ghose  on  the 
kct  of  the  animosity  or  supposed  enmity 
i^ino-  out  of  religious  differences  of  certain 
Krsons  named  Abbas  Ali,  Tofiloollah,  Nusr-ul 
|fltiq,  and  Itwary. 

[  But  the  evidence  in  the  case  shows  graver 
Wives  than  even  the  hot  dispute  on  matters 
Wceremonial,  such  as  "ameen,''  "ruffadeen," 
pburali  khana,"  for  the  hostility  which  many 
W  his  neighbours  may  entertain  towards  the 
^soner. 

j  He  is  shown  to  have  worked  on  the  feelings 
of  young  boys  of  fifteen  or  sixteen,  many  of 
whom  have  been  enticed  away  from  their 
homes,  and  induced  to  join  in  the  jehad. 


Some  of  these  have  been  followed,  and  have 
been  brought  back  by  their  parents.  Of  those 
who  persevered,  considerable  nuinbers  appear 
never  to  have  returned,  or  been  heard  of  again. 
These,  no  doubt,  if  not  killed  in  battle,  have 
either  perished  from  exposure  or  disease,  or 
fallen  in  conflicts  with  jealous  or  hostile  tribes 
on  the  North-West  Frontier. 

The  offences  of  which  the  prisoner  has  been 
convicted  are  punishable  under  the  121st  Sec- 
tion of  the  Indian  Penal  Code  with  death  or 
with  transportation  for  life,  with  forfeiture  of 
property.  The  sentence  of  transportation  for 
life  with  forfeitTire  of  property  appears  to  us 
to  be  propef. 

We  reject  the  appeal. 


The  25th  February  1871. 

Present : 

TheHonble  J.  P.  Norman,  Officiating  Chief 
Justice^  and  the  Ilon'ble  G.  Loch,  Judge. 

Appellate  Court— Judgment— Additional  evi- 
dence—Appeal—Sections 408,  419,  and  422, 
Code  of  Criminal  Procedure. 

Dhunobur  Ghose,  Petitioner, 

Mr,  Munmohun  Ghose  and  Bahoos  Dehen- 
dro  Chunder  Ghose  and  Grish  Chunder 
Mookerjee  for  the  Petitioner. 

Under  Act  VIII.  qf  1S69,  the  Appellate  Courts  are 
limited  to  pronouncing  judgment  in  the  manner  pre- 
scribed by  Section  419. 

Section  40S  does  not  apply  to  the  case  of  a  person 
whose  appeal  has  been  dismissed  after  additional  evidence 
has  been  taken  under  the  provisions  of  Section  422,  and 
no  appeal  lies  from  a  judgment  upon  an  appeal  under 
Section  422,  Act  VIII.  of  1869. 

Norman,  CJ,--"^^  do  not  think  it 
necessary  to  go  through  all  the  points  taken 
by  Mr.  Ghose  in  this  case  ;  they  have  been 
disposed  of  in  the  course  of  the  argument. 
The  case  appears  to  have  been  in  many  re- 
spects ver)'  well  conducted  by  the  Assistant 
Magistrate,    Mr.    Cotton,     who    has   shown 
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great  tact  and  firmness  in  dealing  with  the 
objections  taken  before  him,  and  we  see  no 
reason  whatever  for  questioning  the  proprie- 
ty of  the  sentence,  which  has  been  confirm- 
ed by  the  Sessions  Judge. 

The  prisoner,  Dhunobur  Ghose,  was  con- 
victed by  Mr.  Cotton,  the  Assistant  Magis- 
trate of  Chooadangah,  of  criminal  misap- 
propriation, and  sentenced  to  rigorous  im- 
prisonment for  two  years  and  a  fine  of  300 
rupees,  and  in  default  of. payment  of  the 
fine  to  a  further  imprisonment  for  six  months. 
An  appeal  was  presented  by  the  prisoner  to 
the  Judge  of  Nuddea.  In  Consequence  of 
certain  defects  in  the  evidence  the  Judge 
directed  that  additional  evidence  should  be 
taken  upon  particular  points.  Certain  wit- 
nesses were  examined  before  the  Assistant 
Magistrate,  the  additional  evidence  was 
certified  by  him  to  the  Appellate  Court,  and 
thereupon  the  Sessions  Judge  proceeded  to 
dispose  of  the  appeal  in  pursuance  of  Sec- 
tion 422,  Act  VIII.  of  1869. 

Mr.  Ghose  claimed  a  right  on  the  part  of 
the  prisoner  to  appeal  to  this  Court  upon 
the  facts,  as  if  the  prisoner  had  been  con- 
victed on  a  trial  held  by  a  Court  of.  Session, 
and  contended  that  such  right  was  given  to 
him  by  the  provisions  of  Section  408. 
Under  Section  422,  Act  XXV.  of  1861,  if  the 
Appellate*  Court  ordered  additional  evidence 
to  be  taken,  and  on  the  result  of  the  further 
enquiry  additional  evidence  being  certified 
to  the  Appellate  Court,  it  was  competent  to 
the  Appellate  Court  to  proceed  to  pass  such 
judgment,  sentence,  or  order  as  to  such  Court 
might  seem  right.  A  Full  Bench  of  this 
Court  held  that,  under  the  law  as  it  stood 
before  the  passing  of  Act  Vlll.  of  1869,  the 
sentence  of  the  Appellate  Court  hearing  a 
case  on  fresh  evidence  uader  Section  422 
was  a  ttnv  sentence,  and  not  a  mere  modifi- 
cation of  the  senteftce  of  the  Lower  Court ; 
and  that  the  Appellate  Court  hearing  a  case 
on  additional  evidence  under  Section  422 
had  power  to  enhance  the  punishment 
awarded  by  the  Lower  Court.  In  the  case 
of  Mohesh  Chunder  Chatterjee  and  others, 
reported  in  the  2nd  Weekly  RepDrler,  i)age 
13,  and  in  some  other  cases,  it  was  held 
that,  from  that  conviction  and  sentence,  so 
treated  by  the  Full  Bench  as  a  new  con- 
viction and  sentence,  an  appeal  lay  under 
Section  408. 

It  appears  to  us  that,  whatever  may  have 
been  the  law  under  Section  422,  Act  XXV.  of 
1 86 1,    from    a  judgment  upon  an   appeal 


under  Section  422,  Act  VIII.  of  1S69, 
such  appeal  lies.  Under  Act  VI IL  of  i{ 
the  Appellate  Courts  are  limited  to  pi 
ing  judgment  in  the  manner  prescribed 
Section  419.  They  may  alter  or 
the  finding  and  sentence  or  order  of 
inferior  Courts,  but  not  so  as  to  enhance 
punishment  that  has  been  awarded. 
prisoner  whose  appeal  is  dismissed,  or 
whose  appeal  the  finding  and  sentence! 
the  Lower  Court  is  modified,  is  not  a 
convicted  on  a  trial  by  a  Court  of 
He  is  merely  a  person  who  has  been 
victed  by  the  first  Court,  and  whose 
has  been  disposed  of  by  the  Appellate  O 

For  these  reasons  it  appears   to  ns 
Section  408  does  not  apply  to  the 
a  person  whose  appeal  has  been  dismi 
after  additional  evidence  wasP  taken 
the  provisions  of  Section  422. 

The  application  to  hear  the  case  on 
is  'refused. 


The  25th  Februar}'  187 1. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  GV 

Judges. 

Procedure— Accused— \yitnesse8—Ci 
examination. 

The  Queen  versus  Ishan  Dutt  and  ol 

Appellants. 

Committed  by  the  Magistrate,  and  Irttd 
the  Sessions  Judge   of^  Beerbhoom,  ««| 
charge    of  voluntarily    causing 
hurt, 

Baboo  Mohendro  Lall  Seal  for  Appel 

Having  regard  to  Section  375  of  the  Code  of 
Procedure,  a  Magistrate  is  bound  to  take  steps  te 
cure  the  attendance  of  all  the  witnesses  roentiooa 
the  accused  in  the  list  delivered  to  the  Magistrate 
whom  he  was  committed. 

Per  Kempt  J* — Where  a  witness  called  byinseof  I 
parties  is  a  competent  witness,  the  opposite  party  r~ 
right  to  cross-examine  him,  though  the  party 
him  has  declined  to  ask  a  single  question. 

Kemp^  J, — I   THINK  it  right  to  remi 
this  caseC)  the  Sessions  Judge  with  dii 
tions  to  insist  upon  the  attendance  of 
witness  Showdaminee  Napitnee.    It  a] 
on  the  record  that  this  woman  was 
before  the  Magistrate  by  the  prisoners 
witness  for  their   defence   In  the 
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«oart.  A  summons  was  issued,  but  it  ap- 
pears from  the  return  to  that  summons  that 
lie  nitness  Showdaminee  refused  to  accept 
»rvice,  and  that  she  absconded.  On  this 
■tarn  the  Magistrate  passed  a  formal  order 
^Ibat  it  be  kept  with  the  record,"  and  no 
Ipther  steps  appear  to  have  been  taken  by 
blm  to  enforce  the  attendance  of  this  witness. 
lit  the  trial  before  the  Sessions  Court  the 
^soners  through  their  pleader  demandecWas 
I  light  to  have  this  witness  summoned.  I 
hiiik  that  they  were  entitled  to  do  so  under 
lection  375  of  the  Code  of  Criminal  Proce- 
e,  which  enacts  "  that  an  accused  person 
ill  not  be  entitled  of  right  to  have  any 
er  witnesses  summoned  than  the  witness- 
tB  named  in  the  list  delivered  to  the  Magis- 
^te  by  whom  he  was  committed.'*  Now, 
I  is  clear  th&t  in  this  case  this  witness  was 
lamed  in  the  list  delivered  to  the  Mai^ristrate 
Wf  the  accused ;  and  therefore  the  prisoner?, 
Is  a  right,  were  entitled  to  have  her  exa- 
Buned.  Moreover,  she  appears  to  be  a  ma- 
ierial  witness.  We  cannot  dispose  of  the 
case  satisfactorily  without  her  evidence  being 
taken.  The  case  is  therefore  remanded  for 
Ihe  purpose  of  enforcing  the  attendance  of 
Bbowdaminee,  and  taking  her  evidence.  Af- 
br  taking  her  evidence,  the  Judge  will  call 
q>Gn  the  prisoners  for  their  defence,  take  a 
Ipesh  opinion  from  the  assessors,  and  pass  a 
jbesh  decision. 

;  The  next  point  taken  by  the  pleader  for 
|lie  prisoners  is,  that  the  Judge  is  wrong  in 
^having  permitted  the  pleader  for  thepri- 
loners  10  cross-examine  the  witness  Kedar- 
Dath  Mitter,  Sub- Assistant  Surgeon  of  Ram- 
bore  Haut.  The  Judge  says  in  his  judg- 
ment that  **  the  prisoners'  pleader  wished  to 
l^oss-examine  this  witness  as  to  the  result 
of  any  conversation  he  might  have  had  with 
bis  patient,  but  that  the  Court  demurred  to 
ttiis,  as  the  witness  was  only  examined-in- 
i^ief  as  to  his  professional  examination  and 
kfeatment  of  the  wounds."  *'  Any  examina- 
Ikn,"  the  Judge  observes,  "of  this  witness  as 
A>  the  facts  of  the  case  could  only  be  carried 
by  the  prisoners'  pleader  on  the  witness 
ing  called  as'a  witness  for  the  defence,  and 
in  cross-examination  of  his  evidence  given 
is  a  medical  man  on  behalf  of  the  prosecu- 
tion/' The  pleader  for  the  prisoners  in  sup- 
port of  bis  contention  has  called  our  attention 
|0  several  passages  of  Taylor  on  Evidence. 
It  appears  from  that  authority  that  in  Ame- 
Hca  a  party  has  no  right  to  cross-examine 
ftoj  witness,  except  as  to  circumstances  con- 
Oected  with  matters  stated  in  his  direct  ex- 
amination ;  and  that,  if  he  wishes  to  examine 
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him  respecting  other  matters,  he  must  do  so 
by  making  him  his  own  witness,  and  by  call- 
ing him  as  such  in  the  subsequent  progress 
of  the  cause.  Now,  in  this  case,  the  Sub- 
Assistant  Surgeon  stated  circumstances  in 
his  direct  examination  which  were  connected 
solely  with  the  injuries  inflicted  upon  the 
witness  Bacharam,  and  the  points  upon  which 
the  pleader  for  the  prisoners  wished  to  ex- 
amine the  said  witness  Kedarnath  are  not 
connected  with  any  circumstances  stated  in 
the  direct  examination  of  the  witness  ;  and, 
therefore,  if  we  were  to  apply  the  rule  which 
obtains  in  AmQfica,  the  prisoners  would  have 
to  make  Kq^arnath  Mitter  their  own  witness 
by  calling  him  for  the  defence,  and  then  ex- 
amining him  respecting  other  matters  than 
those  connected  with  the  circumstances  stated 
in  his  direct  examination ;  but  there  is  ano- 
ther passage  to  be  found  in  page  1 155  of  the 
same  work,  which  lays  down  that,  if  a  witness 
called  by  one  of  the  parties  is  a  competent 
witness,  the  opposite  party  has,  in  strictness, 
a  right  to  cross-examine  him,  though  the  party 
calling  him  has  declined  to  ask  a  single  ques- 
tion. I  think  that  in  this  case,  as  the  witness 
Kedarnath  Mitter  was  a  competent  witness, 
and  as  he  was  called  by  the  prose(;ution,  al- 
though he  was  questioned  by  the  prosecation 
only  as  to  such  matters  as  came  within  his 
professional  knowledge,  and  he  refers  only  to 
his  professional  examination  of  the  wounds 
inflicted  upon  Bacharani  and  to  their  treat- 
ment, the  Judge  ought  to  have  allowed  the 
pleader  for  the  prisoners  to  cross-examine 
that  witness  \Vithou(  making  him  a  witness 
for  the  defence.  We  therefore  direct  that, 
on  the  re-trial  of  the  case  which  we  have 
ordered  with  reference  to  the  evidence  of 
the  witness  Showdaminee,  he  will  recall  the 
Sub-Assistant  Surgeon,  and  permit  the  plea- 
der for  the  prisoners,  or  the  accused  them- 
selves if  no  pleader  should  appear  on  their 
behalf,  to  cross-examine  ftiis  witness. 

Glover,  J, — I  entirely  concur  in  sending 
back  this  case.  The  prisoners  did  all  they 
were  bound  to  do  in  summoning  their  wit- 
nesses, and  if  one  of  the  most  important  of 
them  evaded  summons,  as  it  appears  from 
the  Nazir's  return  that  she  did,  it  was  the 
Magistrate's  duty  to  have  taken  all  the 
measures  required  by  the  Procedure  Code 
to  enforce  that  witness's  attendance.  The 
prisoners  were  in  jail  at  the  lime,  and  are 
not  to  be  supposed  to  have  known  of  the 
return,  and  could  not  thsrefore  have  applied 
to  the  Court  sooner  than  they  did.  I  think 
that  Showdaminee's  evidence  should  be 
taken,  and  that  the  Sessions  Judge  should  . 
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pass  a  fresh  decision  in  the  case  after  re- 
garding the  evidence. 

As  to  the  other  point  raised,  namely,  the 
right  of  the  prisoners  to  cross-examine  the 
Sub-Assistant  Surgeon,  I  have  some  doubts 
as  to  the  correctness  of  the  objection.  As, 
however,  Mr.  Justice  Kemp  thinks  that  the 
Sub*Assistant  Surgeon  might  have  been  so 
cross-examined,  I  do  not  desire  to  object  to 
the  case  being  remanded  on  this  point  also. 


"no  power  to  interfere  against  the 
"  Magistrate's  order.  It  was  passed  wl 
"  he  was  in  charge  of  this  office.  Moi 
"  I  have  been  to  the  spot,  and  considei 
"the  applicant  is  a  member  of  the  0 
"  mittee,  I  think  his  objection  is  a  ven* 
"example.' 


The  4th  March  187 1. 

Present  : 

.  The  Hon*ble  H.  V.  Bayley  and  Dwarka- 
nath  Mitter,  Judges. 

Jnrisdiction  —  Magistrate  of  the  District— 
Obvtrnction— Section  308,  Code  of  Criminal 
Procedure, 

Re/ertnce  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure, 
by  the  Sessions  Judge  of  Dinagepore,  in 
the  case  of  Grish  Chunder  Chuckravaty. 

Thtt  Magistrateof  a  district  can  aloDe  hold  proceedings 
in  a  case  (such  as  the  removal  of  a  thatched  house) 
under  Section  308  of  the  Code  of  Criminal  Procedure. 
The  Joint  Magistrate,  while  in  charge  of  the  Magistrate's 
office,  has  no  such  jurisdiction. 

Reference. — On  the  ftth  January  1871  a 
notice  was  issued  on  the  petitioner  by  the 
Joint  Magistrate,  Mr.  E.  V.  Westmacott,  order- 
ing  him  to  remove  a  certain  thatched  house  on 
his  premises  within  ten  days,  on  the  ground 
that  it  was  likely  to  occasion  conflagration. 
The  notice  was  served  on  tfie  26th  idem. 

Upon  receipt  of  this  notice,  the  petitioner 
applied  to  the  Ma^strate,  Mr.  J.  H.  Raven- 
shaw,  on  3rd  P'ebruary,  showing  cause 
against  the  removal  of  the  house  in  question, 
and  applying  for  a  Jury  to  try  whether  the 
order  was  reasonable  and  proper.  This  peti- 
tion was  presented  to  the  Joint  Magistrate 
who  was  in  charge  of  the  Magistrate's  of- 
fice, the  latter  being  absent  on  tour.  On 
6th  February  the  Joint  Magistrate  passed 
the  following  order:  "The  applicant  is  a 
'*  member  of  the  Municipal  Committee,  and 
"  it  is  for  the  Magistrate  to  decide  whether 
"  it  is  fitting  that  an  exception  should  be 
"made  in  his  favor  by  allowing  him  to  put 
"  up  a  thatched  house."  This  was  endorsed 
by  the  Magistrate  in  these  terms :  '*  I  have 


I  am  of  opinion  these  orders  do  not 
th.e  requirements  of  the  law,  and  sboald  \k 
quashed,  as  they  are  not  in  conformitT 
the  directions  of  Section  30S,  Code  of 
minal   Procedure,   under  which  these 
ceedings  have  manifestly   been  cond< 
although  there  is  nothing  in  the  proceeJii 
themselves   specifying   the    authority  imt 
which   the  order  was   issued   on  the 
tioner. 

The  conservancy-powers  of  a  Mi 
as  defined  in  Schedule  K,  Act  VI.  of  il 
do  not  appear  to  embrace  such  a  case 
the  present ;  and  I  think  it  is  clear  be 
not  require  the  petitioner  to  remove  a  bi 
ing  on  any  other  grounds  than  those  sf 
fied  therein,  and  therefore,   if  the  order 
justified  by  any  law,  it  must  be  under 
tion  308,  Code  of  Criminal  Procedure,  m 
which  the  case  seems  clearly  to  fall. 

I   consider  the  procedure  adopted  bidj 
because,   in   the  first  place,    it  is  onlf 
Magistrate  of  a  district  or  of  a  division  of 
district  that  can  issue  such  an  order  as 
served  on  the  petitioner.     The  mere  fact 
Mr.  E.  V.  Westmacott  being  in  chaise 
the   Magistrate's  office   does    not,   I  tfanik;' 
invest  him  with  this  power. 

With  reference  to  the  cause  shown  by  the 
petitioner  against  the  removal  of  the  boiM 
no  consideration  has  been  paid  to  the  groom 
on  which  it  was  urged.  Both  the  ordeif  dL 
the  Joint  Magistrate  and  the  Magtstratoj 
appear  to  me  quite  irrelevant  to  the 
matter,  and  as  the  petitioner  applied  lor  a 
Jury,  the  Magistrate  was  bound,  1  conceive, 
to  appoint  one  to  try  the  question  at  issoe. 

Judgment  of  the  High  Court. 


Mitter^  J. — We  concur  with  ibc  J 
in  thinking  that  the  proceedings  of  ibe 
Magistrate  in  charge  of  the  Magistrate'^ 
ofidce  are  illegal.  The  Magistrate  alooe  it 
this  instance  could  hold  those  proceeding 
and  the  applicant  was  clearly  entitled  It 
have  the  matter  settled  by  a  Jurjr.  Wo 
quash  the  proceedings  of  the  Joint  Magil* 
trate  as  illegal. 
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The  8th  March  1871. 

Present: 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 


bary — Snmmmg  up— Approver's  evidence — 
r  CU>rroboration— Evidence  for  defence— £vi< 
^  dence  to  character. 

JBmunitted  by  the  Deputy  Magistrate,  and 
*"    iried  by   the    Sessions   Judge    of  Dacca, 

0n    the   charges   of  dacoity   and  abetment 

of  cbicoity, 

\ 

[The  Queen  versus  Mohima  Chunder  Dass 
j  and  other?,  Appellants, 

mr,  Munmohun  Gho.e  and  Baboos  Kullit 
p  Chunder  Sein.  Hurry  jSiohun  Chucker- 
Y  butty,  and  Tarakant  Chucker butty  for 
^  Mohima  Chunder  Dass. 

Baboo  Jogendro  Nath  Bose  for  Nagur 
\  Banshee. 

|.' 

)  Baboo  Juggadanund  Mookerjee  for  the 
i  Government. 

Where  a  Sessions  Judg^c,  in  his  charge  to  the  Jury 
a  case  in  which  an  approver-accomplice  gave  his 
^^ce,  drew  the  attention  of  the  Jury  to  the  ncces- 
for    requinn?    corroboration    to   the    approver's 
Bcc  before  they  could  convict  upon  it,  and  the 
iiy,  notwithstanding  his  charge,  convicted  upon  the 
orroborated  evidence  of  the  accomplice,  it  was  held, 
^      owing  a  Full  Bench  case  cited,  that  the  High  Court 
MfittU  not  interfere  with  such  conviction. 

WTiere  a  Sessions  Judge  omitted  in  his  charge  to  the 
Itary  to  comment  on  different  parts  of  the  evidence 
Mr  the  defence,  to  which  he  simply  alluded  as  being 
ijnnportant,  and  allowed  evidence  as  to  character  and 
irsay  evidence  to  go  to  the  Jury,  the  High  Court 

.uttted  the  prisoner,  the  other  evidence  in  the  case 

tog  iosufKcient  for  conviction. 

Evidence  as  to  character  ought  not  to  be  laid  before 
tjupr,  but  should  only  be  taken  and  considered  by  the 
Sessions  Judge  in  awarding  punishment. 

Jackson,  J, — Thesk  prisoners  have  been 
convicted  of  several  dacoities  upon  boats 
which  took  place  on  the  river  Pudda  about 
Ihe  14th  or  15th  Assar  of  last  year,  and  have 
■  been  sentenced  to  different  terms  of  impri- 
^lOOment.  The  trial  was  held  by  the  Ses- 
Hons  Judge  of  Dacca  with  a  Jury,  who  were 
unanimous  in  finding  a  verdict  of  guilty. 
The  prisoners  have  appealed  to  this  Court. 
Mr.  Ghosc  appeared  on  behalf  of  Mohima 
Chunder  Dass,  and  a  Vakeel  of  this  Court 
for  Nagur  Banshee.  The  remaining  prison- 
ers were  unrepresented. 


The  verdict  of  the  Jury  is  final  on  aW 
questions  of  fact,  and  the  only  question  for 
consideration  is  whether  there  is  legally 
sufficient  evidence  to  support  the  conviction, 
or  whether  there  has  been  such  illegality  in 
the  proceedings  in  the  course  of  the  trial 
as  requires  this  Court  to  annul  the  con- 
viction. 

As  regards  some  of  the  prisoners,  there  is 
ample  evidence,  and  there  can  be  no  doubt  in 
the  mind  of  any  reasonable  person  of  their 
guilt.     The  fact  of  the  occurrence  of  the  da- 
coities is  clearly  proved.     They  were  reported 
to  the  police  •immediately  after  their  oc- 
currence. There  is  some  evidence  that  the  pri- 
soners were  at  the  time  associated  together, 
being  dependants  and  servants  of  the  prisoner 
Mohima  Chunder  Dass ;  though,  upon  this 
point,  the  witnesses  should  have  been  requir- 
ed to  give  more  distinct  and  exact  information. 
An    approver-witness,   Gobind    Sircar,    has 
given  a  detailed  account  of  the  manner  in 
which  the  prisoners    assembled  and  went 
about  in  a  boat  from  place  to  place  commit- 
ting these  dacoities  at  night.    There  is  cor- 
roboration of  his  evidence  as  regards  several 
of  the  prisoners.    There  is  evidence  that,  pre- 
vious to  the  dacoities  on  two  boats,  which 
were  tied  to  the  bank  near  each  other,  the 
prisoners  Afazooddeen  and  Kalai  went  on 
board  one  of  the  boats  on  the  pretence  of  ask- 
ing for  fire.    They  were,  therefore,  together 
on  the  spot  about  the  time  when  the  dacoi- 
ties took  place.     There  is  further  evidence 
that,  the  day  after  the  dacoity,  the  prisoners 
Afazooddeen,  Panchoo  Hajam,  and  Ibrahim, 
were  seen  together  in  a  boat ;  were  observ- 
ed, on  being  hailed,  to  throw  money  into  the 
river ;  that,  when  the  attention  of  chowkec- 
dars  was  turned  to  them,  and  attempts  were 
made  to  arrest  them,  Afazooddeen  and  Pan- 
choo  Hajam  jumped  into  the  river,  and  swam 
to  the  other  side;  that  Afazooddeen,  when 
seized,  admitted  that  he  had  thrown   into 
the  river  money  which  he    had  obtained 
in  the  dacoity,  and  offered  to  dive  for  it  and 
pick  it  up.    The  evidence  of  the  approver 
is  further  confirmed  by  the  admissions  made 
by  the  prisoners   Ibrahim,  Kolai,   Panchoo 
Hajam,  Mohesh  Hajarce,  and  Nagur  Banshee, 
not  only  before  the  police  when  they  each 
gave  up  a  share  of  the  money  which  each  had 
obtained  in  the  dacoity,  but  also  before  the 
Deputy  Magistrate  before  whom  they  were 
taken.     It  is  also  confirmed  by  the  discovery 
of  a  cloth  in  the  house  of  Afazooddeen,  which 
was  proved  to  be  a  portion  of  the  property 
stolen  in  one  of  the  dacoities.    As  regards 
all  these  prisoners,  there  is  therefore  ample, 
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evidence  that  they  were  engaged  in  ihe  da- 
coiiy.  As  against  the  prisoners  Mohima 
Chunder  Dass,  Gooroo  Churn,  and  Dhonai, 
the  evidence  is  not  so  clear  as  against  the 
two  latter.  There  is  not  that  corroboration  of 
the  approver's  evidence  which  it  is  the  rule 
to  require  ;  and,  though  there  is  some  corro- 
boration as  against  Mohima  Chunder  Dass,. 
it  is  not  of  a  very  distinct  and  certain  char- 
acter. 

The  first  point  which  Mr.   Ghose  argued 
on  behalf  of  Mohima  Chunder   Dass,   but 
which,  in  fact,  affects  also  the  cases  of  Gooroo 
Churn   and    Dhonai,    is   that*  the    Sessions 
Judge  did  not  place  sufficiently  ftrongly  be- 
fore the  Jury  the  necessity  for  requiring  cor- 
roboration to  an  approvers  evidence  before 
convicting   upon    it.     The    Sessions   Judge 
stated  the  law  to  the  Jury  in  the  following 
terms :  "  There  can  be  no  doubt  that,  in  a 
"  case  like  the  present,  the  evidence  of  a 
**  pardoned   accomplice  requires  corrobora- 
**  lion  before  it  can  suffice  to  sustain  a  con- 
^*  viction.     But  the  prosecution  maintains  that 
**this  corroboration    exists  in  the  evidence 
**  of  many  other  witnesses  as  to  the  acts  and 
'-circumstances    related     by    them."     The 
Sessions  Judge  details  these  facts,  and  then 
adds :  *'  1   do  not  think  that    corroboration 
*'of  the    approver's     evidence,    where    he 
'*  speaks  of  wholly  innocent  and  legal  acts, 
**  relieves  the    prosecution  of   the   necessity 
"of  producing  something   corroborative  of 
'Mhe  statement   made   by    him  as  to   the 
''dacoities  on  Kurhaie's  and  Dhopai's  boats. 
**1  think  that  the  approver's  evidence  re- 
*•  specting  the  transactions  should  be  corro- 
*'  borated  by  something  connected  with  those 
''particular     transactions.''     The     Sessions 
Judge  then  points  out  against  which  of  the 
prisoners  there  is  corroboration,  leaving  out, 
however,  one  important  itent  of  the  evidence ; 
and  he  adds  that  Uiere  is  some  reason  to 
doubt    the    whole    truth    of   the   approver's 
story  on  account  of   its   strangeness,    and 
finally  he  concludes :  **  You  should  consider 
very  carefully  the  evidence  given  by  Go- 
bi nd  approver  before  accepting  it  as  con- 
•*  elusive  of  the  guilt  of   any  of  the   pri- 
"  soners."     I  think  that  in  these  remarks  to 
the  Jury  the  Sessions  Judge  did  distinctly 
point  out  to  them  that  they  ought  to  require 
corioboration    to    the    approver's    evidence 
before  they  convicted  upon  it,  and  that  that 
corroboration  should   be  upon  some  point 
relating  to  the  dacoities,  and  not  to  other 
facts  which  were  innocent  and  legal.     This 
Jatier  remark  specially  alluded  to  Mohima 
X^htinder  Dass,  because  the  prosecution  had 
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adduced  evidence  to  prove  that,  ^yA 
tims  when  the  dacoities  took  place, 
prisoner  Mohimi  Chunder  Da&^ 
w!t^  the  approver  Gobind  Sircar 
other  persons  going  about  in  a  boat  on 
river  collecting  rents  from  his  \illages. 
stopping  at  Bohor  on  his  way  to  D, 
Mr.  Ghose  argued  that  the  Sessions  Jnd|f 
should  have  pointed  oat  to  the  Jury  dil 
they  could  not  convict  without  further 
roboration.  I  think  that  he  performed 
duly  in  telling  them  that  they  ought  not 
convict  without  sufficient  corroboration, 
therefore  upon  this  ground  I  should  not 
interfered  with  the  conviction  of  ihe 
soners.  The  law  upon  the  subject  has 
clearly  laid  down  in  the  case  of  Klahl  Ba 
W.  R  ,  Vol.  5,  page  8i.  It  wa%  there 
(irst,  *'that  a  conviction  may  be  legally 
on  uncorroborated  evidence  of  one  or 
accomplices  ;"  secondly,  *'  that  it  is  n< 
sary  that  the  evidence  of  accomplices 
not  be  left  to  the  Jury  without  such  dirccti 
and  observations  from  the  Judge  as  the 
cumstances  of  the  case  may  require.  *' 

Mr.  Ghose  pointed  to  the  illustrations  of 
the  law  given  in  pages  87  and  88  of  the  Rcnt 
port,  and  contended  that  the  Sessions  Ju<^ 
had  acted  against  the  rules  there  laid  dovflu 
But  the  Session?  Jti^^ige  in  this  case  did 
tell  the  Jury    that  the  evidence  of  the 
provcr  alone    was  sufficient  to  justify  ib 
in    finding   the   prisoners    guilty.    He   dik 
advise  them  not  to  convict  upon  the  uncoirt* , 
borated  evidence  of  a  pardoned  accompioe*: 
He  did  not  tell  them  that  the  iancorroborai«l 
evidence  of  an  accomplice  given  uoder  *. 
tender  of  pardon  was  admissible,  and  tbit 
it  was  for  them  alone  to  form  an  opinion  npMl 
it ;  that  a  conviction  founded  upon  such  ctl*J 
dence  would  be  legal ;  and  that  such  e\idcncCi  i 
without  corroboration,  might  be  acted  upo* 
with  as  much  safety  as  that  of  any  cUier 
accomplice.     On  the  contrary,  the  Sessions 
Judge  distinctly  pointed  out  to  lh*e  Jury  the 
necessity  for  corroboration  and  ibc  ncceiaty 
that  that  corroboration  should  be  upon  cir- 
cumstances implicating  the  prisoners  in  the 
crimes  charged   upon  them.     The  Sefsionf ; 
Judge  then  clearly  performed  his  duty.    K  | 
the  Jury,  notwithstanding  his  charge,  convid  1 
upon  the  uncorroborated  evidence  of  an  afr  i 
complice,  this  Court  cannot,  upon  the  vie*  : 
of  the   law  laid   down   in  the   Full   Bencfc  I 
decision  referred  to,  interfere  with  that  a»* 
viction.     Such  convictions  have  been  held  » 
be  legal  even  in  England,  where  the  Jiay 
system  has  been  long  in  force.    They  arc  i<t 
illegal  here. 
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!  But  Mr.  Ghos3  on  behalf  of  the  prisoner 
tohimi  Chunder  Dass  has  taken  further 
Injections  to  the  summing  up  of  the  Sessions 
[ulge  as  against  his  client.  First,  he  urges 
lot  the  different  portions  of  the  evidence 
iluch  affected  his  client  were  not  distinctly 
lated  to  the  Jary  and  observations  made 
IKm  those  portions  of  the  evidence.  Se- 
pDodly,  he  points  out  that  evidence  of  an 
oadmissible  character,  such  as  that  his 
IJBent  was  a  notorious  dacoit,  and  hearsay 
Ividence  was  allowed  Ijy  the  Sessions  Judge 

tbe  given,  and  no  remark  was  made-by  the 
ssions  Judge  that  this  should  not  be  allow- 
bd  to  have  any  weight  in  the  decision  of  ihe 
Jmy.  Thirdly,  that  the  Sessions  Judge 
pmitted  to  point  out  to  the  Jury  the  evi- 
dence of  th^  prisoners  witnesses,  and  pass- 
|M  them  over  with  the  rem  irk  that  that 
pvidence  was  not  impoitant,  whereas  it 
ias  of  the  most  vital  importance  to  the 
prisoner,  proving  as  it  did,  if  believed, 
ttial  the  prisoner  could  not  have  been  pre- 
■cnt,  as  alleged  by  the  approver,  at  the  da- 
coiiies  with  which  he  was  charged. 
'  It  seems  to  us  that  the  evidence,  as  given  in 
fte  trial  and  the  summing  up  of  the  Sessions 
jttdge,  is  open  to  these  remarks.  The  Ses- 
WODS  Judge  did  alluie  to  the  evidence  for 
[fee  defence,  and  did  pass  it  over  with  the 

Enark  that  it  was  of  no  importance.     The 
dence  was  the  more  important,  because, 
lUthough  several  of  the  dacoits,  when  first 
l*rested  and  taken  before  the  Deputy  Magis- 
jtolCi  confessed  their  guilt,  and  named  the 
'iccomplices,     they    disiinctly    stated    that 
^  prisoner    Mohimi    Chunder   Dass   had 
gone  with  them  to  Dacca,  and  had  left  the 
^t  there,  and  remained  at  Dacca,  and  that 
ijfec  dacoities  were  committed  after  he  had 
Ktt  the  boat,  and  on  their  return  from  Dacca. 
I « is  not  as  if  they  had  merely  left  out  his 
^*^e,  or  as  if  they  wished  to  screen  him,  as 
weir  master,   from    all   implication    in   the 
wcoities,  because  they  not  only  mention  his 
^ame,  but  some  of  them  state  that  a  portion 
,  o' the  plunder  was  set  apart  to  be  made  over 
to  him.    Still  their  statements  are  that  he  was 
:  >*ot  present  at  the  dacoities,  and  so  far  they 
I  ^nfirm  the  fact  that  the  prisoner  was  at 
i  l^acca  at  the  time  the  dacoities  were  com- 
;  ^tied.    The    approver    Gobind    Sircar    is 
^fi  sole  individual  among  the  dacoits  who 
**«ges  that   Mohima    Chunder    Dass   was 

Tk^^^'   *"^    ^^^^    ^^^^   ^^    ^^®    dacoities. 
*»e  Sessions  Judge   should    have   pointed 

^^  all  these  facts  to  the  Jury,   and  their 

Rearing  upon  the  evidence  for  the  defence. 

Again,  the  Sessions  Judge  should  not  have 


allowed  the  witness  Lokenath,  head -con- 
stable, to  give  hearsay  evidence  and  evi- 
dence to  diaracter.  He  says  that,  on  the 
report  of  the  dacoity,  he  proceeded  to  the 
spot,  and  there  he  *'  learned  that  Mohima, 
(jooroochurn  (who  used  to  be  one  of  a  noted 
g^ng  of  dacoits),  Dhonai  Khan,  and  Panchoo 
Hajam,  had  gone  out  together  in  a  boat  on 
the  day  before  the  night  of  the  dacoity ;" 
that  he  went  ne.Kt  morning  to  the  house  of 
Gooroochurn,  and  was  informed  that  he  had 
gone  with  Mohima  Chunder  to  Dacca,  and  at 
Komerpore  he  was  informed  that  Afazood- 
deen  and  Kalafhad  gone  with  Mohima ;"  and, 
lastly,  thattie  knew  well  that  Mohima  was  a 
budmash  himself,  and  that  he  had  taken 
Gooroochurn,  who  is  a  notorious  dacoit,  to 
be  a  rvot  close  to  his  own  house.  Section 
57,  Act  II.  of  1855,  enacts  that  the  improper 
admission  of  evidence  shall  not  of  itself  be 
ground  for  a  new  trial  in  any  case,  if  it  shall 
appear  to  the  Court  before  which  such  ob- 
jection is  raised  that,  independently  of  the 
evidence  objected  to  and  admitted,  there  was 
sufficient  evidence  to  justify  the  decision. 
Had  the  Sessions  Judge,  in  his  summing  up, 
pointed  out  that  this  was  not  proper  evidence, 
and  that  the  Jury,  in  coming  to  their  verdict, 
must  shut  it  out  from  their  minds,  its  admis- 
sion alone  might  have  formed  no  ground 
for  a  new  trial.  But  the  absence  of  any 
such  remarks,  coupled  with  its  improper 
admission,  is  very  likely  to  have  prejudiced 
the  prisoner  in  the  minds  of  the  Jury. 
Coupling  this  with  the  fact  that  the  Ses- 
sions Judge  told  the  Jury  that  the  evidence 
of  the  witnesses  for  the  defence  w'as  of  no 
importance,  whereas  that  evidence  was  to 
some  extent  corroborated  -  by  other  facts 
proved  upon  the  trial,  we  are  of  opinion 
that  the  conviction  of  the  prisoner  upon  this 
trial  cannot  stand. 

Mr.  Ghose  has  askad  us  to  acquit  the 
prisoner.  The  mode  in  which  this  Court 
should  act  upon  appeal  in  cases  of  this 
description  is  laid  down  in  the  case  of 
Elahi  Buksh  above-  artluded  to.  It  was 
ruled  that  *'  this  Court  may  in  all  cases  in 
which  a  finding  of  guilty  is  set  aside  upon 
appeal,  if  it  considers  it  necessary,  order  a 
new  trial.  But  if  the  Court  is  satisfied 
that  the  evidence  is  wholly  insufficient  to 
support  any  conviction  against  the  prisoner, 
and  would,  upon  the  same  evidence,  have 
reversed  a  conviction  if  the  case  had  been 
tried  without  the  intervention  of  a  Jury, 
there  is  no  necessity,  and  it  would  be  im- 
proper, to  grant  a  new  trial.  In  such  a  case, 
the   Courtj    having   set    aside    the   verdicty 
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may  order  the  prisoner  to  be  discharged." 
Now,  it  seems  to  me  thai,  upon  the  evidence 
on  the  record,  the  conviction  •f  Mohima 
Churder  Dass  could  not  be  confirmed  if 
there  was  an  appeal  before  us  on  the  facts. 
Independent  of  the  corroboration  to  his 
defence  which  has  been  above  alluded  to, 
there  is  no  trustworthy  corroboration  to  the 
evidence  of  the  approver.  The  evidence 
as  to  his  presence  with  the  approver  when 
collecting  rents  the  day  after  the  dacoi- 
lies  took  place  is  supported  by  a  pretended 
receipt  for  rent  which  is  produced.  The 
Judge  seems  to  have  placet*  no  reliance 
upon  the  evidence  on  this  point.*  He  does 
not  allude  to  it  in  his  summing  up.  If 
true,  it  contradicts  the  prisoner's  alibiy  and 
so  far  is  very  important.  But  we  are 
satisfied  that  no  reliance  can  be  placed 
upon  it.  It  is  very  probable  that  Gobind 
Sircar  went  and  gave  the  receipts  which 
are  ascribed  to  him,  but  the  receipt  in  the 
handwriiing  of  the  prisoner  Mohima  is 
evidently  a  made-up  document,  and  no  infer- 
ence can  be  drawn  from  it.  We  think  then 
that  we  ought  not  to  direct  a  new  trial  in 
the  case  of  this  prisoner,  but  should  order 
his  discharge. 

The  cases  of  Gooroochurn  and  Dhonai 
are  different.  They  have  not  attempted  any 
defence.  The  account  of  their  presence 
at  the  dacoities  charged  has  been  from  first 
to  last  the  same,  and  there  is  no  reason  to 
doubt  their  havin;j^  been  present,  and  having 
taken  part  in  the  dacoiues  char'^^ed.  Al- 
though, as  regards  Gooroochurn,  evidence 
has  been  admitted  which  should  not  have 
been  allowed,  still  there  can  be  no  doubt 
of  his  guilt. 

We  dismiss  the  appeal  of  ^11  the  prisoners 
except  Mohima  Chunder  Dass,  and  we  direct ' 

his  discharge.  •  i 

I 

The  Sessions  Judge  is  requested  to  point  out ' 
to  the  Deputy  Magistrate,  before  whom  these  , 
prisoners  came  in  the  first  instance,  and  who  | 
recorded  their  admissions,  that  the  record  of 
the  'examination  shows  that  such  examina-  ' 
lion  was,  if  properly  conducted,  not  properly  ' 
taken  down.  The  questions  put  should 
have  been  recorded,  as  well  as  the  answers; 
and  a  proper  certificate  appended  to  each 
examination.  The  utter  disregard  of  the 
provisions  of  the  law  upon  this  point,  and  as 
to  the  attestation  of  examinations  evinced 
by  some  of  the  Deputy  Magistrates  in  the 
Dacca  District,  is  deserving  of  severe  cen- 
sure.    This   is  not  the  first  time  wc   have 


been  obliged  to  notice  it.     The  result  of  tl 
carelessness  of  the  authorities  on  this  sal 
ject  is,  that  the  confessions  are  open  to  qi 
tion  as   evidence    in    consequence   of 
illegal  manner. in  which  they  are  record( 
The  provisions  of  the  law,  being  distini 
should  be  distinctly  carried  out. 

Mookerjee,  J. — I  am  of  the  same  opini( 
I  think  also  that  the   Sessions  Judge 
properly  warned  the  Jury,  and  brought 
their    notice    the    fact    that    the    approi 
Gobind  was  an  accomplice-witness  deposit 
under   an   offer  of   pardon.     TJje   Scssic 
Judge  has,  therefore,  acted  according  to 
directions  laid   down  in  the  case  of 
Buksh;  but  I  quite  concur  with  my  V 
colleague    in    holding    that    the    Sesstc 
Judge     should     have     put     the     evidem 
for  the  defence  properly   before  the  Jarfi| 
instead  of  saying  that  that  evidence  is 
important.     He  was  wrong  in  laying  bcfc 
them  evidence  to  the  character  of  the  accuaell 
The  Jury  might  have  been  in  ail  probabiiiij 
prejudiced  against  the  prisoners.    Evidence 
to  character  should  be  onlv  taken  and  consi- 
dered  by  the   Sessions   Judge,  and  shoaM 
influence  him  in  awarding  punishraenL    If 
the  accused  are  persons   of  notorious  bad 
character,   the   Sessions   Judge,  in  passng 
sentence,  should  see  what  punishment  is  ade» 
quate  and  sufficient.     That  evidence  should 
not  be  laid  before  a  Jury.     If  the  comiction 
had  been  had  by  the  assistance  of  asscsson, 
I  would  have  had  no  hesitation  in  discharg- 
ing the  prisoner  Mohima  Chunder.    Under 
the  circumstances  of  this  case,  1  see  no  reason 
to  direct  a  new  trial  of  the  prisoner  Mohima. 
I  would  direct  his  release.     As  regards  tbe 
other   prisoners,    I    quite    agree    with   Mr. 
Justice  Elphinstone  Jackson  in  upholding  the 
conviction  and  sentence. 
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The  nth  March  1871. 


Present : 


Hon'ble  J.  P.  Norman,  Officiating  Chief' 
^usiice,  and  the  Hon'ble  G.  Loch,  Judge, 

iction— Obstructions— Section  308,  Code  < 
of  Criminal  Procedure.  ' 

I 
•anchanun  Bose  and  another,  Petitioners,    , 

\hos  Kalee  Mohun  Dass  and  Ramanath 
Bose  for  Peiiiioners. 

'roceeding^s  under  Section  .^08  of  the  Code  of  Crimi- 
Procedure  for  the  removal  of  ob«itructions  may  be 
^nated  by  a  Joint  Mag'istratc  in  charge  of  a  division 
^a  district. 

Norman,  C  y. — It  appears  to  us  that  there 
no  ground  for  interfering  with  the  order  of 
!r.  Quinn,  the  Joint  Magistrate  of  Jessore, 
this  case. 

The  proceedings  were  originated  by  Mr. 
|ninn  under  the  308th  Section  of  Act  VIII. 

1869,  and  it  seems  to  me  that  the  papers 

>uld  probably  not  have  been  sent  for  if  it 

been  brought  to  the  notice  of  the  Court 

U  the  Joint  Magistrate,  Mr.  Quinn,  was  the 

lagistrate  **  in  charge  of  the  Sudder  Division 

Jessore." 

The  facts  are  briefly  these  : — 

It  appears  that  a  fisherman,  Chylunno 
[aloo,  complaining  that  the  defendants  had 
>structed  a  road  leading  from  the  Khoolna 
id  to  the  bank  of  the  Bhvrub  river  at  a 
lace  called  Kalllaghaut,  an  enquiry  was 
Irected  to  be  held  by  the  police  ;  and  on  its 
)pearing  that  a  right  of  way  over  this  tract 
id  always  been  enjoyed  by  the  public,  the 
MntMagistrate  made  over  the  case  to  a  Subor- 
inate  Magistrate  of  the  first  grade  to  be  dealt 
lith  under  Section  ^20,  The  Subordinate 
Magistrate,  Baboo  Doorga  Dass  Chowdhry, 
'inade  an  enquiry,  and  found  that  the  way  was 
a  public  thoroughfare,  that  it  had  been  ob- 
structed by  the  defendants'  dis^ging  ditches 
across  it ;  and  he  directed  the  deiFendanis  to  re- 
wove  the  obstruction,  or  to  appear  before  him 
to  show  cause  why  such  order  should  not  be 
enforced. 

This  order  was  quashed  by  the  Judge  on 
appeal  on  the  ground  that  the  Subordinate  Ma- 
gistrate had  no  power  to  originate  a  proceed- 
ing under  Section  308,  and  that  proceedings 
under  that  Section  could  only  be  originated 


1  by  a  IVIagistrate  of  a  district  ox  by  a  Magis- 
\  trate  in  charge  of  a  division  of  a  district, 
I  The  Judge,  therefore,  on  the  appeal  of  the 
I  defendants,  ordered  that  the  Joint  Magistrate 
j  should  call  up  the  case  to  his  own  file  in  or- 
der that  he  might  deal  with  the  complaint 
I  under  Section  308. 

I  Upon  this  the  Magistrate,  whose  proceed- 
.  ings  are  headed  as  under  Section  308,  on  the 
'  2 1  St  of  November  1870  directed  notice  to  be 
I  served  on  the  defendants,  stating  that  a  peti- 
,  tion  had  been  filed  complaining  that  defend- 
i  ants  had  obstructed  a  road  leading  from  the 
1  petitioner's  hcfuse  (and  used  by  the  public) 
\  to  the  river,  and  directing  the  defendants  to 
I  remove  the  obstruction  within  ten  days  ;  or,  if 
the  defendants  had  any  objection,  that  they 
i  should  file  such  objection  before  the  2nd  of 
.  December. 

The  defendants  appeared  before  the  Joint 
I  Magistrate,  and  evidence  was  gone  into  at 
.  great  length ;  the  result  of  which  was  that  the 
\  Joint  Magistrate  found,  on  the  evidence  before 
him,  and  by  personal  inspection,  that  the  road 
was  a  public  road ;  in  fact,  a  continuation  of 
the  road  crossing  the  Khoolna  road  at  right 
angles,  and  called  the  Dossadee  road,  enclosed 
bv  fences  and  ditches  at  the  sides  leading  to 
the  river;  and  that  such  road  had  been  ob- 
structed by  the  defendants"  digging  ditches  in 
various  places.     The  Joint  Magistrate  ordered 
that  the  defendants  should  remove  the  ob- 
struction from  the  road  described  in  his  pro- 
ceedins:  of  the  21st  November. 


It  appears  to  me  that  the  Joint  Magistrate's 
proceedings  were  regular  throughout,  and  that 
there  is  no  ground  whatever  for  quashing  his 
order,  which  was  passed  in  regular  course. 

It  has  been  objected  by  Baboo  Kalee  Mo- 
hun Dass  that  the  Joint  Magistrate,  in  issuing 
the  order  of  the  21st  November,  did  so  with- 
out  having  proper  materials  before  him  for 
taking  proceedings  upon  the  footing  that  the 
road  was  apparently  a  public  road.  But  that 
contention  is  not  well-founded.  The  Joint 
Magistrate  had  before  him  the  petition  which 
had  been  presented  to  him  by  Chytunno 
Maloo.  On  that  petition,  under  his  direction, 
an  enquiry  had  taken  place  before  the  Deputy 
Magistrate  under  Section  320  in  the  presence 
of  both  parties,  in  the  course  of  which  enqui- 
ry it  was  made  to  appear  to  the  Deputy  Ma- 
gistrate, who  had  jurisdiction  in  the  matter, 
that  the  road  was  a  public  road.  The  evidence 
taken  in  that  enquiry  and  the  finding  of  the 
Deputy  Magistrate  were  before  the  Joint  Ma- 
gistrate. 
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If  the  order  of  the  Joint  Magistrate  had 
been  drawn  up  in  this  wise — on  reading 
the  petition  of  the  petitioner,  and  the  evi- 
dence of  the  witnesses  A,  B,  and  C  (taken  be- 
fore the  Deputy  Magistrate),  and  the  finding  of 
the  Deputy  Magistrate,  it  is  ordered  that  the 
obstruction  be  removed,  or  if  the  defendant 
have  cause  to  show  against  this  order,  let  him 
do  so  within  ten  days — it  would  have  been 
an  order  such  as  this  Court  is  in  the  habit  of 
making  in  the  usual  course,  and  this  Court 
would  proceed  on  such  materials  as  these 
without  the  slightest  hesitation. 

We  see  no  ground  for  quesiiSning  the  lega- 
lity  of  the  Joint  Magistrate's  proceedings  in 
this  case,  and  we  therefore  reject  the  applica- 
tion to  quash  his  order. 


The  i8ih  March  1S71. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarl 

Milter,  fudges. 

Breach  of  the  peace— Land-disfrntes—Poii 
report — Evidence —Sectioa  318,  Coie  of  Di^j 
minal  Procedure. 

Reference  to  the  High  Court,  under  Sei/k 
434  9/  ^^^  Code  0/  Criminal  Proadi 
by  the  Officiating  Sessions  jfudge  of  Kt 
ihahye. 

Ob  hoy  Chotvdhry^  ist  party  ^  and  Mr,  Thn 

J^rae,  2nd  party. 

Baboo  Mohiny  Mohun  Roy  for  the  isl  partfw 

Air.  y.  6'.  Rochfort  for  the  ftid  party. 


The  iSihMarch  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Procedure — Accused — Plea. 

The  Queen  versus  Roopa  GowdWz,  Appellant. 

Committed  by  the  Magistrate,  and  tried  by  the 
Officiating  Sessions  Judge  0/  Pafna^  on  a 
charge  of  murder  in  dacoity. 

An  accused  should  plead  by  his  own  mouth,  and  not 
through  his  counsel  or  pleader,  though  his  counsel  or 
pleader  may,  at  the  proper  time,  address  the  Court  on 
his  behalf.  • 

The  prisoner  appeals  on  matters  of  fact 
alone,  which,  as  he  was  tried  with  a  Jury, 
the  law  does  not  allow. 

The  appeal  is  rejected. 

I  observe  that  the  accused  is  said  to  have 
pleaded  not  guilty  "through  his  pleader," 
which  is  not  in  conformity  with  law. 

The  accused  should  plead  by  his  own 
mouth,  though  of  course  his  counsel  or  plead- 
er may,  at  the  proper  time,  address  the  Court 
on  his  behalf. 


In  a  proceeding  under  Section  31S  of  the 
Criminal  t-'rocedure,  the  iinding  of  tne  Magistrate! 
he   believes  that  a  dispute  exists  likely  to  iadaoB^ 
breach  of  the  peace  must  depnend  upon  lesfoi  evi 
in  ttie  case  which  he  is  uivesiigating.     A  p(riicc>i 
is  per  se  no  legal  evidence  in  ^uch  a  case. 

Bayley,  J, — We  think  that  in  this 
order  ot  the  Magistrate  is  illegal,  and  most 
set  aside.     His  proceedings  should  be  ^ 
by  the  judgment  reported  at  page  76,  Val. 
Bengal  Law  Repoits,*  in  whicli  the 


*   The  22nd  September  1S69. 

Present : 

The  Hon*ble  J.  P.  Norman  and  the  Hon'ble  F.  B. 

Judtres, 

Reference  to  the  Hifrh  Court,  tit/  fer  Section  ^^4  !•//!# 
( 'ode  of  Criminal  Procedure,  by  the  ()Jicijt:Mj(MM*^ 

i^istrdte  of  Mymensitjgh,  '       '  ' 

Kashee  Kishore  Roy  and  another,  ist  party,  1 


versus 
Tarinee  Kant  Lahoree,  2od  party. 


.•I 


Baboos  Sreenatb  Doss  and  Rotnesk  ChttndrrMitterfm  i 

the  1st  party.  1 

Baboos  Nullit  Ch under  Set n  and//^m  Chnnder  Bamr* 
jee  for  the  2nd  party. 

Norman,  7-— This  is  a  proceeding  by  tiie  Depoty  . 
Magistrate  of  Jumalpore,  in  Myroenstngh,  byvkidiaaft 
Tarinee   Kant  Lahoree  has  been  maintained  by  ll»" 
Deputy  Magistrate  in  possession  of  some  disputed  bai 
under  Section  318  of  the  Code  of  Criminal  Proccdoft. 
1  his  case  has  been  sent  up  to  this  Court  under  Se< 
434,  Code  of  Criminal  Procedure,  by  the  Magistrate, 
U'Kinealy.  ^ 

Several  objections  are  taken  to  the  regularity  of 

Deputy  Magistrate's  proceedings.  But  there  is  oae,^ 

that  the  first,  which  is  fatal,  showing  that  the  DqM^ 
Magistrate  proceeded  without  jurisdiction,  SAdtbat"^ 
ordir  cannot  be  sustained. 

It  appears  that,  in  consequence  of  some  pctitioapi^ 
seated  prior  to  April  last,  an  order  was  issued  tol^ 
po'ice  to  proceed  Co  the  mofusstl,  and  make  some 
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ndgments  of  this  Court  on  this  point  have 
leen  reviewed,  and  where  the  decision  of  the 
Officiating  Chief  Justice  and  Mr.  Juslice 
temp  has  been  very  clearly  recorded  in  the 
bllowing  terms :  "  We  are  of  opinion  that 
^  there  is  a  clear  reason  for  requiring  a  dis- 
Flinct  adjudication  as  to  the  existence  of 

ies  as  to  the  complaint  of  Kashee  Kishore  Roy,  one  of 
ha  parties  to  the  dispute,  that  some  men  had  been  col- 
iKted  by  Tarinee  Kant  Lahoree  with  a  view  to  a  seri- 
|ia  affray,  and  that  a  serious  affray  was  likely  to  occur. 

On  the  5tb  of  April  the  poh'ce-officer  made  his  report. 
^  slated  that,  on  the  preceding  day,  that  is,  on  the 
til  of  April*  he  had  been  to  the  spot  m  question ;  that 
tbad  round  no  assemblag^e  of  persons,  and  that  he 
^  seen  notbinr  to  lead  him  to  think  that  there  was 
^y  dispute  or  likelihood  of  an  affray. 

On  the  14th  of  April  there  was  a  further  report  by 
!  police,  whicih  after  statinjf,  as  in  the  former  reoort. 
It  there  was  no  assembly  or  disturbance,  concludes 
the  statement,  viioDy  unwarranted  by  anythins^ 
report  itself,  that,  if  a  recogrni^ance  jvcre  not 
..^  a  very  serious  riot  mi^t  take  place  in  future 
J^  respect  to  a  boundary-dispute,  whkrh  might  lead 
iviolecce,  if  not  murder. 

The  Deputy  Magistrate  makes  an  order   which  is 

'  upon  that  paper.      He  does  not  say  that  he 

Rtisfied  that  a  dispute  likely  to  lead  to  a  breach  of 

peace  cxbted  concerning  the  land  in  dispute.    He 

jK^  no  proceeding  stating  the  grounds  on  which  he 

io  satisfied,  but  he  simply  orders  that  the  case  be 

^red  under  Section  318,  and  that  the  12th  of  May 

fiyed  Cor  the  hearing  of  the  several  parties,  and  he 

'  tint  notice  to.  that  effect  be  served  on  the 

,.^,.     Now,  it.has  been  pointed  out  in  many  cases 

•re  this  Court,  more  particularly  in  the  case  of 

n  Elahee  Mewaz  Khan  vs,  Suburunissa,  5  Weekly 

>r.  Criming  Rulings,  14,  that  it  is  a  condition  pre- 

to  the  powers  of  a  Magistrate  to  take  up  and 

„ a  f^se  undeV  Section  318  that  he  shouM  judi- 

kUy  decide  that  He  is  satisfied  that  a  dispute  likely 
jia  induce  a  breach  df  the  peace  exists,  and  that  he 
lU  record  a  proceeding  stating  the  grounds  of  his 
so  satisfied.  Unless  and  until  he  shall  have 
HucJ  that  preliininary  matter,  he  has  no  jurisdiction 
lake  up  the  case  and  decide  the  question  of  posses- 
uoder  Se^ttiun  3*^* 


In  the  present  case  there  has  been  no  such  decision, 
bad  certainly  there  is  no  record  of  the  grounds  upoii 
*hich  such  dedsion  could  be  based.  Iherefore,  it  is 
aear  that  the  order  of  the  Deputy  Magistrate  adjudi- 
<igng  that  Tarinee  Kant  Lahoree  is  in  possession,  and 
eimed  to  retain  poieessbn  until  ousted  by  due  course 
«f  law,  is  an  order  made  without  Jurisdiction,  and  is 
Ifaerefore  void  and  must  be  quashed. 

It  wwiU  be  quite  enough  for  us  to  say  that  we  are 
%gnKl  by  the  many  decisions  of  this  Court  on  this  point. 
iB«t  we  desire  to  add  that  we  are  of  opinion  that  there 
^  a  clear  reason  for  requiring  a  distinct  adjudk^tion 
bs  to  the  existence  of  dispute  likely  to  occasion  a 
licach  of  the  peace,  before  the  Magistrate  proceeds 
Harthcr.  It  is  intended  to  prevent  the  Magistrate  from 
iBsMy  tnterferiiig  with  qiiestbas  of  j>ossession  which 
tlMiM  ordtnatily  be  decided  by  the  Civil  Courts,  unless 
leases  where  a  breach  of  the  peace  or  the  commission 
M  a  crime  is  apprehended,  and  where  it  is  necessary  for 
Ike  pfeservatMMi  of  the  paUic  order  that  steps  be 
lafcea  by  the  Criminal  Court. 

We  quash  the  ofder  of  the  Deputy  Magbtrate. 

Ktmpt  7.— I  am  of  the  same  opinion. 

Vol.  XV. 


"  a  dispute  likely  to  occasion  a  breach  of  the 
''  peace,  before  the  Mag^istrate  proceeds  for* 
**ther/'  Now,  the  term  '  adjudication '  in 
the  above  passage  means  a  finding  on  legal 
evidence.  The  finding  of  the  Magistrate  in 
this  case  is  only  on  a  police-report,  which  Mr. 
Rochfort  for  the  opposite  party  very  properly 
admits,  and  which  per  se  is  no  legal  evidence 
in  the  case.  Legal  evidence  must  be  some- 
thing upon  oath,  or  something  to  which  the 
Magistrate  himself  deposes  as  having  seen 
with  his  own  eyes;  but  what  he  has  acted 
upon  in  this  case  is  no  such  legal  evidence, 
and  therefore.  Qo  judicial  adjudication  can 
be  said  to  have  been  come  to  in  this  case. 

It  is  pressed  upon  us  that  there  are  many 
other  cases  on  the  tile  showing  that  there  were 
disputes  with  regard  to  this  land,  but  those 
oiher  cases  can  be  no  evidence  of  an  intended 
breach  of  peace  on  th-s  special  occasion,  nor 
was  any  document  connected  with  any  of 
those  cases  referred  to  by  the  Magistrate  as 
the  ground  of  his  action.  Each  case  must  be 
decided  upon  legal  evidence  bearing  upon  its 
own  facts  and  with  reference  to  it^own  sur- 
rounding circumstances. 

We  set  aside  the  order  of  the  Magistrate,  bat 
we  express  no  opinion  as  to  any  title  or 
possession  of  either  party  under  decrees  or 
otherwise.  That  is  a  matter  beyond  the 
scope  of  this  reference  under  Section  434, 
or  motion  under  Section  405  of  the  Criminal 
Procedure  Code.      ^ 

The  order  of  the  Magistrate  Is  set  aside. 


The  18th  March  187 1. 

Preseni : 

The  Hon'ble  L.  S.  Jackson,  yudge. 


Proctdure^Sfunmoss— Breach  of  the  peace^ 


Reference  io  the  High  Court,  under  Section 
434  ^/^^^  ^^^^  ^f  Criminal  Procedure,  by 
the  Officiating  Sessions  Judge  of  Tirhoot, 

Koonj  Bchary  Chowdhry  versus  Eknalli  h 

Gurain. 
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The  summons  to  n  person  to  show  cause  why  he 
should  not  be  required  to  furnish  recognizances  to  keep 
the  peace  shouldi  under  Section  283,  Code  of  Criminal 
Procedure,  set  out  the  substance  of  the  information 
against  him. 

When  the  party  summoned  shows  cause,  the  Magis- 
trate, in  taking  evidence,  should  kx>k,  not  merely  to  the 
question  of  possession,  but  also  whether  he  is  satisfied 
that  there  was  a  probability  of  a  breach  of  the  peace. 

Reference, — This  case  arose  out  of  a  re- 
port from  a  police-officer  in  the  Durbhun- 
gah  Sab-Division  to  the  effect  that  he  was 
apprehensive  that  a  breach  of  i\tt  peace  was 
lilcely  to  occur  by  one  party  or  the  other. 
On  this  the  Assistant  Magistrate  of  Dur- 
bhungah  issued  a  summons,  under  Section 
283,  calling  on  both  parties  to  show  cause 
why  they  should  not  be  bound  down  to  keep 
tlie  peace  for  one  year  in  a  security-bond 
of  5,000  rapees  each.  Both  parties  appear- 
ed, and  the  Assistant  Magistrate  appears  to 
have  examined  certain  witnesses  on  the  side 
of  Koonj  Behary  Chowdhry,  and  these 
alone ;  am  he  recorded  his  opinion  that  such 
evidence  clearly  made  Koonj  Behary  Chow- 
dhry in  the  wrong,  and  showed  that  Kknath 
Gurain  was  in  possession.  He  considered 
tliat  Koonj  Behary  Chowdhry  has  not  been 
dispossessed,  and  accordingly  ordered  him 
to  give  Rupees  5,000  as  security  to  keep  the 
peace  towards  Elcnath  Gurain  for  one  year. 

Koonj  Behary  has  now  appealed  to  me  to 
call  for  the  records  of  the  case,  and  refer  it 
to  the  High  Court,  alleging  several  irregu- 
larities and  errors  of  procedure. 

I  find,  on  examining  the  case,  that  there 
are  three  distinct  illegalities  requiring  revi- 
sion ;  and  I  beg  to  ask  the  High  Court  to 
quash  the  order  of^the  Assistant  Magistrate, 
and  pass  such  order  as  may  seem  proper. 

The  first  illegality  is,  as  urged,  that  the 
summons  does  not  set  forth  the  substance  of 
the  information  as  required  by  Section  283. 
It  merely  calls  upon  the  two  parties  to  show 
cause  why  they  should  not  be  bound  down 
to  keep  the  peace,  but  it  does  not  say  on 
whose  information  or  in  reference  to  what 

cause  of  quarrel  the  bond  is  required. 

• 

The  second  illegality  is  that  the  Assistant 
Magistrate  failed  to  take  evidence  as  to  the 
probability  of  a  breach  of  the  peace,  and  to 
adjudicate  thereupon;  the  evidence  of  the 
witnesses  he  recorded  was  not  on  that  point. 


The  third  illegality  is  that  the  A! 
Magistrate,   without  having  instkiited 
ceedings,   as  required   under   Section  3I 
Criminal  Procedure  Code,  has  pi 
the  question  of  possession. 

Under  these  circumstances,  the  cvder 
consider,  invalid,  and  should  be  refi 
the  High  Couft  for  reversal. 

The  case  is  not  one  in  which  any  ex] 
tion  from  the  Lower  Court  appeais 
cessary. 

Judgment  of  ike  High  CourL 

I  think  this   order  has  been  irrcge 
made.  • 

The  first  objection  stated  by  the  ]i 
would  not  lead  me  to  this  conclosion, 
it   appeared   that  the  petitioner  had 
prejudiced  by  thp  omission  ,  though  doubt 
the  direction  of  the  law  that  the 
should  set  out  the  substance  of  the  inf 
tion  is  very  important,  and  ought  to  be 
fully  complied  with. 


But  it  nowhere  appears  that,  on  the 
tioner  attending  in  obedience  to  the 
mons,  the  Magistrate  was  satisfied 
was  necessary  for  the  preservatioa 

♦  *  *        to  take  a 

(Section  288) ;  and  the  evidence  takei^ 
was  on  the  petitioner's  side ,  suggests 
of  the  kind. 


e 


And  Section  287,  Code  of  Criminal  Pi 
dure,  directs  that,  if  th^  Magistrate  be 
satisfied  ,  &c.,  he  is  to  discharge  the 
summoned. 

All  that  the  Magistrate  seems  to  haie 
in  his  mind  in  examining  the  witnesses 
the  question  of  possession^  whidi  he 
to  decide  against  the  petitioner ,  though 
inquiry  before  him  was  not  of  the  nature 
a  proceeding  under  Section  318,  Code  of ' 
minal  Procedure. 

The  power  to  require  recognizances 
sureties  of  the  peace  is  a  very  important 
and  the  Court  would  not  desire  to  tie  op 
hands  of  Magistrates  in  exercising  it;  bai| 
should  be  apparent  that,  in  making  sock 
order,  the  Magistrate  should  have  had 
sent  to  his  mind  the  conditions  under 
such  an  order  can  alone  be  made. 
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I  The  25th  March  1871. 

f  Presiut: 

t 

{he  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 
I  Judges, 

^edttre— Sanction    to    prosecute— Sections 
170  and  4a6,  Code  of  Criminal  Procedure. 

Ike  Queen  -oersus  Mohima  Chunder  Chucker- 
:  butty.  Appellant. 

pmmiiled  by  the  Magistrate,  and  tried  by  the 
k-  Sessions  Judge  of  Backergunge,  on  a 
\  ^''g^  of  fraudulently  using  forged  docu- 
I  ments  as  gfnuine, 

Bahoo  Juggadanund  Mookerjee  for  the 
Prosecution. 

Bahos  Kalee  Mohun  Dass  and  Doorga 
Mohun  Dass  for  Appellant. 

•Where  sanction,  under  Section  170  of  the  Code  of 

9»nai  Procedure,  to  prosecute  a  person  criminally 

tflfaricating  false  evidence  was  not  given,  it  was  held 

ttheerror  was  not  cured  by  Section  436  of  that  Code, 

the  person  charged  was  ordered  to  be  discharged. 

•a«ction  given  by  the  Sessions  Judge  after  the 

was  committed  to  him,   and  the  prisoner  had 

to  the  charge,  is  not  a  sanction  contemplated 

ttieLiw. 


^K  y.—Is  a  suit  for  arrears  of  rent  for 
g7x.  1272,  and  1273.  instituted  before  the 
"^Dty  Collector,  Moulvie  Dilwar  Hossein 
i  im  vV^.^"^^  ^^^^  Chunder.  Roy,  the  defend- 
[P  Mohima  Chunder  Chuckerbutty  pleaded 
'F°ient,  and  filed  six  receipts.  The  case, 
J^^'er,  was  ultimately  decreed  in  favour  of 
^^  PiaintifF. .  In  that  case  there  were  three 


^«naants,  and  no  appeal  was  preferred  from 
^to  »K  ^^^®.P^*^^  ^>'  ^^^  Deputy  Collector 
ttLvTn  '^.  J^"®  *^7o.  Subsequent  to  the 
Ch.,1/  n  ^^^  decree,  the  plaintiff,  Essur 
^unaer  Roy,  applied  to  the  Deputy  Collector 
FfeK?^°"  *°  prosecute  Gooroo  Churn  and 
tfiiil  *  "°"^^^  criminally,  and  the  Deputy 

S^Vu'^!"  i""'^  i^^y  ^870  made  this 
l»*'H%ii     J,^  judgment  shows  that  the  da- 

•  W  ^*^^  ^y  ^^^  defendant  are  false. 
I  ^  V^ciion  IS  therefore  given  to  the  petitioner 
I     "  prosecute    the   defendant    criminally." 


It  is  clear  that  this  petition  and  its  sanction 
related  only  to  the  parties  mentioned  therein, 
namely,  Gooroo  Chum  and  Nobin  Chunder. 

Subsequently,  on  the  29th  August  1870, 
Essur  Chunder  Roy  presented  a  second  peti- 
tion to  the  Collector,  praying  that  he  might  be 
allowed  to  prosecute  Gooroo  Churn,  Nobin 
Chunder,  and  Mohima  Chunder,  the  prisoner 
now  before  us,  and  others,  and  the  Collector 
upon  that  petition  made  the  following  order  : 
"  Sanction  has  already  been  given  once  by 
"  the  Deputy  Collector.  I,  however,  have  no 
"  objection  to  give  it  a  second  lime,  as  peti- 
"  tioner  desires  it.  Sanction,  therefore,  is 
"  hereby  giveh*  to  the  petitioner  to  institute 
"  a  charge  of  forgery,  Sec,  This  sanction  is 
"  given  under  Section  170  of  the  Criminal 
"  Procedure  Code/'  It  is  evident  that  this 
order  relates  to  and  confirms  the  sanction 
given  by  the  Deputy  Collector  on  the  30th 
July  1870,  and  goes  no  further.  The  Col- 
lector merely  repeats  the  sanction  already 
given  by  the  Deputy  Collector,  and  there  is 
nothing  to  show  that  the  Collector  intended 
to  extend  it  to  the  other  persons  mentioi>ed 
in  the  petition. 

It  has  been  urged  before  us  that  the  error, 
if  any,  is  one  which  can  be  cured  by  the 
terms  of  Section  426  of  the  Criminal  Pro- 
cedure Code.  The  words  of  that  Section  are 
to  this  effect :  ''No  finding  or  sentence  passed 
"  by  a  Court  of  competent  jurisdiction  shall 
"  be  reversed  or  altered  on  appeal  or  revision 
"  on  account  of  any  error  or  defect  either  in 
''  the  charge  or  in  the  proceedings  or  the  trial, 
''  unless  the  accusal  person  shall  have  been 
"  sentenced  to  a  larger  amount  of  punish- 
"  ment  than  could  be  awarded  for  the 
"  offence,"  and  so  on.  But  the  error  in 
this  case  has  been  committed  neither  in  the 
charge  nor  in  the  proceedings  or  the  trial.  The 
error  has  been  cpmmitted  at  the  commence- 
ment, and  no  proceedings  should  have  taken 
place  previous  to  sanction  being  given. 

It  has  been  further  contended  that  as  this 
suit  was  for  an  amount  of  rent  above  100  rupees, 
the  Collector's  Court  was  not  the  proper  Court 
to  which  application  should  have  been  made 
for  permission  to  prosecute  the  defendants 
criminally  ;  and  that  the  proper  Court  is  the 
Judge's  Court  to  which  the  appeal  would  lie. 
As  we  think,  however,  that  no  sanction  has 
been  given  as  regards  the  prisoner  now  before 
us,  it  is  unnecessary  for  us  to  determine  that 
point.  The  sanction  given  by  the  Sessions 
Judge  after  the  case  had  beep  committed,  and 
the  prisoner  pleaded  to  the  charge,  and  the 
trial  had  actually  commenced,  is  clearly  not  a 
sanction  contemplated  by  the  law. 
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Such  being  the  case,  we  think  that  the  pro-    prisoner  was  most  severely  woniided,  b«t 
ceedings  taken  against  the  prisoner  before  us  !  still  alive.    The  prisoner  was  sent  to  ike  kir^ 
must  be  quashed,  and  the  prisoner  discharged .  j  piial  at  Dacca,  where,  after  several  mooihs,b' 

Macpherson,  /.-I  concur.  !  '^^^"^'^^^^ 


The  prisoner  has  been  charged  witk 
;  dering  l\is  wife.     No  evidence  whatever  % 

adduced  to  show  that  there  vras  anj  nodfi' 

whatever  for  his  committing  such  a  nraider^ 

The  asth  Mar  ch  1 87 1  •  ^^^'^  ^?  "°  '^'^'^T?  ^^  ^"^/^"^'^  ^  ^^  * 

■^  no    evidence    whatever    why   the  pnsoae^ 

p  should  have  attacked  his  own  wife.    Tbcit  k 

rrt^tnt :  ^^  evidence  whatever  also  to  prove  ibi 

wound  inflicted  on  the  throat  of  the  pri 
The  Hon'ble  E.  Jackson  aritt  Onookool        was  inflicted  by  himself.     Had  it  been 
Chumler  Mookerjee,  Judges.  linctly  proved  that  it  was  suicidal,  that 

would  have  been  some  evidence  to  prove  1 
Jnry^Evidence.  !  he  also  cut  his  wife's  throat.    The 

however,  seems  to  have  altog^er  t 
The  Queen  wrf«fBaharAliKahar.y|/Af//ii///.    the  notice  of  the  Deputy  Magistrate 

conducted  the  investigation,    ihere  1 

n        'tj  J  I    sL    Ar    '  J    J        jj-ji.r\^o  have  been  no  examination  of  the  vooaiktfj 
Commi//ed  hy  the  Magutraie,  and  ined  by  the  \  ^^^     13^^^^ ;  or,  if  there  has  been,  there 
Sessions  Judge  of  Dacca,  on  a  charge  of  cenificate  or  report  of  it  upon  the 
muraer.  ^^^  ^^  medical  man  who  attended  bin 

not  been  examined  in  anv  way  upon  the 

Conviction  by  a  Jury  set  aside  in  a  case  oF  murder  in    j^ct.     This  perhaps,  under  the  Circum 
which  th«  rj  was  a  total  absence  of  all  evidence  to  show    "'       » j  .         V  .l  1  ^  -.4 

that  the  prisoner  had  committed  the  crime.  would  have  been  the  only  piece  Ot  t\\ 

;  which  could  have  been  obtained,  buttbeiebs 
Jaclison,  7.— The  prisoner,  Bahar  Ali,  has    *^"  "^  attempt  to  adduce  it. 
been  sentenced  to  transportation  for  life  on  a  !      There  is  also  some  difficulty  in  coonectiii 
conviction  of  the  offence  of  murder.    The  i  the  evidence  as  to  the  finding  in  the  prisoaef  ■ 
prisoner  was  tried  at  Dacca  by  the  Sessions  ;  house  of  the  dao  with  which,  it  is  said,  Ikf 
Judge  with  the  assistance  of  a  Jury,  who  ,  murder  was  committed,  wiih  the  positioa  b 
returned  a  verdict  of  guilty  against  the  pri-  >  which  the  prisoner  was  found  when  the  mv^i 
soner.  *  der  was  discovered.    There  is  noe\'i(te»cM»; 

show  that  the  dao  was  found  in  any  wj  ^ 
On  perusing  the  proceedings,  the  question  '  ^^^  Prisoner.  If  he  had  inflicted  wif»^ 
which  appears  to  us  really  to  arise  on  the  ^^^^  ^^^  ^^^  ^''^^^  ^^""^  "^'^^^^  undou»Ma- 
evidence  given  on  the  trial  is  whether  there  '  ^Y  ^^^  ^^^"  inflicted  upon  hiin,  be  coaw 
is  evidence  at  all  to  connect  the  prisoner  with  ^  ^^^^^y  ^^"^^  ^*^  strength  saflicient  afwfr  1 
the  crime.  If  there  is  a  toml  absence  of  all  ^^^^'^^  ^^^^  ^  ^^"^  ^®  *^*^'^  ^^ZZ 
evidence  .to  show  that  the  prisoner  had  com-  ■  ^^^  ^^  »">'  ^^^^  distance.  It  1$,  of  cflWR 
mitted  the  crime,  the  conviction  by  the  fun-  possible  that  some  of  ihe  females  inaj."*^ 
cannot  be  allowed  to  stand  ;  it  will  be  bad  in  amoved  the  dao  afterwards ;  but  ibeit  11  no 
law,  and  must  be  set  aside.  It  appears  to  us  en  deuce  to  prove  that  the  dao  was  fo«o^  »}• 
that  in  this  case  there  is  a  total  absence  of  all  '  ^**«^^  "^^^  ^^®  prisoner.  Again,  i^^re  b  w 
evidence  of  any  sort  ^^hatever  to  prove  that '  ^\'^®"^^  *^*^  ^**^  ™""^^^ '^'^^  ^"""^ 
the  prisoner  committed  the  murder  of  which  •.  ^^*^  ^^^'  .  i 

he  has  been  convicted.    The  evidence  shows       The  prisoner's  own  account  of  the  ticf»  * 


pnsoner 

house,  and  found  both  the  prisoner  and  his    But  there  is  no  evidence  upon  which  anTCBj 
wife  lying  on  the  ground  with  their  throats  '  tainty  upon  the  point  can  be  esubfiaw 
.cut;  the  prisoner's  wife  was  dead,  and  the    against  the  prisoner. 
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\  In  the  absence  of  all  motive — in  the  absence 
1^  ail  evidence  connecting  him  wiih  the  mur- 
f^— and  in  the  absence  of  all  enquiry  as  to 
ffhtfther  the  wound  on  his  own  throat  was 
Ipiicide  or  not —  the  only  conclusion  at  which 
^  can  arrive  is  that  there  is  no  evidence 
ipOD  which  the  prisoner  can  be  convicted  of 
lie  morder  with  which  he  is  charged. 

This  case  being  one  of  some  importance, 
iod  there  being  some  hesitation  in  our  mind 
j^  interfere  with  the  verdict  of  the  Jury,  we 
^ed  the  learned  Chief  Justice  to  hear  the 
iatte  with  us,  and  he  concurs  in  the  opinion 
Miich  we  take  of  the  case,  and  thinks  that 
|he  prisoner  must  be  acquitted.  The  prisoner 
Wi  accordingly  be  acquitted,  and  the  convic- 
and  the  sentence  against  him  will  be  set 

iide.         • 

1;  The  Sessions  Judge  does  not  say,  as  he 
^nld,  whether  he  agreed  in  th 3  verdict  of 
jfte  Jury. 

.  Mooierjee,  J, — I  entirely  concur.     I  think 
litre  was  no  evidence  in  this  case  to  go  to  a 

Jury.   I  would  acquit  the  prisoner,  and  direct 

AS  immediate  release. 


f 


The  25th  March  1871. 

Present : 

■The  Hon'ble  H.  V.  Bayley  and  Dwarkanalh 

Mhter,  fudges. 

Plonder  of  crops— CUim  of  property. 

Reference  io  the  High  Courts  under  Section 
I  ^2i  f*/  the  Code  of  Criminal  Procedure^ 
\    hy  the  Magistrate  of  Monghyr, 

Nassib  Chowdhry  versus  Nannoo  Chowdhry. 

.The  mere  assertion  of  a  fair  claim  of  property  or 

%ht,  or  tKe  mere  existence  of  a-  doubt  as  to  ri^ht,  is 

Bot  sufficient  to  justify  an  acquittal  in  a  case  of  plunder 

"[crops.  The  claim  to  the  property  must  be  proved  by 

i  *TOncc  to  be  fair  and  gooa. 

Bayley,  J. — The  question  before  us  in 
this  reference  is,  whether  under  the  facts  of 
^  case  as  shown  by  the  evidence,  the 
Sessions  Judge  is  -right  in  reversing  the 
.order  of  the  Magistrate,  and  acquitting  the 
party-defendant  convicted  by  the  Magistrate 
of  plunder  of  crops. 


The  Judge's  decision  in  its  main  point  is 
that,  ''assuming  the  account  of  the  com- 
*'  plainant  and  of  his  witnesses  to  be  correct, 
'^the  circumstances  of  the  case  show  that 
'Uhe  appellant,  in  taking  the  crops,  acted 
"under  a  color  of  right;  and,  however  ill- 
-founded the  claim  may  be,  still  the  de- 
"fendant  is  not  guilty  of  the  crime  of  theft 
"by  asserting  it."  Again,  the  Sessions 
Judge  remarks  that  '*the  police-report 
*' confirms  the  theory  that  though  the  tak- 
''ing  might  be  wrongful  and  fraudulent, 
"  still  it  was  not  without  a  color  of  right ; 
"and  hence  %  conviction  for  theft  is  bad.'* 
The  SessiQps  Judge  concluded  by  stating: 
"The  rule  in  such  cases  seems  to  be  that 
"  if  there  be  any  fair  claim  of  property  or 
"right  in  the  prisoner,  or  if  it  be  brought 
"into  doubt  at  all,  the  Court  will  direct  an 
"  acquittal.  * 

Now,  the  rule  of  law  is  thus  not  quite 
correctly  stated.  The  mere  assertion  of 
a  fair  claim  of  property  or  right,  or  the 
mere  existence  of  a  doubt,  is  not  enough. 
The  claim  of  property  must  be  proved  by 
evidence  to  be  fair  and  good ;  and  the 
Sessions  Judge's  judgment  ought  10  have 
set  forth  fully  how  that  proof  was  shown  by 
evidence ;  and  especially  in  this  case,  where 
the  judgment  of  a  Lower  Court,  detailing  in 
a  clear  and  cogent  manner  all  the  bearings 
and  force  of  the  evidence  on  the  record,  was 
reversed.  Further,  it  is  not  correct  in  the 
Judge  to  say  "if  it  be  brought  into  doubt 
at  ally  It  must  be  shown  that  there  is  a 
reasonable  doubty  and  how  on  the  evidence 
on  both  sides  the  reasonableness  of  the 
doubt  is  supported.  In  this  view  it  is  here 
necessary  to  go  into  the  facts  proved  in 
evidence  to  see  if  the  law  has  been  properly 
applied. 

We  have  cirefully  perused  all  the  evi- 
dence. It  is  proved  tphat  the  complainant 
was  in  possession  under  a  deed,  such  as 
is  ordinarily  on  such  a  good  deed  of  title. 
There  is  no  reason  to  doubt  that  it  was  such 
a  title  as  ensured,  or  ought  legally  to  have 
ensured,  to  him  quiet  possession.  It  is  shown 
that  the  complainants  sowed  and  tended  the 
crops.  Now,  on  the  other  hand,  we  find  that 
there  was  a  report  to  the  police  on  the  16th 
June  of  an  intended  breach  of  the  peace.  On 
enquiry  by  the  police  no  signs  of  such  a 
state  of  things  was  found.  But,  taking  all 
the  other  facts  and  circumstances  into  con- 
sideration, we  are  not  satisfied  that  the  plea 
of  right  set  up  by  the  prisoner  was  alto- 
gether  without   foundation.     The  genuine- 
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ness  of  ihe  ckilii  is  admitted,  arid  there  was 
reason  for  the  defendant  to  think  that,  com- 
ing whence  it  did,  it  gave  a  ground  of  title. 
While,  therefore,  we  express  our  dissent  with 
the  view  of  the  law  laid  down  by  the 
Sessions  Judge,  we  give  the  prisoner  the 
benefit  of  our  doubts  on  the  evidence,  and 
so  far  affirm  the  order  of  acquittal. 

Mitter,  J. — I  am  of  the  same  opinion. 
The  evidence  for  the  prosecution  is  not  at  all 
sufficient  to  satisfy  me  that  Ate  prosecutor 
was  in  possession  of  the  land;  and  the  de- 
fendant has  proved  that  he  had  a  fair  title 
to  it.  Under  these  circumstances,  the  con- 
viction canndT  be  supported ;  and  I  would 
therefore  affirm  the  Judge's  decision,  though 
I  entirely  differ  from  him  in  the  view  of  the 
law  which  he  has  taken. 


The  I  St  April  1871. 


Present : 


The  Hon'ble  H.  V.  Bayl^y  and  Dwarkanath 

Mitter,  Judges. 

Procedure  —  Offence  —  Punishment — Section  4, 
Act  XVII.  of  1862— Section  426,  Code  of  Cri- 
minal Procedure.  . 

Mohabeer  Singh,  Petitioner. 
Baboo  Kali  Prosunno  Dutt  for  the  Petitioner. 

In  a  case  in  which  the  accused  was  chargred  under 
Sections  of  the  Penal  Code  of  an  offence  which  was  com- 
mitted before  the  Penal  Code  came  into  operation,  it  was 
held  that,  havinj^  regard  to  Section  4,  Act  XVII.  of  i£63, 
and  Section  426  of  the  Code  of  Criminal  Procedure,  the 
error  of  procedure  was  not  sufficient  to  vitiate  the  con- 
viction so  long  as  the  punishment  awarded  as  under 
the  Penal  Code  did  not  exceed  that  which  was  the  legal 
penalty  for  the  offence  before  the  Penal  Code  became 
law. 


^^ylV'fJ' — We  think  thisapplicariom 
Section  404  of  the  Criminal  Procedure 
must  be  rejected.    The  first  ground  takei 
that  the  prisoner  was  indicted  on  two 
specifically  made  under  the  Sections  of 
Penal  Code,  the  offe nee  ha\ing  been  admit 
committed  before  the  Penal  Code  cauie 
operation.    This  being    admitted,  the 
question  is  how  to  regard  the  matter  with 
ference  to  theprovisions  of  Section  4,  ActXV 

of  1862,  and  Section  436  of  the  Criminal  P( 
cedure  Code.    It  is  quite  clear  that ,  whe 
there  are  defects  in  the  procediire  or  oat, 
was  never  intended  that  an  alleged  dii 
should  go  unpunished  so  long  as  it  waspt 
to  be  an  offence  against  the  law  existing 
it  was  committed,  an  J  so  long  as  the  pan! 
ment  awarded  as  under  the  Penal  Code  d( 
not  exceed  that  which  was  the  legal  pei 
for  the  offence  before  the  Penal  Code 
into  operation.  .  We  have  heard  theeridt 
read  out  to  us,  and  the  substance  is  that,  flo) 
police-officer  acting  in  the  exercise  of 
duty  under  the  orders  of  his  superior 
and  acting  legally,  the  accused  attacked  til 
with  a  sword,  and  wounded  him  la  the  arm  i 
the  extent  of  a  barleycorn  in  depth  and  tvoi 
three  inches  in  length.    This  would  ccr 
have  been  an  assault  with  woonding  xak^ 
the  criminal  law  before  the  passing  of 
Pe*ial  Code,  and  would  have  been  pnni! 
according  to  ci  rcumstances,  with  imprisonniwi 
for  a  longer  or  shorter  period,  but  certainlj 
for  a  period  of  9  months,  which  i8tbeseDieoc6| 
in  this  case.    We  therefore  see  no  flfcgiB^f 
or  injustice  in  the  orders  of  the  Judge  and  ih 
Magistrate,  and  we  reject  this  applicatioo. 
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The  ist  April  1871. 

Present : 

The  Hon'ble  A.  G.  Macphersoa  and  F.  A. 

Glover,  Judges. 

Irregalarity— Procedure — Sentence—  Repealed 
law— Section  426,  Code  of  Criminal  Proce- 
dure. 

Reference  to  the  High  Courts  under  Section  ^^4 
of  the  Code  of  Criminal  Procedure^  by  the  \ 
Magistrate  of  Cut  tack, 

Roghoonath  Dass  versus  Chuckerdhun  Raut 

and  others. 

Riihoo  Jioh?ndro  Lall  Mitter  for  Rughoonath 

Dass. 

Where  a  Magistrate  convicted  under  certain  repealed 
Sections  of  a  law,  the  High  Court  refused  to  set  aside 
the  conviction,  haVing  reeard  to  Section  426,  Code  of 
Criminal  Pcocedure,  as  tne  conviction  and  sentence 
■liffht  have  been  passed  under  Sections  of  the  Penal 
Code,  and  no  substantial  injury  had  been  done  to  the 
accused. 

Reference. — On  the  loih  December  Rughoo- 
nath Dass  Carjee  laid  information  before  the 
police  that  Chuckerdhun  Raut  and  others  had 
caused  about  200  heads  of  cattle  to  trespass 
on  his  master's  land  and  that  they  did  mis- 
chief to  the  extent  of  Rs.  54  :  that,  as  these 
were  being  led  ofiE  to  the  thannah,  defendant 
and  others  formed  an  illegal  assembly,  and  re- 
leased them.  The  police  enquired  into  the 
case,  and  sent  up  three  men  for  trial  under 
Sections  143,  144,  4  47»  Indian  Penal  Code. 

llie  case  was  made  over  for  trial  to  the 
Joint  Magistrate,  who  convicted  all  three 
accused  under  Section  i,  Act  XXII.  of  186 1, 
and  sentenced  Chuckerdhun  Raut  to  a  fine  of 
Rs.  50,  or  in  default  to  rigorous  imprisonment 
for  one  calendar  month,  the  amount,  when  real- 
ized, to  be  paid  to  complainant.  The  other 
two  accused  were  sentenced  to  a  fine  of  Rs.  3 
each,  or  in  default  one  month's  rigorous  im- 
prisonment, the  fines  when  realized  to  be  paid 
to  Ram  Behara,  a  ryot  of  complainant. 

It  is  objected,  1st,  that  Sections  i,  a,  3,  4, 
Act  XXII.  of  1 86 1,  have  been  repealed  by  Act 
XVII.  of  1862  ;  2nd,  that  the  case  was  not 
cognizable  by  the  police,  and  ought  to  have  been 
instituted  by  petition  before  the  Magistrate 
•n  stamp-paper  ;  3rd,  that  Ram  Behara  was 
not  a  parly  to  the  case,  never  appeared  in  it 
at  all,  made  no  claim  for  compensation,  and 
ought  not  to  have  been  awarded  any. 


As  regards  objections  2  and  3,  the  Joint 
Magistrate  could,  under  Section  44,  Act  XXV. 
of  i86i,  as  amended  by  Act  VIII.  of  1869, 
award  compensation  to  any  person  Shown  to 
have  been  injured.  It  was  shown  in  the 
evidence  that  cattle  had  trespassed  on,  and 
injured,  Ram  Behara's  field.  The  police  also 
were  competent  to  take  notice  of  the  case 
under  Sections  143,  144,  447,  and  to  send  it 
up  for  trial.  Nor  was  the  Joint  Magistrate, 
in  disposing  of  it,  bound  to  adhere  to  those 
Sections.  I  do  not,  therefore,  think  these 
objections  of  any  avail.  The  first,  however, 
is  valid.  Section  i.  Act  XXII.  of  1861,  has 
been  repe^eS  by  Act  XVII.  of  1862,  and  the 
defendants  have  been  convicted  under  a  law 
which  is  not  in  existence.  . 

The  mistake  is  so  palpable  that  I  have  not 
thought  it  necessary  to  call  upon  the  Joint 
Magistrate  for  an  explanation. 

The  proper  Sections  to  convict  under  were 
426  or  427  of  the  Penal  Code,  and  the  mis- 
take was  purely  accidental. 

As,  however,  it  is  doubtful  whether  the  sen- 
tence is  under  the  circumstances  legal,  I  refer 
the  case  for  the  orders  of  the  High  Court. 
Judgment  of  the  High  Court. 

Macpherson,  J. — Although  in  this  case  the 
Joint  Magistrate  has  no  doubt  convicted  under 
certain  repealed ,  Sections  of  Act  XXIL  of 
186 1,  we  think  it  clear  that  he  might,  under 
Sections  426  and  427  of  the  Penal  Code,  have 
convicted,  and  have  passed  a  sentence  similar 
to  that  which  he  has  passed.  Therefore,  with 
reference  to  the  terms  of  Section  426  of  the 
Code  of  Criminal*  Procedure,  no  substantial 
injustice  having  been  done  lo  the  persons 
who  have  been  convicted,  we  think  that  we 
ought  not  to  reverse  or  alter  the  finding  or 
the  sentence  which  has  been  passed. 


The  6th  April  i87r. 

Present: 

The  Hon'ble  W.  Ainslie  and  G.  C.  Paul, 

Judges. 

Chemical   Examiner's  report— Evidence— Sec- 
-^6n  370,  Code  of  Criminal  Procedture. 

Committed  by  the  Magistrate^  and  tried  by  the 
Sessions  Judge  of  Beerbhoom,  on  a  charge 
of  murder. 

The  Queen  versus  Btshumbhur  Doss, 

Appellant.  ■ 

Under  Section  370  of  the  Code  of  Criminal  Procedure, 
the  original  report  of  the  Chemical  Gxaminer  bearing 
his  signature,  and  not  a  copy  of  the  report,  should  be 
i  put  in  evidence.  ' 
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Paul,  y, — In  this  case  it  appears  to  us  that 
the  conviction  should  be  affirmed.  There 
are  certain  clear  facts  in  tliis  case  which  it 
is  necessary  to  notice.  The  murdered  woman, 
Choranionee  Boishtubee,  was  the  mistress  of 
'  the  prisoner.  She  was  last  seen  alive  on  the 
25th  Aughran,  and  her  body  was  found  by 
the  Cho^vkeedar  Gogan  on  the  4th  Pous  in  the 
Heera  Ranchee  tank.  The  finding  of  the  body 
led  to  enquiries  being  made,  which  resulted 
in  the  searching  of  the  cow-house  of  the 
prisoner  and  the  discovery  of  a  grave  in 
which  a  dead  body  had  evidently  been  in- 
terred. The  earth  in  that  grave  was  moist, 
and  emitted  a  bad  smell.  Soifil^  skin  spoken 
to  by  the  medical  witness  as  being  that  of  the 
fingers  of  the  human  hand  was  found  in  or 
near  the  grave.  On  the  discover)'  having  pro- 
ceeded thus  far,  the  prisoner  produced  certain 
silver  ornaments  which  he  had  secreted  in  a 
mulberry-iield  ;  and  these  articles  were  identi- 
fied oy  the  maternal  uncle  of  the  deceased  as 
hers. 

The  prisoner  made  a  statement,  which  has 
been  dulv  recorded,  to  the  effect  that  he  was 
present  at  the  time  the  deceased  woman  was 
murdered  by  three  other  persons ;  that  he  saw 
the  grave  dug  and  her  body  interred ;  and  that 
subsequently  the  body  was  taken  out  and  thrown 
into  the  tank.     The  prisoner  also  says  that  the 
parties  who  murdered  the  woman  were  in  the 
act  of  taking  away  the  ornaments,  but  that 
he  interfered  and  took  them  and  buried  them. 
The.circum$tances  thus  detailed  make  it  clear 
that  Choramonee  was  murdered  at  or  about 
the  25th  Aughran ;  that  sHfe  was  buried  in  the 
cow-house  of  the  prisoner,  and  subsequently 
thrown  into  the  tank,   where  it  was  found 
by  the  chowkeedar.     The  only  question  which 
remains  is,  who  murdered  her.     If  we  accept 
the  prisoner's  statement,  it  would  appear  that 
he  was  an  accomplice  to  th^  act  of  murder ; 
and  he  has  therefore  been  properly  convicted. 
Taking  the  prisoner^  confessions  with  the 
general  facts  of  the  case  which  have  been 
proved,  we  think  he  took  an  active  part  in 
the  murder  of  the  deceased.    With  reference 
to  these  views,  the  judgment  and  sentence 
must  be  confirmed. 

Under  Section  370  of  Act  XXV.  of  1861,  a 
report  from  the  Chemical  Examiner  is  evidence 
in  a  criminal  trial,  if  ii  bear  the  signature  of  the 
Examiner  ;  and  according  to  this  Section  the 
original  report  bearing  the  signature  of  the  Ex- 
aminer should  be  put  in  evidence.  On  the 
present  occasion  we  observe  that  a  copy  of  the 
report  has  been  sent  up  by  the  Magistrate; 
this  is  wholly  irregular.  In  future,  care 
should  be  taken  that  the  original  report  be 
blibmitted. 


The  i4(h  April  1871 


Present 


The  Hon'ble  L.  S.  Jackson  and  A.  G. 
Macpherson,  Judges, 

Land-disputes— Order  by  public  senraiit-S«fi4 
tion  318,  Code  of  Crimuial  Proc6dire-Se^| 
tion  x88,  Penal  Code.  ! 

Abelakh  Lall  and  oihers^  Petitioners^ 


versus 

Sirnam  Singh,  Opposite  Party, 

Mr.  R.  T,  Allan  and  Baboo  Kishen  &M 
Mookerjee  for  the  Petitioners. 

Baboo  Kali  Kishen  Sein  for  the  Opposite 

Party. 


Where  an  order  had  been  made  by  a  Magisb*^ 
under  Section  318  of  the  Code  of  Criminal  Procedirei* 
favor  of  A  in  respect  of  certain  land,  and  B  sA*' 
quently  obtained  an  order  from  the  Collector  dcd»*| 
him  entitled  to  the  same  land,  in  pursuance  of  «W*^  i 
was  put  into  possession  by  an  oflRcer  of  the  Cofccttf ; 
it  was  held  that,  before  B  could  be  convicted  aider  Sec* 
tion  1S8  of  the  Penal  Code  of  disobeying  an  order  ■•* 
by  a  public  officer,  it  should  be  proved  that  B  «as  a««« 
of  the  order  under  Section  318,  and  that,  hivinj  tW 
knowledge,  he  disobeyed  it. 

Jackson,  7".— It  seems  to  me  that  that  part 
of  the  proceedings  of  the  Magistrate  cod§i«- 
ed  on  appeal  by  the  Sessions  Judge,  ]Hiicii 
relates  to  the  conviction  of  the  petitioiio* 
under  Section  188  of  the  Indian  Penal  Code. 
ought  to  be  set  aside.  The  supposed  ofteace 
under  Section    1 88    consisted  in  this— iMi 
whereas  an  order  had  been  made  at  some  pre- 
vious time  in  respect  of  the  land  which  «» 
the  subject  of  dispute  by  the  MagisW» 
under  Section  318  of  the  Code  of  Cfia^ 
Procedure,  and  whereas  the  pc«itH>n^  *** 
sequently  obtained  a  decision  oC  the  C«wW 
(in  proceeding  to  which  both  the  pelitiow^ 
who  are  prosecutors,  were  parties),  that  «* » 
say,  an  order  or  award  declaring  the  pcutwft- 
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)lR  entitle  to  a  settlement  for  the'  land  in 
stion,  and  were  placed  In  possession  of 
land  by  an  officer  of  the  Collector ;  the 
istrate  considered  him  to  have  thereby 

ringed  the  order  made  under  Section  318, 
to  have  committed  an  offence  under  the 

Ith  Section  of  the  Code. 

The  Sessions  Judge  who  tried  this  case  on 
)eal  appears  to  have  considered  that  the 

)BDt  for  decision  was  whether  the  opposite 
/,  having  got  an  order  under  Section  3 1 8, 
been  subsequently  ousted  by  due  course 

[law. 

That,  however,  it  seems  to  me,  is  not  the 
point  for  decision.  The  question  is 
ler,  in  the  circumstances  stated,  the  peti- 
ler  can  be  said  to  have  known  that  by  an 
5r  promulgated  by  a  public  servant,  that 
to  say,  the  Deputy  Magistrate,  and  then 
force,  he  was  directed  to  abstain  from  a 
lin  act,  that  is,  from  acquiring  and  keep- 
possession  of  the  land,  and  with  that 
pledge  to  have  disobeyed  that  direction. 
',  it  appears  to  me  that,  when,  after  the 
jing  of  the  order  under  Section  318,  th^ 
';ctor,  assuming  to  act  on  the  part  of  the 
^emment,  and  to  deal  with  this  land  as 
nog  land  of  a  khas  mehal,  made  an  award 
favor  of  the  petitioners,  and  placed  them 
^possession  through  his  own  officers,  he  did, 
ay  the  least,  by  such  act,  give  the  peti- 
irs  cause  to  believe  that  they  were  there- 
entitled  to  receive  and  retain  possession  of 
land  to  which  such  award  related,  and 
sequently  they  could  not  have  been  said 
b  have  voluntarily  committed  an  offence 
Mer  Section  188. 

Without  placing  the  decision  of  the  Court 
^  all  upon  the  ground  which  I  am  about  to 
**te,  I  think  it  may  be  added  that,  consider- 
Pi?  that  the  offence  supposed  to  have  been 
^mmitted  under  Section  188  arose  out  of  the 
J7  same  act  which  had  formed  the  ground 
w  a  conviction  under  Section  144,  while  I 
«Jnit  that  the  Magistrate  was  legally  com- 
petent to  convict  the  prisoners  under  both 
^^ions,  it  seems  to  me  to  have  been  at  least 
ponnecessary  and  harsh  proceeding,  when  a 
*J|ere sentence  had  been  already  passed  under 
^on  144,  to  pass  a  further  sentence  of  fine 
'wer  Section  188. 

I  think  the  order  of  the  Magistrate  to  the 

^nt  1  have  stated,  that  is  to  say,  as  regards 

«e  conviction  under  Section  1 88,  must  be  set 
aside. 

^(tcphersony  J, — I  concur. 
Vol,  XV. 


The  15th  April  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice^  and  the  Hon'ble  G.  Loch,  Judge. 

Theft— Joint-proprietor— Section  378,  Penal 

Code. 

Reference  to  the  High  Courts  under  Section 
434  ^f  '^^  ^^^^  ^f  Criminal  Procedure^  by 
the  Ufficiatiryi  Magistrate  of  Backer  gunge. 

Keamuddin  versus  Allah  Buksh. 


Section  37S  of  the  Penal  Code  does  not  include  under 
the  offence  of  theft  the  case  where  one  joint  proprietor 
takes  into  his  own  sole  possession  property  belonging  to 
himself  and  his  co-proprietors  which  had  previously  been 
in  their  joint  custody. 


Normany  C  J. — The  point'in  this  case  is  as 
follows  : — 

Keamuddin,  the  gomashtah  of  a  shop  call- 
ed the  shop  of  Mozuffer  Meah,  was  coming 
out  of  the  Small  Cause  Court  with  some 
books,  a  khutean  and  a  jummah-khuruch  ac- 
count, belonging  to  that  shop. 

Allah  Buksh,  who  had  a  share  in  that  shop, 
took  these  books  out  of  the  possession  of 
Keamuddin,  and  kept  them  against  the  will  of 
Keamuddin,  saying  they  were  his. 
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The  Deputy  Magistrate  says  :  "  The  fact  of 
Allah  Buksh  having  a  right  to  the  papers 
is  not  questioned  in  this  case.  He  may 
have  every  right  to  them  ;  but,  so  long  as 
they  are  legally  in  the  possession  of  another 
person,  he  can'not  get  pcfssession  of  them 
except  through  the  CiviJ  Court.  It  matters 
little  either  whether  he  is  any  special  gainer 
by  taking  possession  of  the  papers,  when 
the  fact  remains  that  he  did  take  them — and 
that  against  the  will  of  the  complainant.'* 

The  Deputy  Magistrate  found  Allah  Buksh 
guilty  of  theft,  and  sentenced  him  to  a  fine  of 
Rupees  10,  and  ordered  the  papers  to  be  re- 
turned to  the  complainant. 

It  appears  to  me  that  this  conviction  cannot 
be  sustained. 

Keamuddin  was  the  servant  of  the  prisoner, 
Allah  Buksh,  an  d  his  partners.  By  Section 
27  of  the  Indian  Penal  Code,  it  is  declared 


5« 


Criminal 


THE  WEEKLY  REPORTER. 


Rulings. 


^u 


that,  when  property  is  in  the  possession  of  a 
person's  servant,  it  is  in  that  person's  posses- 
sion within  the  meaning  of  the  Code. 

The  khutean  and  jumma-khunich  account 
must,  therefore,  be  taken  to  have  been  in  the 
possession  of  Allah  Buksh  and  his  co-sharers 
at  the  time  when  Allah  Buksh  took  them  from 
Keamuddin. 

Section  378  does  not  include  under  the 
ofiFence  of  theft  the  case  where  one  joint-pro- 
prietor takes  into  his  own  sole  possession  pro- 
perty belonging  to  himself  and  his  co-proprie- 
tors, which  had  been  previously  in  their  joint- 
custody.  If  the  law  were  as  supposed  by  the 
Magistrate,  no  master  could  safely  take  his 
own  property  from  the  hand  of  his  servant. 
No  partner  in  a  business  could  safely  take  a 
rupee  from  the  till  for  the  most  urgent  neces- 
sity. 

It  may  be  that  the  accused  did,  or  intended 
to  do,  some  wrong  to  his  co-sharers  in  taking 
possession  of  the  books.  But,  if  so,  the  of- 
fence, if  any,  is  not  theft. 

I  am  of  opinion  that  the  conviction  and 
order  of  the  Deputy  l^agistrate  must  be 
quashed,  and  the  fine  refunded. 

Lochf  y, — To  constitute  the  offence  of  theft, 
there  must  be  not  only  a  taking  against  the 
will  of  the  person  in  possession,  but  a  taking 
dishonestly.    The  definition  of "  dishonestly," 
as  given  in  Section  24  of  the  Penal  Code, 
18  the  doing  anything  with  the  intention  of 
causing  wrongful  gain  to  one  person  or  wrong- 
ful loss  to  another  person.    Did  Allah  Buksh 
take  the  book  from  the  gomashtah  dishonestly 
as  defined  above  ?  He  does  not  appear  to  have 
done  so  with  any  intent  to  injure  his  co-part- 
ners, or  to  derive  gain  to  himself.     It  is  true 
that  the  gomashtah  says  in  his  examination 
that  the  papers  showed  an  entry  of  Rupees 
500,  by  not  showing  which  the  accused  would 
gain.    But  there  is  nothing  to  show  that 


Allah   Buksh  intended  to  make  sway 
these  papers,  and  the  gomashtah  admits 
they  were  heretofore  in  the  possession 
Allah  Buksh  and  his  two  co-sharers.   I 
not  think  the  charge  of  theft  is  made 
and  I  concur  with  the  Chief  Justice  io  qt 
ing  the  conviction,  and  directing  the 
ment  of  the  fine. 


The  2ist  April  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayley  an^  A.  G.  \ 
pherson,  fudges. 

Procedure — Flogging^— PreTions 

The  Queen  versus  Nuzee  Nushvo,  Apfeil 

Commti/ed  by  ike  Magistrate^  and  tried hy 
Sessions  Judgeof  Rungpore^  on  tt  ikaq 
thefi  in  a  building. 

As  a  rule,  before  flog^ng  is  cfiveo  as  an 
punishment,  there  ought  to  be  formal  evidence 
record  of  the  previous  convictions  relied  oo. 
viction  and  identity  of  the  prisooer  ought  to  he  { 
in  the  regular  way.    A  mere  ky feut  i«  no  evideta  i 
ever. 

Macpherson,  j. — I  see  no  reason  to 
fere,  as  the  prisoner  admitted  having 
twice  before  convicted  of  theft. 

I  desire  to  add,  however,  that,  as  a 
before  flogging  is  given  as  an  additionil 
ishment,  there  ought  to  be  formal 
upon  the  record  of  the  previous  Iconvii 
relied  on.     The  conviction  and  ideniil 
the  prisoner  ought  to  be  proved  in  the 
lar  way.     A  mere  kyfeut,  such  as  there 
in  this  case,  is  no  evidence  whatever. 

The  prisoner,  however,  by  admiuing 
convictions,  removed  all  questions  in  this 
ticular  case. 

I  would  dismiss  the  appeal. 

Bayley^  J .-^\  concur. 
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The  22nd  April  1871. 

Present: 

kc  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

PrDcedurc — Previous  conviction, 
tie  Queen  versus  ShtxkYi  Ramzan,  Appellant. 

'9mmiliedby  the  Assistant  Commissioner y  and 
tried  by  the  Deputy  Commissioner  0/ Singh- 
UooMy  on  a  charge  of  theft,    - 

t^  mere  kyfeut  from  the  record-office  is  not  suffi- 
infc  to  prove  a  former  conviction  against  a  prisoner. 
Ifece  should  be  sworn  testimony  to  the  fact,  and  also 
ilie  identification  of  the  prisoner  with  the  person 
isiiottsly  convicted. 


''GliTcer,  y. — ^Thkrk  can  be  110  doubt  thai 
W  prisoner  has  been  pro|)erIy  convicled  of 
|eft  under  Section  380,  Penal  Code.  There 
|l)r  be  a  question  as  to  how  much  lie  stole. 
It  it  is  clear  that  he  took  at  least  2  rupees. 

'The  piisoner  has  been  sentenced  to  4  years' 
porous  imprisonment,  apparently  on  account 
[  bis  having  been  twice  before  convicted  of 
left  in  June  1870;  but  there  is  no  evidence 
a  the  record  of  these  convictions.  It  is  not 
BOugh  for  the  prosecution  to  file  a  kyfeut 
€m  the  record-office,  setting  forth  the  fact 
lat  oae  Sheikh  Ramzan  had  been  twice  be- 
pe  convicted  of  theft.  There  should  have 
90  sworn  testimony  to  the  fact,  and  also 
I  the  identification  of  the  prisoner  before 
le  Court  with  the  Sheikh  Ramzan  previous- 
f  convicted. 

If  the  fact  of  the  two  previous  convictions 

c  expunged  from  the  record,  the  offence  of 

rhich  the  prisoner  has  been  convicted  does 

lOt  seem  to  call  for  such  a  severe  sentence  as 

years'  rigorous  imprisonment.     We  reduce 

to  two  years'  rigorous  imprisonment. 


The  a  4th  April  1871. 

Present : 

The  Ilon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Procedure— Accused —  Discharge  —  Prosecutor 
— Complainant — Sections  67  and  z8o»  and 
Chapter  XIV.,  Code  of  Criminal  Procedure* 

Reference  to  the  High  Courts  under  Section 
434  of  the  C%ie  of  Criminal  Procedure^  hy 
the  Officiating  Sessions  Judge  ofjessore. 

Tuki  Mahomed  Mundul  versus  Kisto  Nath 

Rai  and  others. 

Where  the  accused,  who  has  been  duly  summoned  or 
arrested  under  a' warrant  in  a  case  under  Chapter  XIV., 
Code  of  Criminal  Procedure,  is  present  to  meet  any 
charge,  and  no  evidence  is  forthcoming  against  him  ow- 
ing to  the  absence  of  the  prosecutor  and  nis  witnesses, 
if  It  be  not  shown  to  the  Magistrate  that  the  case  is 
one  in  which  he  ought  to  adjourn  the  enquiry  under 
Section  224,  the  Magistrate  is  bound  to  discharge 
such  accused  person. 

Section  iSo  of  the  Code  of  Criminal  Procedure  was 
not  intended  to  enable  a  Magistrate  in  ordinary  cases 
to  examine  witncsscb  in  the  absence  of  the  accused, 
lender  Section  67  of  tVie  Code  of  Criminal  Procedure, 
a  complainant  has  a  right  to  an  adjudication  upon 
the  point  whether,  in  the  judgment  of  the  Magistrate, 
there  is  sufiicient  ground  for  proceeding. 

Normany  C  7"-— The  point  referred  to  the 
High  Court  in  this  ca^se  is,  \vhether  a  Deputy 
Magistrate,  in  dealing  with  a  charge  of  wrong- 
ful confinement  under  Section  342  of  the 
Indian  Penal  Code,  under  Chapter  XIV.  of 
the  Code  of  Criminal  Procedure,  has  power 
to  discharge  the  accused,  if  the  prosecutor  and 
witnesses  are  not  present  on  the  day  fixed  for 
the  hearing.  *  * 

Notwithstanding  the  c&e  cited  from  the 
loth  Weekly  Reporter,  page  31,  I  think  that 
there  is  no  doubt  but  that,  where  the  accused, 
who  has  been  duly  summoned  or  arrested 
under  a  warrant,  is  present  to  meet  any  charge, 
and  no  evidence  is  forthcoming  against  him, 
if  it  be  not  shown  to  the  Magistrate  that  the 
case  is  one  in  which  he  ought  to  adjourn  the 
inquiry  under  Section  224,  the  Magistrate  is 
not  only  authorized,  but  is  empowered,  and 
in  fact  required,  to  discharge  such  accused 
person.     The  case  of  the  accused  stands 
thus ;  On  the  day  of  trial,  not  only  has  no 
offence  been  proved,  but  there  is  no  evidence 
on  which  a  Magistrate  could  possibly  find 
that  an  offence  had  been  proved. 
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The  point,  however,  does  not  arise  on  the 
facts  of  the  case  before  us.  On  the  28th  of 
December  a  complaint  appears  to  have  been 
preferred  by  the  prosecutor  to  the  officer  in 
charge  of  the  police-station,  which  resulted 
in  an  enquiry,  which  must  have  been  by  order 
of  the  Magistrate,  and  a  report  that  the 
charge  of  wrongful  confinement  was  a  false 
one.  Dissatisfied  with  the  result  of  the 
police-inquiry  on  the  i6th  of  January,  the 
prosecutor  made  his  complaint  under  Section 
66,  before  the  Joint  Magistrate,  Mr,  ♦  *  *, 
who  examined  the  prosecutor  on  the  1 7th ; 
but  his  only  order  on  that  complaint  was : 
"  Let  this  be  put  with  the  *Poj|ice-papers." 
There  seems  to  be  an  order  of  the  Joint 
Magistrate  on  the  police-report  On  the  i6th 
that  witnesses  should  be  in  attendance  on  the 

2ISt. 

On  the  2 1  St  the  case  was  adjourned  to  the 
28ih.  The  complainant's  witnesses  had  been 
summoned — by  which  authority  I  know  not 
— and  were,  in  fact,  then  in  attendance.  On 
the  28th  the  case  was  made  over  to  the  Deputy 
Magistrate,  who,  in  an  order  stating  that  he 
had  no  time  to  take  up  the  case  on  that  day, 
fixed  the  ist  of  February  for  hearing  the 
complainant's  witnesses.  On  the  istof  Feb- 
raar)%  the  complainant  and  his  witnesses  not 
being  in  attendance,  the  case  was  dismissed 
by  the  Deputy  Magistrate. 

Down  to  this  time  no  summons  or  warrant 
had  issued  against  the  defendant.  The 
Joint  Magistrate  did  not  decide  that  there 
was  no  sufficient  ground  for  proceeding.  All 
that  we  know  on  that  point  is,  that  the  Joint 
Magistrate  and  the  Deputy  Magistrate  be- 
tween them  have  burked  the  case  and  got  rid 
of  a  troublesome  complainant.  I  think  the 
Joint  Magistrate's  proceedings  were  illegal 
and  oppressive.  ^ 

The  law  contemulates  no  such  delays  as 
those  which  the  Jomt  Magistrate  has  inter- 
posed between  the  complaint  and  the  adju- 
dication upon  such  complaint. 

I  do  not  think  that  Section  180  was  ever 
intended  to  enable  the  Magistrate  in  ordinary 
cases  to  examine  witnesses  in  the  absence  of 
the  accused.  I  do  not  say  that  a  case  may 
not  be  supposed  in  which  such  a  course  may 
be  necessary. 

On  the  17th  of  January,  with  the  police- 
report  and  the  examination  of  the  complain- 
ant before  him,  it  is  very  diffcult  to  see  why 
the  Joint  Magistrate  should  not  have  proceed- 
ed at  once  to  pass  orders  under  Section  67. 
The  reference  to  the  Subordinate  Magistrate 


on  the  28th  must  have  been  an  additii 
cause  of  vexation  and  expense  to  the 
tunate  complainant. 

Delay  in  the  adjudication  upon  complab 
in  small  criminal  cases  is  a  great  hardship 
poor  people,  who  may  be  debarred  from 
sorting  to  Courts  of  Justice  by  finding 
the  remedy  is  an  evil  more  grievoos  than 
wrong. 

The  complainant  had  and  has  a  right 
an  adjudication  under  Section  67,  opon 
point  whether,  in  the  judgment  of  the   ~ 
trate,  there  is  sufficient  ground  for  pi 
ing.     I  think  it  may  very  well  be  that 
complainant's  absence  on  the  day  of  h< 
may  have  been  caused  by  the  utier  w( 
ness    of  hanging    about    the   police-s 
in  the  first  place,  and  the  Coi^  aftei 
with  his  witnesses,  in  the  hope  of 
a  proper  hearing.     I  think  Mr.  *     • 
be  directed  to  restore  the  case  to  his 
file,  and  to  do  now  what  he  ought  to 
done  at  latest  within  a  few  days  after 
31st  of  last  December. 

Ainslie,  J, — It  appears   to  me  that 
question  referred  to  this  Court  does  not 
in  this  case.     The  Magistrate  had  not  ii 
nor  had  he  made  any  order  to  issue,  any 
rant  or  summons  to  bring  the  accused 
before  the  Court. 

The  matter  was  in  that  stage  to  which 
provisions  of  Section  180  of  the  Crinii 
Procedure  Code  apply.  By  Section  t\^ 
amended  by  Act  VIII.  of  1 869,  the  pi 
of  Section  180  are  extended  to  cases 
by  the  Magistrate  under  Chapter  XIV.  of 
Code.  The  Magistrate  had  before  him  a 
port  by  the  police,  on  the  charge  preferred 
the  complainant  at  the  police-station  to 
effect  that  it  was  a  false  charge. 

On    the    1 6th   of  January    187 1.  he 
rected  that  a  limited  number  of  wito^ 
should  be  sent  in  for  examination.    Wlidb< 
he  had  before  him  at  this  time  the  compliii 
ant's  petition,  which  bears  date  4th 
1277,   corresponding   to  the    i6lh  Jam 
1871,  is  uncertain;  but  this  is  not 
When  the  complainant  had  been  cxamiiM 
on   the    17th,   he   made  an   order  that 
complaint  should  be  put  up  with  the  pol 
papers ;  and  as  he  made  no  farther  order 
it,  I  think  his  order  of  the   i6th  most 
taken  as  intended  to  be  a  sufficient  order 
the  matter  and  as  made  under  Section  i8o>| 

By  the  order  of  the  i6ih  January,  the  iw 
idem  was  fixed  for  proceeding  with  tlie  prelir' 
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nary  enquiry,  under  Section  1 80.  Apparently 
BO  steps  were  taken  to  bring  in  the  witnesses, 
and  on  the  2  ist  the  Magistrate  made  a  further 
order  that  they  should  be  summoned  to  attend 
on  the  28th. 

Onthe  28th  certain  witnesses  attended  under 
the  summons,  and  on  that  day  the  Magistrate 
•made  over  the  case  to  the  Deputy  Magistrate 
with  instructions  to  satisfy  himself  by  ex- 
amining the  witnesses  whether  there  were  suffi- 
cient grounds  for  proceeding  further,  and  to 
[go  on  with  the  case  or  dismiss  it  summarily 
raccordingly.  On  the  same  day  the  Deputy 
Magistrate  recorded  an  order  to  the  effect 
^liat  he  was  unable  to  proceed  with  the  case 
[on  that  day,  and  directed  that  the  witnesses 
^Should  be  discharged  on  recognizances  to 
^appear  again  on  the  ist  of  February.  On 
Ithe  1st  of  February  the  case  was  called  on, 
il)tJt  neither  complainant  nor  witnesses  were  in 
[attendance,  and  it  was  dismissed  on  default. 
[Such  being  the  facts,  it  appears  to  me  that 
l&e  ruling  quoted  by  the  Sessions  Judge, 
feported  in  10  Weekly  Reporter,  Criminal 
Rulings,  p.  3 1 ,  does  not  apply.  Still  less  does 
the  ruling  reported  in  12  Weekly  Reporter, 
I  p.  27,  Criminal  Rulings,  do  so. 
I  This  was  a  case  in  which  the  complaint  had 
^aot  been  admitted  :  the  issue  of  process  against 
I  the  accused  was  dependent  on  the  Court  being 
satisfied  of  the  propriety  of  making  any  order 
I  in  the  matter.  If  the  complainant  negligently 
!  failed  to  appear  and  satisfy  the  Court,  there 
l^s  nothing  to  make  it  incumbent  on  the 
'Deputy  Magistrate  to  proceed  further  with  the 
'  complaint. 

But,  under  the  circumstances  of  this  case, 
I  concur  in  thinking  that  the  non-attendance 
of  the  complainant  on  the  ist  February  ought 
not  to  have  been  treated  as  a  wilful  act  of 
'Jcgligence,  and  that  the  Deputy  Magistrate's 
order  of  that  date  dismissing  the  complaint 
should  be  set  aside. 


The  24th  April  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Procedure — Sanction  to  prosecute — Section 
169^  Code  of  Criminal  Procedure. 

(Miscellaneous  Case.) 

The  Queen  versus  Rajkishore  Roy  and  another, 

Petitioners. 

^^hooLuckee  Churn  Bose  for  the  Petitioners. 


Where  sanction  to  prosecute  on  a  criminal  charge 
under  Section  169  of  the  Code  of  Criminal  Procedure 
was  given  in  the  case  of  only  one  prisoner  out  of  two 
prisoners  who  were  tried  tog[ether,  the  High  Court  di- 
rected the  release  of  the  prisoner  in  regard  to  whom 
such  sanction  was  not  given. 

Glover,  J. — The  objections  urged  in  this 
application  for  revision  of  the  Sessions  Judge's 
and  Magistrates  orders  under  Section  404 
of  the  Criminal  Procedure  Code  are — 

(i)  That  Rajkishore  Roy  having  been  ac- 
quitted by  the  Deputy  Magistrate,  the  Magis- 
trate had  no  jurisdiction  to  take  up  the  case 
again. 

(2)  That  ffiere  was  no  sanction  to  the  pro- 
ceedings,'as  required  by  Section  169,  Code 
of  Criminal  Procedure. 

With  regard  to  the  first  objection,  I  ob- 
serve that,  although  the  order  of  the  Deputy 
Magistrate  is  recorded  on  the  printed 
*' judgment  of  acquittal"  form,  it  is  clear 
from  the  written  part  of  his  judgment  that 
the  accused  was,  as  a  piatter  of  fact,  dis- 
charged," and  not  **  acquitted."  The  words 
are  :  *'  Bedischarged  under  Section  250  of  the 
"Criminal  Procedure  Code;"  and  this  Sec- 
tion undoubtedly  refers  to  cases  in  which  no 
charge  has  been  drawn  up,  because  in  the 
Magistrate's  opinion  no  offence  has  been 
proved.  It  has  been  argued  that,  as  some 
evidence  was  taken  on  behalf  of  the  accused, 
the  order  passed  was  in  the  nature  of  an  ac- 
quittal. If  any  evidence  had  been  taken, 
no  doubt  this  would  be  so ;  but  there  is  no- 
thing on  the  recQrd  to  show  that  such  was 
the  case.  One  of  the  accused  appears  to  have 
stated  in  bis  defence  that  their  innocence 
would  be  shown  from  certain  record,  but 
he  did  not  put  in  this  record,  nor  call  any 
witnesses.  Moreover,  the  Deputy  Magistrate's 
own  language  makes  it  perfectly  clear,  to  my 
mind,  that  he  ^discharged  the  accused,  and 
did  not  acquit  him.  §e  refers  to  a  case  de- 
cided by  the  High  Court,  in  which  it  was  held 
that  a  person  giving  what  afterwards  turned 
out  to  be  false  information,  without  testing 
its  correctness,  was  guilty  of  irregularity,  but 
was  not  liable  to  be  prosecuted  for  a  false 
complaint ;  and,  considering  the  circumstances 
to  be  similar,  holds  that  Rajkishore  was  not 
liable  to  be  prosecuted. 

It  appears  to  me,  therefore,  that  the  Magis- 
trate had  jurisdiction  to  take  up  the  case 
de  novo. 

With  regard  to  Rajkishore  Rai,  it  is  clear 
that  sanction  under  Section  169,  Code  of  Cri- 
minal Procedure,  was  given ;  the  order  is  on 
the  record.  ^ 
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I  do  not,  however,  find  any  such  sanction 
in  the  case  of  Ramjeebun  Rai,  and  under  the 
circumstances  it  was  specially  necessary  to 
have  the  sanction  expressly  shown,  inasmuch 
as  Ramjeebun  admittedly  did  not  go  to  the 
police-station,  and  there  was  only  Rajkishore's 
statement  to  prove  that  the  information  had 
been  supplied  by  his  brother. 

I  think  that  ihe  prisoner,  Ramjeebun,  should 
have  the  benefit  of  the  omission  by  the  Ma- 
gistrate to  sanction  the  prosecution  against 
him.  With  the  order  passed  on  the"  other 
prisoner  there  seems  no  reason  to  interfere. 

Kemp,  y. — \  concur.  •« 


The  24th  April  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

JTudges. 

Procedure— Recognizance — Sccurity-^Sections 
280-282,  Code  of  Criminal  Procedure. 

Gobind  Sooboodhee  and  others,  Petitioners, 


Bab(h  Mohendro  Lall  Mitter  for  the  Peti- 
tioners. 

• 

An  order  calling  for  recog^nizances  under  Section  2S0, 
or  for  security  under  Section  2S1,  Code  of  Criminal 
Procedure,  must  be  passed  at  the  time  of  deciding  the 
original  case,  if  no  such  order  w  then  made,  subse- 
quent proceedings  must  be  taken  under  Section  282,  and 
the  parties  summoned  to  show  cause. 

Glover y  J, — We  are  of  opinion  that  an  order 
calling  for  recognizances  under  Section  280, 
Criminal  Procedure  Code,  or  for  security  un- 
der Section  281,  mui>t  be  passeii  at  the  time  of 
deciding  the  original  case.  The  words  "  in 
addition  "in  both  Sections  refer  to  the  sub- 
stantive sentence  passed  on  an»accused,  in 
consequence  of  which  sentence,  and  without 
any  further  enquiry,  such  person  is  at  once 
liable  to  be  called  on  for  either  recognizances 
or  securilv,  or  for  both. 

If  the  order  for  recognizance  or  security  is 
not  made  at  the  time  of  passing  final  sentence, 
any  subsequent  proceedings  must,  we  think, 
be  taken  under  Section  282,  and  the  parties 
must  be  summoned  to  show  cause  in  the  usual 
way. 

We,  therefore,  annul  the  orders  of  the 
Ofl5ciaiing  Joint  Magistrate. 


The  24th  April  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool  Chim- 
der  Mookerjee,  Judges. 

Procedttre->Breach  of  the  peace— Section  6^| 
Code  of  Criminal  rroc»liire. 

Reference  to  the  High  Courts  under  Siclidwi 
434  o/l^^  Code  of  Criminal  ProadurA 
by   the  Sessions  Judge  of  MvmensinghX 

Kartick  Chunder  Bal  (on  the  part  of  Dwarkahj 
nath  Rai),  Petitioner , 

versus  * 

Chunder  Nath  Chuckerbutty  (on  the  part  fli| 
Jannobi  Chowdrain),  Opposite  Party, 

Baboo  Mohinee  Mohun  Roy  for  the  Petitioiier,| 

Where  a  complaint  was  made  by  A  that  timber 
long^ing  to  his  master,  which  had  been  cut  and  stacl 
in  a  certain  place,  had  been  removed  by  B^  fi'lio 
that  the  timber  was  cut,  not  by  vl^jr  master,  bat  by  I 
self,  and  that  he  had  stacked  it  In  a  place  where 
always  put  his  timber,  it  was  held  that  the  Ma£istiile| 
could  not  proceed  under  Section  62  of  the  Code 
Criminal  Procedure,  but  was  bound  to  try  the  div, 
brought  against  B^  and  either  restore  the  Hmher  to  At 
or  leave  it  where  it  was,  according-  to  the  result  flf  (fee  I 
investigation. 

Reference, — Two  parties  having  conteid- 
ing  claims  to  some  stacked  timber,  the  Dqiil| 
Magistrate  then  in  charge  of  the  Attiah  Sob- 
division  called  upon  them  to  show  cai»e 
why  an  order  should  not  be  issued  under 
Section  62  of  the  Code  of  Criminal  Proce- 
dure. 

He  examined  two  witnesses,  who  deposed 
regarding  the  claims  set  up;  and  the  parties 
appeared  In  their  own  defence,  and  preseiitcd| 
petitions. 

The  Joint  Magistrate,  during  the  abseDcel 
of  the  Deputy  ^lagistrate,  received  chaif;e  of| 
I  the  Attiah  Sub-division,  and  passed  a  prol' 
bitory  order  in  respect  of  the  said  timber,] 
Considering  that  interference  by  cither 
with  the  same  would  be  likely  to  bring  al 
a  breach  of  the  peace,  he  recorded  an  ord( 
under  Section  62,  Code  of  Criminal  Procednit,! 
directing  them  not  to  interfere  with  the  tim-l 
ber,  until  their  dispute  was  eitlier  settled! 
amicably  or  by  some  competent  Court 
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This  order  appears  to  me  to  be  opposed  to 
the  ruling  of  the  Hon'ble  Court  reported 
in  Volume  XII.,  Weekly  Reporter,  page  38, 
Criminal  Rulings. 

!  It  was  there  laid  down  that  the  power  of 
'  Issuing  orders  to  prevent  breaches  of  the  peace, 
'  fc.,  conferred  on  a  Magistrate  by  Section  62 
I  of  the  Code  of  Criminal  Procedure,  extends 
only  to  immoveable  property  of  the  descrip- 
I  lion  set  forth  in  Chapter  XXII.  of  that  Code. 

[  The  Joint  Magistrate  in  explanation  states 
jfe  his  letter  (without  No.)  of' the  14th  instant 
Sthat  his  order  had  reference  solely  to  thfi 
[parties'  acts,  and. that  he  does  not  think  it  is 
I  effected  by  the  nature  of  the  propert}',  regard- 
feg  which  he  made  no  order. 

The  JoinI  Magistrate  appears  to  have  lost 
«ight  of  the  fact  that  in-  the  nature  of  the 
I  pr<^erty  lies  the  whole  pith  of  the  matter  as 
[  touching  the  legality  of  his  order. 

Neither  can  I  understand  how  an  order 
;  directing  that  certain  timber  should  not  be 
I  interfered  with  by  certain  parties,  under  cer- 
1  tarn  conditions,  can  be  constnied  as  not  being 
.«n  order  in  respect  of  that  property,  but 
riaust  be  taken  to  have  reference  "  solely  to 

the  parties,  acts." 

In  the  ruling  to  which  I   have  referred, 

'fte  Hon'ble  Mr.  Justice  L.  S.  Jackson  said  : 
'^ Baboo  Kali  Mohun  Dass  appeared  to  support 

■*'the  order  of  the  Magistrate.  He  took  two 
** points.  The  first  of  these  points  was  that 
"Section  62  justified  the  Magistrate  in  inter- 
"fering  with  money  in  the  hands  of  one  per- 
"son  to  which  another  person  laid  claim,  and 
"in  respect  of  which  it  was  thought  likely 

I  "that  a  quarrel  was  about  to  take  place 
"which  might  lead  to  a  breach  of  the  peace. 
"It  appears  to  me  as  clear  as  anything  can 

I  "be  that  the  Section  referred  to  could  have  i 
"no possible  bearing  on  the  point.     The  Le-  i 
"gislature  has  sufficiently  indicated  the  pur-  ! 
"poses  of  and  the  extent  for  which  and  to 
"which  the  interference  of  the    Magistrate 
"of  property,  when  adverse  claims  to  that 
"property  are  set  up,  may  take  place.     That 
"interference  is  expressly  restricted  to  im- 
" moveable  property  of  the  kind  set  forth  in 
"the  22nd  Chapter  of  the  same." 

I  have  deferred  submitting  the  records  of 
wis  case,  pending  the  receipt  of  the  Weekly 
Reporter  for  the  current  month.  Volume  XI V', 
No.  17,  in  which  is  reported  the  decision  of 
the  Full  Bench  of  the  Hon'ble  Court  to  the 
effect  that  the  order  of  a  JNIagistrate  under 
Section  62  of  the  Code  of  Criminal  Procedure 


is  not  a  judicial  order,  and  that  consequently 
the  Court  cannot  take  cognizance  of  it  under 
Section  404  of  the  Code. 

But,  on  reading  the  decisions  of  the  several 
Hon'ble  Judges  who  gave  that  ruling,  I  ob- 
serve that  it  was,  so  to  say,  assumed  that  wit- 
nesses would  not  be  examined,  or  parties 
called  upon  for  their  defence,  before  such 
orders  were  passed,  the  jurisdiction  of  the 
Magistrate  in  such  cases  being  of  a  very  sum- 
mar)^  character. 

It  may  so  happen,  however,  as  it  has  hap- 
pened in  thi^case,  that  parties  may  be  regu- 
larly called  upon  for  their  defence,  and  to  show 
cause  why  action  should  not  be  taken  under 
Section  62,  and  witnesses  be  examined,  as  they 
are  found  to  have  been  in  this  case ;  and  I  do 
not  construe  the  ruling  of  the  Court  to  imply 
that  under  no  circumstances  could  proceedings 
under  Section  62  be  of  a  judicial  character. 

It  seems  to  me,  with  reference  to  the  re- 
marks of  the  Hon'ble  Judges  in  the  case  I 
refer  to,  that  the  true  test  to  apply  to  the 
question  whether  a  proceeding  or  order  of  a 
Magistrate  under  Section  62  is  judicial  or 
not,  is  whether  parties  have  been  summoned 
to  show  cau.se,  or  placed  on  their  defence,  and 
witnesses  been  examined. 

Mr.  Justice  L.  S.  Jackson  said  :  — 

"  There  are  certain  Chapters  and  Sections  of 
the  Procedure  Code  in  which  a  specific 
procedure  is  laid -down  for  the  Magistrate  in 
cases  which  might  appear  to  be  such  as 
would  come  under  Section  62.  In  cases 
which  did  come  precisely  within  the  scope 
of  those  sections,  in  which  a  specific  proce- 
dure is  laid  down,  I  think  the  Magistrate 
would  be  bound  to  act  according  to  that 
procedure;  and  where  ftiat  procedure  re- 
quires the  hearing  o5*the  parlies,  and  the 
arriving  at  a  conclusion  upon  the  evidence, 
or  the  decision  of  any  contested  point,  no 
doubt  the  enquiry  becomes  judicial,  and 
the  order  is  judicial." 

Mr.  Justice  Kemp  said:  *•  No  evidence 
"  having  been  taken,  and  no  party  having 
"  been  put  upon  his  defence,  this  order  of  the 
"  Magistrate  was,  in  my  opinion,  not  a  judicial 
"order,  but  an  executive  order  to  prevent 
**  people  who  were  la^^•fully  employed  in 
"  bringing  their  goods  for  sale  in  the  markets 
"  from  being  obstructed  and  annoyed." 

The  Chief  Justice  said :  "  I  agree  wilh  Mr. 
"Justice  Phear  that,  if  we  look  upon  this 
"provision  in  the  Code  of  Criminal  Proce- 
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"dure  as  in  the  nature  of  an  injunction, 
"where  the  Court  would  exercise  its  power 
"in  the  same  way  as  it  would  in  the  case 
"of  an  injunction,  it  would  be  necessary  to 
"give  the  parties  an  opportunity  of  being 
"heard,  and  having  the  matter  tried  as  in  a 
"judicial  proceeding." 

I  have  given  these  extracts  from  the  judg- 
ments of  these  Hon'ble  Judges  because  they 
seem  to  me  to  bear  out  the  view  I  have  taken, 
that  proceedings  and  orders  under  Section  62 
become,  under  certain  conditions,  of  a  judicial 
character ;  and  of  that  character  they  seem  to 
have  been  in  this  case,  whef«  the  parties 
called  on  to.  show  cause  appearec^  to  do  so, 
and  witnesses  were  examined,  final  orders 
being  subsequently  passed. 

I,  therefore,  submit  that  the  order  of  the 
Joint  Magistrate  should  be  quashed  on  the 
following  grounds : — 

I  si, — That  though  passed  under  Section  62, 
Code  of  Criminal  Procedure,  it  was  from  the 
circumstances  attending  it  a  judicial  order. 

2nd, — ^That  it  was  an  illegal  order  with 
reference  to  the  ruling  of  the  Honorable 
Court  in  the  case  of  the  Queen  versus  Goluck 
Chunder  Gooho,  W.  R.,  Vol.  XII.,  Criminal 
Rulings,  page  38. 

Judgment  of  the  High  Court. 

Jackson,  y, — It  seems  to  me  that  the  order  of 
the  Magistrate,  as  regards  the  timber,  should 
not  have  been  passed  under  Section  62.  A 
charge  was  preferred  to  Mm  by  the  agent  of 
Dwarkanath  Rai,  that  the  timber  belonging 
to  his  master,  which  had  been  cut  and  stacked 
in  a  certain  place,  had  been  removed  from 
that  place,  and  taken  possession  of  by  certain 
persons.  Those  persons  denied  the  fact,  and 
stated  that  they  ha^  cut  the  timber  themselves; 
that  it  had  never  be6n  stacked  where  the  com- 
plainant alleged,  butnhat  it  had  been  stacked 
at  the  place  where  they  always  put  their 
timber.  The  Magistrate  should  have  enquir- 
ed into  this  complaint.  It  was  a  direct  charge 
of  theft.  If  the  complainant  proved  his  case, 
the  defendants  should  havebeenpunished,  and 
the  timber  restored  to  the  complainant.  If,  on 
the  other  hand,  he  could  not  prove  his  case,  it 
should  have  been  dismissed,  and  the  timber 
left  where  it  was.  The  passing  of  an  order 
under  Section  62  was,  in  fact,  not  trying 
the  charge  at  all.  I  think  that  the  Deputy 
Magistrate  should  be  directed  to  try  the 
charge  now,  as  he  ought  to  have  done  at 
first.  • 

^    Mookerjee,  J, — 1  concur. 


The  29th  April  1871. 

Present: 

The  Hon'ble  J.  P.  Norman,  0$ciaiingCh^ 
Justice^  and  the  Hon'ble  A  .G.  Macpbenwi, 
F.  A.  Glover,  .G.  C.  Paul,  and  Onootool 
Chunder  Mookerjee,  Judges, 

Jurisdiction — 0£fence  under  Registrttton  Act- 
Section  94,  Act  XX.  of  1866. 

The  Queen  versus  Sheogolam  Dass  ud 
another,  Appellants, 


Committed  by  the  Joint  Magistrate,  ojuitrui 
by  the  Sessions  Judge  of  Shahabadj  ot  $ 
charge  of  abetment  of  false  pemotutifit. 

Baboo  Tarucknath  Dutt  for  Appellants. 

In  the  case  of  an  offence  under  Section  94  oi^, 
Registration  Act  (X.K.  of  1866),  if  a  Magistrue  tfaidUl 
that  a  more  severe  sentence  is  necessary  than  hei&oo»> 
petent  to  inflict  under  the  power  vested  in  him  bjrMI 
XXV.  of  ib6i,  it  is  competent  to  him  to  proceed  iad|( 
Section  226  of  that  Act,  and  to  commit  the  aaosedli 
the  Sessions;  and  on  such  committal  a  beasiofls  Jwyl 
has  jurisdiction  to  deal  with  the  charges,  andtocoi^ 
and  sentence  the  accused,  as  provided  for  in  the  scMfll 
Sections  of  Act  XX.  of  1^66. 

This  case  was  referred  to  the  Full  Beach  hf 
Macpherson  and  Aiookerjee,  JJ.,wilktii 
following  remarks : — 

Macpherson,  J, — The  Sessions  Jaigc  ^ 
Shahabad  has  lound  the  appellants  guiltjof 
having  committed  an  offence  under  Sectiot 
94  of  Act  XX.  of  1866  (ihe  Registradoa  Ac4 
in  th^t  they  abetted  false  pefsonaiioo,  ind^ 
has  sentenced  them  to  rigorous  imprisonmait 
and  fine.  They  were  commitieil  by  ihe  jotft 
Magistrate  for  trial  at  the  Sessions  upon  lln 
charge  on  which  they  were  tried  and  coniicl-  1 
ed. 

'I'hey  appeal  to  this  Court.  We  have  dis- 
posed (unfavourable  to  the  appeilanis)  of  m 
their  objections  to  the  conviction  andsenlcncfc 
save  one  which  we  refer  for  the  decision  of « 
Full  Bench. 

The  question  is   whether  the  conviciiOi; 
ought  to  be  quashed  on  the  ground  that  ^ 
Sessions  Judge  had  no  jurisdiction  tottj  "* 
case. 

It  is  contended  that,  under  Section  95  ^ 
Act  XX.  of  1866,  the  case  ought  to  »« 
been  instituted  j«£/ /r/>^  before  a  person  cxtf- 
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fsing  the  powers  of  a  Magistrate  or  Subordi- 

ite  Magistrate  of  the  first  class,  and  that  the 

{ions  Judge  had  no  jurisdiction  to  try  it. 

support  of  this  view  a  decision  of  a  Divi- 

«  Court  (Phear  and  Hobhouse,  JJ.)  in  the 

of  Assanoollah  and  others  (lo  W.  R.,  p. 

|i,  Criminal)  is  relied  on. 

Bat  a  different  construction  of  the  law 
smsto  be  contained  in  a ''  Criminal  Letter'' 
the  i8th  July  1867,  No.  836  (8  W.  R., 
14,  Criminal  Letters),  issued  by  Sir  Barnes 

:ock,  Mr.  Justice  Loch,  Mr.  Justice  L.  S. 

:kson,  and  myself.     Although  the  Crimi- 

il  Letter  is  not  a  judicial  decision,  it  shows 

a  conflict  of  opinion  and  practice  exists  ; 

as  the  matter  is  one  of  some  importance, 

one  in  which  it  is  most  undesirable  that 
fy  doubt  should  exist,  we  think  that  it  should 
referred  ^o  a  Full  Bench  for  a  final  de- 
sion. 

If  the  Full  Bench  shall  be  of  opinion  that 
[Sessions  Judge  has  jurisdiction  in  a  case 

imitted  to  the  Sessions  by  a  Joint  Magis- 
le,  then  the  conviction  and  sentence  will 

affirmed;  if  the  Full  Bench  shall  be  of 

nion  that  the  Sessions  Judge  has  not  juris- 

:tion  under  the   circumstances,  then  the 

motion  ought  to  be   quashed,   and   the 

[soners  ought  to  be  released. 

he  judgments  of  the  Full  Bench  were  deli- 
vered as  follows  by — 

forman,  C.y, — In  this  case  the  prisoners, 
;:olam  Dass  and  Ramsoonder  Dass,  were 
irged  with  abetting  the  false  personation 
witness  in  registering  a  kubooleut  before 
Sub-Registrar  of  Assurances  at  Buxar.  | 
|e  offence  is  punishable,  under  the  94th  , 
:lion  of  the  Indian  Registration  Act   of 
^6,  with  a  term  of  imprisonment  which 
extend  to  seven  years.     In  pursuance  of 
provisions  of  Section  95,  the  prosecution 
instituted  before  the  Joint  Magistrate, 
by  him  the  prisoners  were  committed 
j trial  before  the  Sessions  Judge. 

'he  question  before  us  is  whether  the 
»ons  Judge  had  authority  to  try  the  pri- 
jers ;  whether  in  fact  the  conviction  by  the 
isions  Judge  ought  to  be  quashed  on  the 
^  iund  that  he  had  no  jurisdiction.  The 
reference  has  been  made  to  us  in  consequence 
Of  4  decision  of  Mr.  Justice  Phear  and  Mr. 
justice  Hobhouse,  which  is  to  be  found  in 
Ibe  10  Weekly  Reporter,  page  21,  in  which 
wose  learned  Judges  appear  to  have  held 
U^  the  whole  of  the  criminal  trial  under 
Section  95,  from  complaint  to  adjudication 
on  the  charge,  must  be  carried  on  before 
a»a  by  a  Magistrate  or  Subordinate  Magis- 
Vol,  XV. 


trate  of  the  first  class.     If  that  be  so,  of 
course  the  Joint  Magistrate  had  no  power  to 
commit  the  prisoners  to  the  Sessions.    We, 
however,  cannot  agree  in  the  interpretation 
which  has  been  put  by  those  two  learned 
Judges  upon  the  word  "institute"   in   the 
95th  Section  of  the  Indian  Registration  Act 
of  1866.     We  think  that  the  full  and  true 
meaning  of  that  word  is  given  by  construing 
it    as   '^commenced;''    that  the    Section    in 
question  would  preclude  Deputy  Magistrates 
and  others  not  having  the  powers  of  a  Magis- 
trate or  of  a  Subordinate  Magistrate  of  the 
first  class  from  entertaining  any  charge  of  an 
offence  undef^the  94th  or  other  Sections  of 
the  Act.     Construing  the  word  in  that  way, 
we  construe  it  .according  to  its  literal  and 
grammatical  meaning,  and  it  is  evident  that 
such  must  be  the  true  construction ;  for  on 
reference  to  the  21st  Section  of  the  Code  of 
Criminal  Procedure,  it  is  clear  that  a  Magis- 
trate has  no  power  to  sentence  a  prisoner  to 
the  full  period  of  imprisonment  to  which  he 
would  be  liable  under  Section  90  and  subse- 
quent Sections  down  to  Section  94  of  the 
Registration  Act.     The  21st  Section  ol  the 
Code  of  Criminal  Procedure  provides  that 
"  the  Criminal  Courts  of  the  several  grades, 
I  "  according  to  the   powers  vested  in  them 
*'  respectively  by  this  Act,  shall  have  juris- 
"  diction  in  respect  of  offences  punishable 
'*  under  the  Indian  Penal   Code  or  under 
'*any  special  or  local  law  (except  offences 
**  which  are  by  any  such  law   made   pun- 
**  ishable  by  some  other  authority  therein 
"specially  mentionod),  and,  in. the  investiga- 
"  tion  and  trial  of  the  offence  hereby  declared 

to  be  within  their  jurisdiction,  shall  be  guid- 
"  ed  by  the  provisions  of  this  Act." 

Therefore,  the  jurisdiction  of  the  Magistrate 
in  respect  of  an  offence  under  any  special  law 
is  the  same  as  in  respect  of  an  offence  punish- 
able under  the  Penal  Code.  *  Now,  the  Magis- 
trate of  a  district  or  other  officer  authorized 
to  exercise  the  powers  of  a  Magistrate  is  only 
empowered  to  punish  with  imprisonment  for 
a  term  not  exceeding  two  years.  Therefore, 
if  we  were  to  construe  the  word  "  instituted" 
as  if  it  was  intended  to  include  the  who'.e 
adjudication  upon  the  charge,  we  shoald  be 
construing  the  Act  in  a  way  which  would 
make  the  95th  Section  repugnant  to  Sections 
90,  91,  92,  93,  aad  94  of  the  same  Act; 
because  the  Legislature  would  first  impose  a 
penalty  of  seven  years'  imprisonment  in  cer- 
tain cases,  and  then  declare  that  the  offence 
should  be  triable  only  by  an  officer  who 
would  not  have  power  under  the  law  to 
inflict  a  punishment  with  imprisonment  for 
a  term  exceeding  two  years. 
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For  these  reasons  I  think  it  perfectly  clear  | 
that  the  rule  as  laid  down  in  a  letter  No.  836  j 
of  1867,  printed  in  Vol.  8  of  the  Weekly  ^ 
Reporter,  Criminal  Letters,  page  1 4,  is  correct ; 
and  that,  if  the  Magistrate  thinks  that  a  more 
severe  punishment  is  necessary  than  he  is 
competent  to  inflict  under  the  power  confer- 
red on  him  by  Act  XXV.  of  186 1,  he  should 
proceed  in  accordance  with  Section  226  of 
that  Act  to  commit  the  prisoners  to  the  Ses- 
sions.    We  think  it  clear  that  on  such  com- 
mittal the  Sessions  Judge  has  jurisdiction 
and  authority  to  deal  with  the  charge,  and 
sentence  the  prisoners  as  provided  for  in  the 
several  Sections  of  Act  XX.  of •f866. 

Macphersony  J, — I  am  of  the  same  opinion. 
I  think  that  what  was  said  In  the  letter  of 
the  1 8th  July  1867,  which  was  signed  by 
three  other  Judges  and  myself,  is  correct. 
The  result  is,  that  the  conviction  and  sentence 
are  affirmed,  and  the  appeal  is  dismissed. 

Glover  y  Paul,  and  Mookerjee,  J  J.,  con- 
curred. 


The  29th  April  1871. 


Present : 


The  Hon'ble  T.  P.  Norman,  Officialing  Chief 
Justice^  and  the  Hon'ble  A.  G.  Macpherson  1 
and  Onookool  Chunder  Mookerjee,  Judges.  I 

High  Court— Original  Criminal  Jurisdiction— 
Section  15  of  the  24  and  25  Vic,  C.  104. 

Criminal  Motion  No.  59  of  1871. 

In  the  Matter  of  Am^r  Khan. 

The  Government  of  Bengal,  Petitioner. 

Baboo  Unnoda  Pershad  Banerjee  for  the 

Petitioner. 

A  Judge  of  the  High  Court  making  an  order  in  the 
original  criminal  jurisdiction  of  that  Court  is  not  a 
Court  subject  to  the  control  of  the  Court  under  Section 
15  of  the  24  and  35  Vic,  c.  104. 

The  petition  of  the  Government  of  Bengal  in 
this  matter  was  as  follows : — 

That  an  application  was  made  to  the  Chief 

Justice  and  Mr.  Justice  Loch  on  Saturday 

-last,  representing  that  Mr.  Justice  Phear  had 


assumed  jurisdiction  in  an  appVication  for  tke 
transfer  of  a  criminal  case  from  P^tmtlL 
Calcutta,  and  representing  that  such  an  ap*' 
plication  could  only  be  heard  by  a  Bench  aC 
the  Court  appointed  under  Sections  13  and  14 
of  the  Act  of  Parliament  under  whidi  tk 
High  Court  is  constituted.  j 

That  the  Ch  ief  Justice  and  Mr.  Jostiot?! 
Loch  said  that  the  matter  was  not  in  a  stagr  j 
in  which  their  Lordships  could  interfere,  al»; 
though  it  might  well  be  that,  under  niles  of 
the  Cou  rt  already  made,  such  an  appHcatiot 
should  be  properly  heard  by  the  Fpuiib  Beodi 
of  the  Court,  as  appointed  to  hear  modonsii 
criminal  matters  relating  to  cases  pending  1i| 
the  Patna  district  ;  and  the  Court  added  th^ 
this  matter  would  be  properly  considered  b^ 
Mr.  Justice  Phear. 

That  this  opinion  was  mentioned  to  lb« 
Justice  Phear,  and  the  Advocate-Genenim 
heard  in  opposition  to  the  hearing  of  die  if* 
plication  by  the  learned  Judge,  but  the  J  ' 
decided  the  other  way,  and  delivered  a  j 
ment,  the  gist  of  which  seems  to  be  that  the 
of  Court  apportioning  the  business  cannot 
away  the  inherent  powers  of  eveiy  Jndgc 
exercise  the  full  powers  of  the  Court,  but 
mere  indications  of  the  most  convenient 
and  that,  in  the  present  instance,  the  most 
venient  course  was  that  the  application  sL-™- 
be  heard  by  himself  sitting  where  his  Lo«4 
ship  was. 

That  his  Lordship  Mr.  Justice  Phear accQcf" 
ingly  directed  notice  to  be  served  on  lb 
O'Kinealy,  who  has  hitherto  conducted  dl 
case  on  the  part  of  Government,  to  Ao» 
cause  why  the  case  should  not  be  transfentd  | 
from  the  Sessions  Judge  of  Patna  to  tht  1 
High  Court  for  trial  in  its  extraordinary  ori- 
ginal criminal  jurisdiction. 

That  as  it  is  doubtful  if  an  appeal  will  !• 
from  Mr.  Justice  Phear's  decision  after  a  ftil 
order  on  the  application  has  been  passed,  the 
Government  wish  to  make  it  clear  that  it  las 
neglected  no  means  which  the  law  affofdiof 
obtaining  a  hearing  before  a  Bench  properfj 
and  conveniently  constituted.  It  is  submit 
ted  that,  supposing  the  High  Court  has  power 
to  remove  a  case,  yet  many  powers  far  in  o- , 
cess  of  those  of  the  late  Supreme  Court,  and 
some  in  excess  of  those  of  the  late  Soddtf 
Court,  for  controlling  the  administration  « 
justice  in  the  country,  generally  were  giten 
to  the  High  Court  as  oeing  a  Court  comlMWjJ 
the  elements  which  formed  the  late  Snddj 
and  Supreme  Courts;  and  the  contentioow. 
Government  is  that  it  was  never  intended  t» 
authorize  the  assumption  of  a  single  \^ 
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jiitting  in  the  original  jurisdiction  to  exercise 
^ose  powers  uncontrolled  by,  or  it  may  be 
ieontrar)'  to,  the  opinions  of  the  Court  at  large. 
[&  is  also  submitted  that,  as  a  matter  of  fact, 
[the  Judges  who  sit  in  the  original  jurisdiction 
in  practice  belong  to  one  only  of  the  elements 
|ef  which  the  combined  Court  is  composed, 
find  that  the  exercise  of  the  power  assumed 
ly  Mr.  Justice  Phear  is  contrary  to  the  whole 
^irit  and  intention  of  the  Acts  and  Charters 
fc  which  the  Court  is  constituted.  On  these 
|ioiinds  the  Government  trust  that  the  Court 
jM  take  the  question  into  consideration,  both 
aith  reference  to  the  matter  pending  before 
Mr.  Justice  Phear,  and  in  order  to  guide  the 
jndge  of  Patna,  before  whom  the  case  is  ap- 
pointed to  come  on  immedrately,  and  in  whose 
Court  a  host^of  witnesses  are  cited  to  appear. 

;  *        Judgment  0/ the  High  Court, 

I 

\  Norman,  C.J. — I  am  of  opinion  that  the 
potirt  cannot  interfere  with  Mr.  Justice 
pcar*s  decision  in  the  case  of  Ameer  Khan, 
^less  that  decision  can  be  called  in  question 
w  a  formal  and  regular  way.  We  have  been 
Wted  to  interpose  Our  authority,  which  it  is 
toggested  that  the  Court  possesses  under  Sec- 
fcn  15  of  the  24  and  25  Vic,  Cap.  104. 
Bat  Mr.  Justice  Phear,  a  Judge  of  the  High 
fCourt,  making  an  order  in  the  Original  Cri- 
ftoinal  Jurisdiction  of  that  Court,  is  not  a 
[Court  subject  to  our  control  under  Sec- 
|tion  15. 

I  Macpherson  and  Mookerjee,  J  J.,  were  of 
tie  same  opinion. 


The  29th  April  1871. 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge, 

^^^cbarge— Committal— Section 435,  Act  VIII. 

of  Z869. 

The  Queen  versus  Sreenalh  Dey,  Appellant, 

Committed  by  the  Deputy  Magistrate,  and  tried 
h  the  Sessions  Judge  0/  Jessore,  on  a 
charge  of  rioting  armed  with  deadly 
^Mpons, 

^''.  C,  Piffard  diVidi  Bahu  Aushootosh  Dhur 
for  the  Appellant. 

The  dischar|re  by  a  Deputy  Magistrate  of  a  person 
«n4rged  with  an  offence  triable  only  by  aCourt  of  Session 


is  no  bar  to  the  Sessions  Judge  ordering  the  committal 
of  such  person  to  the  Sessions  under  Section  435,  Act 
VIII.  of  .1S69.  * 

NormaHy  C.J, — The  prisoner  was  put  on 
his  trial  before  Baboo  Cally  Prosunno  Sircar, 
Deputy  Magistrate  of  Bagirhat,  upon  a  charge 
of  rioting  armed  with  deadly  weapons,  under 
Section  148.  He  was  acquitted  by  the  Deputy 
Magistrate.  The  Judge,  under  Section  4^5 
of  the  Codeof  Criminal  Procedure,  ordered  tne 
commitment  of  the  prisoner  to  the  Court  of 
Session,  notwithstanding  such  acquittal.  The 
prisoner,  on  being  tried  by  the  Court  of  Ses- 
sion, was  coi-giicted  upon  a  charge  under  Sec- 
tion 149 — ihat  being  a  member  of  an  unlaw- 
ful assembly,  in  prosecution  of  the  common  ob- 
ject of  which  one  of  the  members  voluntarily 
caused  grievous  hurt  by  means  of  a  danger- 
ous weapon  to  one  Bangshi  otherwise  than  on 
grave  and  sudden  provocation,  he  iher^y 
committed  an  offence  punishable  under  Sec- 
tions 326  and  149. 

The  prisoner  has  appealed. 

Mr.  Piflfard  for  the  prisoner  objected  in 
the  first  instance  that,  having  been  acquitted 
by  the  Deputy  Magistrate,  the  Sessions  Judge 
had  no  power  under  Section  435  of  Act  VIII. 
of  1869  to  direct  the  committal  of  the  pri- 
soner. 

The  answer  to  that  is  that  the  charge  under 
Section  148,  upon  which  the  prisoner  was  put 
on  his  trial  before  the  Deputy  Magistrate,  is 
one  which  is  only  triable  before  the  Court  of- 
Session ;  and  I  may  observe  that  the  charges 
which  the  evidence  taken  before  the  Magis- 
trate would  have  properly  sustained,  viz., 
those  on  which  he  was  tried  before  the  Judge, 
viz,,  the  charges  under  Sections  149  and  326, 
are  triable  by  the  Court  of  Session  only. 

The  Deputy  Magistrate  tiad  no  jurisdiction 
to  try  the  prisoner ;  andtlferefore,  notwithstand- 
ing the  order  of  the  Deputy  Magistrate,  the 
prisoner  cannot  be  treated  as  a  person  who 
has  been  acquitted  by  a  Court  having  juris- 
diction to  try  him. 

I  think  there  was  nothing  in  the  Deputy 
Magistrate's  order  discharging  the  prisoner, 
which  he  calls  an  acquittal,  to  prevent  the 
Judge  from  ordering  the  committal  of  the 
prisoner  under  Section  435  of  Act  VIII.  of 
1869. 

Mr.  Piffard  next  attempted  to  show'  that 
there  were  discrepancies  in  the  evidence,  and 
that  the  story  told  by. the  witnesses  for  the 
prosecution  is  incredible. 
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It  is  certainly  a  strange  tale.  •  The  prisoner 
and  one  Mudden  Deb  have  a  quarrel  about  the 
right  to  some  land  in  Puttiakhali.  The  pro- 
secutor has  taken  a  pottah  from  Mudden  Deb. 
The  prisoner  and  his  party  in  three  boats  over- 
taking the  prosecutor,  Bangshi  Paramanick, 
who  was  in  a  boat  with  two  other  persons, 
one  of  them  a  chowkeedar,  called  out  to 
Bangshi  to  stop  and  listen  to  him.  The  pri- 
soner said  to  Bangshi,  "  You  must  give  me  a 
kubooleut."  Bangshi  said,  "  Why  should  I  give 
you  a  kubooleut  ?  '*  The  prisoner  said, "  You 
must."  Bangshi,  refused.  Kala  Chand,  the 
chowkeedar,  said,  "  Why  shouH  we  give  ku- 
booleuts.?"  The  prisoner  and  Gopinnth  ordered 
their  men  to  seize  Bangshi.  One  Dedar  lifted, 
up  a  spear  to  strike  Kala  Chand  chowkeedar, 
who  jumped  into  the  water.  The  witnesses, 
Kishore  and  Doorgachurn  Haldar,  say  that 
Bangshi  then  went  on  to  the  middle  of  his 
boat  with  a  paddle,  and  was  crying  out,  "  Who 
will  beat.''"  Then  two  men,  named  Choti 
Sikdar  and  Nazim  Mollah,  speared  Bangshi ; 
and  Roffi  Mahomed,  in  like  manner,  wound- 
ed Kishore.  There  was  an  outcry  that  a  man 
was  killed,  and  the  prisoner's  men  rowed  the 
boat  away  with  Bai^shi  and  Kishore.  After 
being  detained  twoi^^hree  days  at  the  house 
of  Gopinath,  a  dependant  of  the  prisoner  Sree- 
nath,  the  wounded  men  were  carried  back, 
and  left  in  a  deserted  homestead  belonging  to 
Doorgachurn  Haldar.  The  riot  took  place  on 
the  27th  of  August.  The  chowkeedar  made 
his  complaint  at  the  thannah  on  the  follow- 
ing day.  It  was  not  till  ^londay,  the  29ih, 
that  the  wounded  men  were  found  lying  in 
the  deserted  house  of  Doorgachurn.  The 
native  doctor,  who  was  absent  at  the  Sessions 
when  they  were  first  discovered,  saw  them 
on  the  31st.  He  found  that  the  hurt  sus- 
tained by  Bapgshi  was  of  a  most  serious 
character;  that  he  •would  prdbably  never  get 
over  it.  » 

The  Judge  records  that  the  leg  of  Bangshi 
is  so  bent  in  consequence  of  tlie  injury  sus- 
tained that  he  can  only  touch  the  ground  with 
his  toe ;  that  he  walks  by  the  aid  of  a  stick 
with  great  difficulty  ;  and  that  getting  up  a 
small  step  into  the  witness-box  evidently 
caused  him  great  pain. 

We  concur  with  the  Judge  and  assessors  in 
thinking  that  the  evidence  establishes  the 
guilt  of  the  prisoner.  The  sentence  of  three 
years'  rigorous  imprisonment  with  a  fine  of 
Rupees  300  to  be  realized  from  the  property 
of  the  prisoner,  who  in  default  of  pamcnt 
is  to  suffer  further  rigorous  imprisonment  for 
one  year,  appears  proper. 


The  29th  April  1871- 


P resent : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gk)fcr, 

Judges, 

Public  serrant— Section  22S,  Peaal  Code, 

Reference  to  the  High  Courts  under  Seci%9i 
434  ^f  ^^^  Code  of  Criminal  Proc^t 
by  the  Officiating  Magistrate  of  CuttacL.^ 

The  Queen  versus  Hurri  Kishen  Doss,  Po^ 

Inspector, 

• 

Before  a  conviction  can  be  had  under  Sectica  laS  dE 
the  Penal  Code  of  offering  an  insult  to  a  pubGc 
it  must  be  proved  that  there  was  an  intention  toil 

Glover,  J. — We  think  that  the  order  <rf the. 
Assistant  Magistrate  must  be  set  aside.  He' 
has  convicted  the  Inspector  of  Police  ander 
Section  228  of  "intentionally"  offering 
insult  to  him,  the  Assistant  Magistrate, 
public  servant  ^'  sitting  at  the  time  in  a 
of  a  judicial  proceeding/'  in  that  the  Inspectorl 
ordered  certain  policemen,  whose  presence 
was  necessary  in  the  Assistant  Magistrate's! 
Court,  to  attend  there  without  their  nniform 
belts. 

These  belts  we  observe  had  been  ordeiti 
by  the  Inspector- General  of  Police  to  be  sail 
into  the  Sudder  Station  of  Cutiack  for  \vt- 
spection,  and  this  was  the  reason  given  by 
the  Inspector  to  the  Assistant  Magistrate  fw 
the  absence  of  this  portion  of  the  policemen's 
accoutrements. 

That  any  officer  of  Government  doultf 
have,  under  the  circumstances,  taken  offence 
at  the  conduct  of  the  Inspector,  is  a  matter 
of  considerable  surprise  to  us;  bat  withoot 
commenting  on  the  Assistant  Magistnte's 
conduct  in  this  particular,  or  on  the  some* 
what  remarkable  explanation  which  he  sub- 
mitted to  the  Magistrate  of  his  district, 
we  have  no  hesitation  in  saying  that  the 
order  imposing  the  fine  was  not  warranted 
by  Section  228  of  the  Penal  Code, 

The  admitted  facts  show  that  there  coold 
have  been  no  "  intention  to  insult "  on  the 
part  of  the  Police  Inspector,  inasmuch  as  he 
was  merely  carrying  out  the  lawful  orders  d 
his  immediate  superior,  orders  which  origin- 
ated in  the  Inspector-General  of  Police  him* 
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iielf ;  and,  if  there  was  no  "  intention/'  there 

Ifipold  have  been  no  conviction. 

■ 

The  mere  fact  of  there  being  other  belts 
^nratlable  which  the  police  put  on  after  the 
fine  was  imposed  has  manifestly  nothing  to  do 
iinth  proving  a  prior  intention  to  insult  on  the 
Ipart  of  the  Inspector.  If  it  proves  anything 
te  all,  it  shows  a  desire  on  the  part  of  that 
fcScial  to  meet  the  Assistant  Magistrate's 
pishes  directly  he  knew  that  his  previous  con- 
^ct  had  been  ill  taken. 


The  29th  April  1871. 
>  Present : 

■ 

r 

^-        The  Hon'ble  F.  A.  Glover,  yudge, 

hdnre— Confessions— Section  205,  Code  of 
Criminal  Procedure. 


I     Thi 


I    The  Queen  versus  Bhikaree,  Appellant, 

Committed  by  the  Assistant  Commissioner^  and 
tried  by  the  Judicial  Commissioner  ofChota 
Nagporey  on  a  charge  of  attempting  to  com- 
mit murder. 


Points  out  the  importance  of  properly  recording  and 
\  atftestias^  the  confessions  of  prisoners  under  Section  205 
of  tfae  Code  of  Criminal  Procedure. 

The  prisoner  has  confessed  all  along  that 
be  wounded  the  woman,  and  has  justified  him- 
self by  the  fact  that  she  was  keeping  his 
fadier's  property  away  from  him. 

The  only  point  in  this  appeal  is  whether 
the  offence  proved  was  an  attempt  at  murder. 
The  prisoner  in  his  defence  at  the  Sessions 
denies  that  he  had  any  intention  to  kill ;  but 
intentions  are  to  be  presumed  from  acts,  and  as 
in  this  case  the  prisoner  used  a  highly  lethal 


weapon,  and  inflicted  at  least  one  dangerous 
wound,  his  intention  to  kill  may  fairly  be  pre- 
sumed. Moreover,  by  Section  307,  Penal  Code, 
he  would  be  rightly  convicted  if  the  act  done 
was  done  under  circumstances  that,  if  the  act 
caused  death,  the  offence  would  be  murder. 
In  this  case  there  can  be  no  doubt  that,  had 
the  woman  been  killed  under  the  circum- 
stances of  tl)^  prisoner's  act,  the  prisoner 
would  have  been  guilty  of  murder.  The  ap- 
peal is  rejected. 

I  desire  to  notice  the  informal  way  in  whjch 
the  Assistant  Commissioner  has  recorded  the 
prisoner's  confessions.  By  Section  205  of  the 
Procedure  Code,  a  Magistrate  is  bound  to 
attest  such  examination  by  his  signature,  and 
to  certify  under  his  owt^  hand  that  it  was 
taken  in  his  presence  and  in  his  hearing,  and 
that  it  contains  accurately  the  whole  of  the 
statement  made  by  the  accused  person.  In 
this  case  ihere  is  neither  attestation  nor  certi- 
ficate.  There  is  an  unreadable  initial  only 
appended  to  what  purports  to  be  the  accused's 
statement ;  and,  had  not  there  been  other  evi- 
dence on.  this  point,  the  omission  on  the  part 
of  the  Assistant  Commissioner  would  have 
been  fatal  to  the  conviction  under  Section 
307.  As  the  accused  repeated  his  confession , 
so  far  as  the  wounding  went,  to  the  Judicial 
Commissioner,  and  as  his  intention  is  pre- 
sumable from  the  nature  of  his  acts,  no  harm 
has  been  done  ;  but  the  result  might  have 
been  otherwise,  and  the  Judicial  Commission- 
er is  requested  to  impress  on  his  subordinates 
the  necessity  of  a  strict  adherence  to  the 
forms  of  the  Criminal  Procedure  Code. 
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The  2nd  May  1871. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chig 
Justice,  and  the  Hon'ble  G.  Loch,  A.  G. 
Macpherson,  G.  C.  Paul,  and  Onookool 
Chunder  Mookerjee,  Judges, 

Joriadiction— Appellate  Court^Subordi  nate 
Court — Sanction  to  prosecution — Sections 
XXX,  X69,  x7Xy  422,  Code  of  Criminal  Procedure. 

Reference  to  the  High  Court,  under  Section  434 
of  the  Code  of  Criminal  Procedure^  by  the 
Sessions  Judge  of  Nuddea, 

The  Queen  versus  Buktear  Maifaraz. 

When  an  Appellate  Court  directs  further  evidence  to 
be  taken  by  a  Subordinate  Court  under  Section  422 
of  the  Code  of  Criminal  Procedure,  it  is  competent  to 
the  Subordinate  Court  before^ which  such  evidence  is 
pven,  if  any  offence  against  public  justice  as  described 
in  Section  169  is  committed  before  such  Court  by  a 
witness  whose  evidence  is  being  recorded  therein,  to 
send  the  case  for  investigation  to  a  Magistrate  under 
the  provisions  of  Section  171 .        * 

The  words  "whether  for  the  decision  of  such  cases  in 
"the  first  instance  or  on  appeal,  or  for  commitment  to 
"  any  other  Court  or  Officer,"  in  Section  1 1  of  the  Code 
of  Criminal  Procedure,  are  not  intended  as  an  exhaus- 
tive enumeration  of  the  functions  of  Criminal  Courts. 

Referenceby  the  Sessions  Judge,— It  Sippe^rs 

that  the  offencewith  which  the  prisoner  stands 

charged  in  this  case  arose  out  of  a  deposition 

before  the  Assistant  Magistrate  of  Meherpore, 

naken  under  orders  of  the  District  Magistrate  in  | 


his  appellate  capacity.  The  Assistant  Ma; 
trate,  considering  there  were  grounds  for 
peeling  perjury  in  prisoner  when  givii^ 
dence  before  him,  held  a  preliminary  enqai 
under  Section  171,  and  made  over  the  pri 
to  the  District  Magistrate  for  invesligadoii 
the  charge  preliminary  to  commitment 
Magistrate,  on  receipt  of  the  record,  sent 
back  to  Meherpore  for  investigation  by 
Peary  Mohun  Banerjee,  Deputy  Ma 
of  that  station.  In  passing  this  order, 
Magistrate  was  not  acting  in  Tiis  ap 
capacity,  but  as  a  Criminal  Court  to  w 
another  Court  has  referred  a  chaise  of  pei}i 
for  investigation.  There  is  nothing  whate 
to  show  that  the  records  were  before  him 
the  time,  or  that  he  was  exercising  an\ 
cretion  on  the  propriety  or  otherwise  of 
ing  a  criminal  judicial  investigation, 
question  before  him  appears  to  have 
simply  this :  "  What  Magistrate  should  b 
the  investigation?*'  In  choosing  a  M 
(which  as  a  District  Magistrate  he  had  aiigl|t! 
to  do),  he  ver}'  properly  selected  a  Depvi^r 
Magistrate  other  than  the  complauning  Office^; 
the  Assistant  in  charge  of  the  sub-divism^ 
but  the  Deputy  Magistrate  left  the  studta 
before  the  order  could  be  carried  out,  and  ihm 
Sub-divisional  Officer  referred  the  matter  ior< 
further  orders,  when  the  District  MagistraJC 
passed  the  order  that  *'  there  is  no  reason  wkf 
the  case  should  not  be  investigated  by  thi 
Sub-divisional  Officer ;"  and  so  it  returned  » 
the  latter,  who  then  held  a  criminal  judidil 
investigation,  and  committed  the  prisoner 
the  Sessions  on  a  charge  of  petjaiy. 
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[It  is  contended  that,  though  the  Assistant 

fistrate,  acting  under  orders  of  the  Appel- 

Court  in  taking  the  prisoner's  deposition 

oath,  was  holding  a  judicial  proceeding 

tplanation  3  to  Section  193),  he  had  no 

rer  to  record  any  judgment  upon  it,  and 

he  was    consequently    not  sitting    as 

la  Court"  within  the  meaning  of  Section 

r 

I  think   this   objection   perfectly    sound, 
clearly  rested  with  the  Court  which,  on  a 
of  the  whole  case,  was  to  form  an  opi- 
upon  the  deposition  of  each  witness,  to 
"whether  any  one  of  ihem  should  be  put  to 
jPl  trial  for  perjury  under  Section  171.    The 
)ellate  Court  to  which  the  evidence  was 
lified  might,  if  it  had  considered  the  evi- 
nce, have  taken  the  same  view  as  the  Assist- 
or  it  might  have  taken  a  more  favorable 

I  What  the  opinion  of  the  Appellate  Court  in 
fcs  instance  was  is  not  on  record.    It  is  con- 

L 

tended  that  the  two  orders  of  the  District 
Kagistrate  above  quoted  do  amount  to  an 
approval,  i,  e,f  to  such  "sanction"  as  is  re- 
Jfnred  by  Section  169.  It  is  possible  that 
•e  District  Magistrate  may  have  read  the 
t^ords  containing  the  Assistant's  prelimi- 
^  enquiry"  before  passing  the  order. 
»ul  if  he  had  done  so  with  a  view  to  consider 
4c  Assistant's  opinion,  the  orders  in  question 
roust  have  been  passed  on  the  records  of  the 
appellate  case ;  or,  if  recorded  elsewhere  by 
*ror,  ihey  must  have  contained  some  expres- 
sion of  opinion  or  approval.     But,  as  I  have 


said,  there  is  no  such  opinion  expressed,  and 
the  reference  on  which  the  order  was  passed 
shows  that  none  was  required. 

The  Government  Vakeel  offers  to  get  the 
sanction  of  the  Appellate  Court  now.  But 
if  the  entertainment  of  the  charge  by  the 
District  Magistrate  (who  was  apparently  the 
first  officer  who  entertained  it)  was  without 
authority,  the^commiiment  cannot  now  be 
made  valid  by  obtaining  the  sanction  of  the 
Appellate  Court.  The  words  "  at  any  time  " 
in  Section  169  must  surely  be  read  together 
with  the  word  "  entertain,"  and  must  be 
held  to  mean  at  any  time  early  enough  to 
justify  the  entertainment. 

It  occurs  to  me  that,  if  the  Appellate  Court 
had  expressed  an  opinion  upon  view  of  the 
records  of  the  preliminary  enquiry  (which 
records  were  certainly  under  the  hand  of  the 
District  Magistrate),  it  would  have  been  per- 
haps legal  for  him  to  adopt  the  enquiry  made, 
and  to  pass  the  order  for  investigation. 
There  is  nothing  in  the  law  to  restrict  the 
Court  against  whom  the  perjury  was  com- 
mitted as  to  the  .nature,  prpcedure,  or  extent 
of  the  preliminary  enquiry;  and  I  am  not 
prepared  to  say  that  perusal  of  the  Assistant's 
notes  of  his  own  enquiry  would  not  have  been 
sufficient  ground  of  action  for  the  District 
Magistrat^e. 

But  I  think  it  so  clear  that  this  was  not 
the  course  followed  by  the  District  Magistrate, 
that  I  do  not  think  it  necessary  to  send  the 
papers  to  the  Assistant  Magistrate  for  expla- 
nation. 
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The  commitment-order  under  the  above 
circumstances  I  consider  illegal,  and  I  would 
therefore  respectfully  suggest  that  it  may  be 
cancelled.  The  prisoner  has  been  placed  on 
bail,  but  is  unable^  I  understand,  to  give  it. 

1  he  judgment  of  the  Full  Bench  of  the  High 
Court  was  delivered  as  follows  hy — 

Aorman,  C.  J. — The  Magistrate  of  Nud- 
dea,  on  hearing  an  appeal  against  the  decision 
of  an  Assistant  Magistrate,  di^cted  a  further 
enquiry,  and  that  additional  evidence  should 
be  taken  by  the  Assistant  Magistrate  under 
Section  4J2  of  the  Code  of  Criminal  Proce- 
dure. While  taking  evidence  in  pursuance 
of  that  direction,  the  Assistant  Magistrate, 
being  of  opinion  that  a  witness  who  was 
examined  before  him  hac^iven  false  evidence, 
sent  the  case  for  investigation  to  the  Magis- 
trate, assuming  to  act  under  the  provisions  of 
Section  171.  The  accused  person  was  ulti- 
mately committed  to  the  Court  of  Session. 
But  the  Sessions  Judge  doubts  the  legality  of 
the  commitment,  and  has  referred  the  case  to 
this  Court  under  Section  434  in  order  that 
the  commitment  may  be  quashed. 

We  think  that,  when  \xi  Appellate  Court 
directs  'further  evidence  to  be  taken  by  a 
Subordinate  Court  under  Section  422  of  the 
Code  of  Criminal  Procedure,  it  is^competent 
to  the  Subordinate  Court  before  which  such 
evidence  is  giveti,  if  any*offence  against 
public  justice  as  de^ribed  in  Section  169  is 
committed  before  such  Court  by  a  witness 
whose  evidence  is  being  recorded  therein,  to 
send  the  case  forjnvestigation  to  a  Magistrate 
under  the  provisions  of  Section  171. 

We  think  that,  the. Assistant  Magistrate,  to 
whom  the  case  was  sent  back,  and  before 
whom  the  evidence  in  the  present  case  was 
taken,  was  lawfully  exercising  jurisdiction 
in  a  criminal  case.  The  words,  "whether 
"  for  the  decision  of  such  cases  in  the  first 


"instance  or  on  appeal,  or  for  commi 
"  to  any  other  Court  or  OfiBcer,"  in 
1 1  of  the  Code  of  Criminal  Procedure,  are 
in  our  opinion,  intended  as  an  e: 
enumeration  of  the  functions   of  Ci 
Courts. 

The  jurisdiction  of  the  Assistant  Ma^ 
was  that  of  a  judicial  oflBcer  exercising 
particular  function,  not  merely  an  auii 
delegated  to  him  by  the  Magistrate. 

The  trial  must  therefore  proceed. 


The  3rd  May  1871. 


Present : 


The  Hon'ble  H.  V.  Baylej  and  G.  C.  Pa 

Judges. 

Murder— Capital  sentence— Presaanc^ 

The  Queen  versus  Panhee  Aurut,  Ap| 

Committed  hy  the  Magistrate^  and  triti 
the  Sessions  Judge  ofRungporty  on  a  cki 
of  murder. 


Capital  sentence  should  be  proooanced  oa  a  1 
tion  for  mui^er  even  if  the  accused  be  pregsaa^  4f 
though  the  execution  of  the  sentence  shovH  be  4m 
f erred  till  after  delivery. 


Bayleyfy  y.— There  is  no  ground  to  i 
fere  on  this  appeal.  Indeed,  the  appeal  H^ 
self  is  mainly  on  the  ground  that  the  prison- 
er's sentence  will  prevent  her  sapporttog  ber 
family.  The  Sessions  Judge  did  not  past  a 
capital  sentence,  because  the  prisoner  vai 
pregnant  when  committed ;  but  this  of  itsdf 
Is  no  legal  ground  for  not  pronouncing^ 
capital  sentence  of  the  law,  although  the 
execution  of  it  is  deferred  till  after  delivery. 

The  appeal  is  rejected. 

Paul  J  y. — I  concur.  I  consider  the  convk- 
tion  correct,  and  I  think  the  Sessions  Judge 
has  assigned  a  reason  which  is  not  a  legal  one, 
as  pointed  oQt  by  Mr.  Justice  Bayley,  for  not 
passing  capital  sentence. 
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The  5th  May  1871. 
'  Present : 


Ipie  Hon'ble  E.  Jackson  and  Onookool  Chun- 
der  Mookerjee,  Judges. 

Mag^trate's  record. 

The  Queen  versus  Kasim  AH  and  others, 

Appellants. 

Commiiied  hy  the  Magistrate,  and  tried  hy  the 
Sessions  Judge  of  Chittagong,  on  a  charge 
of  giving  false  evidence. 

Mr.  M.  f .  Sandel  for  the  Appellants. 

The  Magistrate's  record  of  the  proceedings  prior  to 
^commitment  should  always  be  forwarded  to  the  High 
'Court. 

Jackson,  J. — We  have  no  doubt  as  to  the 

eilt  of  the  prisoners,  and  shall  not,  there- 
e,  interfere  with  their  conviction,  or  with 
.Ihe  sentences  passed  upon  them.     The  pro- 
ceedings might,  on  some  points,  have  been 
inducted  with  greater  precision,  as  pointed 
it  by  the  pleader  for  the  prisoners ;  but  we 
e  not  satisfied  that  the  prisoners  have  been 
any  way  prejudiced  by  the  irregularities 
qiiestion.    The  sanction  which  was  ob- 
rWned   from  the  Judge  to  the  prosecution 
[might  have  been  more  clearly  worded.     The 
[charges  are  unnecessarily  prolix,  and  contain 
much,  irrelevant  matter.'   They  should  only 
Sjiave  contained  the  sentences  of  the  prisoners' 
["deposition  which  related  to  the  payment  of 
» the  money  and  the  giving  of  the  receipt — the 
points    on   which   the    perjur}'    is   charged. 
,  There  has  been   some  difficulty  in  proving 
what  each  prisoner  said,  the  depositions  hav- 
bg  been  taken  down  by  the  former  Judge 
who  has  left  the  station.     But  the  record  has 
been  proved  and  the  handwriting  and  sig- 
nature of  the  Judge,  and  there  is  other  inde- 
pendent  evidence.     1  have  no  doubt  that  the 
■  prisoners  gave  the  depositions.     It  seems  to 
me  important  that  the  record  of  these  deposi- 
tions should  be  made  by  law  primd  facie 
evidence  that  they  were  given  as  recorded. 
Formerly,  when  the  depositions  were  record- 
ed in  the  vernacular,  the  Bengalee  mohurrir 
who  wrote  them  down  could  be  called  to 
anest  them;  but  they  are  now  recorded  by 
the  Judge  in  English,  and,  if  he  has  left  the 
station,   there  must  always  be  a  difficulty 
in  procuring  his  evidence.     This  would  be 
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obviated  by  declaring  his  record  of  the  deposi- 
tion to  be  primd- facie  evidence. 

The  Sessions  Judge  of  Chittagong  did  not 
forward  to  this  Court  the  record  of  the  pro- 
ceedings prior  to  commitment  in  the  Magis* 
trate's  Court,. and  he  has  explained  that  he 
did  not  do  so,  because  he  is  of  opinion  that 
these  were  not  evidence  in  the  case.  It 
seems  to  me  immaterial  whether  they  are 
evidence  or  not.  The  practice  has  always 
been  to  forward  the  record,  and  the  Judge  has 
no  authority  to  change  the  practice  without 
special  orders  or  sanction  from  this  Court. 
It  frequent^ *fiappens  that  some  portions  of 
the  Magistrate's  record  are  evidence  on  the 
Sessions  trial ;  and,  as  happened  on  this  occa- 
sion, portions  of  the  evidence,  being  on  the 
record  of  other  cases,  were  not  taken  out  and 
incorporated  with  the  Sessions  record,  as  it 
should  be.  The  Magistrate's  record  is  also 
frequently  required  by  this  Court  to  ascer- 
tain if  all  the  evidence  bearing  on  the  case 
has  been  recorded,  and  the  Sessions  Judge 
will  find  great  assistance  in  conducting  trials 
in  serious  cases  from  the  police-record  also. 
'  But  the  Magistrate's  record  must  always  be 
forwarded  to  this  Court  under  the  present 
practice. 


The  6t:i  May  1871. 

Present : 

The  Hon'ble  G.  Loch  and  Onookool  Chunder 
Mookerjee,  Judges, 

Jurisdiction— Obstruction— Thoroughfare— Sec- 
tion 308,  Code  of  Criminal  Procedure. 

(Misfcllaneous^ase.) 

Becharam  Bhuttacharjee  and  others,   Peti- 
tioners, 

Baboo  Khetter  Mohun  Mookerjee  for  the  Peti- 
tioners. 

In  the  case  of  a  complaint  under  Section  308  of  the 
Code  of  Criminal  Procedure,  for  the  removal  of  an  ob- 
struction from  a  thoroughfare,  a  Magistrate  should  first 
enquire  if  the  road  is  a  public^  one  or  not.  If  he  finds  in 
the  affirmative,  he  has  jurisdiction  to  proceed;  if  in  the 
negative,  he  should  withhold  his  hand,  and  abstain  from 
carrying  out  the  order  for  removal  of  the  obstruction. 

l^^ch,  7.— We  think  that  we  cannot  inter- 
fere with  the  order  made  by  the  Lower  Court 
in  this  case. 
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Where  parties  come  in  under  the  provisions 
of  Section  308  of  the  Criminal  Procedure 
Code,  and  ask  for  the  removal  of  an  obstruc- 
tion from  a  thoroughfare,  it  is  the  province 
of  the  Magistrate  to  determine  whether  the 
road  referred  to  by  the  complainant  is  or  is 
not  a  thoroughfare,  and  on  determining  this 
point  he  has  jurisdiction  to  proceed  under  the 
provisions  of  the  Section  above  referred  to ; 
and  the  province  of  the  Jury  seems  to  be 
merely  to  determine  the  propriety  or  other- 
wise of  carr}ing  out  the  order  made  by  the 
Magistrate  on  the  defendant,  after  he  (the 
Magistrate)  has  found  that  he  has  jurisdiction 
to  make  such  order.  Should  Thg  Magistrate, 
however,  before  passing  a  final  order,  come  to 
the  conclusion  that  he  has  committed  an  error 
in  considering  the  road  to  be  a  public  road, 
and  that  he  has  reason  to  believe,  either  from 
the  evidence  or  from  any  personal  enquiry, 
that  the  road  is  not  a  public  road,  we  think 
that  he  would  be  right  in  holding  his  hand, 
and  abstaining  from  carrying  out  the  order  for 
removal  of  the  obstruction.  This  is  what  the 
Deputy  Magistrate  appears  to  have  done  in 
the  present  case.  We  think,  therefore,  that 
his  order  must  be  upheld,  and  the  application 
rejected. 


The  8ih  May  1871. 

Present : 

The  Hon'ble  F.  B.,Kem*p  and.F.  A.  Glover, 

fudges. 

Ezamination  of  accused— Attestation  of  Magis- 
trate—Evidence— Sections  205  and  366,  Code 
of  Crimiiial  Procedure. 

•  • 

Reference  to  the  Hj^h  Court,  under  Section 
404  of  the  Code  of  Criminal  Procedure,  by 
the  Officiating  Magistrate  of  Hooghly, 

The  Queen  versus  Goshto  Lall  Dutt. 

It  IS  not  necessary,  under  Section  205  of  the  Code  of 
Criminal  Procedure,  to  state  in  the  body  of  the  examina- 
tion of  the  accused  that  the  statement  comprises  every 
question  put  to  the  accused  and  every  answer  eiven  by 
him,  or  that  they  were  recorded  in  full  and  read  to  him, 
and  that  be  had  full  liberty  to  add  to  or  explain  his 
answers.  The  Magfistrate's  attestation  at  the  foot  of  the 
examination,  when  duly  recorded  in  the  terms  of  that 
Section,  is  sufficient ^tm^^-ZaaV  evidence  of  such  exami- 
nation, unless  the  Sessions  Judge  doubts  thegenuineness 
of  the  Magistrate's  signature,  in  which  case  he  should 
take  evidence  on  that  point.  The  examination  of  the 
accused,  properly  recorded,  is  evidence,  and  should  be 
allowed  to  go  to  the  Jury  under  Section  366  of  the  Code. 


Glover,  J. — This  case  was  sent  fw  by 
Court  on  a  reference  made  by  the  Offici 
Magistrate  of  Hooghly. 

I  may  premise  that,  in  accordance  viih 
least  three  rulings  of  this  Court  (Queen  vi 
Chunder  Kant  Chuckerbutty,  10  Weekly 
porter,  p.  14 ;  Queen  versus  Gora  Chand  C 
5  Weekly  Reporter,  p.  48 ;  and  Queen  »rj 
Gora  Ghand  Ghose,   11   Weekly  Rcp< 
p.  29,  the  last  being  a  Full  Bench  case),  a 
diet  of  acquittal  by  a  Jury,  although  givcQ 
consequence  of  a  misdirection  on  the  part 
the  Sessions  Judge,  cannot  be  interfered 
under  Section  404,  Code  of  Criminal  Pi 
dure. 

I  think  it  right,  however,  to  express 
opinion  that  the  Judge  did  miscjjrect  the  \ 
in  this  case.  He  told  them  to  *'cxc!i 
"  from  their  minds  anything  they  had 
"  relating  to  a  confession  or  statement 
"  before  the  Magistrate,  because  the 
"  ment,  not  being  admissible  in  evidence, 
"  not  been  placed  before  them."  Now, 
tion  205  of  the  Criminal  Procedure 
describes  how  the  examination  of  an  ace 
person  is  to  be  taken,  and  how,  after 
taken,  it  is  to  be  attested  by  the  signatare 
the  Magistrate,  who  is  to  certify  under 
own  hand  that  it  was  taken  "  in  his  p 
"  and  in  his  hearing,  and  contains  ac 
"the  whole  of  the  statement  made  by 
"  accused  person."  There  is  nothing  in 
Section  that  makes  it  necessary  to  state 
the  body  of  the  examination  (as  suppc«ed  fcfl 
the  Sessions  Judge)  that  the  statement 
prised  every  question  put  to  the  accused,  aad 
every  answer  given  by  him ;  that  thej 
recorded  in  full,  and  read  to  him ;  and  thst 
he  had  liberty  to  add  to  or  explain  his  answ 
&c.,  kc.  The  attestation  at  the  foot  of 
examination,  when  duly  recorded  in  the  terns 
of  the  Section,  is  sufficient  proof  that  tne 
accused  had  the  proper  opportunities  gi^«ii 
to  him  of  testing  whether  what  was  reoord^i 
ed  had  been  made  conformable  to  what  h« 
declared  to  be  the  truth ;  and  as,  in  this  case«j 
the  Magistrate's  attestation  is  in  the 
words  of  the  law,  nothing  else  was,  as  it 
seems  to  me,  required.  The  statement  of  tha 
accused,  as  it  stood  on  the  record,  was"  per* 
fectly  legal  evidence,  and  ought  to  have 
laid  before  the  Jury. 

The  ruling  in  Queen  versus  Mussunut 
Niruni,  7  Weekly  Reporter,  p.  49.  quowl' 
by  the  Sessions  Judge  in  support  of  his  opi- 
nion, does  not,  I  think,  apply  to  this  case 
at  all.   There  the  statement  of  the  accosrf 
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not  attested  by  the  Magistrate's  signa- 
knre,  and  there  was  consequently  no  guarantee 
Ibat  the  provisions  of  Section  205,  Code  of 
Criminal  Procedure,  had  been  in  any  way 
complied  with.  The  Judges  in  that  case 
msLtd  :  *'  We  do  not  think  it  proper  to  admit 
^  as  evidence  against  the  accused  an  exami- 
^  nation  which  appears  to  have  been  recorded 
P*  with  such  utter  disregard  of  the  forms  pre- 
^  scribed  by  law  as  that  of  Moniruddeen  in 
r**  the  present  case.  "  1  was  one  of  the  Judges 
in  question,  and  retain  the  opinion  then 
pressed.  A  strict  observance  of  the  law 
all  matters  relating  to  confessions  is  in  the 
ghest  degree  necessary,  but  in  the  present 
e  all  the  provisions  of  Section  205  have 
een  fully  complied  wiih. 

Widi    reference  to    the  second  point   re- 
ferred by  the  Officiating  Magistrate,  it  seems 
me  that  the  Magistrate's  attestation  at  the 
oot  of  the  examination  was  sufficient  primd- 
^acie    evidence  that   everything   had    been 

« 

gaily-  and  properly  done,  and  that  neither 
threats  nor  promises  had  been  used.  If, 
(however,  the  Sessions  Judge  had  doubts  on 
\  this  point,  he  should  have  cleared  them  up 
1  by  taking  evideilce  as  to  the  manner  in  which 
V  the  accused's  statement  was  recorded. 

Kempy  J. — I  entirely  concur.  There  has, 
in  my  opinion,  been  a  clear  failure  of  justice 
m  this  case,  owing  to  the  Judge's  misdirec- 
tion to  the  Jury.  The  provisions  of  Section 
J05  have  been  strictly  complied  with  in  this 
case,  and  the  examination  of  the  accused 
ought  to  have  been  admitted  in  evidence  at 
the  trial  under  Section  366.  The  attestation 
of  the  Magistrate,  which  is  in  the  proper 
form,  was  sufficient  primd-facie  evidence  of 
such  ^examination,  and  the  Judge,  if  he 
doubted  the  genuineness  of  the  Magistrate's 
signature,  was  bound  to  take  evidence  on 
that  point.  I  think  the  Judge  is  wrong,  and 
the  Officiating  Magistrate  is  perfectly  right 
m  his  view  of  the  law. 


The  nth  May  1871. 
Present: 

The  Hon'ble  J.  B.  Phear,  A.  G.  Macpherson, 
and  Onookool  Chunder  Mookerjee,  Judges. 

High  Court— Jurisdiction— Transfer  of  crimi- 
nal cases — Section  29,  Charter  of  High 
Court— Section  35,  Code  of  Criminal  Pro- 
cedure. 

Rule  Nisi  in  the  Matter  of 

Ameer  Khan  and  Hashmadad  Khan,  Peti- 

tioners. 


The  Advocate-  General  (Graham)  and  the  Offi- 
ciating Standing  Counsel  (Wilkinson)  for 
the  Government. 

Ingram  and  Evans  for  the  Petitioners. 

Th^  High  Court  has  power,  under  Section  39  of  its 
Letters  Patent,  to  transfer  a  criminal  case  from  a  Court 
in  the  Mofussil  for  trial  before  itself. 

The  mere  possibility  or  probability  that  difficult 
questions,  whether  of  law  or  of  fact,  will  arise,  is  no 
reason  for  transferring  a  case  under  Section  20,  there 
being  a  sufficient  rem^y  provided  in  the  right  of  appeal 
to  the  High  Court. 

Per  Macpherson,  y, — It  is  under  Section  35  of  the 
Criminal  Procedure  Code,  and  under  that  Section  alone, 
that  the  High  Court  ought  to  order  the  transfer  of 
criminal  cases  from  one  Court  to  another,  except  in 
very  special  cases  (indicated). 

Phear,  J. — The  two  prisoners,  on  whose 
behalf  the  present  application  to  this  Court 
is  made,  are  now  awaiting  their  trial  before 
the  Sessions  Court  at  Painaon  various  charges, 
which  the  Joint  Magistrate  at  Patna,  after 
duly  holding  a  preliminary  investigation,  has 
preferred  against  them^  in  other  words,  the 
cases  of  the  prisoners  are  criminal  cases  pend- 
ing for  trial  at  the  Sessions  Court  at  Patna, 
and  the  object  of  the  application  is  to  obtain 
the  transfer  of  the  case  from  the  Sessions 
Court  to  this  Court  for  trial. 

The  transfer  is  sought  under  the  provisions  of 
Section  29  of  the  Letters  Patent  of  this  Court, 
which  says :  "  And  we  do  further  ordain 
that  the  said  High  Court  shall  have  power  to 
direct  the  transfer  of  any  criminal  case  or  ap- 
peal from  any  Court  to  any  other  Court  of  equal 
or  superior  jurisdiction,  and  also  to  direct  the 
preliminary  investigation  or  trial  of  any  cri- 
minal case  by  any  Officer  or  Court  otherwise 
competent  to  investigate  or  try  it,  though 
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such  case  belongs,  in  ordinary  course,  to  the 
jurisdiction  of  some  other  Officer  or  Court." 
The  Advocate-General,  on  behalf  of  the 
prosecution,  in  the  first  place,  urges  that  this 
Section  29  does  n6t  confer  on  the  Court  the 
power  to  make  such  a  transfer  as  this.     The 
Advocate -General,  as  I  understand  his  argu- 
ment, urges  that  this  Court,  in  its  character 
of  a  Court  exercising  criminal  jurisdiction 
over  the  town  of  Calcutta,  is  a  distinct  Court, 
sui  generis y  and  is  not  so  related  to  the  Crimi- 
nal Courts  of  the  Mofussil  as  to  fall  within 
the  scope  of  the  words  of  Section  29,  **  any 
other  Court  of  equal  or  superior  jurisdiction." 
It  appears  to  me  that  we  canno^give  effect  to 
this  argument  without  sanctioning  a  distinc- 
tion of  parts  in  the  High  Court  which  has 
no  reality,  and  thus  giving  currency  to  an 
error  which  m'ay  become  fertile  in  mischiev- 
ous results.     I'he  High  Court  is  endowed 
with  extensive  (I  may  say  exalted)  jurisdiction, 
embracing  in  its  ambit  various  subjects  or 
topics,  and  is  described  in  the  Letters  Patent 
under  various  heads.     The  Judges  .of  whom 
the  Court  is  composed  are  numerous,  and  the 
Legislature  has  empowered  the  Court  by  its 
own  rules  (1  am  now  quoting  Section  13  of 
the  Chatter  Act)  to  "provide  for  the  exer- 
cise, by  one  or  more  Judges,  or  by  Division 
Courts  constituted  by  two  or  more  Judges  of 
the  said  High  Court,  of  the  original  and  ap- 
pellate jurisdiction  vested  in  such  Court,  in 
such  manner  as  may  appear  to  such  Court  to 
be  convenient  for  the-  due  administration  of 
justice."    The  Court  has  availed  itself  of  this 
power,  and  does  exercise, its  pawer,  as  we 
know,  by  single  Judges,  and  Division  Courts 
consisting  of  two  or  more  Judges.     The  rules 
of  the  Court  by  which  this  is  done  are  per- 
haps little  syste:nalic,  and  certainly  have  not 
been  framed  with  any  view  to  the  particular 
point  upon  which  the  p:esent  objection  de- 
pends.    It  is  not  Kecessary  for  me '  now  to 
discuss  those  rules,  an^  I  do  not  now  propose 
in  any  way  to  review  them.      Nothing   in 
them,  however,  as  I  understand  them,  gives 
favor  to  the  present  contention  ;    for   that 
would   require   that   the   effect   of  the   rule 
should  be  to  confer  on  each  particular  Bench 
of  this  Court  a  portion  only  of  the  jurisdic- 
tion of  this  Court;     And  it  seems  to  me  that 
there  are  only  two  ways  in  which  this  could 
be  done,  namely,  either  by  deputing  to  each 
Bench  a  portion  of  jurisdiction  by  express 
words  of  limitation,  or  by  assigning  to  it  work 
locally  or  otherwise  defined,  and  delegating  to 
it  only  so  much  and  such  limited  jurisdiction 
as  may  be  needed  for  that  work.    Now,  as- 
^   suredly,  the  lules  bearing  on  this  matter  have 
pever  been  understood  as  operating  in  either  . 


of  these  directions.     It  is  within  our  di^ 
experience  that  a  Division  Bench  of  the  CoinV 
whose  work  is  defined  by  local  limits,  taket^ 
up  and  disposes  of  work  which  in  the 
way  belongs  to  another  Bench.     And  in  manf 
other  modes  work  is  being  constandy  (knfrj 
without  question,  which,  I  apprehend,  vodi^ 
be  without  authority  and  legal  efficacy,  if  ibc^ 
view  which  has  been  contended  for  bcfooe  ; 
us  were  correct.     And  see  what  the  rKuk; 
would  be.     The  High  Court  rarely  sits  as 
whole.     Only  once  in  the  whole  coarse  of 
experience  has  it  done  so.     The  result  vi 
be  that,  instead  of  one  High  Court,  we  should 
have  a  group  of  Courts,   each  of  imperfect' 
and  ill-defined  limited  jurisdiction.    This,  I 
think,  would  offer  every  sort  of  opportunity 
for  uncertainty  whether   or   not  any  parti- "j 
cular  matter  of  litigation  had  b^n  dcdeW' 
by  competent  author) t}'.     This  would  be  i 
wretched  state  of  things,  and  one  not  like^* 
to  have  been  intended,  but  rather  very  forcigi 
to  the  mind  of  the  Legislature  which  amalp-'^ 
mated  the  Sudder  and  Supreme  Courts.  kA 
I   think   there  is  nothing   in  the  word*  o( 
Section  13  of  the  Charter  Act  which  woaki 
warrant  such  a  limited  deputation  of  jarisdic- . 
tion  to  a  Division  Court  in  this  fashion,   I, 
need  not  now  say  anything  as  to  the  dismbih 
tion  of  work  and  the  disposal  by  the  Divisi« 
Benches  of  the  business  which  is  actuallr  I 
brought  before  them.    But  I  come,  without  anf  \ 
sort  of  hesitation,  to  the  conclusion  that  tliis 
Court,  when  engaged  in  administering  crimi- 
nal  justice   within   the   district  of  Cakuta 
under  its  ordinary  criminal  jurisdiction.  » 
none  other  than  the  High  Court  itself,   li 
is   the  High  Court  discharging  one  of  i» 
proper  functions ;  it  is  not  merely  the  High 
Court  in  some  (to  me  not  Very  conceivable)  in- 
ferior capacity.     If  this  be  so,  the  application 
to  remove  this  criminal  case  from  the  Sessions 
Court  at  Patna  into  this  Court  to  be  tried 
by  virtue  of  its  criminal  jurisdiction  sccios 
to  me  to  be  an  application-  made  preciselj 
within  the  words  of  Section  29.     As  regards 
the  Sessions  Court  at  Patna,  the  High  Cool 
is  unquestionably  a  Court  of  superior  jons- 
diction.     Why,  then,  are  we  to  say  that  w 
have  not  the'  power  under  that  Section  to 
make  the  transfer  which  is  sought  ? 

In  the  first  place,  the  Advocate- General  sap 
that,  supposing  the  words  of  Section  19  a« 
large  enough  to  comprehend  this  Court,  f « 
the  situation  of  the  Section  relatively  to  other 
Sections  is  such  that  it  cannot  be  reasonabijr 
supposed  that  those  words  were  intended  to 
have  the  fullest  signification.  I  thought  m 
there  was  considerable  force  in  Mr.  Evans  s  ] 
answer  to  this  objection,  and  a  closer  survey 
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ip(  the  Letters  Patent  makes  that  answer  more 
jbrcible  than  appeared  at  first  sight ;  because 
I  diink  it  very  apparent  that  the  different 
IClaases  of  the  Letters  Patent  have  been  very 
Artistically  framed  and  put  together,  and  in 
troth  that  the  Letters  were  drawn  without 
liqr  great  completeness  of  puq^ose. 

1  But  I  am  not  even  prepared  to  take  the 
new  that  the  Clause  authorizing  the  transfer 
^  a  criminal  case  into  this  Court  would  be 
Aptly  placed  in  the  position  which  Section  29 
upies.  By  the  nature  of  Mr.  Advocate- 
neral's  argument,  he  admits  that  the  Clause 
rightly  placed  for  the  purpose  of  giving 
er  to  this  Court  to  transfer  cases  from 
ic  local  District  Court  to  another  District 
rt  If  that  be  so,  I  see  nothing  inapt 
including  in  the  same  Section  a  power  to 
fer  to  thiS  Court.  If  the  power  to  trans- 
lo  this  Court  is  needed  at  all,  it  is  needed 
reasons  amongst  others  which  would  ren- 
it  right  and  proper  to  transfer  cases  from 
local  Court  to  another. 

If  such  reasons  existed  for  the  transfer 
the  district  of  the  24-Pergunnahs  into 

)ther  district,  why  should  the  [)Ower  to 
losfer  it  into  this  district  for  those  reasons 

absent  ?  It  seems  to  me  to  be  quite  unin- 
Iligible.  For  instance,  to  take  the  case  given 

the  late  Chief  Justice  in  the  case  of  A'obo- 
tpChunder  Gossamecy* \h2iU\\\^Qo\\x\.^\\o\\\d 
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•  The  8th  April  iS68.t 
Present : 


^  Hon'blc  Sir  Barnes  Peacock,  A7.,  Chief  justice,  and 
I    the  Hon'ble  J.  P.  Norman  and  W.  Markby,  Judges. 

Queen  versus  Nobodeep  Chiinder  Gossamce  and 

others. 
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have  the  power  of  transferring  the  trial  of  cri- 
minal cases  from  the  Court  of  the  24-Pergun- 
nahs to  any  other  district  of  Bengal  upon 
grounds  of  convenience,  if  convenience  ex- 


The  Standing  Counsel  (EgUntonJ  for  the  Crown. 
Neamarch  and  Woodroffe  for  the  accused. 

The  accused  in  tliis  case  were  committed  for  trial  on 
Mfcanre,  under  Section  412,  of  retaining:  stolen  property, 
Id  wit.  a  Government  currency  note  for  Rupees  1,000; 
ftad  the  first  prisoner  was  aNo  chirged  under  ^cction  4O5 
CTh  dishonestly  and  fraudulently  making  a  false  docu- 
tocnt,  that  is  to  say,  a  false  endorsement  or  receipt  tor 
fcitcrest  on  the  said  Government  currency  note;  and 
Ittrther,  under  Section  47'.  with  dishonestly  usinj?  as 
fcnume  the  said  forged  document  knowing  jt  to  be 
lorded.  The  offences  charged  were  committed  at  <.,al- 
cutta,  but  the  preliminary  investigation  was  conducted 
by  Mr.  Ryland,  Deputy  Magistrate  of  Seram pore  and 
fustkc  of  the  Peace,  who  committed  the  accused  for 
inaX  before  the  High  Court  at  Calcutta. 


*  The  prisoners  were  tried  and  convicted  at  the  crimi- 
nal sessions  of  the  High  Court  before  Markby,  J.,  but 
the  prisoners'  Counsel  having  raised  certain  points 
of  law,  and  having  moved  in  arrest  of  judgment, 
Markby,  J.,  reserved  the  points,  which  came  on  for 
argument  before  Peacock,  C.J.,  and  Norman  and 
Markby,  JJ.  The  arguments  on  the  points  reserved, 
and  on  the  motion  in  arrest  of  judgment,  were  ad- 
dressed to  the  Court  on  separate  days,  and  the  Court 
delivered  separate  judgments  on  each  day. 

Thefollovj'ing  areiAhe  judgments  which  were  delivered 
on  theji^t  day  on  the  points  reserved  : — 

Peacock^  C.J. — Upon  the  two  questions  which  have 
been  argued  before  us  I  entertain  no  doubt. 

The  first  relates  to  the  answer  given  to  the  police- 
constable  when  he  arrested  the  prisoner.  The  answer 
did  not  amount  to  a  confession  of  guilt,  but  was  a 
statement  of  facts,  which,  if  true,  showed  that  the 
prisoner  was  innocent.  It  was  not  a  confession  obtain- 
ed under  an  inducement  of  hope  or  fear.^  The  only 
objection  to  the  statement  being  admissible  in  evidence 
is,  that  it  was  made  in  answer  to  a  question  which  was 
put  by  the  police-officer. 

The  cases  upon  this  subject  in  England  are  conflict- 
inff ;  but  the  later  cases  seem  to  show  that  statements 
made  by  a  prisoner  in  answer  to  a  questiDn  put  by  a 
police-ofHcer  are  admissible  in  evidence. 

In  the  Queen  and  Berriman,  6  Cox's  Criminal-Cases, 
page  3S8,  Mr.  Justice  Erie  refused  to  admit  as  evidence 
an  answer  given  by  a  prisoner  to  a  question  put  to  him 
by  a  Magistrate  ;  and  a  similar  ruling  by  Chief  Justice 
Wilde  is  to  be  found  in  the  case  of  the  Queen  andPettit 
in  the  4th  Volume  of  Cox's  Criminal  Cases,  page  164. 

But  in  a  later  case,  the  Queen  and  Cheverton,  2 
foster  and  Finlayson,  ^age  S33,  Chief  Justice  Erie 
admitted  as  evidence  against  the  prisoner  a  statement 
which  she  had  made  in  answer  to  a  (question  put  to  her 


r  ♦  The  indirments  in  this  case  arc  given  in  extenso,  as  the 
aU  i*  an  important  one,  not  only  as  to  the  construct.on  of  Sec- 
«i^a9 of  th? Charter.  butalHoas  ^*^P^''d^<'*^"  j;^""^'"^  ^'''' 
tod  procedure  which  were  raised  and  decidcd.in  it.] 
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then  put  certain  questions  to  the  prisoner,  which  she 
answered,  it  was  held  that  the  answers  given  to  Baxter 
were  inadmissible,  because  they  had  been  made  under 
the  influence  of  som^hing  in  the  nature  of  a  threat  or 
inducement.  Afterwards  another  police-officer  put 
questions  to  the  prisoner  whi(^  she  answered,  and  it 
was  objected  that  those  answers  were  inadmissible,  in- 
asmuch as  they  had  been  made  under  the  inducement 
held  out  by  the  former  police-officer.  Chief  Justice 
Erie,  after  consulting  Mr.  Justice  Wightman,  admitted 
the  statements  made  to  the  second  police-officer,  holding, 
as  I  suppose,  that  the  answers  were  not  given  in  con- 
sequence of  the  inducements  held  out  by  the  first  officer. 
That  is  a  distinct  authority  that  statements  made  by  a 
prisoner  in  answer  to  questions  put  by  a  police-officer 
are  admissible  ;  and  it  may  be  remarked  that  in  that 
case  the  answers  were  held  to  be  admissible,  though  the 
prisoner  had  not  been  cautioned. 

In  the  case  oi  the  Queen  and  Mick,  3  Foster  and 
Finlayson,  p.  342,  it  was  held  by  Mr.  Justice  Mcllor  that 
a  confession  made  by  a  prisoner  in  answer  to  a  ques- 
tion put  to  him  by  a  police-officer  was  admissible. 

A  similar  decision  will  be  found  in  1  Moody's  Crown 
Cases,  page  27,  in  which  it  was  held  that  a  confession 
obtained.withyut  threat  or  promise  from  a  boy  14  years 
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isted,  and  yet  should  not  have  the  same  power 
to  remove  the  case  into  this  Court  across 
Circular  Road,  even  though  the  reasons  of 
convenience  were  ten -fold  stronger.     It  ap- 


pears to  mc  that  there  are  classes  of  cases  m 
which  the  transfer  of  criminal  trials  lo  tlu»| 
Court  might  require  to  be  made  upon  ground*' 
exacdy  similar  to  those  which  would  justiff  .■ 


old,  by  questions  put  to  him  by  a  police-officer  in  whose 
custody  the  boy  was  on  a  charge  of  felony,  and  when 
the  boy  had  had  no  food  for  nearly  a  whole  day,  was 

Eroperly  received  as  evidence  against  him.     That  was 
eld  b^  six  Judges  to  three  upon  a  point  reserved.  ^  The 
majority   held  that  the  confession  was  rightly  received,  i 
as  no  threat  or  promise  had  been  made. 

Mr.  Justice  Mellor,  in  the  case  of  the  Queen  and  | 
Mick,  to  which  I   have  referred,  remarked  that  many 
Judges  would  not  receive  the  evidence,  and  that  he 
nighly   disapproved  of   the   course   \tj^ich   the   police 
of^cer  had  adopted  in  asking  questions.  • 

Having  these  contradictory  decisions  before  us,  I 
should  be  disposed  to  act  upon  the  decision  given  in  the 
case  reserved,  even  if  it  were  not  borne  out  by  every 
principle  of  common  sense. 

If  an  inducement  is  held  out  to  a  prisoner  to  make  a 
confession  by  telling  him  that  he  will  be  better  off  if 
he  makes  a  confession,  he  may  be  induced,  if  he  knows 
that  circumstances  are  strong  to  lead  to  a  presumption 
of  guilt,  to  make  a  confession,  although  he  is  innocent. 
There  niay  be  reasonable  grounds  against  the  admis- 
sion of  such  a  confession,  though  perhaps  it  would  be 
better  to  admit  it,  and  to  leave  those  who  have  to  de- 
termine as  to  the  guilt  or  innocence  of  the  prisoner  to 
judge  of  the  weight  which  ought  to  be  attached  to  it. 

The  object  of  the  criminal  law  is  to  punish  the  guilty 
for  the  purpose  of  deterring"  them  and  others  from  com- 
mitting offences.  The  object  of  the  law  of  procedure, 
including  the  law  of  evidence,  is  or  ought  to  be  that  the 
innocent  shall  be  protected,  and  the  guilty  punished.  I 
cannot,  therefore,  a^ree  at  ail  in  the  remarks  of  Mr. 
Justice  Mellor,  and  m  the  expression  of  his  disapproval 
of  the  conduct  assumed  by  a  police-ofKcer  in  asking 
questions,  provided  he  does  not  hold  out  hope  or  fear 
as  an  inducement  to  confess. 

Some  cases  have  gone  to  thc«cxtc?nt  of  saying  that  a 
statement  is  not  admissible,  if  it  is  obtained  by  telling 
the  prisoner  that  he  had  better  tell  the  truth.  For  my 
own  part,  I  ^annot  see  any  objection  to  telling  every 
man  that  he  had  better  tell  the  truth  ;  but  that  is  very 
different  fro  n  telling  a  man  that  he  had  better  confess, 
when  you  do  not  know  whether  he  is  innocent  or 
guilty. 

Though  it  has  been  held  in  some  cases  that  confes- 
sions obtained  by  askffi^  questions*are  not  admissible, 
and  although  law  is  said  to  be  the  perfection  of  rea- 
son, it  has  been  distinctijf  ruled  in  England,  and  I  be- 
lieve without  a  dissentient  voice,  that  confessions 
obtained  by  artifice  or  deception  are  admissible.  There- 
fore, where  a  confession  was  obtained  by  a  person  who 
took  an  oath  that  he  would  never  mention  what  the 
prisoner  told  him,  the  statement  made,  when  disclosed, 
was  held  to  be  admissible. 

So,  where  it  appeared  that  one  of  the  prisoners  had 
made  a  statement  to  a  con;>table  whilst  he  was  drunk, 
and  it  was  imputed  to  the  constable  that  he  had  given 
him  liquor  to  cause  him  to  be  so,  the  statement  was 
held  to  be  admissible  in  evidence  against  the  prisoner, 
the  statement  not  having-  been  made  under  the  induce- 
ment of  hope  or  fear. — See  the  cases  collected  in  Roscoe 
on  Evidence  in  Criminal  Cases,  p.  47. 

It  is  hi^h  time,  I  think,  that  we  should  decide  accord- 
ing to  principles  which  are  founded  on  reason  and  good 
sense.  I  therefore  hold  that  what  the  prisoner  said  in 
answer  to  qaestions  put  to  him  by  the  police-officer  was 
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admissible,  no  threat  or  deception  having  been  uafrd,ar 
any  false  hope  held  out. 

The  other  question  remaining  is,  whether  staieineirii 
made  in  answer  to  questions  put  by  a  Justice  o(  tit 
Peace  or  a  Magistrate  arc  admissible  against  tbc 
soner. 
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I  do  not  wish  to  put  this  question  upon  any  tecbnicai' 
ground.  Section  202  of  the  Code  ci  Criminal  f*roce»i 
dure  says  that  it  shall  be  in  the  discretion  of  the  Mai^ 
trate,  from  time  to  time,  at  any  stage  of  the  enquiry,  l»j 
examine  the  accused  person,  and  to  put  such  qaestnut; 
to  him  as  he  may  consider  necessary,  and  it  shall  be  K 
the  option  of  the  accused  person  to  answer  such  <lBCfH 
tions.  It  does  not  appear  whether  Mr.  Ryland  wasadi^ 
ing  as  a  Deputy  Magistrate,  or  in  his  character  » 
a  Justice  of  the  Peace,  when  the  cli^rge  was  iin 
brought  before  him.  I  have  no  doubt  that  m^] 
swers  given  by  a  prisoner  to  questions  put  by  a  Ma^j 
gistrate  under  Section  202  are  admissible  in  evideuiie 
although  the  Magistrate  may  omit  to  inform  the  pri^ 
soner  what  the  law  is,  and  that  he  is  not  t>ound  to  anno* 
the  questions.  I  apprehend  that  any  sta^emeot  wkidl 
is  made  by  a  prisoner  in  answer  to  such  a  qucstJo«i| 
admissible  against  him,  not  only  in  regard  to 
within  the  jurisdiction  of  the  Magistrate,  or  bcarinf 
on  the  case  before  the  Ma^ristrate,  but  also  with  re 
to  other  offences  of  which  the  prisoner  might  be  d 
in  another  Court. 

For  instance,  if  a  prisoner  were  apprehended  at  Ho»^ 
rah  upon  a  charge  of  murder  at  Howrah,  and  if  the  pK>Iicr>-^ 
man  should  say,  **  When  the  prisoner  sa-v  me  comiof  a^. 
dressed  as  a  police-officer,  he  immediately  ran  awar;*'— ^■ 
suppose  the  Magistrate  should  ask  the  prisoner,  *'  WWi 
did  you  run  away  when  you  saw  a  police-oflSccr,"  aaa 
he  were  to  sav,  *'  I  had  stolen  some  money  from  A  B  ii^ 
Calcutta.     I  had  just  crossed  the  ferrj-,  and  when  law  1 
the  policeman  coming  up.  I  thought  he  wasguinetotaht^ 
me  into  custody  for  stealmg  the  money,  and  thercfalt! 
I  ran  away,"  that  statement,  being  made  in  an«»«rte 
a  lawful  question  put  to  him  by  the  Magistrate,  vooidt 
!  have  no  doubt,  be  evidence  against  the  prisoner,  it  he 
were  acquitted  of  the  murder,  and  indicted  at  tir  Srs* 
sions  in  Calcutta  for  stealing  the  money. 

I  have  no  doubt,  therefore,  that  what  the  prisowr 
said  to  the  Magistrate  would,  in  this  case,  be  admis^ilik 
against  him,  even  if  the  questions  put  by  the  Ma^i&tntc 
were  put  whilst  he  was  acting  in  his  character  n  ■ 
Magistrate. 


But,  as  I  said  before,  I  do  not  wish  to  put  this 
upon  a  technical  ground ;  and  I  will  assume,  therrforr, 
that  Mr.  Ryland  was  acting  throughout  as  a  Justice  of 
the  Peace  for  Bengal  with  reference  to  an  offence  OJBh 
mitted  in  Calcutta. 

There  is  not  much  difference  as  regards  the  common- 
sense  point  of  view  between  statements  made  in  answer 
to  Questions  put  by  Mr.  Ryland  as  a  Justice  of  the  Peace,  ■ 
and  statements  made  in  answer  to  questions  put  by  tlie  | 
police-officer^  assuming  it  to  be  true  that  the  stateraeati^ 
were  made.     There  would,  however,  be  this  difference*  j 
that  when  the  questions  were  put  by  the  Magistrate,  tte  j 
prisoner  might  have  believed  that'  the  Magiatrale  hai 
the  same  power  to  compel  him  to  answer  the  quc$tK»«  \ 
as  he  would  have  had  with  regard  to  a  witness ;  iba^ 
therefore  it  may  be  urged  that  the  .Ma^^istrate  ought  Id 
have  explained  the  law  to  the  prisoner,  and  told  him  iMt, 
although  he  asked  the  questions,  the  prisoner  nfc  vA 
bound  to  anbwer  them. 
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the  transfer  from  one  Mofussil  Court  to 
Another.  And,  if  so,  it  does  not  seem  strange 
that  the  power  to  transfer  a  case  into  this 
Court  should  be  included  in  the  same  Section 
as  that  which  gives  the  power  to  transfer  cases 
from  one  Court  into  another. 


But  then  it  was  urged  that  Section  13  of  the 
Letters  Patent  does  give  express  power  to  re- 
move a  civil  case  from  a  Mofussil  Civil  Court 
to  this  Court  for  trial   in  words  altogether 


In  the  King  and  Wilson,  i  Holt's  Reports,  page  597 » 
it  was  held  by  Chief  Baron  Richards  that  the  examina- 
tion of  a  prisoner  before  a  Magistrate  who  examined 
him  as  a  witness,  although  he  held  out  no  threat  or  in- 
duceraent,  could  not  be  used  as  evidence  agamst  the  pri- 
soner.    The  Judge  says  :  "  No  matter  whether  the  pri- 
sooer  was  sworn  or  not,  an  examination  of  itself  imposes 
aaobli^tJon  tospeak  the  truth."  Suppose  the  prisoner  in 
tHs  case  was  ignorant  of  the  law,  and  believed  that,  when 
the  Magistrate  asked  him  these  questions  without  telling 
lam  that  he  was  not  bound  to  answer,  he  was  under  a 
teeal  obligation  to  speak  the  truth  when  the  law  alloNved 
^  to  be  silent.    The  Magistrate  did  not  deceive  him, 
«or  did  he  use  artifice ;  and  if  artifice  or  deception  would 
be  no  legal  answer  to  the  reception  of  the  statements 
against  the  prisoner,   why  should  the  statements  be 
reiected,   because  the  Magistrate  omitted  to  tell  the 
orisoner  what  the  law  was?    There  was  no  torture 
£ed,    no   threat  of  punishment;  and  if  the  prisoner 
answered  under  a  belief  that  he  was  bound  to  speak  the 
truth,   it  appears  to  me  that  there  is  no  injustice  m 
receiving  against  him  the  answers  which  he  made  under 
that  bel&f.     We  are  not  to  infer  that  the  prisoner  said 
what  was  not  true,  because  he  erroneously  believed  him- 
self to  be  under  an  obligation  to  speak  the  truth,     hyen  , 
if  what  the  prisoner  had  stated  amounted  to  a  confes-  I 
sion  of  guilt,  it  would  be  very  different  from  a  confes-  , 
sion  made  under  an  inducement  of  Hope  or  fear,  because, 
as  I  have  already  remarked,  a  confession  made  under  I 
an  inducement  held  out  to  make  a  confession  niay  be 
made  falsely  by  a  prisoner  under  a  belief  that  he  wiU 
benefit  by  it. 

In  the  King  and  Ellis,  i  Ryan  and  Moody  s  Reports, 
P  432,  Mr.  Justice  Littledale  held  that  the  examination 
of  a  prisoner  charered  with  felony,  taken  without  threat 
or  promise,  bv  questions  put  by  a  Magistrate,  was  admis- 
sible. He  there  says,  after  referring  to  Starkie  on  hvw 
dence,  and  to  the  case  of  the  King  and  Wilson,  to  which 
!  have  referred,  "  Mr.  Justice  Holroyd  received  an  ex- 
amination which  was  the  subject  of  the  same  objection  ; 
and  he  added:  "  I  think  his  decision  is  the  correct  one, 
and  that  the  evidence  is  upon  principle  adintssible. 

For  these  reasons,  I  think  that  the  statements  made 
by  the  prisoner  in  answer  to  the  ciuestions  put  by  Mr. 
Ryland  were  admissible  against  him. 

The  decision  of  Mr.  Justice  Phear  was  made  during 
a  trial  and  without  full  argument  upon  the  whole  ques- 
tion,  and  it  does  not  appear  that  any  of  the  authorities 
to  which  I  have  referred  were  brought  to  his  notice. 
It  was  in  the  nature  of  a  nisi  prius  decision,  by  which 
Courts  sitting  in  Banco  do  not  consider  themselves 
bound. 

I  wish  to  add  a  few  words  on  a  point  which  escaped 
me  It  was  said  that,  on  the  second  occasion,  when  the 
Magistrate  informed  the  prisoner  that  he  was  not  bound 
to  answer  the  que^ions,  he  informed  him  that  if  he 
objected  to  answer,  that  fact  would  be  noted.  It  was 
contended  in  argument  that  that  amounted  to  a  kind  of 
threat;  but  1  th?nk  the  Magistrate  was  quite  right  when 
he  told  the  prisoner  that  he  was  not  bound  to  answer, 
and  that,  if  he  objected  to  answer,  the  fact  would  be 
noted.  The  Magistrate,  by  telling  the  prisoner  he  w?ls 
not  b<;und  to  answer,  without  adding  that,  if  he  object- 
cd  a  note  would  be  taken,  might  have  induced  the 
orisoner  to  decline  to  answer  the  question,  when  the 
fact  of  his  declining  might  have  raised  a  prejudice 
against  him. 

Norman,  J.,  concurred. 


Markby,  J. — I  only  wish  to  add  a  few  words.  If 
th(s  matter  had  now  to  be  discussed  for  the  first  time, 
I  should  have  concurred  with  the  eminent  Judges  and 
writers  on  the  Law  of  Evidence,  who  have  expressed 
the  opinion  that  the  rule  which  excludes  statements 
made  by  prisoners  to  police-constables  or  Magistrates 
ought  never  to  have  been  established.  I  think  it  would 
have  been  better  to  have  left  the  whole  to  the  Judge 
or  Jury,  including  the  circumstances  which  go  to 
detract  from  the  value  of  the  statements,  and  leave 
them  to  judge  of  the  value  of  the  statements.  The 
cases  are  so  various  that  it  is  impossible  to  ground  on 
them  any  general  rule  of  exclusion,  which  does  not 
exclude  many  statements  that  ought  to  be  received,  or 
admit  many  that  are  worthless.  It  is  too  late  now, 
however,  to  discuss  the  validity  of  the  rule. 

The  rule  I  take  to  be  this,  that  statements  are  exclud- 
ed, if  made  under  any  threat  or  inducement  of  a  tem- 
poral nature  held  out  by  a  person  in  authority.  If 
not  of  a  temporal  nature,  they  are  admissible,  and 
similarly  if  not  held  out  by  a  person  in  authority.  It 
is  doubtful  whether  the  threat  or  inducement  must  have 
reference  to  the  charge. 

The  question  is  this  case  in  whether  statements  by 
the  prisoner  made,  first,  before  a  police- cons  table,  and, 
secondly,  before  a  Magistrate,  in  answer  to  questions 
put  to  them,  are  admissible,  no  actual  threat  or  induce- 
ment having  been  made.     It  seems  to  me  that  such 
statements  can  only  be  excluded  on  tHfe  ground  that 
'  the  relation  between   the  accused  and  the  police-con- 
stable or  Magistrate  necessarily  implies  that  the  answer 
is  given  under  an  inducement.     1  wo  cases  have  been 
quoted,   in   which   expressions   used   by   the   English 
Judges  go  to  show  that  such  statements  are  not  admis- 
sible for  that  reason  ,•  but  I  think  it  will  be  found  that, 
wherever  the  Judges  have  expressed  an  opinion  after 
deliberation  and  argument,  they  have  held  otherwise.  I 
should  not  for  a  moment  weigh  a  hasty  expression  fall- 
ing from  the  mouth  of*  a  Judge  in  the  course  of  a  trial 
against  a  deliberate  opinion  expressed  by  a  Court  en- 
gaged in  consideration  of  the  law.     I  believe  we  are 
laying  down  the  law  in  strict  accordance  with  the  rule 
of  evidence  in  England,  when  we  hold  that  answers  to 
questions  put  by  a  police-constable  or  Magistrate  are 
not  to  be  presumed  to  be  given  under  such  a  threat  or 
inducement  as  to  render  them  inadmissible,  and  I  be- 
lieve that  on  all  ij^tional  principles  we  must  come  to 
the  same  conclusion.  * 

With  reference  to  the  motion  for  arrest  of  judgment  the 
Court  delivered  the  folfov}int(  judgments  : — 


Peacock,  C.^ .— The  prisoner  in  this  case  was  charg- 
ed with  having  committed  an  offence  in  Calcutta.  The 
caption  of  the  charge  stated  that  he  had  been  commit- 
ted for  trial  before  the  High  Court  by  W.  H.  Ryland, 
Esq.,, Deputy  Magistrate  and  Justice  of  the  Peace  of 
and  for  the  district  of  Serampore.  At  the  close  of  the 
case  of  the  prosecution,  it  was  objected  on  behalf  of  the 

Prisoner  Nobodeep,  first,  that  no  proper  evidence  had 
een  given  of  any  proceeding  having  been  had  by  the 
High  Court,  duly  directing  the  preliminary  investigation 
to  be  made  by  the  Magistrate  at  Serampore ;  and,  se- 
condly, that  no  proper  evidence  had  been  given  of  a 
direction  to  transfer  the  trial  of  the  prisoner  to  this 
Court,  and  that  accordingly  the  learned  Judge  who  tried 
the  case  should  have  directed  the  prisoner  to  be  ac- 
quitted. 
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beyond  any  possible  misapprehension.  If, 
therefore,  the  framers  of  the  Letters  Patent 
intended  this  Court  to  possess  the  like  power 
of  removing  a  criminal  case,  why  did  not 
they  say  so  with  equal  precision  and  express- 
ness? 


The  prisoner  had  pleaded  not  grullty*  and  the  question 
which  arises  upon  this  portion  of  the  case  is  whether 
the  plea  of  not  guilty  of  the  offence  stated  in  the  charge 
raised  any  question  of  fact  as  to  the  authority  of  the 
officer  who  preferred  that  charge.  When  by  Section 
3,  Act  XIII.  of  i?65,  the  Grand  Jury  was  abolished, 
it  was  provided  that  any  Justice  o^  the  Peace  who  shall 
commit  to  custody  or  hold  to  bail  any  person  for  trial 
before  the  High  Court  for  an  offeii^  committed,  or 
which,  according  to  law,  may  be  dealt  with  as  if  it  had 
been  committed,  within  the  local  limits  of  its  ordinary 
original  civil  jurisdiction,  shall,  together  with  all  exa- 
minations, informations,  bailments,  and  recognizances 
now  required  to  be  delivered  to  such  Court  before  the 
trial,  deliver  to  the  Clerk  of  the  Crown  a  written  in- 
strument of  charge  signed  by  him,  stating  for  what 
offence  such  person  is  to  be  committed  or  held  to  bail. 

Section  4  enacts  that  the  Clerk  of  the  Crown  shall 
peruse  and  consider  the  charge,  and  may,  if  he  consider 
it  necessary  or  expedient  so  to  do,  amend,  alter,  or  add 
to  the  same.  "The  charge,  with  such  amendments,  alter- 
ations, or  additions  (if  any),  shall  be  recorded  in  the 
High  Court,  and  the  person  charged  shall  be  entitled 
to  have  a  copy  of  such  charge,  with  such  amendments, 
alterations,  or  additions  (if  any),  gratis." 

Section  6  enacts  that,  *'  upon  charges  recorded  as  afore- 
said, persons  committed  to  custody  or  held  to  bail 
shall  be  deemed  to  have  been  brought  before  the  High 
Court  in  due  course  of  law,  and  (subject  to  the  provi- 
sions contained  in  the  Sth  Section  of  this  Act)  shall 
be  arraigned  at  the  suit  of  the  Crown,  and  the  verdict 
shall  be  recorded  thereupon." 

There  is  no  doubt  that  this  Court  had  jurisdiction  to 
try  the  prisoner  for  the  offence  committed,  if  a  charge 
had  been  made  against  him  bj^  a  person  authorized  to* 
m  ake  that  charge  ;  and  when  this  Court,  being  a  Court 
of  superior  jurisdiction,  put  the  prisoner  upon  his  trial 
upon  that  charge,  it  must,  in  my  opinion,  be  assumed, 
until  the  contrary  was  shown,  that  the  charge  had  been 
preferred  by  a  person  competent  to  prefer  it;  and  even 
if  the  charge  had  no  caption  at  all,  in  my  opinion,  when 
the  prisoner  was  put  upon  trial  by  this  Court,  it  must 
be  assumed  that  the  Court  had  jurisdiction  to  try  him. 

The  rule  as  to  jurisdiction  is  thaf  nothing  shall  be  in- 
tended to  be  out  of  the  jurisdiction  of  a  superior  Court 
but  that  which  specially  %ppears  to  be  so ;  and,  on  the 
contrary,  nothing  shall  be  inicnded  to  be  within  the 
jurisdiction  of  an  inferior  Court  but  that  which  is  so 
expressly  alleged. — Peacock  vs.  Bell  and  Kendal,  1 
Williams  Saunders's  Reports  74b. 

Section  3  of  the  Act  XIII.  of  1S65  does  not  require  the 
officer  making  the  charge  to  set  forth  his  jurisdiction, 
but  it  merely  requires  the  charge  to  state  for  what 
offence  the  person  is  so  committed  or  held  to  bail ;  and 
I  am  of  opinion  that  the  charge  would  be  presumed  to 
be  suflRcient  if .  the  caption  had  merely  stated  that 
a  charge  had  been  duly  preferred  against  him  ;  and  if 
that  would  have  been  sumcient,  I  think  it  would  also 
have  been  sufficient  if  the  Court  had  stated  that  a 
charge  had  been  preferred  against  him  ;  because,  when 
the  superior  Court  put  him  upon  trial  upon  a  charge 
preferred  against  him,  it  would  be  presumed  that  that 
charge  had  been  duly  preferred. 

I  by  no  means  mean  to  say  that  the  prisoner  would 
have  no  remedy  If  the  charge  had  not  been  duly  prefer- 


I  am  not  sure  that,  if  there  were  nothinf 
the  Letters  Patent  to  qualify  this  arg^mi 
that  it  ought  to  be  allowed  to  cut  down 
natural  operation  of  the  words  in  Section  i^| 
The  power  which  is  given  to  us  in  Section  2 


red ;  but  I  am  of  opinion  that,  when  the  pnsooer . 
to  the  charge  that  he  was  not  guilty  of  the  affcooe 
therein,  he  raised  no  question  as  to  whether  the 
\vas  duly  preferred  or  not.  It  is  stated  in  the 
that  Mr.  Ryland  was  a  Deputy  Ma^trate  and  Ji 
of  the  Peace  for  Serampore  ;  but  I  think  that  that  n 
no  difference  with  regard  to  the  question  now  nt 
consideration,  which  is  merely  whether  proof  osf^ 
have  been  given  as  to  whether  Mr.  Ryland  had 
cicnt  authority  to  send  up  the  chaise.     If  he  had 
authority  to  send  up  the  charge,  there  were  twocoai 
open  to  the  prisoner.     He  might  have  applied  to 
Court  to  quasn  the  charge,  bringing  to  the  notice  of  1 
Court  the  facts  upon  which  he  contended  that  ihcf  *" 
had  no  jurisdiction   to   prefer   it;    or  Jie  mig^t 
pleaded  to  the  jurisdiction  of  the  Court,  showinp  1 
Mr.  Ryland  had  no  jurisdiction  to  prefer  the  chaist;i 
if  it  appeared  upon  the  face  of  the  charge  and  t^j 
tion  that  Mr.  Ryland  had  no  jurisdiction  to  prefers 
might  possibly  have  demurred. 

It  has  been  held  that  objections  to  the  juris 
may  be  taken  by  demurrer  if  the  objection  appears 
the  face  of  the  indictment  and  caption,  ana  that  f 
want  of  jurisdiction  may  also  be  pleaded  specially, 
the  defect  does  not  appear  upon  the  face  of  the  imi' 
ment.     But  it  has  been  held  that,  from  the  nature  of  1 
plea  of  want  of  jurisdiction,  it  must  evidently  be 
before  the  general  issue,  because  by  pleading  not^ 
the  defendant  admits  the  power  of  the  Court  to  trj- 
and  refers  his  case  to  their  decision. — See  Chitty  s  * 
minal  I^w,  p.  438,  and  cases  there  cited. 

The  prisoner,  therefore,  by  pleading  not  guilty  in 
case,  admitted  the  jurisdiction  of  the  Court  and  of 
Jury  to  try  him  for  the  offence;  and  it  was  no  part_ 
the  issue  which  the  Jury  were  sworn  to  try  upon 
plea  whether  Mr.  Ryland  had  jurisdiction  or  not. 

I  am,  therefore,  clearly  of  opinion  that  the  niiii^ 
the  learned  Judge  was  right  in  holding  that,  upo« 
issue  which  the  lury  had  then  to  try,  it  was  unnecM 
to  give  any  evidence  with  regard  to  Mr.  Roland's  ji 
diction. 

The  next  question  is,  whether  the  learned  Judge 
right  in  refusing  to  arrest  the  judgment.     Nve  are 
called  Qpon  to  arrest  the  judgment,  but  to  say  whet 
the  learned  Judge  was  right  or  not  in  refusing  to 

it. 

Section  29  of  the  last  Letters  Patent  ordains  that 
High  Court  shall  have  power  to  direct  the  transfer  of  j 
criminal  case  or  appeal  from  any  Court  to  any  otfc«r  T 
of  equal  or  superior  jurisdiction,  and  also  to  direct 
preliminary  investigation  or  trial  of  any  criminal  easel 
any  officer  or  Court  otherwise  competent  to  investigal^ 
or  try  it,  though  such  case  belongs  in  ordinary  coansc  r 
the  jurisdiction  of  some  other  officer  or  Court. 

It  has  been  contended  upon  this  Section  that  the  Hi| 
Court  would  have  no  power  to  direct  the  transfer 
any  criminal  case  or  appeal  from  any  Court  in 
Mofussil  to  the  High  Court  itself;  and  it  is  also  far 
contended  upon  the  force  of  that  argument  that  the  Hij 
Court  has  no  power  to  direct  the  preliminary  infesfc^j 
tion  or  trial  of  any  criminal  case  in  which  the  offe 
has  been  committed  in  Calcutta  to  any  officer  or  Cc 
who  would  be  competent  to  investi^te  or  try  it,  if  ^ 
offence  had  been  committed  in  the  IVfofussil  withio 
jurisdiction  of  that  officer. 
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irlsatever  may  be  its  proper  extent,  is  unques- 
tionably remedial  fn  its  nature ;  and  I  am 
disposed  to  think  that  this  Court,  the  highest 
Court  in  this  Presidency,  ought  not  to  decline 
a  remedial  power  which  the  words  of  its 
Letters  Patent  apparently  give  it,  without 
the  strongest  possible  grounds  for  thinicing 
tbat  these  words  were  not  intended  to  mean 
Mrbat  they  apparently  do  mean.  But  there  is 
mnch  in  the  Letters  Patent,  or  perhaps  1 
e^u^ht  to  say  omitted  from  the  Letters  Patent, 
nrhich  leads  me  to  think  that  any  argument 
drawn  from  the  existence  of  Section  13 
mast  be  taken  with  very  great  qualification. 


It  appears  to  me,  however,  giving  the  best  construe- 
that  I  can  to  Section  29,  that  the  High  Court 
power,  if  in  its  discretion  it  thinks  right  to  ex- 
JBccise  it,  of  Ifansferring  the  trial  of  any  criminal 
ipffence  committed  in  Calcutta  to  a  Mofussil  Court  which 
Is  otherwise  competent  to  try  it,  or  to  direct  the  trial 
py  the  High  Court  of  an  offence  committed  in  the 
ilofussil.  The  trial  can  only  be  transferred  to  a  Court 
or  officer  otherwise  competent  to  investigate  it ;  **com- 
ttetent  to  investigate  it''  does  not,  as  it  appears  to  me, 
include  competency  as  regards  local  jurisdiction,  but 
mdy  competency  with  regard  to  the  offender,  the  nature 
alt  the  offence,  and  the  punishment. 

For  instance,  the  Court  could  not  transfer  to  the 
Judge  of  the  24-Pergunnahs  the  trial  of  an  offence 
'iBDmmitted  by  a  European  British  subject  in  Calcutta, 
ibecause  the  Sessions  judge  of  the  24-Pergunnahs  could 
not  have  tried  the  offender  even  if  the  offence  had  been 
committed  in  his  own  jurisdiction.  So,  they  could  not 
transfer  to  a  Magistrate  in  the  Mofussil  the  trial  of 
lay  offence  which  by  the  terms  of  the  Code  of  Criminal 
Procedure  could  be  tried  only  by  a  Sessions  Judge,  be- 
cause the  Magistrate  would  not  be  a  Court  competent 
to  try  the  offence  if  it  had  been  committed  within  his 
own  local  jurisdiction. 

If  we  hold  that  the  Court  can  transfer  the  investiga- 
tion of  a  case  committed  in  Calcutta  to  a  Mofussil 
Magistrate  otherwise  competent  to  make  the  prelimi- 
nary investigation,  I  do  not  see  how  we  can  stop  short 
and  say  that  the  Court  could  not  direct  the  trial  of  that 
case  before  an  officer  or  Court  in  the  Mofussil  otherwise 
competent  to  try  it.  The  words  "to  investigate  or  try 
it"  are  coupled  in  this  Section  in  such  a  manner  that 
I  think  that,  if  the  Court  has  power  to  transfer  the 
investigation,  it  has  also  power  to  transfer  the  trial. 

It  might  be  very  inconvenient  in  many  cases  if  the 
Court  had  not  this  power.  Suppose  two  men  were  in- 
dicted for  forging  and  uttering  a  forged  note,  and  the 
evidence  tended  to  show  that  the  forgery  was  committed 
on  one  side  of  Circular  Road  in  the  district  of  the  24- 
Pergunnahs,  and  that  the  uttering  took  place  in  Calcutta 
at  tiie  Bank  of  Bengal :  it  would  be  very  inconvenient 
that  the  prisoners  should  be  tried  first  at  Alipore  for 
the  forgery,  where  they  might  be  acquitted  on  the 
ground  that  the  note  was  a  genuine  one,  and  that  they 
should  afterwards  be  tried  in  Calcutta,  and  convicted  of 
uttering  a  forged  note,  on  the  ground  that  it  was  a 
forgery.  It  would  be  much  more  convenient  that  the 
Court  should  remove  the  trial  for  forgery  into  this 
Court,  and  to  have  the  question  as  to  the  forgery  and 
the  uttering  tried  by  the  same  Court. 

It  might  be  convenient  under  certain  circumstances 
that,  if  an  offence  should  be  committed  in  Calcutta,  and 
the  prisoner  should  escape  and  be  caught  in  some 
district  in  the  Mofussil,  to  allow  the  Magistrate  of  the 
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Section  13  provides  for  but  one  portion  of  the 
civil  jurisdiction,  as  compared  with  the  other 
portions  of  the  criminal  jurisdiction  which 
are  dealt  with  by  Section  29.  Section  13 
is  confined  only  to  the  removing  of  civil 
suits  for  trial  ;  Section  29,  on  the  other 
hand,  in  one  comprehensive  set  of  words, 
provides  for  the  transfer  of  criminal  cases 
from  district  to  district,  including,  if  the 
words  are  to  be  taken  in  their  apparent  sense, 
removal  to  this  Court,  and  further  gives 
power  to  this  Court  to  direct  preliminary 
investigations;  in  other  words,  the  insti- 
tution of  cmninal  suits  in  any  district. 
■#  

district  iji  which  the  offender  was  caught  to  make  the 
preliminary  investigation.  The  words  of  the  Section, 
therefore,  being  sufficiently  large,  and  the  convenience 
greatly  in  favor  of  the  construction  which  I  am  about 
to  put  upon  this  Section,  I  have  no  doubt  that  the  High 
Court  would  have  had  power,  if  they  thought  fit  to  exer- 
cise it,  to  have  directed  the  preliminary  investigation 
in  this  case  by  Mr.  Ryiand,  the  Deputy  Magistrate  of 
Serampore.  1  cannot  say  that  the  Court  did  so  in  the  pre- 
sent instance,  for  the  letters  have  been  rejected,  and  we 
have  no  evidence  of  the  fact.  I  can  only  say  that  Mr. 
Kyland  might  have  had  that  jurisdiction. 

The  question  then  is,  is  this  indictment  bad  in  arrest 
of  judgment  because  it  does  not  appear  that  the  High 
Court  did  authorize  Mr.  Ryiand  to  make  the  prelimi- 
nary investigation  ? 

It  is  unnecessary  for  the  Court  to  determine  whether 
they  can  take  judicial  notice  that  Mr.  Kyland  was  a 
Justice  of  the  Peace  for  Bengal,  or  whether  the  Court 
would  be  bound  to  ignore  that  fact,  even  if  they  issued 
the  commission  appointing  him,  and  the  Chief  Justice 
had  signed  it.  If  it  should  so  happen  that  the  Hi^h 
Court  did  issue  a  commission,  and  the  Chief  Justice 
signed  it,  it  would  be  a  great  failure  of  justice  that 
I  this  judgment  should  be  arrested,  and  the  prisoner 
sent  to  a  Justice  of  rtie  Peace  of  Calcutta  for  the 
purpose  oi  having  a  new  preliminary  investigation ; 
and  this  failure  of  justice  would  be  the  more  ap- 
parent and  glaring  if  the  commission  should  happen  to 
be  proved.  In  such  a  case,  the  prisoner  must  be  re- 
committed for  trial,  and  the  time  of  this  Court  and  of  a 
new  jury  would  have  to  be  occupied  in  re-trying  him, 
and  the  witnesses  be  again  brought  from  their  nomes 
and  from  their  business,  some  of  them  perhaps  clerks  in 
the  Bank  of  Bengll,  in  order  Uft  rfe-prbve  the  guilt  of 
the  prisoners,  because  this  Court  would  not  or  could  not 
by  law  take  judicial  noticdf  that  Mr.  Ryiand  was  a 
Justice  of  the  Peace  for  Bengal,  though  they  had  ap- 
pointed him  themselves.  If  it  became^  necessary  to 
decide  the  point,  I  should  hold  that  this  Court  could 
take  judicial  notice  of  the  fact  whether  Mr.  Ryiand  was 
or  was  not  a  Justice  of  the  Peace  for  Bengal,  if  from  the 
records  of  this  Court  it  should  appear  that  a  commission 
had  issued,  as  it  has  in  fact  issued.  In  fact,  I  hold  that 
commission  in  my  hand  under  my  own  signature,  and  it 
would  be  monstrous  to  hold  tl)at  I  cannot  take  judicial 
notice  of  its  existence. 

But  it  is  not  necessary  to  determine  the  question,  for 
I  have  already  held  that,  as  a  Magistrate  or  Serampore, 
he  might  have  had  power  conferred  upon  him  to  make 
the  preliminary  investigation  ;  and,  if  so,  he  would  be  a 
Magistrate  having  the  power  to  prefer  the  charge. 

1  am  of  opinion  ^hat  it  would  be  no  ground  of  de- 
murrer or  in  arrest  of  judgment  if  a  prisoner  were  put 
upon  his  trial  by  this  Court  upon  a  charge  preferred  by 
a  Mofussil  Magistrate  subordinate  to  this  Court,  who 
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The  Sections,  therefoie,  do  not,  in  my  opinion, 
admit  of  being  closely  compared.     And,  fur- 
ther, that  which  is  left  out  of   Section   13, 
and  does  not  appear  anywhere  else  in  the 
Letters  Patent,  is  nevertheless  taken  to  be  a 
power  belonging  to  this  Court,  and  to  lie  , 
within  its  jurisdiction.     1  mean  the  power  to 
transfer  civil  cases  from  one  District  Court ' 
to  another.     This  Court  obtains  that  power  ! 
under  the  general  representation-  which  it,  ! 
so  to  speak,  makes  to  the  Suddcr  Court,  and  ! 

I 

might  have  had  the  power  of  making  the  preliminary  i 
investigation  conferied  upon  him,  al^ough  the  charge  I 
or  the  caption  should  not  show  upon^tpe  face  of  it 
that  that  jurisdiction  had  been  conferred. 

In  the  case  of  Knowlden  and  others  against  the  Queen 

a  case  arose  with  reference  to 

Law  Journal  Reports,  the  Vexatious  Indictment  Act, 
Magistrates' Cases,  Vol.  the  23  and  24  Vic  ,  Chapter  17, 
33.  P-  a»9;  5  Best  and  Section  i.  That  Statute  enacted 
Smith,  p.  53a.  that  no  bill  of  indictment  for 

conspiracy,  among  other  offen- 
ces, shall  be  presented  to  or  found  by  any  Grand  Jury 
unless  such  indictment  be  prepared  by  the  direction  or 
with  the  consent  in  writmg  of  a  Judge  or  of  the 
Attorney  or  Solicitor- General.  It  was  held  that  it  was 
not  necessary  that  the  indictment  should  aver,  or  that  it 
should  be  proved  before  the  Petty  Jury,  that  the  condi- 
tions imposed  by  that  Statute  had  t)een  performed. 

The  judgment  of  Mr.  Justice  Blackburn  puts  the  case 
in  a  very  dear  light,  and  therefore  I  will  read  an  extract 
from  it.  ^  He  says :  "  The  Statute  22  and  23  Vic,  Chap. 
17,  Section  i,  nas  not  changed  the  essentials  in  the 
offence  charged,  or  the  tribunal  which  is  to  try  it,  but 
has  introduced  by  proviso  a  limitation  on  the  general 
authority  of  the  Grand  Jury,  viz.,  that  before  a  bill  is 
presented  to  or  found  by  them,  certain  preliminaries 
shall  be  complied  with.  And  the  question  is  whether 
it  should  be  averred  in  the  indictment  that  these 
preliminaries  have  been  complied  'vith,  or  should  be  left* 
to  the  Petty  Jury  as  a  question  of  fact.  Whatever  is 
part  of  the  offence  must  be  found  by  the  Petty  Jury,  and 
whatever  is  matter  of  title  is  to  be  found  by  the  Grand 
Jury.  But  this  is  only  a  restriction  put  on  the  general 
jurisdiction  of  the  Grand  Jury  to  find  the  bill,  and  is 
precisely  the  same  as  the  restriction  put  on  the  filing  of 
informations  by  Statute  4  and  5  W.  &  M.,  Chap.  18,  Sec- 
tion 2,  that  the  prosecutor  must  take  the  leave  of  the  Court 
in  open  Court  to  file  it.  It  may  Imppen  that  in  some 
cases  the  preliminaries  have  not  been  complied  with, 
although  the  bill  has  beer^resentcd  and  found,  or  some 
counts  may  have  been  inadvertently  inserted  in  the 
indictment,  and  then  the  far  more  convenient  course 
would  be  that  the  defendant,  on  discovering  that  the 
Statute  has  not  been  complied  with,  and,  as  has  been 
pointed  out,  he  cannot  be  in  ignorance  of  the  omission, 
should  apply  to  the  Court,  and  the  Court  will  quash 
the  whole  of  the  indictment,  or  those  counts  with 
respect  to  which  the  preliminaries  have  not  been 
complied  with,  which  was  the  course  adopted  by 
my  brother  Crompton  at  Monmouth.  It  is  possible  that 
some  doubt  might  arise  whether  the  offence  charged  was 
within  the  Statute,  as  in  Reg.  versus  Heave,  and  one 
Court,  holding  that  it  was  not,  might  refuse  to  quash 
the  indictment  or  strike  out  the  counts,  and  the  prisoner 
might  wish  to  question  that  decision  in  another  Court. 
Perhaps  he  might  plead  to  the  jurisdiction,  or,  if  he 
did  not  know  of  the  omission  to  comply  with  the 
Statute  in  time  to  plead,  he  might  perhaps  bring  error 
m  fact." 

It  appears  to  me  that  that  case  is  a  very  important 
,one  with  reference  to  the  point  as  to  whether  it  was 


that  power  was  given  to  the  Sudder  Ccwrt 
the  Civil  Procedure  Code?*:  so  that  Sectioa  i! 
and  the  Letters  Patent  are  very  defcaii-e, 
it  were  intended  that  all  our  powers  sb( 
be  found  in  the  Letters  Patent — defective,  \\ 
is,  as  regards  civil  matters  in  an  imj 
particular  which  is  supplied  by  Section 
with  regard  to  criminal  matters.    Or  el 
that  which  is  put  in  Section  29  with  regs 
to  criminal  matters  is  there  of  design, 
the  one  is  a  defect  due  to  inattention  of 


necessary  for  the  charge  to  state  that  Mr.  RyUid 
empowered  by  this  Court  to  make  the  prefimbaryi 
vestigation. 

But,  even  if  that  case  is  not  a  sufficient  autbonty^J 
apprehend  that  the  only  proper  course  would  have  f 
to  move  the  Court  to  quash   the   indictment  if 
Ryland  had  no  jurisdiction  ;  or  to  plead  the  vu 
jurisdiction  if  the  prisoner  whished  t^  ha\e  tfe 
tried  by  a  Jury,  or  if  the  objection  had  appeanei 
the  face  of  the  record  to  have  raised  it  by  dcmuntt..] 

It  is  said  in  Chitty's  Cri-ninal  Law  that  *'ihc 
sion  in  the  caption  of  an  indictment  of  the  words  M 
and  ^here  '  in  the  statement  of  the  swearing  of  the] 
was  formerly  held  fatal,  because  without  them  it 
appear  that  the  oath  was  taken  in  the  couaty  vfa 
the  offence  is  alleged  to  have  been  committed ;  bat  I 
law  is  now  otherwisei  and  it  will  be  no  ground 
arresting  the  judgment,  after  special  veidict 
by  certiorari,  that  the  J  udge  who  tried  the  prtsowa 
not  stated  to  have  been  of  the  quorum,  thai  00  H 
appears  on  the  record,  or  that  the  authority  »rf 
justices  of  ^aol  delivery  is  not  stated."  The  case* I 
referred  to  in  Chitty's  Criminal  f^w,  1st  Volaine,p^( 
661  and  662. 

Further,  as  this  is  a  Court  of  superior  jurisdid^ 
the  want  of  jurisdiction  is  not  to  be jpresuncd.    j 
XIII.  of  1565  does  not  require  the  officer  makii^ 
charge  to  state  the  jurisdiction  under  which  heisac^ 
and  by  Section  6  of  that  Act  it  is  enacted  that 
charges  recorded  as  aforesaid  (that  is,  by  the  OeAX 
the  Crown)persons  committed  to  custody  or  held  tot' 
shall  be  deemed  to  have  been  brought  before  tlie  " 
Court  in  the  course  of  law. 

Looking  at  all  these  grounds,  it  appears  to  roe  tk*^ 
the  indictment  ought  to  set  forth  in  the  raptioa, 
facts  which  constituted  the  jurisdiction  of  the  w 
who  made   the  charge,   the  omission  of  stating 
which  ought  to  be  presumed,  and  which  m^fbi 
been  raised  by  the  prisoner  by  pleading  to  the  jar 
tion  or  by  motion  to  quash  the  charge,  would  be  xaw 
formal  defect,  which,  under  the  provisions  of 
41  of  Act  XV'III.  of  1S62,  ought  to  be  taken  by  _ 
rer,  and  not  by  motion  in  arrest  of  judj:m«;nt..  afttfl 
part^'  has  pleaded  to  the  chaise,  and  thereby  adant 
the  jurisdiction  of  the  Court  to  try  him. 

That  Section  enacts  that  every  objection  to  an  « 
ment  for  uncertaintv  or  for  any  formal  defect  aj) 
on  the  face  thereof  shall  be  taken  by  demurrer  on 
to  quash  such  indictment  before  the  Jury  shall  be  s*c 
and  not  afterwards,  and  every  Court  before  which  J 
objection  shall  be  taken  by  demurrer  or  iaoti» 
quash  for  any  formal  defect  may,  if  it  be  thought  w 
sary,  cause  the  indictment  to  be  forthwith  amcD<fcdfl»i 
particulars  by  some  oflRcer  of  the  Court  or  other  pe 
and  thereupon  the  trial  shall  proceed  as  if  w^ 
defect  had  appeared. 

If  the  objection  had  been  taken  io  this  case  that" 
Ryland*s  jurisdiction  did  not  appear  00  thcoaw' 
record   for  want    of   the   Court   authofirin«r  »• 
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^framers  of  the  Letters  Patent,  the  value  and 
[weight  of  the  argument  from  Section  13, 
r-Wbich  depends  altogether  upon  a  supposition 
j^Of  the  completeness  of  the  Letters  Patent,  is 
r^ten'  materially  qualified.  And  if  that  which 
ifc  inserted  in  Section  29  is  put  there  inten- 
Ltionally,  it  is  very  important  to  observe  that 
Section  29  is  a  re-production  of  Section  35  of 
the  Criminal  Procedure  Code  with  a  certain 
^omission.  So  it  stands  thus  :  that  the  framers 
^<rf  the  Letters  Patent  did  not  think  it  desir- 


|\9Ia^tstrate  to  make  the  preliminary  investig^ation,  llie 
^' Court  might  have  made  an  enquiry  into  the  fact ;  and  if 
[  tfaey  had  found  that  he  had  had  that  authority  con- 
jferred  upon  him,  or  that  he  was  a  Justice  of  the  Peace 
Sor  the  whole  of  Bengal,  and  therefore  might  have 
mvcsti|;ated  the  charge  without  such  authority,  the 
ft  might  have  ordered  the  caption  of  the  indictment 
be  amcndec**  and  every  thing  would  have  been  right, 
the  facts  did  not  exist  which  conferred  jurisdiction 
spoo  Mr.  Ryland,  and  the  prisoner  had  wished  to  have 
tbose  facts  tried  by  a  Jury,  he  might  have  pleaded  to 
jurisdiction.  But  it  appears  to  mc  that  the  omis- 
to  show  all  the  facts  which  constituted  the  juris- 
jon,  or  that  Mr.  Ryland  was  a  Justice  of  the  Peace 
Serampore,  instead  of  a  Justice  of  the  Peace  for 
'-fiei^al,  is  no  ground  for  arresting  the  judgment. 

Though  Act  XVIII.  of  1862  speaks  of  indictments, 

not  of  charges.  Section  7,  Act  XIII.  of  1665,  sets 

right,  because  it  enacts  that  the  word   **  indict- 

t"  in  Act  XVIII.  of  ifc62  shall  be  understood  to 

udc  the  word  "  charge,"  and  that  all  the  provisions 

Act  XVIII.  of  I^62  shall  apply  to  charges  recorded 

•ttnder  Act  XIII.  of  1S65  and  the  trial  of  such  charges. 

[      It  appears  to  me,  therefore,  that  the  present  is  one 

[  of  those    technical   objections   which    tend   to   defeat 

|r{ostice,  and  to  which  the  Court  ought  not  to  yield,  unless 

f  il  fa  compelled  to  dp  so  by  law."  I  am  of  opinion  that 

r'fte  learned  Judge  was  right  in  proceeding  to  pass  sen- 

t.  tence,  and  not  yielding  to  the  objection  and  arresting 

i:  Ihe  judgment,  which,  unless  we  believe  that  the  Jury* 

L  was  wrong  in  the  verdict  which  they  pronounced,  could 

[-.only  have  led  to  a  verdict  of  guilty,  upon  which  the 

1'  prisoners  must  have  been   ultimately  sentenced  after 

:  a  fresh  preliminary  investigation  and  the  waste  of  the 

I  time  of  the  Court,  the  Jury,  and  the   witnesses,  who 

would  all  have  been  required  to  go  through  the  farce 

;,  of  a  new  trial  for  the  sake  of  a  mere  technical  objection, 

the  sole  tendency  of  which  is  to  defeat,  and  not  to 

promote,   the  due  administration  of  justice.     If  the 

learned  Judge  had  yielded  to  the  objection,  he  would 

merely  hold  out  false  hopes  to  the  prisoners,  which,  if 

the  verdict  of  the  Jury  who  tried  them  is  correct  (and 

1  see  no  reason  to  doubt  it),  could  never  have  been 

realized,  and  which  must  have  ultimately  turned  out 

to  be  a  mere  delusion. 

It  appears  to  mc  that  there  is  no  force  in  the  objec- 
tk>n,  and  that  the  judj^ment  must  stand.  The  prisoners 
will  be  remanded  to  jail  to  undergo  the  sentence  which 
has  been  passed  upon  them. 

Norman,J. — On  the  first  question  discussed  I  entirely 
concur  with  the  Chief  Justice.  1  am  ^lad  that  the 
decision  has  been  based  on  no  technical  pomt,  but  on  the 
broad  ground  laid  down  by  him. 

Every  technical  objection  which  the  law  allows  the 
prisoner  has  been  madein  his  favor,  and  it  appears  to  me 
that  these  objections  are  entirely  unfounded.  I  desire 
to  guard  myself  against  being  supposed  to  allow  that 
the  prisoner  does  not  get  the  full  benefit  of  every  excep- 
tion.   I  agree  with  the  first  proposition  of  Mr.  New- 


able  to  put  into  the  Letters  the  enactment 
relating  to  the  transfer  of  civil  suits, 
thinking  it  suflicient  where  it  stood  in  the 
Civil  Procedure  Code ;  but  at  the  same 
time  thought  it-  proper  to  bring  the  cor- 
responding enactment  from  the  Civil  Proce- 
dure Code  into  the  Letters  Patent,  making 
an  alteration  in  it  while  they  did  so.  And  if' 
that  be  the  true  version  of  what  took  place, 
the  alteration  is  surely  very  significant.  Sec- 
tion-35  says : — 

march,  that,  in  order  to  a  valid  conviction  under  Act 
XIII.  of  1865,  there  must  be  a  valid  charge,  that  is,  a 
charge  by  a  J  i^troe  of  the  Peace,  or  a  Magistrate  having 
Jurisdiction  to  prefer  that  charge.  I  also  go  with  another 
proposition  of  Mr.  Newmarch's,  that  in  this  particular 
case,  supposing  that  Mr.  Ryland  acted  as  a  Magistrate, 
and  not  as  a  Justice  of  the  Peace,  it  was  essential  that 
he  should  have  been  empowered  by  the  High  Court 
under  Section  29  of  the  Letters  Patent  in  order  to  give 
him  (a  Mofussil  Magistrate)  power  to  hold  the  prelimi- 
nary investigation,  ^  Serampore,  of  a  charge  against 
the  prisoner,  who  had  been  arrested  in  Calcutta  for  a 
crime  alleged  to  have  been  committed  in  Calcutta. 

I  am  not  prepared  to  say  that  the  rule  laid  down  in 
Knowlden  versus  The  Queen  is  sufficient  to  decide  the 
case  now  before  us. 

The  marginal  note  of  that  case,  which  is  reported  33 
Lawjournal,  Magistrates' Cases,  page  219,  isasfollows: 
*'  By  the  22  and  23  Vic,  C.  17,  S.  i,  no  bill  of  indictment 
for  certain  specified  offences  shall  be  prese.nted  or  found 
by  the  Grand  Jury,  unless  some  one  of  certain  conditions 
have  been  performed.  Held  that  it  was  not  necessary 
that  the  performance  of  any  of  these  conditions  should  be 
averred  on  the  face  of  the  indictment,  or  proved  before 
the  Petty  Jury."  On  the  argument,  the  cases  of  Hollis 
versus  Marshall,  2  Hurlstone  and  Norman  75^,  and 
the  King  versus  Fraser,  i  Moo .  Cr.  C.  407,  were  ated  for 
the  defendant.  Mr.  Justice  Blackburn  pointed  out  that 
the  Grand  Jury  had  a  general  jurisdiction  [though  the 
Statute  had  imposed  certain  restrictions  on  the  general 
jurisdiction  which  they  already  had]  to  find  the  bill. 
And  it  is  that  fact  which  distinguishes  Knowlden  versus 
The  Queen  from  those  above  mentioned. 

In  that  case  the  indictment  was  presented  by  an 
authority,  vis.,  the  Grand  Jury,  which  had  geperal juris- 
diction. In  the  present  case,  if  the  facts  are  as  supposed 
by  Mr.  Newmarch,  the  charge  was  preferred  by  an 
officer  not  fiaviuiffurisdirtiun  inn  less  specially  empOTO' 
ercd  by  the  order  of  the  Hii(h  Court  under  the  29th  Sec- 
tion  of  the  Cknrtery  and  theftfore  it  would  have  been  ne- 
cessary if  the  matter  were  put  in  issue  to  show  that  the 
Magistrate  had  such  special  powers,  because  without 
such  evidence  it  would  appear  that  the  charge  was  pre- 
ferred by  an  officer  not  having  jurisdiction. 

Apart  from  Act  XIII.  of  1865,  if  the  prisoner  desired 
to  take  the  objection  that  the  Magistrate  had  not 
been  so  empowered,  I  think  he  could  not  have  done 
so  on  his  trial  under  the  plea  of  not  guilty.  The 
objection  does  not  show  that  no  offence  had  been 
committed  of  which  this  Court  had  jurisdiction,  and 
therefore  the  case  is  not  like  that  of  the  Kinlochs, 
Foster's  Crown  Cases,  17-23.  The  offence  was  com- 
mitted and  the  prisoner  arrested  within  the  juris- 
diction, of  this  Court,  and  to  such  a  case  the  ob- 
servation of  Lord  Kllenborough,  in  the  King  versus 
Johnson,  6  East  601,  applies,  viz.,  the  presumption  is 
that  nothing  shall  be  intended  to  be  out  of  the  jurisdic- 
tion of  a  Superior  Court  of  general  jurisdiction  which 
is  not  alleged  and  shown  to  be  so. 
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"  It  shall  be  competent  to  the  Sudder  Court 
to  order  the  transfer  of  any  criminal  case  or 
appeal  from  a  Criminal  Court  subordinate  to 
its  authority  to  any  other  such  criminal 
Court  of  equal  or  superior  jurisdiction,  or  to 
order  that  any  offence  shall  be  enquired  into 
or  determined  in  any  district,  or  division  of  a 
district,  other  than  that  in  which  the  offence 
shall  have  been  committed,  whenever  it  shall 
appear  to  such  Sudder  Court  that  such  order 


The  Kincr  versus  Johnson  shows  that  a  plea  to  the 
jurisdiction  would  have  been  bad,  because  it  would  not 
and  Icoiild  not  have  shown  any  other  tribunal  before 
which  the  prisoner  ought  properly  to  H^ve  been  tried. 

It  is  said  that  the  Crown  was  bound  to  prove,  or  was 
at  least  liable  to  be  called  on  to  prove,  that  an  order  had 
been  made,  directing  the  transfer  of  the  case  for  the 
preliminary  investigation. 

The  5th  Section  of  Act  XI 11.  of  ivS65  provides  that 
any  Justice  of  the  Peace  or  Magistrate,  who  shall  commit 
to  custody  or  hold  to  bail  any  person  for  trial  before 
the  High  Court  for  an  offence  committed  within  the 
local  limits  of  its  Ordinary  Original  Civil  Jurisdiction, 
shall,  together  with  all  examinations,  &c.,  deliver  to  the 
Clerk  of  the  Crown  a  written  instrument  of  charge 
signed  by  him,  stating  for  what  offence  such  person  is 
committed  for  trial.  The  4th  Section  empowers  the 
Clerk  of  the  Crown  to  consider,  and,  if  necessary,  to 
amend  the  charge,  and  directs  that  the  charge  with  any 
such  amendment  is  to  be  recorded.  The  6th  Section 
enacts  that,  upon  charges  so  recorded  as  aforesaid,  per- 
sons committed  to  custody  or  held  to  bail  shall  be 
deemed  to  have  been  brouf(kt  be/ore  the  High  Court  in 
due  course  of  law f  shall  be  arraigned  at  the  suit  of  the 
Crown,  and  the  verdict  recorded  thereon. 

The  effect  of  this  6th  Section  is  that,  if  a  person  is 
committed  for  trial  before  the  High  Court  for  an  offence 
committed,  or  which  was  by  law  so  dealt  with  as  if  it 
had  been  committed,  Toithin  the  local  limits,  bv  any  Ma-  ^ 

fistratey  the  charge  is  to  be  deerffed  to  have  been  brought 
efore  the  High  Court  in  due  course  of  law.     It  follows 
that,  if,  in  a  particular  case,  any  special  order  of  the  High 


will  promote  the  ends  of  justice,  or  teoi 
to  the  general  convenience  of  the  puties  or 
witnesses.'' 

The  Clause,  as  it  appears  in  the  Lettc« 
Patent,  does  not  contain  the  words  "  subordi- 
nate to  its  authority"  in  the  first  part,  or  tbev 
word  *'  such  "  in  the  latter  part.     Had  the«f 
words  been  contained,  they  would  have  exdoj* 
ed  this  Court  from  the  category  of  superiofi 


tion  of  the  regularity  of  the  charge,  it  was  for  th| 
prisoner  to  rebut  it,  and  show  that  the  charge  wis  mk 
rightly  instituted ;  and  he  has  not  done  so.  Bat,  if  1 
do  go  into  the  facts,  there  is  sufficient  proof  by  efitkofl^ 
under  the  hand  of  the  Registrar,  an  officer  of  the  Coatt 
that  an  order  was  made,  directing  that  the  prdiiniflti| 
enquiry  should  take  place  before  the  Magistrate  m 
Serampore. 


The  duty  of  the  Court  in  dealing  with  a  charge  so 
recorded  is  clearly  prescribed  in  the  6th  Section — the 
prisoner  is  to  be  arra^ned,  and  t^e  verdict  recorded 
upon  the  charge. 

It  does  not  follow  that  the  prisoner  has  no  remedy  if 
there  were  no  such  order.  No  doubt,  if  a  charge  by  a 
Magistrate  not  having  any  jurisdiction  is  sent  up,  the 

Crisoner  can  question  it ;   but  that  apparently  must  be 
y  motion  to  quash  the  charge  before  the  trial,  or  by 
error  in  fact  after  the  verdict. 

I  think  the  Crown  was  not  bound  to  give  evidence  of 
the  preliminary  order,  and  that  the  learned  Judffc 
was  not  bound  to  receive  the  evidence.  The  prisoner 
was  arraigned,  and  the  verdict  given  as  directed  by 
the  6th  Section,  and  the  learned  Judge  was  right  in 
accepting  and  recording  the  verdict  as  the  case  stood. 

As  to  arrest  of  judgment,  I  think  that  there  was  not- 
any  ground  for  moving  in  arrest  of  judgment,  because 
the  matter  alleged  to  be  error  does  not  appear  on  the 
face  of  the  record.  No  injury  has  been  sustained  bv 
the  prisoner.  We  are  not  bound  to  go  into  facts  be 
cause,  as  the  0th  Section  raises  a /»r/w^./^;t/t'prcsump" 


It  has  been  urged  that  Clause  29  %f  the  I 
Patent  does  not  give  to  the  High  Court  power  to  ^. 
such  a  direction  as  to  the  preliminary  investisftiM^, 
The  first  branch  of  that  Clause  refers  to  the  tnxM\ 
of  criminal  cases  and  appeals;  the  second 
empowers  the  Court  to  give  directions  as  to 
preliminary  investigations. 

(His  Lordship  here  read  the  Clause  in  questioB.) 

I  know  of  no  conceivable  reason  why  the  words  **ai^ 
Officer  or  Court  "  should  bear  the  restricted  sense 
tended  for  by  Mr.  Newmarch.  His  contention  c«n 
to  the  hrst  branch,  it  seems  to  me,  entirely  failed.  " 
result  is,  that  in  my  judgment,  whether  Mr.  Rj 
was  a  Justice  of  the  Peace  or  not,  there  is-no 
for  alleging  that  he  was  not  an  oflicer  com|)ctcatlt! 
prefer  the  charge,  and  on  that  ground  1  think  thecal^ 
viction  wholly  unassailable. 

Upon  the  point  whether  wc  can  take  judicial  notid. 
that  Mr.  Kyland  ib  a  Justice  of  the  Peace  for  BeaSi^ 
Behar,  and  Orissa,  our  records  show  that  he  is  so. 


He  is  an  officer  of  the  Court,  subject  to  it,  and 
stantly  committing  prisoners  for  trial  to  the  Coat 
Before  we  receive  such  char^-es,  are  we  to  enquire  ttl 
take  evidence  whether  he  has  received  a  comnassi* 
or  not?  His  commission  is  now  in  Court  under tl« 
seal  of  the  Court  and  the  signature  of  the  Chief  Jasticc. 

It  seems  to  me  plain  that  we  cannot  but  reawwt 
our  own  records  and  acts,  and  our  own  Subonno^ 
Magistrates.  Mr.  Ryland  professed  to  act  asa  Ma^ 
trate.  I  think,  in  so  doing,  he  acted  rightly,  aed  1  * 
not  rest  my  judgment  on  the  ground  that  he  was  ito 
a  Justice  of  the  Peace  for  Bengal,  Behar,  and  Orissa. 

Markby,  J. — 1  agree  substantially  with  the  CkW 
Justice.  1  think  all  that  is  put  in  issue  by  the  p'**^ 
not  guilty  in  the  charge  is  what  follows  the  wo™ 
"change; "  just  as  on  an  indictment  presented  by  a  G^*"" 
Jury,  all  that  is  put  in  issue  is  what  follows  the  wff« 
*•  present."  I  thmk  it  would  lead  to  the  greatest  * 
convenience  if  on  every  trial  the  correctness  of  Ibe 
procedure  by  which  the  prisoner  was  brought  before  lh» 
Court  was  considered  as  challenged. 

I  therefore  think  1  was  right  at  the  trial  in  '^^'^''jj 
to  leave  to  the  Jury  any  question  as  to  whether  tfce 
Magistrate  at  Serampore  had  been  duly  authofiwdto 
hold  the  preliminary  enquiry. 

With  regard  to  the  motion  in  arrest  of  jndgmeotr ' 
concur  in  the  construction  which  has  been  pot  »p<* 
Section  29  of  the  Charter  by  the  Chief  Justice- 
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Courts  refened  to  in  Section  29  ;  and  therefore 
leasonable  inference  from  the  omission  of  them 
b  that  this  Court  was  not  intended  to  be 
;fxcluded. 

It  is,  no  doubt,  singular  tha^,  if  Section  29 
i)f  the  Letters  Patent  does  confer  the  general 
tewer,  which  1  think  it  does,  Section  24 
would  have  been  put  into  the  Letters  Patent, 
Ibasmuch  as  it  appears  to  be  little  other  than 
^  particular  instance  of  that  general  power. 
nere  are,  however,  provisions  even  in  that 
action,  which,  under  a  nice  discrimination, 
light  possibly  distinguish  the  power  there 
iven,  and  prevent  it  from  being  strictly  such 
particular  case  as  that  to  which  1  have 
:erred.  However  this  may  be,  having 
regard  to  the  want  of  completeness  of  drafting, 
^hich  certainly  is  manifested  in  the  Letters 
itent,  I  do  not  think  that  even  the  presence 
such  a  provision  as  that  of  Section  24 
tuld  be  allowed  much  weight  in  the 
uments  which  I  have  already  dwelt  upon 
some  considerable  length. 

r  And,  lastly,  we  have  the  express  opinion  of 
le  late  Chief  Justice,  the  present  Officiating 
hief  Justice,  and  Mr.  Justice  Markby,  in 
$fohodeep  Chunder  Gossamees  case,  all  con- 
'  ring  in  laying  down  that  this  Court  does, 
derSection29,  possess  the  jurisdiction  which 
now  invoked  by  Mr.  Ingram's  client.  I 
fcave  thought  it  necessary  at  this  length  to 
,give  the  reasons  which  have  led  me  to  concur 
[hi  the  opinion  of  these  three  Judges,  because 
.the  question  whether  or  not  this  Court 
possesses  the  power  is  one,  I  apprehend,  of 
,e  greatest  importance  to  the  administration 
■of  justice  in  Bengal. 

1  come  now  to  the  facts  upon  which  this 
application  is  made.     The  principle  grounds 
upon  which  the  application  is  based  seem  to 
i  «ie  to  be  shortly  these,  namely : — 

1.  That,  in  substance,  all  the  numerous 
charges  preferred  against  the  prisoners  are 
allegations  of  criminal  acts  and  conduct  com- 
mitted   and    exhibited    at    Calcutta,   not  at 

'  Patna. 

2.  That  the  course  of  the  prosecution, 
i  whether  intentionally  or  not,  has  been  unfair, 
i  and  that  the  selection  of  Patna  as  its  place  is 
I  certainly  calculated  to  prejudice  the'prisohers. 

3.  That  the  case  against  the  prisoners  has 
been,  and  is  being,  put  together  by  an  organ- 
ized set  of  police-agents  who  have  had  their 
quarters  at  Patna,  and  are  using  improper  and 
iUegal  means  to  attain  their  object. 


4.  That  the  effect  of  the  proceedings  of 
this  police-agency  is  to  create  at  Patna  such 
a  feeling  of  dread  and  insecurity  among  per- 
sons likely  to  be  called  upon  to  give  testimo- 
ny there  in  the  matter  as  will  prevent  a  trial 
held  in  that  place  from  being  fair,  impartial, 
and  satisfactory. 

5.  That  several  of  the  material  witnesses 
for  the  defence  refuse  to  go  to  Patna  to  give 
evidence, 

6.  That  difficult  points  of  law  are  likely 
to  arise  at  the  trial. 

These,  taken  together,  did  appear  to  me  to 
afford  very  »afficient  cause  why  the  trial 
should  be  held  in  the  superior  Court  at  Cal- 
cutta rather  than  in  the  Sessions  Court  at 
Patna  ;  and,  as  the  affidavits  filed  by  the  appli- 
cant were  undoubtedly  strong  enough  to 
make  out  these  grounds  primd  facie,  the  rule 
was  issued  by  this  Court. 

In  answer  to  this  rule,  the  prosecutor  has 
filed  affidavits,  denying,  to  a  very  great  ex- 
tent, the  statements  of  the  applicants  relative 
to  the  conduct  of  the  prosecutor  and  behavi- 
our of  the  police.  I  do  not  think  it  right 
that  we  should  express  anything  in  the  shape 
of  a  judicial  decision  on  the  many  issues  of 
fact  thus  raised  between  the  parties,  or  com- 
pare the  relative  truthfulness  of  the  different 
deponents  on  the  one  side  and  on  the  other, 
because  we  can  hardly  do  this  without  giving 
grounds  which  might  probably  prejudice  the 
parties  at  the  trial.  It  seems  to  be  now  suffi- 
^cient  to  say — to  state  very  generally — that 
I  have  considered  tfie  affidavits  on  both  sides 
with  the  gravest  anxiety.  I  am  very  sensi- 
ble of  the  weight  which  must  of  need  be  at- 
tached to  the  forcible  arguments  employed 
by  Mr.  Ingram,  and  I  feel  much  the  absence 
of  former  decisions  on  the  point,  which  might, 
in  so  grave  a  raatter  as  this,  afford  a  valu- 
able guide  to  a  proper  exercise  of  the  discre- 
tion of  the  Court.  It  appears  to  me  that  in- 
stances drawn  from  the  practice  of  the  Court 
of  Queen's  Bench  in  England  with  reference 
to  the  granting  or  withholding  of  writs  of 
certiorari  to  bring  up  an  indictment  from  an 
inferior  Court  are  not  near  enough — not  nearly 
parallel  enough — to  this  case  as  to  afford  us 
any  real  assistance  in  forming  our  judgment. 
In  England  all  criminal  trials  except  trials  for 
small  offences  are  heard  by  Jury,  which,  I 
may  say,  is  drawn  somewhat  promiscuously 
from  a  not  very  high  class  of  the  population. 
There  is,  therefore,  some  risk  that  the  im- 
partiality of  the  tribunal  so  constituted  should 
be  affected  by  existing  causes  of  popular  feel- 
ing or  excitement  bearing  on  the  matter  to  be^ 
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tried.  And  then  the  verdict  of  this  body  is 
final  without  appeal.  Any  risk  of  miscar- 
riage of  this  kind  by  such  a  tribunal,  if  it  is 
to  be  prevented,  can  only  be  prevented  by 
removal  to  a  better  or  less  prejudiced  tribunal 
for  trial.  Hence,  a  comparatively  small  cause 
may  possibly  be  found  inducing  the  Court  of 
Queen's  Bench  to  remove  criminal  cases  in 
England,  which  might  not  be  sufficient  to  ren- 
der a  removal  necessary  or  justifiable  under 
a  different  kind  of  procedure. 

In  the  present  case,  the  prisoners  will  be 
tried  at  Patna  by  a  Judge  assisted  by  assess- 
ors of  intelligence  and  of  reS^^table  inde- 
pendent social  position,  and  an  appeal  from 
the  decision  of  the  Sessions  Court  will  lie  to 
this  Court,  both  upon  fact  and  law.  Bearing 
this  in  mind,  I  think  the  affidavits  put  in  on 
behalf  of  the  prosecution  do  appear  so  far  to 
displace  the  case  set  up  before  us  by  the  appli- 
cants as  to  remove  the  grounds  for  supposing 
that  they  will  not  have  a  fair  and  impartial 
trial  at  Patna. 

There  remains,  perhaps,  on  the  face  of 
these  affidavits  themselves,  enough  to  indi- 
cate that  there  has  been  a  long-continued  and 
zealous  activity  on  the  part  of  the  police  in 
procuring  witnesses  in  support  of  the  prose- 
cution, such  as  may  not  possibly  be  without 
an  effect  upon  the  character  of  the  evidence 
upon  which  the  Sessions  Court  will  have  to 
act. 

But  although  for  this  reason  more  than  com- 
mon care  will  be  required  for  the  proper  trial* 
of  the  case,  I  do  not  see  in  it  sufficient 
cause  to  justify  our  coming  to  the  conclusion 
that  the  Sessions  Court  at  Patna  is  not  com- 
petent to  exercise  the  requisite  care. 

Finally,  it  appears  to  me  that  it  is  not 
likely  that  points  of  law  will  arise  in  the 
course  of  this  trial,  such  as  the  Sessions  Court 
cannot  satisfactorily^eal  with ;  and  in  saying 
this  I  bear  in  mind  that,  should  the  Sessions 
Court  b)  any  misfortune  err  in  this  matter, 
the  error  can  be  set  right  afterwards  in  this 
Court. 

On  the  whole,  then,  1  think  that  the  appli- 
cants have  failed  to  show  to  this  Court  that 
it  is  necessary  to  promote  the  ends  of  justice 
that  the  removal  asked  for  should  be  or- 
dered. 

Macpherson^  J. — The  questions  to  be  de- 
cided on  this  rule  are,  whether  the  High 
Court  has  power  to  order  this  case  to  be  trans- 
ferred to  itself  for  trial ;  and  whether,  if 
this  Court  has  this  power,  it  ought  to  exercise 
*it  in  this  particular  case. 


I  confess,  I  think,  th&t  there  is  great  f( 
in  the  argument  of  the  Advocate-General  a2> 
the  power  of  transferring  criminal  cases  to  li 
Court  from  a  Court  in  the  Mofussil :  and 
may  be  that,  if  the  matter  were  rts  inUgr\ 
I  should  have  adopted  the  view  for  which 
contends.  I  am,  however,  unable  to  discov^ 
anything  which  actually  excludes  that  inl 
pretation  of  Section  29  of  the  Letters  Pat< 
which  gives  this  Court  power  to  transfer  c: 
to  be  tried  by  itself  in  the  exercise  of 
original  criminal  jurisdiction.  Indeed, 
must  admit  that,  on  a  perfectly  fair,  rcaso 
able,  and  unstrained  reading  of  the  wor^ 
used,  they  do  bear  that  interpretation. 

This  being  so,  I  find  that  a  Court  consi^ 
ing  of  threeljudges  (Peacock,  C.J.,  and  N< 
man  and  Markby,  J  J.)  have  hqjd   expi 
that  the  High  Court  has  power  to  transfer 
criminal  case  to  itself.    This  was  in  the 
of  I^eg.  vs.  Nobodecp  Chunder   Gossamie 
B.  L.  Rep.  31,  Criminal),  decided  in  Aj 
1 86S  ;  and  the  decision  was  given  after  f( 
argument  of  the  question,  though  the  ja< 
ment  of  one  at  least  of  the  learned  Judj 
turned  more  specially  upon  another  (>oint 

Under  these  circumstances,  I  am  not 
pared  to  say  that  I  dffer  from  my  leai 
colleagues,  who  now  are  clearly  of  opinion! 
Section  29  does  confer  this  power  on 
Court.  At  the  same  time,  1  must  add 
I  think  that  the  language  of  Section  29 
ambiguous,  and  might  fairly  have  been 
strued  in  the  more  restricted  sense  which 
Advocate- General  would  put  upon  it, 
which  the  position  of  Section  29  in 
Letters,  and  various  of  the  provisions  of 
other  Sections  of  the  Letters,  would  seen 
indicate  that  the  frame rs  of  the  Letters  Patt 
intended  should  be  put  upon  it. 

I  concur   in   the    opinion   that  suffici< 
grounds  have  not  been  made  out  to  justify 
High  Court  in  transferring  this  case  for 
before  itself  in  Calcutta. 

The  cases  referred  to  as  showing  the  ci 
stances  under  which  a  criminal  case  may 
England  be  brought  up  by  certiorari  i^ 
in  a  superior  Court  appear  to  me  to  ha 
little  or  no  applicability  to  the  present  maa< 
In  England  there  is,  I  may  say,  practi 
no  appeal  in  a  criminal  case  from  the  Jeci 
of  the  Court  which  tries  it — no  remedy  for 
miscarriage  of  justice.  From  the  decision 
the  Patna  Court,  if  it  tries  this  case,  there 
an  appeal  to  the  High  Court  on  both  facts 
law.  In  my  opinion,  therefore,  the  mere 
sibility  or  probability  that  difficult  qa 
whether  of  law  or  of  fact,  will  arise,  is 
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reason  for  transferring  a  case  under  Section  29. 

For,  In  the  event  of  a  miscarriage  on  the  part 

trf  the  Mofussil  Court,  a  sufficient  remedy  is 

^ovided  in  the  right  of  appeal  to  this  Court. 

A  very  much  stronger  case  must  be  made 

out   to  justify  us  in  transferring  a  case  to 

'ttiis   Coart,  than  would,  in  England,  justify 

iUie  removal  of  a  case  by  certiorari.     For  the 

[cfffect  of  a  transfer  under  Section  29  is  wholly 

■.ififferent  from  the  effect  of  a  removal  under 

i^  certiorari.     In   England,  a  case  brought 

^%pon  certiorari  is  tried  in  precisely  the  same 

^manner  before  the  superior  Court  as  it  would 

^Ikave  been  tried  if  it  had  not  been  removed. 

"Here  a  case  transferred  to  this  Court  is  tried 

onder  a  procedure  wholly  different  from  that 

of  the  Mofussil  Court  from  which  it  is  trans- 

rred.     While  such  a  transfer  in  England 

volves  change  only  of  place  of  trial  and 

urt,  here  it  involves  change  of  place  of 

al  and    Court,    and    also    of    procedure. 

%  may  add  that  the  transfer  of  a  criminal 

^Case    to    this    Court    may    involve    further 

^very    substantial    changes   in   the   personal 

^Iftatus  and  privileges  of  the  accused,  and  of  all 

Others* who  come   from  the   Mofussil    into 

^Calcutta  for  the  purposes  of  the  trial.     To 

tain  the  benefit  of  these  changes  is  one  of 

fte  avowed  and  principal  objects  of  the  pre- 

lent  application. 

Section  35  of  :the  Criminal  Procedure  Code 
l^ives  the  High  Court  power  to  order  the 
transfer  of  a  criminal  case  from  one  Court  in 
the  ^lofussil  to  any  other  Mofussil  Court  of 
.equal  or  superior  jurisdiction,  whenever  it 
shall  appear  *'ihat  such  order  will  promote 
ithe  ends  of  justice,  or  tend  to  the  general 
..convenience  of  the  parties  or  witnesses.  " 
Considering  the  great  difference  which  exists 
betw*een  the  effect  of  a  transfer  from  one 
Mofussil  Court  to  another,  and  the  transfer 
from  a  Mofussil  Court  to  the  High  Court, 
\  it  appears  to  me  that  it  is  under  Section  35 
of  the  Criminal  Procedure  Code,  and  under 
that  Section  alone,  that  this  Court  ought 
to  order  the  transfer  of  criminal  cases  from 
one  Court  to  another,  except  in  very  special 
cases.  The  excepted  cases  would  comprise 
the  class  indicated  by  Sir  Barnes  Peacock 
in  his  judgment  in  Nobodeep's  case,  /.  e.^ 
cases  in  which  the  transfer  is  necessary  in 
order  to  avoid  the  trial  of  what  is  sub- 
lantially  but  one  issue  more  than  once  in 
different  Courts  with  different  jurisdittions. 
They  would  also  include  cases  in  which  it  is 
clearly  made  out  that  there  is  a  substantial 
doubt  as  to  whether  the  accused  can  have  a 
fair  trial  elsewhere  than  in  Calcutta.  I  see 
no  reason,  on  the  materials  before  me,  for 


entertaining  any  such  doubt.  I,  therefore, 
think  the  rule  should  be  discharged. 

Mookerjee,  J. — I  concur  with  Mr.  Justice 
Phear  in  holding  that  the  High  Court  has 
the  power  to  direct  the  transfer  of  any  cri- 
minal case  to  itself,  and  to  try  the  same.  It 
cannot  be  denied  that  the  Letters  Patent  give 
the  High  Court  much  larger  powers  and  more 
extensive  jurisdiction  than  those  possessed  by 
either  the  late  Sudder  Court  or  the  Supreme 
Court.  Section  29  of  the  Letters  Patent  of 
1865,  I  think,  gives  the  power  to  the  High 
Court  to  remove  a  criminal  case  from  any 
Court  to  an^  other  Court,  including  iiself. 
The  Suddrf  Court  was  only  a  Court  of  Ap- 
peal ;  and  it  appears  to  me,  therefore,  that 
the  Legislature  in  1861  never  contemplated 
that  the  Court  should  try  and  determine 
criminal  cases  as  a  Court  of  original  cri- 
minal jurisdiction.  The  language  of  Section 
35,  Act  XXV.  of  1861,  is  as  follows: — 

"  It  shall  be  competent  to  the  Sudder 
Court  to  order  the  transfer  of  any  criminal 
case  for  appeal  from  a  Criminal  Court  suh- 
ordinate  to  its  authority  to  any  other  such 
Criminal  Court  of  equal  or  superior  jurisdic- 
tion, or  to  order  that  any  offence  shall  be  en- 
quired into  or  determined  in  any  other  dis- 
trict, or  division  of  a  district,  other  than  that 
in  which  the  offecne  shall  have  been  com- 
mitted." 

The  language  used  in  Section  29  of  the  Let- 
ters Patent  of  1865  is  quite  different.  It 
does  not  use  the  words  *'from  a  Criminal 
•Court  subordinate*  to  the  authority  of  the 
High  Court,"  and  also  omits  the  word 
"  such."  On  the  contrary,  the  Section  says, 
''  10  any  other  Court  of  equal  or  superior  juris- 
diction." That  the  High  Court  is  a  Court  of 
superior  jurisdiction  to  that  of  a  Sessions 
Judge  cannot,  I  apprehend,  be  denfed.  I 
cannot  see  how  it  can,  thei^fore,  be  contend- 
ed that  the  High  Cour^  which  can  transfer 
criminal  cases  from  the  Court  of  one  Sessions 
Judge  to  that  of  another  (which  is  a  Court 
of  equal  jurisdiction),  is  not  empowered  by 
the  terms  of  Section  29  to  remove  the  case 
to  itself,  which  is  undoubtedly  a  Court  of 
superior  jurisdiction  to  that  of  a  Mofussil  Ses- 
sions Judge.  I,  therefore,  entirely  agree 
with  the  learned  Judges  who  decided  the  case 
of  Aobodeep  Chunder  Gossamee^  and  hold 
ihai  it  is  competent  to  this  Court  to  direct 
the  I  rial  by  the  High  Court  of  an  offence 
triable  by  the  Sessions  Court  at  Patna. 
This  decides  the  first  objection  raised  by 
the  Advocate-General  as  to  the  jurisdiction  of 
this  Court,  under  the  Letters  Patent,  to  re- 
move a  mofussil  criminal  case  to  itself.  '* 
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With  reference  to  the  second  objection  rais- 
ed by  the  learned  Advocate-General  as  to  ex- 
pediency of  removing  this  particular  case  from 
the  Court  of  the  Sessions  Judge  of  Patna  to 
the  High  Court,  I  agree  with  my  learrted  col- 
leagues that  no  sufficient  case  has  been  made 
out  by  the  prisoners  to  induce  a  reasonable 
belief  that  the  prisoners  will  not  have  a  fair 
and  impartial  trial  in  the  Court  of  the  Ses- 
sions Judge.  English  cases  have  been  cited 
to  show  that,  where  important  questions  of 
law  arose,  or  where  accounts  of  a  complicated 
nature  had  to  be  tried,  the  Court  of  Queen's 
Bench  issued  writs  of  ceritorar\2iXi^  removed 
the  trial  from  the  inferior  Coilfrt  to  itself. 
But  in  England  there  is  no  appeal  in  criminal 
cases,  whereas  in  this  country  a  regular  ap- 
peal on  facts  and  law  is  allowed  by  our  pro- 
cedure, and  any  mistake  of  law  or  fact  com- 
mitted by  the  Sessions  Judge  can  be  rectified 
by  an  appeal  to  this  Court.  If  a  strong 
case  had  been  made  out  that  there  is  a  rea- 
sonable apprehension  that  the  prisoners  will 
not  have  a  fair  trial  at  Patna,  1  would  not 
have  hesitated  to  direct  the  removal  of  this 
case  from  the  Sessions  Court  at  Patna  to  this 
Court  for  trial. 


The  1 2th  May  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  ChieJ^ 
Justicey  and  the  Hon'Ble  G.  Loch,  Judge, 

Surety— Warrant-^Section  220,  Code  of  Criminal 

Procedure. 

Reference  to  the  High  Courts  under  Section 

434  of  the  Code  of  Criminal  Procedure ^  hy 

the  Officiating^ Magistrate  of  Nuddea, 

> 

Khoodee  Koiburtnee 

versus 
Doorgadass  Bhuttacharjee. 

Before  a  warrant  can  issue  attach! nof  the  property  of 
a  surety,  he  should  be  called  on  under  Section  220,  Code 
of  Criminal  Procedure,  to  show  cause  why  he  should  not 
pay  the  penalty  mentioned  in  his  bond,  and  it  must  ap- 
pear clearly  on  the  face  of  the  record  that  he  had  such 
notice  griven  him. 

Reference. — OxEDoorgadass  Bhuttacharjee 
was  sent  up  by  the  police  for  trial  under  Sec- 
tion 448  of  the  Penal  Code.  It  ^eems  that 
the  accused  was  sent  up  on  bail,  one  surety 
in  the  sum  of  100  rupees  having  been  requir- 
'  ed  by  the  police,  and  found.     The  surety  was 


bound  over  to  cause  the  accused  to  appear 
before  the  Joint  Magistrate  at  lo  a.m.  on  the 
loth  November  1870.  The  case  was  made 
over  for  trial  to  Mr.  Deputy  Magistme' 
*  *  *.  The  accused  was  not  present  m 
the  loth.  On  the  i  ith.  Mr.  ♦  ♦  *  rccott' 
ed  a  "proceeding,"  ordering  that  the  baii;t' 
bond  should  be  forfeited,  and  *'  that  a  war* 
''rant  be  issued  for  attachment  aod  sill 
"  of  the  moveable  property  belonging  to,  /iL 
''  Doorgadass  Bhuttacharjee ;  2nd,  that  oi  fail 
"surety,  Jadub  Chunder  Surnokar,  10  ibt 
"  extent  of  20  rupees  each." 

The  whole  of  this  order  appears  to  mett 
be  illegal. 

The  order,  as  against  the  accused  pe»ai 
himself,  was  passed  under  a  misconceptioBb 
The  Deputy  Magistrate  was  uHder  the  im- 
pression that  the  accused  gave  his  own  r 
nizance  to  appear.  As  a  matter  of  fact» 
did  not  give  it.  This  is  now  admitted  by 
Deputy  ^lagistrate,  and  there  can  be  no 
that  the  money  ought  not  to  have  been 
manded  from  the  accused  person. 

With  reference  to  the  order  against 
surety,   1   have   to  remark   that  it  was 
Deputy  Magistrate's  duty,  under  Section  J 
of  the  Criminal  Procedure  Code,  to  gi^'e 
to  the  surety  to  pay  or  to  show  cause  why 
should  not  pay  the  penalty  mentioned  in 
bond.     It  is  only  when  the  surety  fails 
show  sufficient  cause  that  a  warrant  can  i 

In  the  present  case,  I  do  not  find  that 
notice  was  given  to  the  surety,     Theo 
for  the  issue  of  a  warrant  was  therefore  all 
seems  to  me,  illegal. 

I  submit  the  Deputy  Magistrate  s  explia*' 
tion. 

With  reference  to  it,  1  have  only  to  obsci 
that  a  mere  verbal  and  unrecorded  onfef 
show  cause  would  not,  in  my  opinion, 
been  sufficient,  even  if  it  had  actaalljr 
given^     Before  a  warrant  can  issue,  it 
to  me  to  be  necessary  to  show  clearlv  oa 
face  of  the  recoi-d  that  the  surety  has  j 
notice,  and  that  he   has  either  not  av 
himself  of  it,  or  has  appeared  and  failw 
show  cause. 

Judgment  of  the  High  Court, 

Norman,  C.  7,— The  order  of  the 
Magistrate  is  illegal,  and  must  be  qu^^^^]^, 
the  reasons  mentioned  in  the  MagistiaieJ 

letter. 

There  seems  to  be  several  other  objeclifli»i 

to  it. 
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The  13th  May  1871. 

Present : 

le  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

fgh  Court— Sentence— Sections  404  and  405, 
Code  of  Criminal  Procedure. 

(Criminal  Molion.) 
Messrs.  Watson  and  Co.,  Petitioners, 

versus 

Bykiintnath  Doss,   Opposite  Party. 

Mr.  R.  *r,  Allan  for  the  Petitioners. 

In  a  case  in  which  a  lejjal  sentence,  however  light  it 
[y  be,  has  been  passed,  the  High  Court,  sittln<jr  as  a 
irt  of  revision  under  Section  404  of  the  Code  of 
linal  Procedure,  have  not  the  power  to  interfere  with 
\i  sentence,  inasmuch  as,  under  Section  405,  the  Court 
mot  say  that  the  sentence  is  contrary  to  law. 

\Kemp,  y. — This  is  an  application  under 
ction  404.  The  petitioners  appear  to  seek 
obtain  an  order  from  this  Court  enhancing 
punishment  inflicted  by  the  Lower  Court 
on  the  prisoner.  The  accused  was  convict- 
under  Section  408  of  criminal  breach  of 
t,  and  the  sentence  passed  upon  him  is  cer- 
nly  a  very  light  one ;  but  we  cannot  say 
cler  Section  405  that  it  is  contrary  to  law. 
e  punishment  for  the  offence  described  un- 
r  Section  408  is  imprisonment  of  either  de- 
plion  for  a  term  which  may  extend  to  seven 
rs.  Mr.  Allan  for  the  petitioners  has 
wn  our  attention  to  a  case  to  be  found  in 
1.  v..  Weekly  Reporter,  Criminal  Rulings, 
€45.  In  that  case,  no  doubt,  the  Court, 
ing  as  a  Court  of  revision,  did  hold  that  this 
urt,  as  a  Court  of  revision,  could  reverse  a 
tence,  and  pass  a  proper  sentence,  notwith- 
nding  that  in  such  a  case  the  sentence  must 
enhanced  in  order  to  pass  a  legal  sentence  ; 
il  an  illustration  of  this  was  given  to  this 
ect,  namely,  that,  if  an  accused  person  be 
nvicied  of  murder  which  would  be  punish- 
le  either  by  death  or  transportation  for  life, 
d  the  Lower  Court  had  passed  a  sentence  of ! 
14  years'  rigorous  imprisonment,  such 
tence  not  being  a  legal  sentence,  could  be 
versed  and  set  right  by  this  Court  acting  as 
X  Court  of  revision,  although  in  doing  so  the 
i^ntence  must  be  enhanced  in  order  to  pass  a 
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legal  sentence.  In  this  case  a  legal  sentence 
has  been  passed,  however  light  it  may  be ; 
therefore,  sitting  as  a  Court  of  revision,  we 
have  not  the  power,  under  Section.  404,  to  in- 
terfere with  that  sentence,  inasmuch  as,  under 
Section  405,  we  cannot  say  that  this  sentence 
is  contrary  to  law. 

The  application  is  rejected. 


The  15th  May  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Procedure  —  Evidence  —  Examination  o  f  ac- 
cused—  Magistrate's  attestation —  Sections 
205  and  j66,  Code  of  Criminal  Procedare. 

The  Queen  versus  Chupput  Khyr»var,  Pri- 
soner, 

Committed  by  the  Deputy  Commissioner,  and 
tried  by  the  Judicial  Commissioner  of  Chota 
Nag  pore,  on  a  charge  0/ murder. 

Before  the  examination  of  a  prisoner  in  the  presence 
of  the  committing'  officer  can  be  used  as  evidence 
agfainst  him  under  Section  366,  Criminal  Procedure 
Code,  the  provisions  of  Section  205  of  that  Code  must 
have  been  compHed  with,  and  the  committing*  officer's 
jittestation  affixed  in  full  to  the  examination. 

Glover,  J. —  This  prisoner  has  been  con- 
victed by  the  Judicial  Commissioner  of  Chota 
Nagpore  of  the  murder  of  his  brother,  Kurrum- 
alee,  and  has  been  sentenced  capitally,  sub- 
ject to  the  confirmation  of  this  Court. 

The  evidence  pn  which  he  has  been  con- 
victed is  his  confession  before  the  Deputy 
Commissioner  and  the  testimony  of  two  wit- 
nesses. 

We  think  that  what  the  accused  said,  or  is 
alleged  to  have  said,  before  the  Deputy  Com- 
missioner, cannot  be  used  as  evidence  against 
him  under  Section  366,  Criminal  Procedure 
Code,  because  the  examination  was  not  taken 
in  accordance  with  the  provisions  of  Section 
205.  That  Section  requires  that  the  examin- 
ation of  an  accused  person,  after  being  tested 
and  *'  made  conformable  to  what  he  declares  is 
"  truth,"  shall  be  attested  *'  by  the  signature 
''  of  the  Magistrate."  Now,  there  is  no  sig-* 
nature  attached  to  the  accused's  examination 
in  this  case.  There  is,  no  doubt,  an  initial  of 
some  kind,  which  may  be  the  initial  of  the^ 
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Deputy  Commissioner,  but  this  is  not  a  "  sig- 
nature/' and  the  law  requires  that  there 
should  be  a  *'  signature/' 

Before  making  his  examination  evidence 
against  an  accused,  it  is  absolutely  essential 
that  the  terms  of  the  law  should  have  been 
strictly  complied  with.  The  point  was  fully 
discussed  in  the  case  of  Queen  versus  Mussa- 
mut  Niruni,  7  Weekly  Reporter,  p.  49,  Cri- 
minal Rulings,  and  in  accordance  therewith  we 
think  that  the  examination  said  to  have  been 
made  by  the  Deputy  Commissioner  is  not  ad- 
missible in  evidence  against  Chupput,  and 
should  not  have  been  so  used  li^  the  Sessions 
Court.  • 

We  may  remark  in  this  place  that  we  have, 
on  more  than  one  previous  occasion,  observed 
considerable  laxity  of  procedure  on  the  part 
of  the  criminal  authorities  of  Chota  Nagpore 
in  respect  of  the  way  in  which  the  examina- 
tion of  accused  persons  is  taken«  and  the 
Judicial  Commissioner  should  be  careful  to 
impress  on  his  subordinates  that  the  provi- 
sions of  the  law  as  laid  down  in  Section  205, 
Code  of  Criminal  Procedure,  should,  in  every 
case,  be  most  fully  and  most  carefully  com- 
plied with. 

In  this  particular  case  justice  will  not  mis- 
carry by  reason  of  the  Deputy  Commissioner's 
omission  to  record  the  prisoner's  examination 
in  a  legal  and  proper  manner,  because  there 
is,  we  think,  sufficient  evidence  on  the  record, 
apart  from  Chupput's  examination,  to  justify 
his  conviction.  There  is  fhe  direct  testimony 
of  the  woman  Goomnee,  which  does  not  seem 
open  to  suspicion,  and  her  evidence  is  to  some 
extent  corroborated  by  the  evidence  of  the 
chowkeedar  to  whom  the  woman  reported  the 
murder  almost  as  soon  as  it  had  been  commit- 
ted. The  fact  of  tjiis  man's  ignorance  of  the 
intrigue  does  not  throw  any  suspicion  on  his 
veracity,  for  the  affaii*had  not  been  going  on 
for  more  than  a  couple  of  months,  and  would, 
under  the  circumstances,  be  kept  as  secret  as 
possible.  There  is  no  possible  explanation  of 
the  woman's  subsequent  conduct  except  on 
the  supposition  that  her  story  is  true,  for  the 
prisoner  would  be  the  last  person  she  would 
have  thought  of  charging  with  a  crime  he  had 
never  committed. 

Her  evidencesatisfied  the  Judicial  Commis- 
sioner and  his  assessors,  and  we  see  no  reason 
to  distrust  it.  If  it  be  believed,  it  fully 
justifies  the  conviction  and  sentence. 

We  confirm  the  sentence  of  death  passed 
on  the  prisoner  Chupput. 


The  20ih  May  1871. 


Present: 


TheHon'ble  J.  P.  Norman,  Officiaiing  Chief  \ 
Just  ice,  and  the  Hon'ble  G.  Loch,  yudge. 


Procedure^License^Section  77,  Act 
III.  of  1864. 


I 

I 


Reference  io  the  High  Court,  under  Sect  ion  4^4. 
of  the  Code  of  Criminal  Procedure,  hy  thi: 
Sessions  y  udge  of  24'Pergunnaks, 

The  Chairman  of  the  Municipal  Commis- 
sioners for  the  Suburbs  of  Calcutta 

versus 

Umbica  Churn  Mookerjee. 

Where  the  accused  was  chained  with  a  breach  of 
tion  yy.  Act  HI.  of  1S64,  in  not  taking  out  a  license  iorai 
wood-yard,  and  he  pleaded  that  the  yard  had  bees  io  ev 
istence  prior  to  1864,  it  was  held  that  the  Magi&tnte 
was  wrong  in  refusing  to  enquire  into  the  allegaticm  M 
to  the  existence  of  the  yard  prior  to  1864. 

Norman,  CJ, — The  defendant  wascbargei 

with  a  breach  of  Section  77  of  Act  III.  cf 

1864  in  not  having  taken  out  a  license  for  a 

wood-yard.     He  answered  that  bis  yard  was 

an  old  one,  meaning  a  yard  which  bad  bccii 

in  existence  prior  to  the  passing  of  Act  III.  of 

1864.  The  defendant  admitted  that  be  bad 

I  taken  out  a  license  in  previous  years.     Tbe 

j  Magistrate   thought   he  was  not  bound  a> 

I  enquire  whether  the  yard  existed  prior  to 

1864,  and  convicted  the  accused,  fining  bim 

Rupees  25. 

In  refusing  to  try  the  question  whether  the 
wood -yard  existed  prior  to  1864,  the  Magfs-  . 
trate  was  clearly  wrong,  and  the  conviaioa 
cannot  be  sustained. 

The  fine,  if  levied,  must  be  repaid. 
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lattees,  and  other  weapons,  with  the  object  of 
preventing  the  opposite  party  from  collecting 
the  rents,  and  also  with  the  object  of  looting 
the  cutcherr}-  of  the  opposite  party.  Both 
their  karpurdazes  were  examined  on  oath, 
and  both  stated  that  there  was,  in  their  opi- 
nion, an  apprehension  of  a  breach  of  the  peace. 
Upon  this  the  police  were  directed  to  enquire, 

i  and  they  reported  the  result  of  their  enquiry. 
Upon  the  receipt  of  these  reports,  the  Deputy 

I  R^istrate^*  the  13th  of  February  1871, 
recorded  a  proceeding,  stating  that,  from  the 
police-reports  and  other  papers,  and  from 
enquiry,  it  appeared  to  him  that  there  was 
reason  to  apprehend  a  breach  of  the  peace, 
and  he  therefore  proceeded  under  Section  318. 
A.  decision  has  been  referred  to,  dated  the 

I  22nd  of  September  1869  (I  alUide  to  the 
Mr.  Mun  Mohun  Ghose  and  Baboo  Doorga  ,  ^.^se  of  Kashee  Kishore  Roy  versus  Tarinee 

Kant  Lahoree);  and  in  that  case  Mr.  Justice 
Norman  held  that  the  Deputy  Magistrate  had 
not  recorded  any  proceeding,  nor  does  he  any- 


The  20th  May  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Ptoccdurc— Land-disputes— Breach  of  the 
peace— Section  318,  Code  of  Criminal  Pro- 
cedure. 

(Miscellaneous  Case.) 
Gunga  Narain  Mitter,  Pe/i/ioner, 

versus 
Gour  Soondcr  Chowdhry,  Opposite  Party. 


Mohun  Doss  for  the  Petitioner. 


'  Baboo  Kalee  Mohun  Doss  for  the  Opposite 
\  Party. 

[     When  both  the  disputing  parties  are  examined,  and 

■  state  that  men  were  collected  by  their  opponents  for  the 

parpose  of  committing  a  breach  of  the  peace,  a  Magis 


where  say  that  he  is  satisfied  that  a  dispute 
likely  to  lead  to  a  breach  of  the  peace  exist- 
ed. Now,  in  this  case  the  Magistrate  has 
recorded  a  proceeding ;  he  has  stated  the 
trate  is  justified,  without  enquiring  who  xvas  the  tg-^grounds  on  which  he  is  satisfied  that  a  breach 

i  pressor  or  the  aggrieved  party,  to  proceed  under  Section  ^f  the  peace  waS  likely  tO  OCCUr.  It  ap- 
[318  of  the  Code  of  Criminal  Procedure,  and  to  take  ^^^^^  ^^  ^^  ^1^^  ^^^  ^.j^^^  ^^^^^  ^h^n  both 
I  whatever  steps  are,  in  his  opinion,  necessary  to  prevent     ^^^^.^^  ^^^  examined,   and  both  parties  State 

a  breach  of  the  peace.  ^^^^  ^^^  ^^^  collected  for  the  purpose  of 

.  committing  a  tfircach  of  t^ie  peace,  that  the 

trate  in  this  case.    The  first  objection  taken    then  and  there  who  was  the  aggressor  or  the 
by  the  learned  Counsel  for  the  2nd  party  is  ,  a„.<yrigved  party,  to  proceed  under  the  Section, 

that  no  judicial  finding  has  been  recorded  ,  ^^  whatever  steps  were,  in  his  opi- 

which  is  a  condition  precedenibefore proceed-  j  ana  10  laKc  wnaic  y  ,  k 

ings  under  Section  318  of  the  Code  of  Cri-    nion,  necessary  to  prevent  a  breach  of  the 

mfnal  Procedure  can  be  instituted.     The  next    pgace.     With  reference  to  the  2nd  point,  the 

j>oint   refers  to   a  ^"esti^*^  .^^J"/^^^^^^^^^^        learned  Counsel  for  the  ist  party,  Mr.  Ghose, 
llie  learned  Counsel  contends  that  a  part  ot  ,  '^*^'  ,     ,  I  *        ..u 

inouzah  comprised  in  lot  Khundoho  is  not '  sUitcd  that  he  only  asked  for  an  order  mth 


within  the  jurisdiction  of  the  officer  passnig 
the  order.  In  this  case,  on  examinalion  of 
the  record,  it  appears  that  both  parties  put  m 
petitions  through  their  karpurdazes  on  one 
and  ihe  same  day.    In  both  petitions  it  is 


reference  to  such  mouzahs  as  were  within 
the  jurisdiction  of  the  officer  passing  the  or- 
der. The  order  of  the  Magistrate  will  there- 
fore stand,  but  only  with  reference  to  such 


and  ihe  «ime  day  ^^^"  ^^  P;""^"fl,^y^  1  mouzahs  as  are  situated  within  his  jurisdic 
Stated  that  some  60  or  70  men  are  coiiectcu    *  ^ 

n  different  villages  armed   with   soorkies,    Hon. 
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The  23rd  May  1871. 


Present  : 

The  Hon'ble  E.  Jackson  and  Onookool  Chun- 
der  Mookerjee,  Judges. 

High  Court  —  Procedure  —  Land -disputes  — 
Breach  of  the  peace— Section  318,  Code  of 
Criminal  Procedure. 

(Miscellaneous  Cas^ 
Bharut  Chunder  BoseJ  Peiiiioner, 


versus 

Dwarkanath  Chowdhry,  on  the  pait  of  Doorga 
Monee,  Opposite  Party, 

Bahoos  Romesh  Chunder  Mitter  and  Amaren- 
dro  Nath  Chaiterjee  for  the  Petitioner. 

Mr.  W.  C.  Banerjee  and  Baboo  Bycunt  Nath 
Doss  for  the  Oi>posite  Party. 

Where  a  Magistrate,  proceeding  under  vSection  31S, 
Code  of  Criminal  Procedure,  decides  on  the  evidence 
in  favor  of  a  parly  as  being  in  poshChbion  cf  the  dis- 
puted land,  the  High  Court  cannot  reconsider  the  Ma- 
gistrate's decision,  and  decide  yhich  party  is  in  actual 
possession. 

Jackson  J  J. — No  sufficient  ground  has  been 
made  out  upon  which  we  can  legally  interfere 
with  the  decision  of  the  Assistant  Magistrate. 
It  is  said  that  no  sufficient  notice  was  given 
to  the  present  applicant  that  it  would  be 
necessary  for  him  to  attend  the  Magistrate  on' 
the  9th  and  loth  January  last  with  his  evi- 
dence; that  notice  was  served  upon  him  to 
put  in  his  written  statement,  but  no  sufficient 
notice  for  the  production  of  his  witnesses; 
that,  when  both  parties  went  to  the  spot  in 
accordance  with  the  notice,  he  asked  the  Assis- 
tant Magistrate  for  time  to  enable  him  to  file 
documentary  evidence,  and  also  time  in  order 
to  examine  witnesses,  one  of  whom  was 
apparently  a  gomastah,  who  was  at  the  time 
imprisoned  in  the  Fureedpore  jail. 

The  Assistant  Magistrate  has  explained  that 
he  passed  no  order  upon  the  several  petitions 
of  the  applicant,  because  he  had  previously 
given  notice  to  the  parlies,  and  that  he  thought 


thettl 


m 


I  that  they  ought  to  have  produced  their  err- 
'  dence  at  the  time  the  enquiry  was  held,    h 
I  is  very  clear  that  a  large  quantity  of  evidence. 
'  both  documentary  and  oral,  was  produced  by 
both  sides  on  that  day.     The  enquiry  was 
under  Section  31S  of  the  Criminal  Procedure  ' 
'  Code.     The  Assistant  Magistrate,  in  order  to 
■  satisfy  himself,  and  to  give  every  opportanitjr 
to  the  parties  to  produce  their  witnesses 
!  went  to  the  spot  in  person.     The  present 
!  applicant  was  evidently  aware  that  be  *i»l 
I  expected  to  produce  his  evidence  at  thai  lim^j 
I  inasmuch  as  he  did  produce  a  large  quantity; 
I  of  it.     And,  if  he  really  was  in  possessioft; 
of  the  land,  it  seems  to  me  quite  imposi?iblei 
that  he  should  not  have  been  able  to  proiiac*-? 
the  very  best  evidence  on  the  point  of  hit  ^ 
possession  on  the  spot.  The  Assistant  Magis^^ 
Irate  enquired  fi"om  both  partie^^as  to  wfaoae 
ryots  were  in  possession   of  each  diff 
field  in  the  disputed  land,  and  the  result 
I  his  enquiry  was  10  satisfy  him  that  one 
I  was  unable  to  j^oint  out  the  ryots  to  w 
I  the  fields  belonged,  and  the  other  side 
'  and  there  pointed  out  the  occupier  of  each  dif- 
ferent    field.     This     investigation    satisSed 
'  ihe  Assistant  Magistrate  that  the  present 
I  plicant  to  us  was  not  in  possession,  but 
!  the  other  side  was.    The  Assistant  Map 
accordingly  has  decided  on  the  point  of  po*",, 
1  session  alone,  totally  regardless  of  allquestioaf 
I  of  right  and  tiilc,    in    favor   of  the  pers 
whose  evidence  he  believed.     It  isver?  sc!« 
dom  that  in  such  a  case  as  this  we  find  tiut 
^the  decision  solely  turns  on  the  quesiioo  oi 
the  fact  of  i)ossession.     It  seems  to  nic  tlal  . 
I  the  applicant  in  this  case  wishes  us  to  it* 
I  consider  the  question  of  possession  on  et> 
dence  regarding  title.     We  have  no  power 
whatever  to  reconsider  the  decision  of  the  As* ' 
sistant  Magistrate,  and  to  decide  which  party  is  . 
in  actual  possession.     If  the  Assistant  Magis- 
I  irate  had  not  decided  this  case  on  the  pos* 
I  session  of  the  parties,  Ave  might  have  directed 
him  to  decide  it  on  that  point,  and  on  that 
point  alone.     It  may  be  (I  do  not  know  whe- 
ther it  is  really  the  case,  but  it  is  aHeged) 
j  that  there  is  some  mistake  in  his  decision  in 
j  the  names  attributed  to  this  land.     Bat  whe- 
ther there  is  such  a  mistake  or  not,  it  seems 
to  me  quite  unimportant,   as  the   Assisianl 
Magistrate  distinctly  says  that  he  does  dcI 
decide  whether  the  land  belongs  to  one  chuf 
or  to  another.     He  has  onlv  decided  thai  ibe 
land  in  dispute  is  in  possession  of  the  party 
whose  evidence  he  believed.     Onthee>'ideDCe 
which  was  before  him  it  seems  to  mc  thU 
that  was  the  proper  way  to  decide  this  ca$e» 
and  we  h^ivc  no  power  to  interfere.    We  it* 
I  jcct  the  application. 
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The  26ih  May  1871. 

Present : 

The  Hon'bic  F.  H.  Kemp  and  F.  A.  Glover, 

Judges, 

Procedure— Complainant— Evidence — Section 
262,  Code  of  Criminal  Procedure. 

He/erence  to  the  High  Court,  under  Section 
434  flT  ^^^  Code  of  Criminal  Procedure, 

\  by  the  Officiating  Sessions  Judge  of  Mid- 
ftapore,  in  the  case  of  Notohur  Bera. 

A  complainant  In  a  case  who  m  ^ntioncd  the  namt-s 
■f  several  witnesses  on  his  behalf  was  rcqu-'stcd  t:) 
"Kxlucethem  on  accrtaindate.  Instcadofdoinijthat.he 
Foduced  only  two  witnesses,  whowcreexamlncd.  Held 
it,  as  the  complainant  did  not  apply  to  the  Macristratc 
issue  summonses  on  the  other  witnessc*;,  or  ask  him 
proceed  under  Section  262,  Code  of  Criminal  Proce- 
re,  the  Mag'istrate  was  not  wronjr  In  law  in  deciding 
Ute  case  on  the  evidence  which  was  before  him. 

[      Reference. — Complainant,  Notobiir  Bera. 

jtroiight  a  case  under  Section  383  (with  other 
[Sections),  staling  he  was  dragged  from  his 
3bouse  to  defendant's  ciitchcrry,  and  on  a 
■lalsc  charge  of  immorality  fined  25,  and  made, 
by  beating  and  kicking,  to  pay  Rs.  5  as  part- 
[^yment.     He  produced  two  witnesses,  who 

^confirmed  his  storv. 

\  The  Deputy  ^Magistrate  dismissed  the  case. 
I  He  referred  to  a  case  underSection  282,  Crimi- 
Jnal  Procedure  Code,  as  parallel,  and  also  dis- 
t. credited  the  witnesses — one,  because  he  said 
^the  naib  had  never  done  so  before;  and  the 
f  Other,  because  he  was  complainant  in  another 
case. 

\  I  think  that,  of  the  two  points  urged  by 
.'  complainant  in  appeal,  the  first,  viz.,  the 
\  fejection  of  evidence  given,  is  not  a  ground 
'.  for  my  taking  action  under  Section  434, 
alihough  it  does  show  that  the  Deputy 
Magistrate's  judgment  is  unsound,  and  that 
he  cannot  appreciate  the  weight  of  evidence 
(this  has  been  the  case  in  other  instances). 
But  the  second  point,  viz.,  that  he  was  enti- 
tled to  have  his  other  witnesses  examined,  is 
a  legal  ground  for  proceeding  under  Section 
434.  The  High  Court  rulings  at  page  45  ^^^^ 
page  47  of  7  Weekly  Reporter  are  to  the  effect 
that  the  witnesses  named  in  a  petition  of  com- 
plaint should  be  examined  before  the  accused 
is  discharged  under  Section  250.  Inhere  are 
three  other  witnesses  yet  unheard  /;;  this  in- 
stance. I  would  suggest  that,  if  it  should  direct 


the  order  of  discharge  to  be  set  aside,  tlie 
High  Court  would  be  pleased  to  direct  the 
case  to  be  heard  by  another  IMagistrate. 

Judgment  of  the  High  Court, 

m 

Glover,  J. — We  do  not  think  that  we  need 
interfere  in  this  matter.  The  complainant 
mentioned  the  names  of  four  witnesses,  Radha 
Gorai,  Rammohun,  Bhojee,  and  Kaleepershad ; 
and  he  was  told  to  bring  them  with  him  on 
accrtaindate.  Hebroughttwo  whose  evidence  " 
was  recorded.  He  did  not  ask  the  Magis- 
trate to  issue  summonses  on  the  remaining 
two,  or  ask  him  to  proceed  under  Section 
262.  ^ 

It  appears  to  us  that,  if  these  remaining 
witnesses  were  not  examined,  it  was  the 
complainant's  own  fault.  Parties  should 
ordinarilv  be  left  to  brinir  their  own  witnesses, 
and  it  is  only  when  a  complainant  cannot 
ensure  their  attendance  thst  a  Magistrate,  > 
after  being  satisfied  that  their  evidence  is 
necessary,  can  issue  a  summons. 

In  this  case  no  application  was  made  to 
the  Deputy  Magistrate,  and  therefore  he  was 
not  wrong  in  law  in  deciding  the  case  on 
the  evidence  before  him.  Wliether  he  decided 
rightly  or  not,  is  not  the  question  with  which 
we  have- to  deal  on  this  reference. 


The  27th  May  1871. 

Present  : 

The  Ilon'ble  E.  Jackson  and  W.  Ainslie, 

Judges. 

Procedure— Accused — Evidence—  Recogni- 
zance—Breach of  the  peace— Government. 

(Miscellaneous?  Case.) 

# 

Jchan  Biiksh,  Petitioner. 
Mr,  R.  E.  Ticidale  for  the  Petition  or. 


In  a  case  in  which  the  accused  person  cited  a  number 
of  witnesses,  and  the  evidence  already  before  the  Ma- 
pj^istrate  was  contradictory,  it  was  held  that  the  Ma- 
gistrate should  have  summoned  and  examined  the  wit- 
nesses whom  the  accused  wanted  to  call. 

Per  Ainslie,  y.  --In  a  case  in  which  proceeding's  are 
taken  for  forfeiture  of  reco»'nizances,  the  person 
ai^ainst  whom  they  are  held  is  competent  to  give  evi- 
dence on  oath  on  his  own  behalf. 

Qiicere. — When  recognizances  are  forfeited,  is  a  Ma- 
g^istrate  bound  to  forfeit  the  whole  amount  of  the  bond, 
and  is  the  power  of  reducinjj  the  sum  to  a  penalty 
corresponding  to  the  breach  of  the  peace  confined  only 
to  the  Government  i*  •• 
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Jackson,  J. — In  this  case  one  Jehan  Buksh 
has  been  convicted  of  a  petty  assault  in  a 
family-quairel,  and  has  been  sentenced  to  a 
fine  of  10  rupees,  and  at  the  same  time 
recognizances,  Avhich  he  had  previously  given 
not  to  break  the  peace,  to  the  extent  of  500 
rupees,  have  been  forfeited,  and  he  has  been 
required  to  pay  those  500  rupees.  He  has 
applied  to  this  Court  to  set  aside  this  order, 
on  the  ground  that  he  petitioned  the  Magis- 
trate to  examine  a  number  of  witnesses  whom 
he  cited  to  prove  that  he  had  not  committed 
the  assault,  and  that  the  Magistrate  refused 
to  accept  the  petition  or  sen^^for  the  wit- 
nesses. It  appears  that  tliere  ha^  been  con- 
tradictory evidence  given  before  the  Magis- 
trate as  to  whether  Jehan  Buksh  had  com- 
mitted the  assault,  two  witnesses  deposing 
he  had,  and  two  otlier  witnesses  denying  his 
participation  in  it,  and  sta'ing  that  the 
assault  had  been  committed  by  other  parties, 
and  not  bv  Jehan  Buksh.  The  record  does 
not  show  Uiat  there  had  been  any  sifting  of 
this  evidence  on  cross-examination,  from  which 
it  would  be  clearly  ascertained  whether  Jehan 
Buksh  had  taken  i>ait  in  the  assault  or  not. 
Under  such  circumstances,  I  think  that  the 
Magistrate  was  bound  to  send  for  these  ad- 
ditional witnesses,  and  examine  them  before 
convicting  Jehan  Buksh  of  the  assault,  the 
more  so  as  his  conviction  virtually  involved 
the  forfeiture  of  such  heavy  recognizances. 
Jehan  Buksh  has  not  applied  to  this  Court  to 
set  aside  the  conviction  for  assault,  but  I 
think  that  our  proper  course  is  to  set  aside 
that  conviction  on  the  ground  of  the  irre- 
gularity 1  have  above  alluded  to,  and  at  the 
same  t'ime  to  set  aside  the  forfeiture  of  the 
recognizances,  and  to  direct  that,  if  necessary, 
there  shall  be  a  proper  trial  on  the  charge  of 
assault;  and  on  its  result  will  depend  whether 
the  forfeiture  of  the  recognisJances  is  to  take 
place  or  not.  It  ma3inot  be  necessary  then 
to  decide  the  question  whether,  when  recogni  • 
zances  are  forfeited,  a  Magistrate  is  bound  to 
forfeit  the  whole  amount  of  the  bond,  and 
that  it  is  only  the  Government  which  can 
reduce  the  sum  to  a  penalty  corresponding 
to  the  breach  of  the  peace  which  has  taken 
place.  I  admit  that  I  should  hesitate  very 
much  before  coming  to  any  such  conclusion, 
notwithstanding  the  decision  of  the  Bombay 
High  Court  to  the  contrary.  I  would  there- 
fore set  aside  the  conviction  of  assault  as 
well  as  the  forfeiture  of  the  recognizances,  and 
order  a  new  trial,  if  the  Magistrate  thinks  it 
necessary  to  take  any  further  steps  in  the 
case.  , 

•    Ainslie,  J.— I  think  the  forfeiture  of  the  1 
recognizances  should  be  set  aside,  and  that  I 


the  petitioner  should    be    allowed  to  gtit 

evidence  to  show  that  he  is  not  bonnd  to  ^ 

the  penalty  of  the  bond.     The  proceeding tft 

I  realize  the  penalty  is  of  the  nature  of  a  civfl 

I  ]>roceeding,  and  the  persqn  against  whom  it i| 

{  held  is  competent  to  give  evidence  on  oalk 

in  his  own  behalf,  and  is  also  entitled  to  gi 

into  evidence.     I  hold   that  the  convictwif 

of  assault  is  not  an  estoppel,  because  th| 

nature  of  the  proceedings  is  changed, 

because  the  same  terms  arc  used  in  Scci 

293  in  respect  of  the  principal  a.s  in  S 

294  in  respect  of  the  surety,  and  the  son 
never  had  an  opportunity  of  contesting 
conviction. 


The  27th  Miy   1871. 
Present : 

The  Hon'ble  F.  B.  Kemp  an  J  F.  A.  (^\fs<f3i^ 

Judges. 

Procedure— Commitment— Section  xyx,  Co4e 
of  Criminal  Procedure. 

Reference  to  the  High  Court,  under  Sectm 
434  ^f  ^^^  Code  0/  Criminal  Procedttre.  hy 
the  Officiating  Sessions  Judge  of  Midna- 
pore,  in  the  case  of  Tarraproshad  Sakoo. 

The  plain  intention  of  the  Legislature  in  SeitJWJ  r/l 
of  the  Criminal  Procedure  Code  was  that  the  Cast 
before  which  an  offence  was  committed,  and  by  •?!■* 
the  preliminary  enquiry  was  made,  should  ncit  be  tic 
Court  to  investigate,  try,  or  commit  for  trial. 

Glover,  J. — 1  doubt  whether  there  wii 
any  necessity  for  this  reference,  so  far  as  ibc 
trial  of  the  accused  was  concerned,  inasmuch 
as  the  Sessions  Judge  might,  in  the  terms  of 
Section  169,  himself  have  sanctioned  ibe 
entertainment  of  the  charge  under  Section 
193  of  the  Penal  Code. 

But  with  regard  to  the  power  of  the  Officiat- 
ing Joint  Magistrate  to  commit.  1  think 
that  the  Sessions  Judge  is  right,  and  that  the 
plain  intention  of  the  Legislature  in  Section 
171  of  the  Procedure  Code  was  that  the 
Court  before  which  the  offence  was  commit- 
ted, and  by  which  the  preliminary  en  quiff 
was  made,  should  not  be  the  Court  to  jm-csli* 
gate,  try,  or  commit  for  trial.  The  rulingji 
ihe  Queen  zvrjttjChunderSeekurRoy,*whick 
has  certainly  been  more  than  once  follo^ 
by  this  Court,   is   quite  in  point,  and  tbft 

*  12  W.  R.,  Criminal,  p.  i8. 
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principle  therein  laid  down  is  not  dependent 
on  the  fact  that  the  committing  oflicer  was 
pD. Assistant  Magistrate  only. 

The  reference  made  by  the  Officiating 
Joint  Magistrate  to  the  Criminal  Letter  (Vol- 
ume 13,  W.  R.,  Criminal  Letters,  4)  does 
^  assist  his  view  of  the  case.  For  not 
jpniy  was  the  opinion  expressed  therein  not  a 
faidicial  decision,  but  it  was  given,  I  ob- 
trve,  by  the  same  Judge  (Mr.  Justice  Louis 
^  Jackson),  who  afterwards  (as  that  learned 
'  idge  himself  clearly  explains  in  the  case 

Queen    versus    Chunder     Seekur)    saw 
-,„«;oa  to  change  his  opinion,  and  to  hold 
that  the  correct  principle  was  that  the  Offi- 
icer  before  whom  an  ofl'ence  of  the  nature 
lescribed  in  Section  193,  &c.,  of  the  Penal 

e,  should  not  be  the  one  to  investigate  or 

the  case. 

J    In  this   particular  instance,   there  would 
e  been  no  difficulty  whatever  in  procuring 

E  requisite  sanction,  but  in  any  case  it 
)ears  to  me  that  the  Officiating  Joint  Ma- 
'gistrate  was  not  the  proper  person  to  commit 
the  case  to  the  Sessions, 

•    Kemp,  y^—l  concur. 


The  30th  May  1871. 

Present  : 
\ 

^ThcHon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bay  lev,  F.  B.  Kemp,  J.  B.  Phear,  A.  G. 
Macpherson,     and    Dwarkanaih    Mitter, 


Judges, 

Whipping— Punishment— Section  46,  Code  of 
Crinunal  Procedure — Act  VI.  of  1864. 

Reference  to  the  High  Court,  under  Section  ^34 
f  of  the  Code  of  Criminal  Procedure,  by  the 
r      Officiating  Sessions  Judge  of  Backer  gunge, 

Moniruddeen  Shamadar  and  another 

versus 

Gour  Chunder  Shamadar. 

Held  i^Kcmp  and  Phear ,  J  J.,  dissenting)  that,  not- 
withstanding Section  ^6  of  the  Code  of  Criminal  Pro- 
ceiure,  a  person  convicted  at  the  same  time  of  two  or 
more  offences  punishable  under  the  Penal  Code  may,  in 
addition  to  the  punishments  prescribed  by  the  Penal 
Code,  be  sentenced  to  whipping  under  Act  VI.  of  1S64. 
Th«  Penal  Code  and  the  Code  of  Criminal  Procedure 
must  be  read  as  if  the  Whipping  Act  formed  a  part  of  the 
Penal  Code  from  the  date  of  its  enactment,  and  Section 
40  of  the  Code  of  Criminal  Procedure  is  applicable  to  all 
offences  and  punishments  as  prescribed  by  the  Penal 
Code  in  its  present  and  amended  form. 


This  case  was  referred  to  the  Full  Bench  by 
Norman,   C.  J.,   and  Loch,  J.,  with  the 
following  remarks : — 

Norman,  C.  y.— On  the  morning  of  the 
9th  Choitro,  Gour  Chunder  Shamadar  carried 
off  a  cow  belonging  to  Moniruddeen  under 
circumstances  which,  in  the  opinion  of  the 
Magistrate,  constituted  the  offence  of  theft. 
On  the  evening  of  the  same  day  Moniruddeen 
went  to  complain  to  the  talookdar  whose  ryot 
he  is. 

Gour  Chunder,  who  lives  near  the  talook- 
dar, on  seein^loniruddeen,  seized  him,  car- 
ried him  jnsi^the  verandah  of  his  house,  and 
beat  him. 

Gopal  Shamadar,  hearing  the  outcries  of 
Moniruddeen,  remonstrated  with  Gour  Chun- 
der, upon  which  Gour  Chunder  attacked 
Gopal,  and  struck  him  with  a  lattee,  breaking 
his  arm. 

The  Magistrate  convicted  (iour  Chunder 
on  three  charges:  ist,  of  theft;  2nd,  of  ille- 
gal confinement  of  Moniruddeen  ;  and,  3rd, 
of  causing  grievous  hurt  to  (iopal  Shamadar. 

For  the  fiist  offence  Gour  Chunder  was 
sentenced  to  and  received  twenty  stripes ;  for 
the  second,  to  one  month's  rigorous  imprison- 
ment; and  for  the  third,  to  six  months'  rigor- 
ous imprisonment. 

The  Judge,  with  reference  to  the  sentence 
of  one  month's  imprisonment,  with  respect 
to  which  there  is  no  appeal,  has  sent  the  case 
•before  this  Court.   • 

1  am  of  opinion  that  the  rule  laid  down 
in  the  9th  Weekly  Reporter,  Criminal,  p.  41, 
Nassir  versus  Chiuider  and  others,  requires 
further  consideration,  and  that  the  question 
of  the  legality  of  the  sentences  should  be  re- 
ferred to  a  FullJPench.      ^ 

The  following  are  the  judgments  of  the  Full 

Bench : — 


Norman,  C.  J. — (jOur  Chunder  Shamadar 
was  tried  by  the  Magistrate  of  Backergunge, 
and  convicted  at  the  same  time  of  three  to- 
tally distinct  and  separate  offences.  He  was 
sentenced  to  a  month's  imprisonment  for  the 
offence  of  wrongful  confinement  under  Sec- 
tion 342,  six  months'  imprisonment  for  the 
offence  of  voluntarily  causing  grievous  hurt 
under  Section  325,  and  to  whipping  with  20 
stripes  for  the  offence  of  theft  as  defined  in 
Section  378  of  the  Penal  Code. 

Each  of  these  sentences,  taken  by  itself,  is  a 
legal  [Hinishment  for  the  offence  in  respect  of. 
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which  it  was  pronounced.  As  regards  the 
sentence  of  whipj)ing,  the  2ncl  Section  of 
Act  VI.  of  1864  enacts  that  whoever  commits 
anv  of  the  following:  offences,  of  which  theft 
is  one,  may  be  punished  with  whipping  in 
lieu  of  any  punishment  to  which  he  may  for 
such  offence  be  liable  under  the  Indian  Penal 
Code.  The  punishment  of  whipping  was 
therefore  le<;aliy  substituted  for  the  punish- 
ment to  which  Gour  Chunder  would  have 
been  liable  for  the  oiTence  of  theft. 

If  the  trial  for  each  offence  had  taken 
place  separately,  there  wouW  have  been 
no  possible  doubt  of  the  legalitr^f  the  three 
separate  sentences. 

Let  us  now  see  on  what  principle  it  can  be 
said  that  if,  instead  of  trying  the  charges 
separately,  a  Criminal  Court  of  competent 
jurisdiction  tries  the  prisoner  on  the  three 
charges  at  the  same  time,  it  is  incompetent  to 
])ronounce  that  the  accused  shall  suffer  for 
each  offence  the  penalty  prescribed  by  the 
law. 

I  leave  aside  for  the  moment  the  question 
of  the  jurisdiction  of  the  ."Magistrate,  to  which 
I  propose  to  come  hereafter. 

Sir  Barnes  Peacock  says  :  "  The  question  is 
''whether,  if  a  person  is  convicted  at  the 
*'  same  time  of  two  or  more  offences  punish- 
'*  able  under  the  Indian  Penal  Code,  it  is  law- 
'*  ful  for  the  Court,  in  addition  to  the  penalties 
'*  prescribed  by  the  Penal  Code,  to  sentence 
"  the  prisoner  to  whip])ingT'' 

I  confess  I  do  not  understand  why  not,  if 
the  sentence  for  each  offence  is  itself  legal. 

\  The  1st  Section  of  Act  VI.  of  1864  enacts 
that,  in  addition  to  the  punishment  prescribed 
in  Section  53  of  the  Indian  ^^nal  Code,  of- 
fenders are  also  Iial)le  to  whi])ping  under  the 
provisions  of  that  Co(te. 

Sir  Barnes  Peacock  refers  to  Section  46  of 
the  Code  of  Criminal  Procedure.  He  says  : 
*''  It  does  not  say  that  when  a  ])risoner  shall  be 
*'  convicted  of  two  or  more  ollences  it  shall  be 
"  lawful  for  the  Court  to  sent ence  such  [)er- 
"  son  for  the  offences  for  which  he  shall  have 
*'  been  convicted  to  the  several  penalties  pre- 
**  scribed  by  any  subse(iuent  Act." 

He  assumes  what  Mr.  Justice  Phear  slates 
more  directly — that  "  a  Magistrate"'  ( or  Cri- 
minal Court,  for  the  same  argument  mustai)ply 
to  all  Criminal  Courts)  "  cannot  pass  simul- 
"  tancously  several  sentences  which  sliall  take 
*J  effect  in  succession  lo  one  another.     That 


"  provision  is  given  solely  by  the  Code 
'*  Criminal  Procedure."     Again,  he  sajs : 
*'  think  a  Magistrate  has  no  power  to  \\ 
'^  a  succession  of  punishments.  e?;cept  ui 
'*  the  provisions  of  Section  46  of  the  Code 
"  Criminal  Procedure." 

Now,  by  Section  22,  a  Magistrate  is  dec! 
ed  competent  to  pas^  sentence  in  respect  of  I 
offences  triable   by  him  within  the  Umk 
imprisonment  of  either  description  not 
ceeding  the  term  of  two  years,  including 
solitary  confinement  as  is  anthorized  bv 
or  fine  to  the  extent  of  Rupees  i.ooc.  or 
imprisonment  and  fine,  in  all  cases  in  wbil 
both    punishments    are    anthorized    by 
Indian  Penal  Code. 

Su])pose  Section  46  had  never  been  ei 
eJ,  and   a  Magistrate,  having  <x)nvicled 
prisoner  of  theft  and  violent  assault  on 
police  attempting  to  arrest  him,  had  senici 
liim  to  six  months'  imprisonment   for 
offence,  the  second  sentence  to  take  effect  all 
expiration  of  the  first.    What  objection  w( 
there  be  to  the  sentence  .' 

The  amount  of  punishment  woald 
within  the  limit  which  the  Magistrate 
comj)etent  to  inflict,  and  in  each  case  a 
tence  of  imprisonment  for  six  months  vi 
be  legal. 

It  is  not  easy  to  understand  why  the  p 
soner  should  not  suffer  the  full  penalty  of  tlN^ 
offences  committed  bv  him. 


>  If  the  sentences  would  be  illegal,  rt 
be  because  there  is  some  rule  of  law  vkidl^ 
l)revents  a  judicial  officer  from  passing  aseft- 
lence  of  imprisonment  to  take  etTei.i  in  ixsxtat 
after  the  expiration  of  an  existing  sentefic^"^ 
or  sentence  for  another  offence  pronounced 
at  the  same  time. 

The  question  was  raised  upon  a  vrit  of 
error  argued  in  the  House  of  Lords  in  lie 
year  1769  in  the  case  of  John  Wilkes  rx.  ibc 
King,  4  Brown  s  Parliaraeniary  Cases,  p.  367, 
also  reported  in  4  Burrow's  Reportb,  p.  2577« 
where  the  House  of  Lords,  affirming  itw 
judgment  of  the  Court  of  King's  Bench,  id 
accordance  with  the  unanimous  opinion  of  tbc 
Judges,  held  that  a  sentence  of  imprisonment 
against  a  defendant  to  commence  from  and 
alter  the  determination  of  an  imprisonment  to 
which  he  was  before  sentenced  for  anoiher  , 
offence  was  good  in  law.  See  also  i  CtiiUj« 
Criminal  Law,  p.  718. 

In  my  opinion,  it  is  clear  that  Section  4^<^ 
the  Code  of  Criminal  Procedure  (which  i** 
analogous  to  the  Lnglish  enactment  7  and  8 


t7».] 


Criminal 


THE  WBIKLY  R]tPORTIS. 


Jtulings. 


91 


K  IV.,  C.  26,  Section  10,  and  to  the  23rd 
tion  <rf  the  9  Geo.  IV.,  C.  74,  rendered  appli- 
)le  to  offences  under  the  Penal  Code  triable 
the  original  side  of  the  High  Court  by 
XVIII.  of  1862),  was  not  necessary  in 
T  to  create,  but  was  passed  in  order  to 
Llate  and  extend,  the  power  of  Courts  In 
nng  such  sentences.  • 

Sir  Barnes  Peacock  thinks  that  Section  46 
it  be  construed  strictly,  and  treats  it  as  not 
flying  to  penalties  imposed  by  any  subse- 
tnt  Act. 

I  confess  I  do  not  understand  that  view 
the  case.  It  seems  to  me  that  Section  46 
a  general  Code  of  Criminal  Procedure  is 
^licable,  not  only  to  offences  created  by  the 
lal  Code,]^ut  presumably  to  al  1  offences  crea- 
by  subsequent  legislation,  and  that,  if  Sec- 
46  does  not  apply  to  offences  or  penalties 
ited  after  the  passing  of  the  Code  of  Cri- 
\b1  Procedure,  the  same  argument  must  ap- 
to  any  other  portion  of  that  Code.  From 
date  of  the  passing  of  Act  VI.  of  1864, 
ipplBg  is  made  one  of  the  penalties  which 
the  Indian  Penal  Code  are  prescribed  for 
punishment  of  offenders.  I  think  that 
Indian  Penal  Code  and  the  Code  of  Cri- 
Procedure  must  be  read  as  if  the  Whip- 
Act  formed  a  part  of  the  Penal  Code 
the  date  of  its  enactment.  In  passing 
sentence  of  whipping,  a  Magistrate  is  not 
rcising  any  txiraordinary  jurisdiction.  1 1 
a  sentence  which,  since  the  passing  of  Act 
T.  of  1864,  he  is  competent  to  inflict  in  the 
(icise  of  his  ordinary  jurisdiction.  I  think 
plaiii  that  we  must  read  Section  46  as  ap- 
ing to  all  offences  and  punishments  as  pre- 
rib^  by  the  Indian  Penal  Code  in  its  pre- 
and  amended  form. 


The  46th  Section  consists  of  two  parts  or 
ises — ^the  first  part  an  empowering  or  en- 
ling  clause,  the  power  being  limited  by  the 
ond  part  or  proviso.  The  first  clause  is  as 
Hows  :  ''  When  a  person  shall  be  convicted 
at  one  time  of  two  or  more  offences  punish- 
able under  the  same  or  different  Sections  of 
the  Indian  Penal  Code,  it  shall  be  lawful 
for  the  Court  to  sentence  such  person  for  the 
offences  of  which  heshall  have  been  convicted 
to  the  several  penalties  prescribed  by  the  said 
Code  which  such  Court  is  competent  to  in- 
flict ;  such  penalties,  when  consisting  of 
imprisonment,  to  commence  the  one  after 
the  expiration  of  the  other.  It  shall  not 
be  necessary  for  the  Court,  by  reason  only 
of  the  aggregate  punishment  for  the  seve- 
ral offences  being  in  excess  of  the  punish- 
ment which  such  Court  is  competent  to 
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"  inflict  on  conviction  of  a  single  offence,  to 
"  send  the  offender  for  trial  before  a  hiirber 
"  Court."  •  * 

Under  the  first. clause,  reading  it  according 
to  its  grammatical  construction,  when  a  pri- 
soner has  been  convicted  of  several  offences,  a 
Criminal  Court  competent  to  inflict  the  penalty 
of  whipping  is  competent  to  punish  one  of 
such  offences  with  whipping — that  being  one 
of  "  the  several  penalties  prescribed  by  the 
Code,"  and  other  offences  with  other  of  "  the 
"  several  penalties  prescribed  by  the  Code'*— 
such  as  imprisonment  or  the  like. 

Then  come  the  qualifications^or  provisoes, 
the  second  of  which  we  have  to  deal  with  : 
'*  Provided  that,  if  the  case  be  tried  by  a 
"Magistrate,  the  punishment  shall  not,  in 
''  the  aggregate,  exceed  t^ice  the  amount  of 
"  punishment  which  such  Magistrate  is  by  his 
"ordinar)'  jurisdiction  competent  to  inflict." 

The  limit  of  the  power  of  imprisonment 
possessed  by  the  Magistrate  of  the  District  is 
two  years,  and  fine  to  the  extent  of  one  thou- 
sand rupees. 

A  Magistrate,  before  the  passing  of  the 
Whipping  Act,  under  Section  46  could  have 
sentenced  an  offender  convicted  at  the  same 
time  of  several  offences  to  an  aggregate  of 
punishment^mounting  to  four  years'  impri- 
sonment and  fines'amounting  to  Rs.  1,000, 


Since  the  passing  of  the  Whipping  Act,  the 
Magistrate  has  the  ^ower  to  inflict  whipping 
in  lieu  of  imprisonment  for  certain  offences. 
If  Section  46  does  not  apply  to  punishment 
under  the  Whipping  Act,  the  only  question 
as  to  snch  sentence  would  be  whether  it  is  a 
legal  punishment  for  the  offence  for  which 
it  is  to  be  inflicted.  The  limitation  under 
Section  46  of  th^e  Magistrate's  power  would 
not  apply  to  a  sentence^f  whipping.  But  if 
Section  46  does  apply,  as  I  think  it  does, 
the  punishment  in  the  present  case  is  clearly 
warranted  by  it. 

The  Magistrate  of  a  District  has  power  to 
inflict  two  years'  imprisonment,  with  whip- 
ping in  certain  cases,  or  whipping  in  lieu  of 
imprisonment  in  others. 

Twice  that  would  be  four  years'  imprison- 
ment with  (or  in  lieu  thereof)  two  whippings. 
One  whipping  and  seven  months'  imprison- 
ment is  clearly  within  the  limit  of  twice  the 
amount  of  imprisonment  which  the  Magis- 
trate was  competent  to  inflict. 

I  am  therefore  of  opinion  that  the  sentences 
upon  the  prisoner  Gour  Chundar  are  not' 

100-A 


9a 


Criminal 


THE  WEEKLY  KKPORTER. 


Rulings, 


[\'ol  XV, 


illegal.  I  do  not  discuss  the  question  whe- 
ther a  Magistrate  has  power  to  inflict  two 
whippings.  That  depends  entirely  on  the 
construction  of  the  Whipping  Act.  I  confess 
I  do  not  think  it  presents  much  difficulty. 

Loch,  y, — I  concur  in  the  view  taken  by 
the  Chief  Justice  that  Act  VI.  of  1864  should 
be  read  as  part  of  the  Penal  Code,  though 
there  are  no  express  words  to  that  effect  in 
the  Act.     It  appears,  however,  to  me,  from 
the  preamble  to  the  Act,  as  well  as  from  the 
wording  of  Sections  i,   2,   3,   and   4,   that 
this  view  is  correct.     Whipping  was  a  punish- 
ment excluded  from  the  list  ci  punishments 
prescribed  by  the  Penal  Code.  ^It  has  been 
added  to  that  list  by  Act  VI.  of  1864  ;  and 
this  punishment  is  to  be  inflicted,  as  shown 
by  Sections  2  and  3  of  the  Act,  in  lieu  of,  or 
in  addition  to,  any  punishment  prescribed  \ 
by  the  Penal  Code.     I  would  therefore  read 
the  Code,  as  Mr.  Justice*  Jackson  did  on 
a  former  occasion  when  this  question  was 
before  the  Court,  e.  g.,   I  would  read  the 
punishment    prescribed    for  theft    as    fol- 
lows :  Whoever  commits  theft  shall  be  pun- 
ished with  imprisonment  of  either  descrip- 
tion for  a  term  which  may  extend  to  three 
years,  or  to  fine  or  both,  or  with  whipping  in 
lieu  of,  or  in  addition  to,  other  punishment,  ' 
as  the  case  may  be  ;  and  so  on  in  other  cases  ' 
where  the  offence  is  made  punishable  with  i 
whipping  under  Act  VI.  of  1864.     A  party  I 
convicted  of  theft  for  the  first  time  would  | 
be  liable  to  be  whipped  in  lieu  of  other  pun-  I 
ishment.    If  convicted  pf  theft  a  second^ 
time,  he  would  be  liable  to  whipping  in  addi- 
tion to  a  sentence  of  imprisonment  and  fine. 
If,  then,  a  prisoner  be  tried  at  one  time  for 
two  or  more  offences,  one  of  which  involves 
the  punishment  of  whipping  in  lieu  of,  or  in 
addition  to,  the  punishment  of  imprisonment, 
what  sufficient  reason  is  there  that  he  should 
not  be  sentenced  in  jach  case  to  the  penalty 
prescribed  for  each  offence  ?    If  a  man  have 
committed  theft,  and  in  resisting  a  neighbour 
of  the  party  robbed  he  inflicts  grievous  hurt, 
why  should  the  offender  not  suffer  for  both 
(offences  ?   It  is  clear  that  he  might  be  pun- 
ished with  imprisonment  for  the  theft,  and 
with  imprisonment  for  the  grievous  hurt,  and 
under  the  provisions  of  Section  46,  Criminal 
Procedure  Code,  the  period  of  imprisonment 
in  one  case  would  commence  from  the  close 
of  the  period  in  the  other  ;  but  why,  if  whip- 
ping have  been  added  to  the  punishments 
prescribed  by  the  Penal  Code,  should  not  the 
offender  be  punished  with  whipping  in  lieu  of 
other  punishment  for  the  first  offence,  and 
with  imprisonment  for  the  second  ?  or  if  he 
have  been  convicted  of  theft  more  than  once, 


why  should  he  not  be  punished  with  %b 
ping  in  addition  (Section  3,  Act  VI.  of  iS6 
to  any  other  punishment  prescribed  by 
Code,  and  also  to  imprisonment  for  the  01 
offence  ?  and  if  the  punishment  in  the 
case  be  whipping  in  addition  to  imprt 
ment,  the  punishment  of  imprison 
awarded  in  the  second  case  would,  under  tW 
provisions  of  Section  46  of  the  Crimiul 
Procedure  Code,  commence  on  the  expiralii 
of  the  other.  Reading,  as  1  do.  Act  VI 
1864  as  part  of  the  Penal  Code,  I  mm 
confess  that  I  see  no  suflicient  reason 
holding  that,  if  a  Magistrate  proceeds 
Section  46  of  the  Code  of  Criminal  Proccd 
he  must  confine  his  sentence  s/ric/iy  wiii 
its  provisions. 

Bay  ley  y  J, — I  think  the  Ma^!^straie's 
are  not  illegal.     The  Whipping  Act  dt^es 
precliide  punishment  for  those  offences 
which  it  is  applicable,  such  as  theft  here; 
because  a  man  is  punished  according  to 
with  whipping  for  theft,  I  do  not  see  why 
should  not  be  punished  for  assault  and  gri< 
ous  hurt  when  he  commits  those  distinct 
separate   offences,  as   in   this   case.     I 
nothing  in  the  law  against  this-view. 

Kempy  y, — I  think  that  the  vie\^  taken 
the  late  "Chief  Justice,  Sir  Barnes  Pean 
and  by  Mr.  Justice  Phear  (see  Volume 
Weekly  Reporter,  Criminal  Rulings,  p.  143] 
is  correct. 

Macpherson,  y. — I  remain  of  the  same  \ 
opinion  which  I  expressed  at  length  in  the 
case  of  Nassir  (9  Weekly  Reporter,  pa^^e 
41,  Criminal) ;  and  I  have  no  doubt  in  inf 
own  mind  that  the  sentences  passed  on  the 
prisoner  Gour  Chvinder  are  legal. 

MilUr,  y. — I  am  of  opinion  that  the  vie* 
taken  by  the  Chief  Justice  and  by  Mr.  Justice 
Macpherson  is  correct.  The  reasons  in  sop»  I 
port  of  that  view  have  been  so  fully  gone  into 
by  those  learned  Judges  that  it  would  be  mere 
waste  of  time  on  my  part  to  repeat  them. 

Phear ^  y. — I  regret  very  much  that  I  can*  \ 
not  bring  myself  to  agree  with  the  majority  of  ^ 
my  colleagues  in  this  case.  I  am  unable  to  per* 
ceive  error  in  the  view  taken  by  Sir  Ikmetj 
Peacock  and  myself  on  the  occasion  whick 
has  been  referred  to.     It  still  ap]>ears  to  roe 
that  a  multiple  punishment  inflicted  by  one 
sentence  is  essentially  different  in  its  ch.trac*  i 
ter  and  effect  from  the  aggregate  result  w 
the  punishments  which  are  its  factors,  suppose  ! 
ed  to  be  separated  from  each  other  by  an  in* 
terval  of  time.     I  take  it  that  no  Judge  ol 
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9und  discretion,  if  called  upon  to  accumulate 

kixiishxxient    for    different   offences,    would 

vPard  each  punishment  precisely  in  the  same 

manner  as  he  would  if  the  correspond- 
il^  offence  were  alone  under  his  considera- 

jon.  For  instance,  if  a  man  was  convicted 
I  one  time  of  three  thefts,  for  each  of  which, 
F  it  stood  single,  one  year's  imprisonment 
flight  be  an  appropriate  punishment,  I  sup- 
ipse  that  the  convicting  oflicer  would  not  for 

I.  moment  think  that,  therefore,  the  aggregate 

jf  three  years  was  the  right  punishment  for 

lie  three  offences.  The  whole  of  Section 
|6  of  the  Criminal  Procedure  Code,  and  es- 

ially  thef  proviso  in  the  latter  part  of  it, 
pears  to  me  to  show  beyond  question  that 
le  Legislature  held  the  view  which  I  endea- 
ar  to  express,  namely,  that  a  punishment 
effected  by  accumulation  of  penalties  is  not 
pnerely  a  set  of  separate  punishments. 
I     Then  also  the  words  of  the  Whipping  Act 
iseem  to  me  to  make  it  as  plain  as  can  be  that 
she  legislature,  in  giving  Criminal  Courts  the 
||^wcr  which  they  did  not  before  possess,  of 
Snflicling  the  punishment  of  whipping,  intend- 
icd,  for  reasons  which  may  be  easily  conjee- 
tared,   carefully  to  limit  its  application.     I 
fCannot  sec  in  the  Act  the  smallest  indication 
ithat  the  Legislature  contemplated  whipping 
I  as  by  any  possibility  becoming  under  the  Act 
an  element  in  any  punishment,  except  under 
the  circumstances  which  are  therein  express- 
Lly  mentioned.     On  the  contrary,  the  language 
of  the  Act,  coupled  with  the  elaborately  de- 
tailed form  of  its  various  provisions,   leads 
me  to  think  that  the  Legislature  only  meant 
that  whipping  should  be  associated  with  an- 
other punishment,  in  the  particular  cases  of 
which  express  mention  is  made.     But  if  the 
Whipping  Act  does  in  truth  apply,  not  only  to 
single  sentences,  but  also  to  each  constituent 
factor  of  an  accumulated  sentence,  such  as  is- 
the  subject  of  Section  46  of  the  Criminal 
Procedure  Code,  whipping  may  be  lawfully 
associated  with  other  punishments  even  in 


cases  of  minor  offences  not  committed  after 
previous  conviction;  a  result  which  certain- 
ly seems  to  me  diametrically  opposed  to  the 
unmistakable  spirit  of  the  Act  itself.  Thus, 
if  a  boy  were  convicted  of  stealing  two 
mangoes  belonging  to  one  owher,  he  could 
not  be  both  whipped  and  also  imprisoned. 
The  whipping,  if  inflicted,  must,  by  the  words 
of  the  Act,  h^  in  lieu  of  any  other  punish- 
ment. But  if  it  were  proved  that  one  mango 
belonged  to  one  owner,  and  the  second  to 
another,  the  Magistrate  might,  on  the  prin- 
ciple now  maintained,  convict  for  two 
offences,  and  in  this  way  both  imprison  and 
whip.  I  cannot  believe  that  the  Legislature, 
against  the  very  spirit  of  the  Act,  intended 
to  leave  a  discretion  of  this  sort  to  the  Judi- 
cial Oflicer.  Before  the  Whipping  Act  was 
passed,  he  certainly  had  not  uncontrolled 
discretion  in  the  matter  of  accumulating 
such  punishment  as  then  existed.  Section 
46  expressly  restricted  him  in  this  respect; 
and  I  think  the  consequence  is  that  since 
that  Section  at  any  rate  he  has  had  no  other 
power  of  accumulating  punishment  than  is 
given  him  either  by  that  jor  by  some  subse- 
quent enactment.  In*  the  case  which  has 
been  cited  I  gave  at  length  my  reason  for 
coming  to  the  conclusion  that  the  punish- 
ment of  whipping  was  not  included  among 
the  punishments  which  a  Judicial  Officer 
could  accumulate  in  the  event  of  simulta- 
neous conviction  for  several  offences.  To  the 
opinion  which  I  then  expressed  I  still  ad- 
here, and  therefore  I  need  not  now  discuss 

this  question  again.   • 

o 
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CktMiNAL  LEttERS. 


States  what  cases  should  be  entered  in  CoL  2 
of  If  «ff  istrates'  Stotement  D— Explains  when 
an  accused  person  is  sitfd  to  be  under  trial— 
The  new  forms  make  no  alteration  in  the 
meaning  of  the  words  **dischar8:ed  without 
triaL" 

Mxiracts  (paras.  3,  4*  ^«^  5^  A^^  ^^^^^^ 
No.  I2S,  dated  4ih  February  1 871,  from 
ike  Registrar  of  the  High  Court,  to  the 
Magistrate  of  24'Pergunnahs. 

3.  As  regards  your  3rd  paragraph,  I  am 
Ito  inform  you  that  all  cases  that  used  to  be 
itntered  in  Col.  2  of  the  old  Statement  No.  i, 
,Part  I.,  under  the  heading  "Number  of 
iCrimes  ascertained  to  have  been  committed," 
Smust  be  entered  in  Col.  2  of  the  Statement 
[d.  For  further  instructions  you  are  referred 
i*|o  Rule  13  of  the  Rules  for  the  preparaiion 

• 

of  Magistrates-  Statements. 

■ 

4.  In  reply  to  the  inquiry  in  your  ^'(S\ 
\  para.,  namely,  "  When  is  an  accused  person 
[  said  first  to  be  under  trial  ?"  I  am  to  refer 
you  to  Rule  15  of  the  Magistrates'  Rules, 
as  explained  by  Rules  91  and  94,  ^rom  which 
you  will  sec  that  the  number  of  persons 
brought  to  trial  in  any  period  is  **  identical 
with  the  number  apprehended  or  attending 
on  summons."    All  such  and  such  alone  arc 
*•  under  trial  "  until  their  cases  are  finally 
disposed  of. 

:  5.  With  regard  to  para.  5  of  your  letter, 
1  am  to  observe  that  the  new  form  makes 
no  alteration  in  the  significance  of  the  words 


"  discharged    without 


Col.  1^  discharged  un- 
der Sections  225  and  250 
of  Code  of  Criminal  Pro< 
cedure. 

"Col.  15  will  provide 
for  persons  discharged 
without  trial  under 
Chapters  XII.  andXlV., 
Code  of  Criminal  Pro- 
cedure." . 

X 

use  are  the  persons  to 
in  the  new  form. 


trial,"  as  previously 
understood  and  fully 
explained  in  para.  4  of 
Circular  order  No.  18, 
dated  15th  September 
1864,  cited  on  the  mar- 
gin for  facility  of  refer- 
ence. The  persons  en- 
tered as  discharged  in 
the  forms  hitherto  in 
be  shown  as  discharged 


Explains  the  intention  of  the  words  **each  Cri- 
minal Court"  in  Circular  No.  i,  dated  nth 
January  1871. 

Letter  No.  186,  dated  the  ist  March  1871^ 
from  the  Registrar  of  the  High  Court  to 
the  Magistrate  of  Moorshedabad. 

In   reply  to  your  office-letter  No.    1925, 
dated  the  ylh  ultimo,  in  which  inquiry  is 
made  as  to  the  intention  of  the  words  "  each 
Criminal  Court  '  in  Circular  Order  No.  i, 
dated  the  nth  January  last,*  1  am  directed  to 
state  that  the  Court,  in  explanation  of  the 
Circular  Order^  desires  it  to  be  understood 
that  it  is  not  intended, that,  when  more  than 
one  officer  is  exercising  the  functions  of  a 
Magistrate  at  any  place,  every  such  officer 
should  keep  a  separate  register;  but  that, 
for  the  purposes  of  the  Circular  Order,  every 
such  Magistrate's  Court  should  be  regarded 
as  a  branch  of  the  principal  Magistrate's 
Court  at  the  same  station,  the  register  re- 
maining in  the  custody  of  such  principal 
Magistrate. 


»  Infra^  Critn.  Cirs.,  p.  i. 
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LeUers, 


Ho  Appeal  lies  in  all  cases  where  a  sentence  of 
imprisonment  and  fine  is  passed,  although 
^oth  panishments  be  within  the  limits  laid 
do-wn  in  Section  411  of  the  Code  of  Criminal 


Z^etier  No,  338,  dated  the  2nd  May    18'ji, 

yVom  the  Officiating  Registrar  0/  the  High 

Court  of  Judicature  at  Fort  William  in 

Bengal,  to  the  Officiating  Sessions  Judge  of 

Rung  pore, 

I 
I 

Present : 

The   Hon'ble  H.  V.  Bayley  and  Dwarkanath 

\  *    Mitter,  Judges, 


':  With  advertence  to  your  letter  No.  0, 
^  dated  the  14th  ultimo,  soliciting  instructions 
to  whether,  with  reference  to  the  terms 


\  of  Section  411  of  the  Code  of  Criminal 
!  Procedure,  an  appeal  will  lie  where  the  sen- 
tence is  one  of  imprisonment  not  exceeding 
one  month  and  a  fine  not  exceeding  fifty 
rupees,  I  am  directed  to  observe  that  the 
Court  (Bayley  and  Mitter,  JJ.),  as  at  pre- 
\  sent  advised,  in  giving  its  opinion  on  this 
(  as  a  reference  only,  thinks  that  an  appeal 
;  will  lie  in  all  cases  where  the  sentence  of^ 
r  imprisonment  and  fine  is  passed,  although 
both  the  punishments  be  within  the  limits 
'  laid  down  in  Section  411. 


All  questions  put  by  a  Mag^istrate  and  answers 
I  thereto  should  be  recorded.  Course  to  be 
pursued  under  Section  205,  Code  of  Crimi- 
nal Procedure,  in  recording  statement  of  the 
accused  and  in  the  Magistrate  attesting  such 
statements. 

Letter  No,  jp6,  dated  the  igth  May  i8yi, 
from    the    Officiating    Registrar    of  the 
High   Court  of  Judicature  at  Fort   Wil- 
liam  in   Bengal,  to  the   Sessions  Judge 
of  Hooghly, 


Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

In  acknowledging  the  receipt  of  your  let- 
ter No.  46,  dated  the  13th  instant,  I  am 
directed  to  state,  with  advertence  to  the  3rd 
paragraph  thereof,  that  every  question  and 
every  answer  is  to  be  recorded.  The  Sec- 
lion  makes  no  exception  in  favor  of  irrele- 
vant questions.  The  Magistrate  is  respon- 
sible for  pirffTng  such  questions  ;  but,  if  they 
are  put,  they  must  be  recorded,  as  also 
must  be  the  answers,  where  answers  are 
given. 

2.  There  is  nothing,  as  the  Court  have 
already  remarked,  in  Section  205,  Code  of 
Criminal  Procedure,  which  makes  it  neces- 
sary to  record  in  the  body  of  the  examina- 
tion that  the  accused  declares  that  what 
he  has  caused  to  be  written  is  conformable 
to  the  truth.  The  Magistrate's  attestation, 
at  the  bottom  of  the  examination,  is  suffi- 
cient primdfacit  proof  that  every  thing 
has  been  properly  done  in  accordance  with ' 
the  terms  of  the  Section,  and  this  would  in- 
clude the  reading  over  to  the  accused  the 
whole  of  his  statement,  the  allowing  him 
to  add  to  or  explain  it,  and  the  taking  from 
him  an  acknowledgment  that  what  was 
written  had  been  recorded  conformably  to 
what  he  said  wjs  the  truth. 

3.  No  Magistrate,  the  Court  supposes, 
would  deem  himself  at  liberty  to  sign  the 
attestation  required  by  law,  if  he  had  not 
previously  satisfied  himself  that  the  accused 
had  had  every  thing  in  his  examination 
thoroughly  explained  to  him,  and  every  op- 
portunity of  making  it  what  he  said  was  the 
truth.  If  a  Sessions  Judge  has  doubts  as 
to  the  way  in  which  the  examination  of  an 
accused  person  has  been  taken,  notwith- 
standing the  Magistrate's  attestation,  he  can 

c'^11  for  evidence  on  the  point. 


■-B- ^.  ■» 


CIVIL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


lets  officers  to  arrangt  with  the  Account- 
I,  Beagfal,  for  funds  for  transmitting: 
idal  records  throngh  tfie  post. 

CIVIL  CIRCULAR  No.  i. 

Tom  the  Registrar  of  the  High   Court  of 
udica/ure  at  Fort  William  in  Bengal^  to 
/  Civil  and  Sessions  fudges  and  Magis- 
trates (>f  Districts,  dated  Calcutta,  the  ^ih 
anuary  fS'ji. 

(Civil  and  Criminal  Sides.) 

Present : 

Hon'ble  J.  P.  Norman,  Officiating  Chief 
^uxiice,  and  the  Hon'ble  G.  Loch,  H.  V. 
kyley,  L.  S.  Jackson,  and  E.  Jackson, 
^udges. 


I  Government  Order, 
indal  Department, 
,^ti8,dated2istNo- 
ioer  1870. 

Vide  page  498,  Cat- 
CoMette  of   i6th 
:h  1870. 


HE  Government  of  India  having  decided* 

that  the  charge  for 
transmitting  judicial  re- 
cords through  the  post 
from  one  Court  to  an- 
other shall  be,  as  hereto- 
fore, borne  by  the  State, 
and  the  new  Post  Office 
Rulesf    requiring  pre- 

ent  of  banghy  postage  whenever  that 
de  of  transmission  is  adopted,  the  Court 
ects  that  all  Civil  and  Sessions  Judges  and 
trict  Magistrates  will  put  themselves   in 
munication  with  the  Accountant- General 
Bengal,  with  a  view  to  provision  being 
e  for  the  funds  necessary  to  meet  the  re- 
quirements of  the  rules  above  mentioned. 

By  order  of  the  High  Court, 
(Signed)  F.  B.  PEACOCK, 


VoL  XV, 


Registrar, 


Directs  that  all  orders  for  attachment  of  estates 
for  arrears  of  revenue  be  notified  to  the  Collec- 
tor in  whose  district  the  estate  lies. 

CIVIL  CIRCULAR  No.  2. 

From  the  Registrar  of  the  High   Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
all  Zillah  Judges  and  Judicial  Commis^ 
sioners,  dated  Calcutta,  the  loth  January 

(Civil  Side.) 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  E.  Jackson, 
Judges. 

The  Court  directs  that  all  orders  by  all 
Civil  Courts  for  the  attachment  of  estates  and 
shares  of  estates'  for  the  recovery  of  arrears 
or  demands  of  the  descriptions  menticHied 
under  Section  5,  Act  -XL  of  1859,  shall  be 
immediately  notified  to  the  Collector  of  the 
district  within  which  such  estates  or  shares  of 
estates  are  situated. 

By  order  of  the  High  Court, 

(Signed)  F.  B.  PEACOCK, 

Registrar.' 
lOl-^ 
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Circulars. 


[VoLX?* 


Draws  attention  to  the  proYisions  of  the  Court 
Fees  Act  which  require  the  cancellation  of 
stamps. 

CIVIL  CIRCULAR  No.  3. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
all  Civil  Authorities  in  the  Loiver  Provinces, 
dated  Calcutta,  the  ijth  January  iSji. 

(Civil  Side). 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  E.  Jackson, 
Judges. 

The  attention  of  all  Civil  Courts  subor- 
dinate to  the  High  Court  is  drawn  to  the 
provisions  of  Section  30  of  the  Court  Fees 
Act  (VII.)  of  1870,  prohibiting  the  use,  in 
any  proceeding,  of  any  document  requiring^ 
a  stamp  under  that  Act  until  such  stamp  has 
been  cancelled,  and  prescribing  the  mode  in 
which  cancellation  is  to  be  effected. 

2.  The  Civil  Courts  subordinate  to  the 
High  Court  are  at  the  same  time  directed, 
at  the  suggestion  of  ttie  Government  of  India, 
to  cause  the  labels  affixed  to  documents  issued 
by  them,  and  liable  to  a  fee  under  the  Act,  to 
be  cancelled  at  the  time  that  they  are  affixed — 
such  a  course  being  calculated  to  protect  the 
revenue  and  prevent  all  evasions  of  the  law. 

By  order  of  the  High  Court, 

(Signed)    F.  B.  PEACOCK, 

Registrar, 


Corrigendum  to  be  made  in  letter  to  Sipcn^ 
tendent  of  Stationery,  drcnlated  witk  Ctrciitf' 
Mema  No.  7,  dated  z^th  December  liTQi  * 


CIVIL  CIRCULAR  MEMO.  No.  i. 


. 


From  the  Registrar  of  the  High    Court 
Judicature  at  Fort    William  in  Bengd 
dated  Calcutta,  the  rph  January  i8ji. 


(Civil  Side). 


Present : 


The  Hon'ble  G.  Loch,  Judge. 


With  reference  to  Court's  letter  No.  3811 
dated  17th  December  1870,  to  the 
tendent  of  Stationery,  copy  of  which 
forwarded  by  their  Circular  Memoruid 
No.  7*  to  all  Zillah  Judges  and  D 
Magistrates,  the  following  corrigeodoiD  it 
circulated  for  information  and  guidance  rf 
those  Officers : — 

Page  a,  line  3, 
For 

"  Twelve  copies" 
Read 


• »» 


"  Twenty  copies. 
By  order  of  the  High  Court, 

(Signed)    F.  B.  PEACOCR 

Rigistrat* 


1 


*  14  W.  R.,  Civil  CircuUfS,  43- 


8?..] 
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Bsb-nctioiu  rcgaidiuf  the  submission  of  the 
AuooKl  Reports  of  Civil  Justice. 

CIVIL  CIRCILAR  No.  4. 

^rom  the  Registrar  0/  the  High  Court  of 
Judicalurt  at  Fort  William  in  Bengal, 
to  all  Zillah  Judges,  •dated  Calculla,  the 

I  and  February  i8yi. 

I  ("Civil  Side.) 

Pristnl:  I 

rhe  Hon'ble  J.  P.  Norman.  Officiating  Ckief\ 

Justict,  and  ihe  Hon'ble  G.  Loch.  H,  V. 

Bayley,  L.  S.  JacksOn,  aad    K.  Jackson, 

Judgts.    . 


The    recent    Circular    Order,    dated    8th 

November  1870,  No.  31. •  bv  which  new 
forms  of  Annual  Statements  are  prescribed. 
having  provided  no  form  lor  the  submission 
of  the  Annual  Reports,  the  following  direc- 
tions are  now  issued  for  the  guidance  of  all 
Zillah  Judges  in  supersession  of  previous 
orders  on  the  same  subject : — 

L  Report  on  the  Administration  of  Civil 
Justice. 

This  report  will  present  the  main  features 
of  the  year's  administration  under  the  heads, 
and  in  the  Tabular  shapes  following: — 


ORIGINAL  JURISDICTION. 

Tablt  showing  Ike  Suits  insliluted,  disposed  of,  and  pending  in  the  past  yet 
with  th*  preceding  year . 


1 

Inhtittjted. 

Disposed  of. 

Pbndjng. 

1 

.869. 

.870. 

1869. 

1870. 

.869, 

.870. 

1 

f 

Decrease  ... 

Table  showing  Suits  commenced  and  Suits  disposed  of  in  i8jg,  and  pending  at  the  close  0/ 
thalyear,  in  the  various  Courts  of  the  Districts. 


Commenced.  Disposed  of. 


I-'dge       

Additional  Judge    ... 
Subordinate  Jadge 
lad  Subordinate  Judge 
Moonaifl  of 
MoonsiS  of 


Not?.— A  suit  transferred  to  another  Court  is  not  thereby  disposed  ol 
•  14  W.  R.,  CiviT  Gtculars,  p,  15- 


Civil 
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Table  sho7vi?ig  Number  and  Value  of  Suits  of  different  kinds  commenced  in  all  Courti »/ 

the  District  in  the  pasty  as  compared  with  the  preceding,  year. 


Description  of  Suits. 


Suits  of  Small  Cause  Court  Class   ... 


Rent  Suits 


Other  Suits 


Increase 


Decrease 


No.  in  1869. 


No.  in  1870, 


Value,  1869. 


Valae,  1870, 


Table  showing  Miscellaneous  Cases  of  a  judicial  nature,  other  than  Regular  Suits  9r 
Proceedings  tn  execution,  disposed  of  by,  and  pending  in,  each  of  the  Courts  in-- 


Zillah  Judge 
Additional  Judge... 
Subordinate  Judge 
2nd  Subordinate  Judge 
Moonsiff  of 
Moonsiffof 


Disposed  of. 


1869. 


1870. 


Pending. 


1869. 


187a 


Table  showing  Nifkiber  of  Decrees  completely  and  partially  executed  in   iS'jo  in  tit 

several  Courts  of  the  District, 


Completely. 

Partially. 

Amounts  reafized. 

Zillah  Judge               

Additional  Judge 

Subordinate  Judge     ... 

2nd  Subordinate  Judge 

Moonsiffof 

Moonsiffof 

THX  WIIKLY  uroxTlk. 


API'FXLATE  JL'RiSDICriON. 

tile  shouiing   A(>peiih  from   Decisions  in    Origiiml  Suits  instituted  in   the  District, 

disposed  "f,  and  pending  in  the  past  year,  as  compared  ujilh  the  preceding. 


.„„„„,. 

1 

186,. 

,8,0. 

ifl69.                                 iGiO.                ,                 ,at-). 

1H7.:. 

""■"■" 

1 

j 

J 

1 

1 

i 

1 

i 

1 

1 

n. 

1 

1 

IJ 

1 

1 

t 

1 
• 

1 

i 

1 

• 

; 

shewing   the    Number   of  Appeals  preferred  lo  Ziltah    Courts  from    each   of  the 
'Imbordinale    Courts   in    the   District,    the    ratio   of  Appeals   lo   Decisions,    the   Num- 


^Hkr  0/  Decisions  affirm 

,1,  and  ratio  of  affirn 

ed  lo  decided. 

}    ■■" 

AppMl^ 

Rntio 
dF  Appeals  In 

of  ner"?,,™,. 

Ratio 

Sabordinaic  Judge    ... 

IndSabOldin^tfJiidK; 

... 

^ss.ss.'j-iJ-'- -",',- 

„».of 

Hcooiiffor 

M«n.iffol                 

, 

Similar  Stalemenls  for  Miscellaneous  Ap- 
peals of  all  kinds. 

Apposite  observalions  as  lo  increase  or  de- 
crease of  business,  or  the  like,  10  accompany 
each  Table  where  necessary. 

These  Tables  to  be  followed  by  a  report 
on  the  condiUon  of  the  Judicial  Huildings, 
the  Records  of  the  several  Courts,  the 
Judge's  Library,  and  the  Securities  of  those 
public  officers  from  whom  security  is  re- 
q  aired. 

The  character,  qualifications,  and  official 
merits  ot  the  several  Subordinate  Judges  and 
principal  Ministerial  Officers  to  be  made  the 
subject  of  a  separate  report,  in  which  the 
work  done  by,  and  the  result  of  appeal  from, 


such  officers  are  to  Be  analyzed  and  com- 
mented upon,  only  as  aids  to  forming  a  judg- 
ment aR  to  their  respective  deserts  and  fitness 
for  promotion,  or  continuance  in  the  public 
service.  Thi.i,  however,  is  not  to  debar 
Zillah  judges  from  recording  in  their  Ad- 
minisir^uion  Reports  any  instance  of  special 
and  distinguished  merit  on  the  part  of  any 
of  theit  subordinates,  which  they  consider 
deserving  of  conspicuous  mention,  and  enti- 
tliii;j  the  person  indicated  to  the  favourable 
notice  of  the  Court  or  of  Government. 
By  Order  of  the  High  Court. 

(Signed)     F.  B.  PEACOCK, 

Registrar. 


"n 


\ 


* 


i 


iS7«0 
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new  forms  of  Ammal  Stetemeato  for 
S«»^n  Cause  Court  Judges,  for  submission  to 
ZiUah  Judges. 

CIVIL  CIRCULAR  No.  5. 

\jrrom  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Judges  of  Courts  of  Small 
Causes,  dated  Calcutta,  the  25th  February 
187 1. 

(Civil  Side.) 


li  Present : 

■ 
i 

['The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
r  yusiice,  and  the  Hon'ble  G.  Loch,  H.  V. 
*  Bayley,-  L.  S.  Jackson,  and  E.  Jackson, 
yudges. 


The  Court  directs  that  Judges  of  Small 
Cause  Courts  will  submit  annual  returns  of 
their  work  to  the  Judges  of  the  Districts  in 
which  their  Courts  are  respectively  situated 

in  the  four  forms  ap- 

•  Nos.  6,  7,8,  and  10     «^^  j^j       k-»»***^  «       \^ 

(judiojU).  pended     hereto,*      in 

supersession  of  the  re- 
turns hitherto  made  to  the  Court  direct  under 
the  piovisions  of  Circular  Order  No.  12,, 
dated  19th  December  1862.  The  returns 
now  prescribed  will  begin  with  the  work  of 
the  past  yeiP,  1870. 

2.  These  instructions  will  not  interfere 
with  the  monthly  returns  Nos.  r  and  2,  pre- 
scribed by  the  same  Circular  Order,  which  will 
continue  to  be  made  to  the  High  Court  as 
heretofore. 

By  order  of  the  High  Court, 
(Sd.)        W.  M.  SOUTTAR, 

Offg.  Registrar. 
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Requests  Zillah  Judg^es  and  Judicial  Commis 
sioners  to  satisfy  themselves  that  evidence  is 
properly  recorded  by  the  subordinate  Courts 
in  cases  under  Section  15,  Act  XIV.  of  1859. 

CIVIL  CIRCl'LAR  ORDKK  No.  6. 

From  the  Officiating  Registrar  of  the  High 
Court  of  yudioiture  at  Fort  William  in 
Bengal,  to  alt  Zillah  Judges  ^i  Judicial 
Commissioners,  dated  Calcutta,  the  lyth 
March  i86(), 

(Civil  Side.) 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Ilon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and   K.  Jackson, 
Judges, 

An  instance  having  been  brought  to  the 
notice  of. the  High  Court  of  culpable  care- 
lessness and  negligence  on  the  part  of  a 
Moonsiff  in  hearing  witnesses,  and  recording 
evidence  in  cases  under  Section  15,  Act  XIV. 
of  1859,  which  misconduct  has  since  led  lo 
the  removal  of  the  Moonsiff  from  office,  the 
attention  of  Zillah  Judges  and  judicial  Com- 
missioners is  drawn  to^he  necessity  of  satis- 
fying themselves  that  evidence  is  properly 
recorded  in  such  cases.  The  Court  directs 
that  Judges  on  their  inspection-tours  will  give 
special  attention  to  the  subject,  and  that 
they  will  not  omit  to  notice  it  in  their  report. 

By  order  of  the  High  Court, 

(Signed)     W.  M.  SOL'TTAR, 

Officiating  Registrar. 


Encloses  Circular  from  the  Post-Bftaster- 
regarding:  postage  on  Parcels. 


CIVIL  CIRCULAR  ORDER  No.  7. 

From  the  Officiating  Registrar  of  iht  High 

Cnurt  of  JudicaPiire  at  Fort  \Vitli,im  /« 
Bengal,  to  alt  Civil  Authoriii^s,  dated 
Calcutta,  the  22nd  March  tSj  i. 

(Civil  Side.) 

Present : 

The  Honble  J.  P.  Norman,  Offitisting  Ckref 
Justice,  and  the  Hon'ble  C}.  r^och,  11.  V. 
Bayley,  L.  S.  Jackson,  and   K.  JacksoB. 

Judges, 

Th  e  accompanying  copy  of  a  Circular  letier 
No.  95,  dated  the  30th  December,  issued  by 
the  Post-Masier-General  of  Bengal,  and  based 
upon  the  Financial  Resolution  of  the  Goven 
ment  of  India,  No.  3118,  dated  21st  Novcfl.. 
ber  1870,  is  hereby  circulated  for  the  in- 
formation and  guidance  of  all  Civil  Couftf 
subordinate  to  the  High  Court,  in  super- 
session of  Circular  Order  No.  i,  daied  ibe 
4th  January  last,*  which  was  issued  bdort 
the  Court  had  received  intimation  of  tbe 
rnstruclions  now  notified,  and  which  is  herebT 
cancelled. 

By  Order,  <^c., 

(Sd.)     W.  M.  SOCTTAR, 
Offg,  Registrar. 

(From  J.  TwKRDiK,    Esq.,   Officiating  /»«#. 
Master-  General  of  Bengal,  to  alt  Post  Offt%  e 

Officials-^Circular  No.-^  y^"*^-^-  dated 
Fort  William,  the  ^fh  December  tkyo., 

Postage  on  Parcels  which  contain  records 
in  transmission  through  the  post  from  e»mt 
Court  to  another  is  no  longer  to  be  charged 
either  by  stamps  or  in  cash  to  sender  or  10 
addressee. 

2.  All  other  kinds  of  Parcels  hitherto 
chargeable  under  Rule  25  of  the  rules  reganl- 
ing  official  correspondence  will  be  charged, 
as  usual,  under  that  rule. 


^  Attft%  p.  I. 


I. 


Civil 
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amended  copy  of  Circular  requiring    to  the  Collector  of  the  district  within  which 
rs  of  Ciril  Courts  regarding  attachments    such  estates  or  shares  of  estates  are  situated. 
estates  to  be  notified  to  Collector  of  Dis-  ' 
let  in  which  estates  are  situated.  ^y  o^^^er  of  the  High  Court, 


MEMO.  No.  2. 


(Signed)      F.  B.  PEACOCK, 

Bci^'is/njr. 


[he  accompanying  copy  of  Circular  Order  i 
2,  dated  loth  January  1871,  should  be, 

lituted  for  the  copy  previously   issued,    Prescribes  new  rules  for  the  Police  when  em- 
.     .      1^  u    ^  ,    \  ployed  in  esjprting  remittances  made  by  Moon- 

siflFs. 


Hv  Order,  &c.. 


(Signed)      W.  M.  SOl'TTAR, 


CIVIL  CIRCULAR  Xo.  8. 


[iCH  Court  :         ^ 
jrf/  April  fSy/,) 


From  the  Official ing  Registrar  0/  the  High 

Court  0/  Judicature  at  Fort  William  in 

Bertgaly  to  all  Zillah  yudges  and  Judicial 

Commissioners,    dated    Calcutta,    the    6th 

OffS'  Registrar,        April  iR^i, 

(Civil  Side.) 

Present : 


CIVIL  CIRCULAR  No.  2. 

^«  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal ^  to 
H  Zillah  Judges  and  J  udicial  Commission- 
\$,  dated  Calcutta y  the  roth  January  i8yi. 

(Civil  Side.) 

Present  : 

he  Hon'ble  J.  P.  Norman,  Officiating  Chief 
yusticcy  and  the  Hon'ble  G.  Loch,  II.  N'. 
Bayley,  L.  S.  Jackson,  and  E.  Jackson, 
Judges. 

The  Court  directs  that  all  orders  by  all 
*ivil  Courts  for  the  attachment  of  estates  and 
^nrc9  of  estates  shall  be  immediately  notified 


The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  \, 
Jiayley,  L.  S.  Jackson,  and  E.  Jackson, 

I  AM  directed  to  forward  herewith,  for  jour 
iniormation  and  guidance  and  for  communi- 
cation to  the  MoonsilTs  subject  to  your  con- 
trol, the  amended  Rule  given  below,  which 
has  been  framed  at  the^  instance  of  His 
Honor  the  Lieutenant-Cjovernor  of  Bengal, 
for  the  guidance  of  the  Police  employed  on 
escort-duty  in  connection  with  remittances 
made  by  MoonsiiTs,  and  to  state  that  the  pre- 
sent instructions  should  be  regarded  as 
superseding  those  conveyed  in  Circular  Or- 
der No.  9,  dated  i^lh  July  i868,*  which  is 
hereby  cancelled. 

By  order  of  the  High  Court, 

(Signed)  W.  M.  SOUTTAR, 


Officiating  Registrar, 


*  W.  R..  Civil  Circu!ai>^. 
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AMENDED    RULE. 

Rule  2^. --Where  Moonsiffs'  Coiirls  exist,  a 
(lay  in  each  monih  will  be  fixed  hv  the  Judge 
on  which  the  money  will  be  paid  over  to  the 
Police  lor  transmission  to  the  lreasur\ . 


1 


it 


12. — Under  ordinary  circumstances 
strength  of  escorts  shall  be  as  foUoirs:— 


Clause  /.—The  Moonsiff  will  give  notice  at  | 
the  police-station  on  the  day  before  the  guard 
is  required,  and  the  police-ofiicer  In  charge  | 
will  himself,  on  the  day  appointed,  proceed  j 
to  the  Moonsiff's  Cutcherry  wuh  a  guard  as  j 
directed  in  the  above  instructions.  j 

Clause  If. — The  money  will  then  be  count-  ! 
ed  in  the  presence  of  the  officer  in  charge  of  ' 
the  guard  and  placed  in  a  bag,  which  will 
then  and  there  be  sealed  and  made  over  to 
the  guard,  who  will  forthwith  proceed  with 
it  to  the  treasury  or  sub-divisional  treasury. 
The  officer  in  charge  will  be  furnished  with  a 
memorandum  of  the  amount. 

Clause  III, — The  police-officer  will  cause 
the  bag  and  seal  to  be  inspected  in  his  pre- 
sence by  the  treasury-officer  to  whom  it  is  ad- 
dressed ;  and  while  held  responsible  for  the 
total  amount  in  the  bag,  he  will  not,  provided 
the  bag  and  seal  show  no^igns  of  being  lam-i 
pered  with,  be  called  on  to  replace  any  light ' 
or  spurious  coin  that  it  may  contain. 

Clause  1 V. — The  above  rules  apply  to  small 
remittances  made  by  Moonsiffs  in  bags.  Lar- 
ger  remittances  will  be  sent  more  securely 
packed. 

Clause  F.— The  provisions  of  paragraphs 
12  and  i8*  apply  equally  to  the  transport  of 
all  remittances  from  Moonsiffs'  Courts.  If  a 
remittance  be  in  copper  coin,  and  exceeds  six 
seers  and  one  pow  in  weight,  coolie  labor 
should  be  employed. 

Clause  VJ-  -Should  any  necessity  arise  for 
a  second  remittance  during  the  month,  the 
same  course  will  be  pursued  on  due  notice  be- 
ing given  at  the  police-station. 

■ —  — 

*  For  paras^raph^  (2  antl  iS  See  next  ccl. 


F-jr  Prisoners. 

For  I  to  .^,  prisoners,  2 

constables. 
For  4  to  6  prisoner?., '  ; 

constables. 

*  Of  ihc<e,  one  man  tenet 


For  TreAShrt\ 

For   sum^    not   etuTeii.ifi 
Rs.  30,  a  sirufle  ran.cT2H^  flf 

known    intrg^rity    iinil  !r*4*; 
worthiness.  . 

.ivaJlaWe.  two  con>ial>k-«had# 
be  .*«nt. 

For  any  amount  abinf  Bk 
30,  and  not  exceeding  Ri.  39% 
two  constables. 

For  Ks.  250  and  np  td  ftk 
500,  three  coAStables 

v.  R.    -One  ot'  th*-**-  sfcaKia  ^ 
ix"*  head  i^>n«tablt*. 

When  the  sam  of 
transmitted  under  the 
of  the  police  does  not  e 
Rs.  500,  it  should  be  cai 
by  the  police  theroseUes  trtWj 
out  the  employment  of  cnoSt 
labor. 

For  any  aiffbunt  above 
500,  and  not  exceeding 
1,000,  four  constables 

v.  fi.— One  of  tlw^  '^^^ 
a*  hrad  constabl*. 

For  any   sum  above 
1,000,  and  not  exccediqt 
10,000,  a  regular  stiai4 
at  least  one  head 
and. four  constables. 

For  upwards  of  Rs. 
and  not  more  than 
one  head  constable  and 
constables. 

I'^or  one  to  two  lakhs, 
head  constables  and  tvehrls' 
sixteen  constables. 

Above  two  lakh^  one  SidN-| 
Inspector  and  twa  head 
stables,  and  sixteen  to 
constables,  and  soon,  far 
lakh  above  two  btts, 
constables  in  adAioa.  and 
officers  in  proportioa. 

For  Treasure. 


For  7  to  12  prisoners,  i 

head  constable  and  4 

constables. 
For  13  to  18  prisoners,  1 

head  constable  and  6 

constables. 
For  19  to  24  prisoners,  i 

head  constable  and  8 

constables,  and  so  on 

in  proportion. 

For  Prisoners, 

-V.   li' — When  a  guard  of  .,„ 

morcthanSmenisdremed  W  hen  treasure  is        ^. - 

necessary,  additional  head  by  rail»  a  head  COOS^bleMA  1 
con<:table*ifthonldhen1lo\v.  two  constables  are  deeflM^ 
ed  i.i  proportion.  sufficient,     but    doriiqr   «*•' 

trans't  of  the  treasure  to  tte 
railway  van  or  frow  ^  J 
proper  giiard  of  fidl  stiu^^W 
as  above  must  be  ptuiidA^ 
When  treasure  is  coi»t«|*d 

by  steamer,  a  ffn*fd<'''*5  1 
head  constable  and  six  tT««4  i 
constables  should  be  detailcil  ^ 

with  any  amount  "****" 
ceeding  one  lakh  The  »« 
should  furni-sh  one  sentry  fcw  . 
day  and  two  by  night  » 
necessary.  With  a  despaK* 
of  trea-vurc  exceeding:  0*^ 
lakh',  the  guard  should  be ■• 
creased  in  proportion  a#  *■ 
a  niaximiim  nf  twelve  €«•' 
stahlcs. 

'*  1 8. — All  arrangements  as  reganlscarriaire 
will  devolve  upon  the  oiTicer  10  whom  Uk 
escort  is  supplied,  and  will  not  in  any  war 
form  part  of  the  duly  of  the  police.  Pri- 
soners and  treasures  should  not,  unless  undtf 
special  circumstances,  be  sent  together." 
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Sfor  inforinatioii  rei^ardin^  remnnerAtion  of 
xirs  ^nrhen  conducting  sales  in  execution  of 
decrees. 


CIVIL  ClRCl  LAR  MliMO.  No.  3. 

rt^m  ihe  Ojjiciattn^  Registrar  0/  the  High 
four/  of  Judicature  at  Fort  William  in 
Bengal^  io  all  Zillah  Judges  and  Judicial 
Commisiioners,  dated  Calcutta,  the  26th 
April  iSjr, 

(Civil  Side.J 

Present : 

TIic  rton'ble  G.  \.qc\\.  Judge. 

'  I  AM  d  irected  to  request  you  will  be  so  good 
Ihto  state  for  the  information  of  the  Court 
bat  the  practice  is  in  the  Courts  of  your  dis- 
isX,  as  regards  the  remuneration  of  the 
kzir  when  he  conducts  sales  in  execution 
I  decrees  of  Court.  Is  he  allowed  any  re- 
hmeration,  at  what  rate,  and  from  what 
f^Qrcc  is  it  derived  ? 


mies  instructions  regard in|^  the  service  of  writs 
of  summons  and  of  notices  of  appeals. 

CIRCULAR  ORDKR  No.  9 

YroM  the  Officiating  Registrar  of  the  High 
C'^urt  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Zillah  Judges  and  Judicial 
Commissioners  J  dated  Calcutta,  the  6th 
April  iSyi. 

(Civil  Side.j 

Present : 

The  Honble  J.  P.  Xorman,  Ojjicialing  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  ll.  V. 
Bayley,  I'.  D.  Kemp,  L.  S.  Jackson,  K. 
Jackson,  F.  A.  Glover,  p.  N.  iMitter,  W. 
Ainslie,  (i.  C.  Fan),  and  O.  C.  Mookerjee, 
Judgis. 

TiiK  relurns  iransmiiled  by  the  local  Courts 
A  ilie  service  of  writs  of*  summons  and  of 
aoticcs  ot  the  hearing  of  appeals  issued  by  the 


High  Court  for  service  within  the  jurisdiction 
of  local  Courts  are,  in  many  instances,  so 
insuHlcient  us  to,  necessitate  postponements, 
the  re-transmission  of  such  process  for  further 
proof,  or  the  issue  and  transmission  of  fresh 
process  for  service. 

2.  The  Courts  frequently  send  up  nothing 
but  the  Xazir's  return,  which  is  often  no  more 
than  a  mere  report  of  oral  statements  made  to 
him  by  others  as  to  the  mode  of  service.  "  Such 
returns,  without  proof  of  the  statements  con- 
tained therein,  are  of  no  value. 

3.  Hy  ihe^(^ivil  Procedure  Code,  when- 
ever it  is  necessary  that  summons  should  be 
served  beyond  the  limits  of  the  jurisdiction 
of  the  Court  which  issued  it,  the  Court  which 
is  called  upon  to  serve  the  summons  is,  by 
Section  59,  placed  in  the  same  situation  as  if 
it  had  itself  issued  the  summons,  and  ought 
to  satisfy  itself  that  the  summons  has  been 
effectually  served  as  directed  by  the  Act. 

4.  The  duty  of  the  local  Courts  is,  not, 
withstanding  repeated  admonitions,  so  often 
imperfectly  performed  in  this  matter,  that  it 
appears  to  the  High  Court  necessary  to  remind 
them  that  no  Court  can  rightly  proceed  to 
hear  a  suit  or  an  appeal  ex  parte  until  it  has 
been  prove!  to  the  satisfaction  of  that  Court 
that  the  summons  to  a  defendant  to  appear, 
or  notice  to  a  respondent  of  the  hearing  of  an 
appeal,  as  the  case  may  be,  has  been  duly 

.served,  /'.  e.,  has  been  served  strictly  in  such 
jinanner  as  the  law  provides. 

5.  The  service  should  be  personal  in  all 
cases  in  which  personal  service  is  practicable, 
and  the  Court  ought  not  in  ex  parte  cases  to 
act  upon  anything  short  of  personal  service, 
until  it  is  satisfied  that  personal  service  could 
not  reasonably  \je  effected^ 

(\  The  nature  of  rfie  proof  of  service 
which  the  Court  ought  to  require  in  each 
case,  according  as  it  falls  under  one  or  another 
of  the  various  Sections  of  the  Civil  Proce- 
dure Code  relating  to  service  of  summons  on 
defendants,  may  be  shortly  stated  as  follows  :  — 

( I .)  -When  the  summons  or  notice  is  served 
on  the  defendant  or  respondent  personally, 
ihe  service  and  signature  of  the  defendant  on 
the  back  of  the  summons  or  copy  should  be 
proved  by  the  afiiJavit  or  solemn  declaration 
recorded  in  writing  of  the  person  who  actually 
effected  the  service  ;  and  the  identity  of  the 
person  served  with  the  party  to  whom  the 
process  is  addressed  should  be  proved  by  the 
atlidavit  or  solemn  declaration  of  some  ono' 
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personally  acquainted  with  the  party  to  be 
served. 

(2.) — If  the  service  be  made  under  Section 
_  49  of  Act  VIII.  of  1859  on 

causin'^The  ^rvice  ^^^  agent,  it  should  be  prov- 
to  be  effected  must  ed  that  this  pcfson  was 
rrive   proof   to  this     empowered  to  accept  ser- 

errect.    It  is  a  matter        .    *       .  ,  ,  ^^         ^ 

of  which,  ordinarily  Vice,  either  by  reason  of 
•speakinsr,  the  serv-  his  being  One  of  the  class 
injr  officers  \vould  ^f  recooni/.ed  agents  de- 
have  no  knowledge.  -i     j    •       c     .•                   c 

scribed   in   Section    17  of 
Act  VIII.  of  i<S59,  or  by  virtue  of  appoint-  , 
ment  for  that  purpose  in  writing. 

(3.)  If  the  service  be  niad#4nder  Section 
53,  it  should  be  proved  by  the  affidavit  or 
solemn  declaration  of  the  officer  effecting  the 
service,  and,  if  necessary,  of  some  other  per- 
son or  persons  acquainted  with  the  facts,  that 
the  defendant,  or  respondent,  could  not  be 
found,  and  had  no  agent  empowered  to  accept 
the  service,  and  that  the  person  to  whom  the 
process  was  delivered  was  an  adull  male 
member  of  his  family,  and  was  actually  resi- 
ding with  him  at  the  time  of  such  service. 

(4.) — If  the  service  be  made  under  Section 
55,  it  should,  in  like  manner,  be  proved  that 
the  defendant,  or  respondent,  could  not  be  ' 
found,  and  that  there  was  no  agent  empowered 
to  accept  the  service,  nor  any  other  person  on 
whom  the  service  could  be  made,  and  that  the 
defendant,  or  respondent, was  ac/ually(l7vell/ng 

(a)  in  the  house,  on  the 

{a)  The  facts  lead-     outer  door  of  which  a  copy  • 

injf  to  this  mference         c    •u^ ^«-^.«    ^««  fX-^-^Ami 

should  be  stated.         oi  the*  proccss  was  fixed,*; 

at  the  lime  when   it  was 
so  fixed. 

(5.) — If  the  service  be  made  under  Section 

^7,  it  should,  in  like  man- 

(b)     It    should     be        '^^  ^^  QYg^      jl^j^j      ll^g 

stated  how  lonqr  and      .       '  .•        j  r 

until  when  he  resid-  •house,  u^n  the   door  Ot 

ed  in  the  house,  and  which  a  COpV  of  the  pro- 
what  has  become  of      ^^g^    ^^^g    ^^^^^    ^^.^^    ^l,g 

house  in  which  the  defend-  ^ 
ant,  or  respondent,  last  resided  (^),  and  that 
the  service  was  made  in  all  respects  in  con- 
formity with  the  order  for  substituted  service, 
which  should  accompany  the  process. 

(6.) — If  the  service  be  made  under  Section 
61,  it  should  be  proved,  in  like  manner,  that ' 
the  summons  or  notice  could  not  be  served  on 
the  defendant,  or  respondent,  in  person,  and 
that  he  had  no  agent  empowered  to  acce[)t  ^ 
service,    and   that  the  person  to  whom   the  1 
process  was  delivered  was  an  agent  of  the  ' 
defendant,  or  respondent,  in  charge  of  the  1 
land  or  other  immoveable  property  forming  , 
the  subject-matter  of  the  suit. 


(7.) — If  the  service  be  made  under 
63,  it  may  be  proved  that  the  summons 
notice  was  left  at  the  regisUred  Office  of  1 
Company,  or  was  delivered  to  any  Dire? 
Secretary,  or  other  principal  officer. 

(8.) — If   the    summons    or    notice,  mi 
tendered,  be  declined  by  the  defendant,  or 
agent,  or  a  male  momber  of  bis  family,  heak 
the    proof   required   as   to   identity,   &c.. 
stated  above,    it  should    be  proved  that 
party  was  informed  that  the  document  lende 
was  a  summons  or  notice,  and  that  he 
made  acquainted  with  the  nature  and 
tents  thereof. 

{9.) — The  Court  should  in  all  cases  ob 
the  proof  which  is  above  described  as  reqais 
according  to  the  case,  either  by  the  aflid 
or  verified  statement  of  the  per^n  by  w 
the  service  was  effected,  and  of  any 
who  may  have  accompanied  the  serving 
for  the  purpose   of  identifying   ibe  party  ( 
whom  the  process  was  addressed  or 
directing  or  assisting  the  serving'  officer: 
if  dceqied  necessary,  by  the  examinatioD 
Court  as  witnesses  of   such  persons  as 
Court  may  think  fit  to  examine. 

(10.)— When  the  summons  which  has 
served  is  the  summons  of  another  Court 
mitted  to  the  serving  Court  for  the  pu 
of   service  only,   then,    upon   service 
effected,  this  latter  Court  should  re-tra 
the  summons  to  the  Court  by  which  it 
issued,  together  with  the  Na/-ir*s  return 
the  afHdavits,  verified  statements  or  deposN 
tions  of  the  serving  officer,  and  the 
relative  to  the  facts  of  the  service. 

7.  The  foregoing  directions  apply  10.  iiid 
must  be  followed  in  the  cases  of,  all  no(t 
and  judicial  processes  which,  by  Section  1 
of  Act  VI II.  of  1859,  are  required  to 
served  in  the  manner  directed  for  the  scirice 
of  summons  upon  a  defendant  to  appear  aid 
answer. 

Ceriijicate  by  Judge  o/dut  servue  nf  Summtni^ 
.  under  Section  j^. 

"  I  do  hereby  certify  that  I   did.  on  ibe 
"  day  of  18     ,       caiuc; 

•*  a  copy  of  the  within  summons  (or  notice) 
*'to  be  served  upon  the  above-named  re* 
*'  spondent,*'  or 

**  that  the  above  summons  tof 

**  notice)  was  noC.  in  my  opinion,  duly  sep^ 
"  ed  upon  the  above-named  defendant,  or 
"  respondent,  for  the  following  reasons: 
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Vfirtciions  /or  Serving  Officers,  and  forms  of 
Returns  to  be  made  by  Nazirs. 

• 

I.  Nazirs,  in  serving  summonses  and  other 

wocess  under  Act  VIII.  of  1859,  must  care- 
jbiUy  attend  to  the  directions  of  the  Act  as  to 
service  of  process.  Their  attention  is 
ticularly  called  to  thewfact  that,  wherever 
is  practicable,  the  service  of  process  placed 
their  hands  should  be  personal. 
^  II.  They  will  be  held  responsible  for  the 
■iiie  and  regular  service  of  all  process  entrust- 
ed to  them  for  service  by  themselves  and  their 
Jvobordi nates,  and  in  each  case  for  the  correct- 
~  S8  of  the  statements  made  in  the  return. 
No  peon  should  be  retained  for  the  service 
process  who  cannot  read  and  write,  or 

0  is  not  capable  of*  fully  and  intelligently 
ying  oiif  these  rules  in  so  far  as  they 

to  actual  service. 

III.  Forms   of    returns    to    be    made    bv 
azin»  are  annexed,  which  should  be  followed 

nearly  as  the  circumstances  of  the  case 
mit 

IV.  In  all  cases,  if  the  summons  or  other 
ess  is  served  personally,  and  the  person  ; 

'ed  signs  any  acknowledgment  of  the  ser- 
e,  the  return  shall  state  that  fact,  and  refer 
the  signature  of  the  party  signing,  thus  : 
That  the  said  did,  at  the  time 

of  such  service,  in  the  presence  of 
4nd  ,sign  the  acknowledg- 

ment of  the  service  endorsed  on  the  sum- 
*mons  (or  other  process)  hereto  annexed. " 

V.  If  the  summons  or  other  process  was^ 
^tendered  and  declined,  it  will  be  necessary  to 

show  that  the  contents  ^i  the  same  were 
brought  to  the  knowledge  of  the  party  serv- 
ed. 

The  return  must  state 
"that  the  summons  1  or  otlier  process)  was  len- 
'*  dered  and  returned,  and  that  the  defendant 
*'or  respondent  refused  to  receive  the  same, 
•*  whereupon  informed  him 

"what  the  document  was,  and  acquainted 
**him  with  the  nature  and  contents  there- 
"  of." 

FORM  No.  1. 

Return  of  Service  of  Summons  or  Notice  on 
Defendant  in  person,  under  Section  ^g  of 
Act  VJIl  of  18 sg. 

1  do  hereby  certify  that  1  did,  on  the 

(a.)  This  word  to     ^^Y  ^^  ,  '^e* 

He  used  if  the  sum-     liver    (or    tender   {a),    or  | 
Twms  has  been  de-     cause  to  be  delivered  or 

tendered)  a  copy  of   the  l 
Vol.  XV. 


summons  hereto  annexed)  under  signature  of 

and  the  seal  of  the 
Court  [with  (if  .the  document  is  in  English, 
and  the  party  to  be  served  be  a  native)  a 
translation  thereof  in  the  language 

and  character],  to  the  defendant  (or  respond- 
ent) (name  and  describe  him  by  his  resi- 
dence and  occupation  and  caste,  and  father's 
name  if  known :  state  facts  as  to  signature, 
&c.). 


>•  FORM  No.  3. 

Return  of  Service  of  Summons  or  Notice  dH 
Agent  under  Section  ^g, 

1  do  hereby  certify  that  I  did,  on  the 

day  of  deliver  for  tender 

(«.)  Ante.  ^^^^  ^^      ^^^g^    j^  ,^^   ^^j.^ 

vered  or  tendered)  a  copy  of  the  sammons  (or 
notice)  hereto  annexed,  under  the  signature  of 
the  and  seal  of  the  Court 

[with  (if  the  document  is  in  English,  and  the 
(A.)  If  necessary,    party  to  be  Served  be  a 
''  as  I  am  informed    native)  a  translation  there- 
and  believe."  ^f  ^^  jhe  lan- 

guage and  character],  to  (name  and  describe 
him)  in  person,  who  is  {b)  an  agent  of  the 
defendant  (or  respondent)  em- 

powered to  accept  service  of  the  same  for  if 
a  recognized  agent,  state  how  he  is  so]. 
(State  facts  as  to  signature.) 


FORM  No.  3. 

Return  of  Service  of  Summons  or  Notice  on  a 
male  member^f  the  family  under  Section  S3' 

I  do  hereby  certify  •that,  as  the  defendant 
(or  respondent)  cannot  be  fotmd,  and  has,  as 
far  as  1  am  aware,  no  agent  to  accept  ser* 
vice  of  summons  (or  notice),  1  did,  on  the 
day  of  ,  deliver  (or  tender 

(a)y  or  cause  to  be  deliver- 
er.) Ante.  ^^  Qj.  tendered)  a  copy  of 

the  summons  (or  notice)  hereto  annexed,  un- 
der the  signature  of  the  and  seal 
of  the  Court  [with  (if  the  do- 
cument is  in  English,  and  the  party  to  be  serv- 
ed be  a  native^  a   translation  thereof  in  the 

language  and  character],  to 
the  (state  if  relation  or  servant,  and 
his  apparent  age)  of  the  said  defendant  re-   ^ 
siding  with  him. 
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FORM  No.  4. 

Return  of  Service  of  Summons  or  Notice^ 
under  Seclion  SS' 

I  do  hereby  certify  that,  as  the  defendant 
(or  respondent)  cannot  be  found,  and  there  is, 
as  far  as  I  am  aware,  no  agent  empowered  to 
accept  service  of  sammons,  nor  any  other  per- 
son on  whom  the  service  can  be  made,  I  have 
fixed  (or  caused  to  be  fixed)  ^copy  of  the 
aummons  (or  notice)  hereto  annexed,  under  the 
signature  of  the  and  seal  of  the 

Court  [with  (if  the  document 
is  in  English,  and  the  party  to  be  served  be  a 
native)  a  translation  thereof  in  the 

language  and  character],  on  the  outer 
door  of  the  house  in  which  the  defendant 
(or  respondent)  is  now  residing. 
(State    whether    this     is    of    server's    own 
knowledge  or  from  information  and  belief.) 


FORM  No.  6. 


Return  of  Sennet  of  Summons  or  Notice  ui 

Section  6i, 


(a.)  Ante. 


FORM  No.  5. 

Return  of  Service  of  Summons  or  Notice  under , 

Section  57. 

I  do  hereby  certify  that  I  have,  under  an 
order  of  the  Court  of  the  made 

under  Section  57  of  Act  Vll^  of  1859,  serv- 
ed (or  caused  to  be  ^served)  the  summons 
(or  notice)  hereto  annexed  by  fixing  up  a 
copy  thereof,  under  the  signature  of  the 

and  seal  of  the 
Court  [with  (if  the  document  is  in  English, 
and  the  party  to  be  served  be  a  native)  a 
translation  thereof  in  the 
language  and  character',  upon  a  conspicuous 
place  in  the  Court  House  of  the 

,  and  also  upon  the  door  of  a  certain 
house  (describe  it)  in  which,  as  I  was  informed 
and  believe,  the  defendant  (or  respondent) 
last  resided. 


I  do  hereby  certify  that,  as  the  defend 
(or  respondent)  cannot  be  found,  and  has, 
far  as  I  am  aware,  no  agent  empowered 
accept  service  of  summons,  I  did»  on  the 
day  of  ^deliver  (or  tender  [a), 

cause  to  be  delivered 
tendered)  %  copy  of 

summons  hereto  annexed,  under  the  signaU 
of  the  and  seal  of  the 

Court  [wiih  (if  ihe  document  \$ 
English,  and  the  party  to  be  served  be  a 
tive)  a  translation  thereof  in  the 

language  and  characier],  to  1  nai 
and  description),  who  is  (or  as  i  am  \\\i 
and  believe,  is)  an  agent  of  the  defendant 
charge  of  (state  what  land  or  immov 
property),  which  is  the  subject-matter  of  tbe 
suit. 


FORM  No,  7. 

Return  of  Service  of  Summons  or  Notice  wdrr 

Section  6j, 


I   do   hereby    certify  that  I    did,  on  the 
day  of        ,leave  a  copy  of  the 
summons  (or  notice),  under  the  signatnit  of 
the  and  seal  of  the  Coon,  * 

at  the  registered  office  of  the 
Company  at  No.  Street 

Tor  did  deliver  (or  tender)  a  copy  to 
M  r .  (state  what  his  posi- 

tion isj,  an  officer  of  the  Company]. 

b 
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Courts  to  satisfy  themseWes  as  to  the 
ceUatioQ  of  adhesiye  stamps  filed  between 
April  last  and  the  receipt  of  Circular,  dated 
January  1871. 

CIVIL  CIRCULAR  No.  10. 


^om  the   Officiating  Registrar  of  the  High 


\. 


Court  of  Judicature  at  Fort  William   in 


[J  Bengal y  to  the  Civil   Author itieSy    Lower 

F 
I 

V'l^rovtncesm  dated  Calcutta,  the  r^th  April 


;■ 


(Civil  Side. ) 


Present : 


tlic 


Hon'ble  J.  P.  Norman.  Officiating  Chief 
Justice^  and  ihe  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and   E.   Jackson,^, 
Judges, 

Thf  attention  of  all  Civil  Courts  subordi- 
iBSte  to  the  High  Court  is  drawn  to  the  neces- 
sity for  satisfying  themselves  that  cancellation 
of  the  adhesive  stamp,  in  the  mode  prescribed 
bv  law,  has  been  duly  effected  in  the  case  of 
docnments  filed  in    Court  between   the   ist 
^pril  last,  when  the  Court  Fees  Act  came 
into  force,  and   the   time  of  the  receipt  of 
Circular   Order  No.  3,  dated   17th  January 
i87i,»  which  called  attention  to  the  provi- 
sions of  Section  30  thereof. 

•  Ante^  p.*3. 


Directs  the  punctual  sobmissioA  to  tbo  Aecoaat* 
aat-Oeneml  of  Moonstffs^  Treasury  Accomits. 

CIRCULAR  ORDER  No.  11. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Civil  and  Sessions  Judges  and 
Judicial  Commissioners^  dated  Calcutta ^  the 
13th  April  iSji. 

(Civil  and  Criminal.) 

Present: 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  A.  G.  Macpherson, 
and  E.  Jackson,  Judges, 

The  Accountanf-General  having  complain- 
ed that  great  delay  occurs  in  the  submission  to 
his  office  of  deposit  registers  and  other  returns 
of  Civil  Courts  the  Higl}  Court,  at  the  re- 
quest of  the  Lieutenant-Ciovernor  of  Bengal, 
directs  the  Civil  and  Sessions  Judges  and 
Judicial  Commissioners  under  its  control  to 
require  all  Moonsiffs  in  their  districts  to  sub- 
mit their  Treasury  Accounts  for  each  month 
punctually  on  the  27th  of  such  month. 

2.  These  returns  should  include  the  trans- 
actions of  the  27th. 


I 
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Vol  X?, 


Cftttette  C*  O.  No.  JOy  dated  xst  Aug:ust  1870, 
raqoirisff  iaiornuition  Imt  tlie  promation  of 

Serishtadars  from  *< B" to  ''A"  Districts. 

CIRCULAR  No.  12. 

/V^w  M^  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengali  to  all  Civil  and  Sessions  Judges, 
dated  Calcutta,  the  igth  Apm^  i8^i, 

(Civil  and  Criminal.) 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G  Loch,  H.  V. 


Bayley,  L.  S.  Jackson,  and  A,  G.  Mtc^ 
son,  Judges, 


In  consequence  of  the  altered  slate  of  iW| 

•  I 

law,  introduced  br  the  Bengal  Gvil  CoanJ 

I 

Act  (VL),  1871,  the  instructions  convaedii 
Circular  Order  No.  20,  dated  ist  Aqgoi^ 
1870,*  can  no  longer  be  acted  upon,  aod  tin 
Circular  in  question  is  herebj  cancelled. 


*  14  VV.  R.,  Civil  Circulare,  p.  S. 


fin-) 
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/t 


iiite^Sm't  "it-'r'  to  be  CommiMMMMrs  |  A  commissioa  for  that  purpose  will  accord- 
ingly be  forwarded  with  this  Circular  for 
each  of  the  officers  addressed. 

In  addition  to  the  annexed  General  Rules 
for  the  guidance  of  all  Commissioners  appoint- 
ed by  this  Court  to  verify  petitiotis  or  to 
svrear  or  affirm  affidavits  intended  for  its  use, 
the  following  special  rules  are  prescribed  for 
your  guidance,  viz, : — 


for  Terifyinr  petittona,  ftc,  te  be  uMd  is  the 
High  Court,  and  drcolates   General  Rules 
L  for  frnidance  on  the  subject 

CIVIL  CIRCULAR  No.  15. 

\rhm  the  Oficiaiing  Registrar  of  ike  High 
^  C<mri  of  Jviicature  at  Fori  William  in 
Bengal,  ffi  all  Judgn,  Subordinate  Judges, 
and  MooHsiffs  in  the  Regulation  Provinces, 
and  Judicial  Commissiomrs  and  Deputy 
Commissioners  in  the  Non- Regulation  Pro* 
vinces,  exercising  any  of  the  powers  of 
Judges  of  Civil  Courts. 

(Civil  Side.) 


Present : 


The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  F.  B.  Kemp,  L.  S.  Jackson,  J.  B. 
Phear,  A.  G.  Macpherson,  E.  Jackson,  F.  A. 
Glover,  D.  N.  Mitter,  W.  Ainslie,  G.  C. 
Paul,  and  O.  C.  Mookerjee,  Judges. 


'  Applications  by  parties  to  a  suit  may  be 
Veritifid  in  the  manner  pr^cribed  for  plants. 
Affidavits  by  persons  not  parties  to  a  suit, 
when  the  deponent  is  a  Hindoo  or  Mahomed- 
an,  shall  (and  in  all  other  cases  may)  be 
affirtned  in  the  following  form  : — 

*M  solemnly  declare  in  the  presence  of 
Almighty  God  tuat  the  signature  to  this 
paper  is  in  my  name  and  handwriting,  and 
that  what  I  have  therein  stated  is  true." 


If  the  deponenc  is  unabit  to  write,  he  must 
siy,  "1  have  affixed  my  mark  by  way  of 
signature  to  this  paper.'' 


Thk  High  Court  has  resolved  to  appoint 
you  10  be  Commissionbrs  for  verifymg  peti- 
tions,  and  swearing  or  affirming  affidavits  pre- 
sented to  yon  to  be  used. in  the  High  Court. 


By  order  of  the  High  Court, 

W.  M.  SOUTTAR, 
Officiating  Registrar, 


I  Tki  i^h  May  sSft. 
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RULES 


FOR  THE 


Admission  of  applications  made  to  the  High 
Court  on  its  Appellate  side, 

I.  No  application  made  to  the  High  Court 
founded  on  any  statement  of  fact  shall  be 
made  otherwise  than  by  a  petitio^  in  writing, 
setting  out  the  material  facts,  matters,  and 
circumstances  on  which  the  applicant  relies. 

II.  The  facts  stated  in  such  petition  shall 
be  verified  by  the  solemn  affirmation  of  the 
petitioner,  or  by  an  affidavit  to  be  annexed 
to  the  petition. 

Note. — The  affidavit  may  be  by  any  person  having 
oogrnizance  of  the  facts  stated.  Several  persons  may 
join  in  an  affidavit,  each  deposin^r  separately  to  those 
facts  which  are  within  his  own  knowledjje. 

III.  Any  party  opposing  the  grant  of  an 
application,  or  showing  cause  against  a  rule, 
who  may  desire  to  bring  before  the  Court  any 
facts  not  contained  in,  or  admitted  by,  the  pe- 
tition or  affidavit  of  the^opposite  party,  must 
do  so  by  an  affidavittc^ntaining,  in  the  form 
of  a  narrative,  the  material  facts  on  which  he 
relies. 

IV.  Every  affidavit  to  be  used  in  the 
High  Court  shall  be  entitled  "In  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal." 

If  there  be  a  cause  in  Court,  the  affidavit 
in  support  of,  or  in  opposition  to,  an  applica- 


tidn  respecting  it  or  made  in  it.  most  ih» 
be  entttied  in  the  cause. 


If  there  be  no  cause  in  Court,  the  affidavit 
shall  be  entitled  "  ki  the  matter  of  the  pe- 


tition of. 


»• 


V.  Every    such    petition    or   affidavit 
aforesaid,  containing  any  statement  of  facts, 

shall  be  divided  into  paragraphs,  and  every 

paragraph  shall  be  numbered  co^secoliveiy, 

and,  as  nearly  as  may  be,  shall  be  confined 

to  a  distinct  portion  of  the  subject. 


VI.  Every  person,  other  than  a  plaintiff 
or  defendant  in  a  suit  in  which  the  appli* 
cation  is  made,  presenting  any  petition  or 
making  any  affidavit,  shall  be  described  ia 
such  a  manner  as  will  serve  to  identifr  him 

ir 

Clearly,  that  is  to  say,  by  the  statement  ol 
his  full  name,  the  name  of  his  father,  his 
caste,  or  religious  persuasion  (if  he  be  not  a 
Hindoo),  his  rank  or  degree  in  life,  his  pro- 
fession or  trade,  and  the  true  place  of  his 


residence. 

VII.  When  the  petitioner  in  any  socb 
petition,  or  the  deponent  in  any  affidavit* 
speaks  to  any  fact  within  his  own  knowledge, 
he  must  do  so  direc^y  and  positively,  osiaf 
the  words  '*  I  affirm  "  Tor  "  make  oath  ")  "and 


say 


i* 


l87i.] 
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VIII.  Where  the  particular  fact  is  not 
within  the  deponent's  own  knowledge,  but  is 
stated  from  information  obtained  from  others, 
die  petitioner  or  deponent  must  use  the  ex- 
pression, "  I  am  informed,"  and,  if  such  be 
the  case,  he  should  add  **  and  verily  believe 
h  to  be  true,'*  or  he  may  state  the  source 
from  which  he  received  such  information. 
When  the  application  rests  on  facts  disclosed 
in  documents  or  copies  of  documents  pro- 
cured from  any  Court  of  Justice  or  other 
aoorce,  the* deponent  shall  state  what  is  the 
iovrce  from  which  they  were  procured,  and 
his  information  or  belief  as  to  the  truth  of 
the  facts  disclosed  in  such  documents. 

IX.  Every  person  presenting  a  petition  or 
making  an  affidavit  shall,  it  not  personally 
known  to  the  person  before  whom  the  peti- 

'  lion  is  to  be  verified  or  the  affidavit  is  to  be 
made,  be  identified  to  that  person. by  som^ 
one  known  to  him;  and  the  person  before 
whom  the  petition  is  verified  or  the  affidavit 
is  made  shall  specify  at  the  foot  of  the  peti- 
tion or  of  the  affidavit  (as  the  case  may  be) 
the  name  and  description  of  him  by  whom 
the  identification  is  made,  as  well  as  the  time 
and  place  of  the  identification  and  of  the 
verification  of  the  petition  or  making  of  the 
affidavit. 

X.  If  any  person  presenting  a  petition  or 
making  an  affidavit  shall  appear  to  the  per- 
son before  whom  the  petition  is  to  be  verified 
or  the  affidavit  made  to  be  illiterate  or 
not  fully  to  understand  4he  contents  of  the 


petition  or  affidavit,  the  said  person  before 
whom  the  petition  is  to  be  verified  or  the 
affidavit  made  shall  cause  the  petition  or 
affidavit  (as  the  case  may  be)   to  be   read 

and  explained,  either  by  himself  or  in  his 
presence,  by  a  proper  Officer  of  the  Court, 
to  the  person  by  wh  om  it  is  to  be  verified  or 
made.  When  any  petition  or  affidavit  is 
read  and  e>3plained  as  herein  provided,  the 
person  before  whom  the  petition  is  verified 
or  affidavit  is  made  shall  certify  in  writing, 
at  the  foot  of  such  petition  or  affidavit,  that 

it  has  been  so  read  or  explained,  and  that 
the  person  verifying  the  petition  or  making 
the  affidavit  seemed  perfectly  to  understand 
the  same  at  the  time  of  his  verifying  it  or 
making  it. 

Dated  the  i$th  May  i8ji, 

J.  P.  NORMAN. 
G,  LOCH. 
*      H.  V.  BAYLEY. 

F.  B.  KEMP. 

L.  S.  JACKSON, 

« 

]^  B.  PHEAR. 

A.  G.  MACPHERSON. 

E.  JACKSON. 

F.  A.  GLOVER. 
D.  N.  MITTER. 
W.  AINSLIE. 

G.  C.  PAUL. 

O.  C.  MOOKERJEE. 

AT 
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(Form  of  Commission.) 


In  the  Hij^h  Court  of  Judicature  at 
Fort  William  in  BengaL 

Civil  Jurisdiction, 


JFoTt  nSilltam 
in  ISengal. 


\ 


To 


sons  who  shall  come  before  yon  in  your  CouU 

to  all  and  every  affidavit  or  affidavits  relatiftg 

to  all  and  every  application  or  appltcatioii 
for  use  in  our  High  Coart  of  Jadicature  at 

Foil  William  in  Bengal,  which  may  be  pre- 
sented in  yottr  Court  pursuant  to  Circniir 

TJictfltiaby  the  Grace  of  God  ^  ^'^^'  N°-  ^5  of  the  19th  May  1871. 
of  the  Unitei4Cingdom  of 
Great  Britain  and  Ireland, 
Queen.   Defender  of   the        Witness 
Faith,  and  so  forth.  • 

'  Chief! 

:  at  Fort  William  aforesaid. 


Greeting. 


Wb,  confiding  in  the  care,  ftdeHty, 


Given  under  the  seal  of  our  said  High 


and  circumspection  of  you  the  said 

do  by  these 

presents  give  and  grant  unto  you  full  power  ^thousand  eight  hundred  and  seventy 
and  authority  to  swear  or  solemnly  affirm,  as 


Court,  this 


day  of 
in  the  year  of  Oar  Lord  one 


the  case  may  be,  all  and  every  person  or  per- 


Rtgittrar, 


) 


7 


.  CRIMINAL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


>    m 


\  Directs  tbe  discontinoaace  by  Magistrates  of 


tiie  General 


of  Warrants. 


CRIMINAL  CIRCULAR  No.  i. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
all  Criminal  Authorities^  dated  Calcutta^ 
the  nth  yanuary  i8ji. 

(Criminal  Side.) 
Present: 


The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  E.  Jackscii, 
Judges, 

The  Court  directs  the  discontinuance,  in 
the  Office  of  the  Magistrate  of  the  District, 
of  the  General  Register  of  Warrants  prescrib- 
ed by  the  late  Sadder  Court's  Circular  of 
the  15th  May  1835,  No.  167,  and  the  High 

Court's  Circular,  dated    ist  October   1866, 
No.  II.* 

2.  Each  Criminal   Court  is    enjoined   to 

keep  up  its  own  Register,  and  see  that  its 

own  warrants  are  duly  returned.    The  form 

in  which  the  Register  shall  be  maintained  is 

that  laid  down  in  Circular  Order  No.   167, 
Vol.  XVt 


dated  15th  May  1835,  omitting  Column  6  as 
required  by  Circular  Order  No,  1 1,  dated  ist 
October  1866;*  and  the  manner  in  which 
entries  are  to  be  made  will  be  found  described 
in  the  Rules  appended  to  that  form. 

Bj^rder  of  the  High  Court, 
(Signed)      K.  B.  PEACOCK, 

Registrar, 


Directs  that  In  future  warrants  for  the  realisation 
of  fines  be  issued  only  by  the  Sessions  Judges 
—but  in  duplicate,  one  to  the  Magistn^  and 
the  other  to  the  officer  in  charge  of  the  Jail. 

CRIMINAL  CIRCULAR  No.  2. 

From  the  Registrar  of  the  High  Court  of 
Judicature  ai  Fort  William  in  Bengal, 
to  all  Sessions  Judges,  Lower  and  Extra 
Regulation  Provinces,  dated  Calcutta, 
the  i8th  January  i8yr, 

*  (Criminal  Side.) 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H,  V. 
•Bayley,  L.  S.  Jackson,  and   E.  Jackson, 
Judges. 

It  having  been  brought  to  the  notice  of 
the  High  Court  that  warrants  for  the  reali- 


*  6  W.  R.,  Criminal  Circulars,  p.  9. 

104— a 


^ 


2  *  Criminal  the  weekly  reporter.  Circulars,  [Vol.  XV. 


zation  of   fines  imposed  by   Courts   of  Ses-  '  Instructions  for  the  preparation  of  the 
sion  ai^  fiometiaies  issued  from  the  Magis-       forms  prescribed  bj  Circnlar  No.  3a»  dated  8th 
trate's  Office,  the   attention  of   all  Sessions       November  1870.  * 

Judges  IS  called  to  Section  61  of  the  Code 

of  Criminal  Procedure  (Act  VIlI.  of  1860),  i 

, .  ,  . ,      ,  ,  ,    ,   .      ,  CRIMLMAL  CIRCULAR  No.  i- 

which  provides  for  such  warrants  being  is-  ,  "* 

sued  by  the  Sessions  Judge  alone — Section 

384   of  the    Code   of    Criminal    Procedure    ^,.^,,,  ^/,^  V glaring  Registrar  of  the  Htgh  j 

having  been  modified.  .  ,  ^  *^    ,.  ^        «r-,  ^ 

Court  of  Judicature  at  Fort    William  rm 


Bengal,  to  all  Criminal  Auihorities,  daMti 


3.   As,   however,    the    present   system   of ' 

issuing   one   warrant  for    the   oif  rying   into 

•  Viae  Porms^.  7,     ^^^^^  ^  \-^o^io\d.  sentence,        Calcutta,  the  2nd  February  1871. 

and8,alsoioand  II,     *  one    portion    of    which' 

appeaded  to  Circular  ^^  .     .      1  o- 1    r 

Order  No.  6,  dated     has  to  be  given  effect  to  (Criminal  Side.)      ^ 

23rd  February  1870.  t     ,  ^  j      •      ' 

"^  ^    '         bv   one    officer    and    the 

other  portion  by  another,  has  been  found  to  Present: 

be  inconvenient  and  to  lead  to  difficulties, 
^^mmA  Jttdjcs  are  -directed  in  f«ure,  in  all  ^  phe  Hon'ble  J.  P.  Norman,  Officiating  Chief 
mA  oaaes,  te  cau«c  to  be  issued  a  warrant       justice,  and  the  Hon'ble  G.  Ix)ch,  H.  V. 
iA  d^i^lteate  fully  filled  up,  one  copy  being       Bayley,  L.  S.  Jackson,  and  E.  Jackson, 
forwarded  to  each  of  the  two  officers,  viz.,        fudges, 
the  Magistrate  and  the  oflker  in  charge  of 

the  Jail,  whose  duty  it  is  to  see  the  warrant  j,^  ^^^j^^  ^^^  ^,^^g^^^  ^^  ^  ^^  ^ 
carried  into  effect.  That  poriion.  however,  the  Court  that  difficuUy  has  been  experieoced 
of  the  sentence  with  which  the  officer  to ,  .^  ^^^  preparation  of  the  Ubular  fonns 
XrhbW  the  particttlar  copy  is  addressed  has  ;  ^^escribed  by  Circular  Order  No.  31.  Atted 

frt)  concern  will  first  be  wriiten  in,  and  then    o.u   xt         \       i    ^m        c  j    *u 

8th  November  last,*  so  far  as  regards  the 

•scored   through   with   red    ink,   as   an   inti-    r^  -    -     ^  r>  .  ^i.    t  u     •      •  ^ »•    « 

^  '  I  Criminal  Returns,  the  following  mstmcuoos 

ttitftion  to  him  that  no  action  on  his  part  is  j  r     ^u    •  r         *•  j       -j     

^  are  issued  for  the  information  and  guidance 

necessary  in  regard  to  stK*  portion.    If  at   ^^  g^^^j^^^  j^^^^  ^^  Magistrals :- 
any  time  before  the  expiration  of  the  alter- ; 

native  sentence  the  \^hole  fine  fthall  be  levied,  2.— The  classification  list  alluded  to  is 
the  Magistrate  shall  ritport  the  fact  to  the  Column    2     of    tUs 

officer  in  charge  of  the  Jail,  and  direct  the       Judicial  Statement  Statement    of  which 

J.     I  £    1  •  f  (Criminal)  2.  ' 

discharge  of  the  prisoner ;  or  if  a  portion  of ,  2  qq^v  accompanied 

the  fine  shall  be  levied  within  such  time  as  ^^^  Circular  Order  in  question,  is  merely 
foresaid,  the  Magistrate  forthwith  shall  report  ^^at  given  by  the  Statistical  Commiltee,  and 
ihe  toot  for  the  orders  of  the  Sessions  Judge,    ^^^s  clearly  not  intended  to  be  an  cshaus- 

'  live,  but  rather  a  suggestive,  list  of  offences. 
By  order  of  the  High  Court,  '  It  is  nowhere  recognized  or  prescribed  in 

the  Circular  itself,  and  was  not  meant  en- 
(Signed)  F.  B.  PEACOCK.  ,  ^irc"«<*^  -w^"*    ™  .        ^  .    .  , 

tirely   to  supersede   the    existing   bcnedole 

Registrar,    provided  by  Circular  Order  No.   19,  dated 


1 13  W.  R.,  Criniiiial  .Circulars,  p.  7.  *  14  W.  R.,  CiVil  Circulars,  p.  -^5. 

b 
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St  December  i86[.  The  Court  have, 
wever,  determined  to  re-construct  that 
itiedule  on  the  principle  of  the  classifica- 
m  list,  and  to  adapt  it  to  its  requirements, 
r  a  re«arrangement  of  its  descriptive  head- 
gs»  according  to  the  order  of  the  Sections 
the  Indian  Penal  Co8e.  This  has  been 
>ne  in   the  new  Schedule  circulated  here- 

3. — As  regards  '  attempts/  the  Court  are 
E  opinion  that,  when  the  attempt  is  one 
)r  the  punishment  of  which  express  provi- 
ion  is  made  (such  as  attempt  to  commit 
lurder,  culpl!Lble  homicide,  or  suicide),  where- 
y,  in  fact,  such  attempts  are  constituted 
iibstantive  offences,  they  should  come  m 
lelr  order  accordingly ;  but  that  attempts 
•unishable  under  the  general  provisions  of 
Section  511,  Indian  Penal  Code,  should  be 
tiserted  where  they  occur,  immediately  after 
he  offences  at  which  they  are  attempted. 
Mnally,  offences  under  special  and  local  laws 
;hould  be  exhibited,  arranged  alphabetically, 
IS  indicated  in  the  accompanying  list,  after 
he  offences  classified  as  above  mentioned. 


Judicial  Statement 
[Criminal)  3. 


4. — With  reference  to  Column   15  of  this 

Statement,  headed 
''  average  number  of 
days  during  which 
each  case  lasted,"  the  Court  consider  that  the 
average  duration  should  be  calculated  from 
date  of  complaint  or  information  to  date  of 
conviction, acquitul, or  discharge;  and  where 
there  ate  several  persons  accused  in  the 
same  case  in  respect  of  whom  final  orders 
are  not  passed  at  the  same  time,  as  will 
sometimes  happen,  then  to  the  date  of  last 
order. 

5.— This  Statement  was  intended   to  ex- 
hibit    every    sentence 
passed,     and     where 
two    penalties     were 
inflicted  on  the  same   offender  to  exhibit 


judicial  Statfiroent 
(Criminal)  4. 


them  both.  With  a  view,  however,  ^  ^ 
cure  uniformity  in  the  mode  in  wbkb  (he 
columns  are  to  be  filled  up,  and  to  pvvwfde 
against  the  same  offenders  belKxg  reckoned 
more  than  once  in  the  general  result,  the 
Court  lay  down  the  following  instructions  \ 
If  a  man  has  been  sentenced  to  rigorous  im- 
prisonment with  solitary  confiuemQivt  apd 
fine,  he  will  appear  in  Columns  5  and  9;  if 
to  rigorous  imprisonment  without  solitary 
confinement^ Jput  with  fine,  then  in  Columns 
6  and  9 ;  if  to  simple  imprisonment  and  fine, 
then  in  Columns  7  and  9 ;  if  to  rigorous  im- 
prisonment and  whipping,  then  in  Columns 
5  or  6  and  11.  In  adding  the  entries  to- 
gether to  ascertain  the  total  number  of 
persons  punished,  it  will  be  necessary  to 
exclude  Columns  9  and  11,  a3  the  persons 
referred  to  therein  will  be  accounted  for  in 

other  columns. 

6. — This  is  a  return  to  be  made  by  the 

Appellate    Courts   of 
rrlS^^c^***'"''"*  ihe    district,   and    is 

(Criminal^  .•>• 

intended  to  exhibit 
iheir  action,  /.  <•.,  the  orders  made  by  them, 
>and  one  of  the  orders  which  a  Sessions 
Judge  or  a  Magistrate  of  a  District  can 
make  (rather,  however,  as  a  Superintending 
Court  than  as  an  Appellate  Court)  is  that 
of  reference  to  the  High  Court.  Orders  of 
this  nature  accordingly  will  be  shown  In 
Column  9,  the*  previous  t^olumns  showing 
either  final  orders  mad^  or  orders  interlocu- 
tory or  preparatory  to  their  ozun  final  orders. 
Column  7  will  thus  show  orders  quashing  or 
annulling  convictions  where  the  local  Ap- 
pellate Court  has  power  io  make  such  order, 
e.  g.,  Section  427,  Criminal  Procedure  Code 
(Act  VIII.  of  1869),  and  Column  8  will  in- 
clude orders  made  by  such  Courts  under 
Section  412.* 

By  order  of  the  High  Court, 
(Signed)        F.  B.  PEACOCK, 

Registrar. 
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Directions  to  Sessions  Judges  la  the  pre- 
pvation  o(  their  Criminal  Administration 
Reports. 

CRIMINAL  CIRCULAR  No.  4- 

From  the  Rtgislrar  „f  the  High  Court  of 
Judicalurt  at  Fori  W'llham  in  Btngal, 
to  all  Sem'ons  yuJges,  Regulation  ami 
Extra  RegulalioH  Provineet,  dated  Cal- 
cutta, the  2nd  February  i8yi. 

(Criminal  Side.) 
Present:       *i 
The    Honble    J.    P.   Norman,    Offidating 
Chief  fits  tic  I 


and  [he  Hon'ble  G.  Loch, 


e  issQcd  m 


H.  \^  Bayley.  L.  S.  Jackson,  and  E.  Ji 

Judges. 

The  following  directioi 
ihe  guidance  of  Sessions  Judges  in  ibe  r«. 
paralion  of  their  friminal  Adminis! 
Reports,  with  reference  to  ibe  new  fcnal 
prescribed  in  Circular  Order  No.  31,  dud 
8th  November  i870»  and  in  sapersession  d 
previous  orders  on  the  subjecl. 

The  report  is  to  contain,  inler  alii. 
following  matters  :— 


ORIGINAL  JURISDICTION. 

r  of  offences  ascertained  to  have  been  committed  iit  y 
as  compared  with  previous  year. 


OcfE.scas. 

.869.                              .S?>.        J 

Af»ln5tlbeSI«teorpublic(Cap.  Vl.loXV..  I.P.Code)     . 
Against  the  ptreon  (Cap.  XVl.,  XTX.,  XX.  lo  XXTI.) 
Against  property  (Cap.  XV[!.  anJ  XVIU.) 
Under  special  la»i 

J 

Total     »  . 

1           1 

Statement  showing  ihe  number  of  persons  brought  to  trial  during  the  year,  as  iceJifl 
those  conviifed,  ac.fuilted,  or  discharged,  and  remaining  under  trial. 


Ag. 


e  Stale 


public  (Cap.  VI.  to  XV.,  I,  P. 


Code) 

Against  the  person  (Cap.  XVI.,  XIX.,  XX.  to  XXII.) 
Against  property  (Cap.  XVII.  and  XVIII.) 
Under  special  lawi... 

Total 


'^ 


-\— 


■  14  W.  R.,  Civil  CirEUlari,  p.  35. 
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Stattnttttl  showing  the  number  of  wilnesses,  and  their  altendance. 


■ 

Nu 

USER   OF   WJTN 

ESSaS  DISCHAKGED. 

Ooi 

St  Day. 

On  3nd  Day. 

On  3rd  Day. 

After  3rd  Day. 

lagistrale  of  Ihe  District 

»Rt  Magistrals 

Assistant  Magistrate 

deputy  Magistrate 

,, 

Total   ... 

APPELLATE  JURISDICTION. 

Table  showing  Appeals  from  sentences  and  orders  of  Count  of  Original  Jurisdiction, 
pre/erred  in  the  District,  disposed  of  and  pending  in  the  year  under  report,  as  com- 
pared with  the  previous  year. 


PREFEKHeD. 

Disposan  or 

Remaining  for 
Tri.\l, 

_            from  Sentence  or  Order  of 

.869. 

■  870. 

.869, 

1S70. 

1B69, 

1870. 

Before 
Court  of 

Session. 

Before 
Magis- 

of  the 
District. 

Before 

Before 
Magis- 
trate 
of  the 
District. 

AsMstant  Magistrate 
Depuiy  Magistrate 

Total 

Table  -showing  the  number  of  Appeals  preferred  to  the  Court  of  Session,  or  to  the  Ma- 
gistrate of  the  District,  from  the  Subordinate  Criminal  Courts,  the  ratio  of  appeals 
to  demions,  the  number  of  decisions  affirmed,  and  the  ratia  of  affirmed  to  decided. 


Number  of  Appeak   Ratio  of  Appeals  to    Numberof: 


Diitri^  MafistrMe 


Ratio  «f  affirmed 
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Separate  reports,  similar  in  character  to 
that  submitted  with  the  Civil  Administra- 
tion  Report,  should  be  submitted  in  respect 
of  all  officers  employed  in  the  administra- 
tion of  criminal  justice.  In  respect  of  every 
such  officer,  figures  should  be  shown  exhi- 
biting the  amount  of  work  done,  the  extent 
to  which  he  has  been  employed  in  other 
duties,  the  result  of  appeals  from  his  deci- 
sions,  and  also  the  result  of  commitments 
made  by  him^  in  so  far  as  such  result  indi- 
cates any  want  of  disccetion  on  his  part  or 
the  converse.  To  such  results  should  be 
afipended  the  opinion  of  the  District  .Magis- 


trate in  respect  of  the  officer,  which  shoold 
be  followed  in  each  case  by  that  of  the 
Sessions  Judge. 

In  prescribing  these  materials  for  the 
Administration  Repf)rt,  the  Court  has  c^ 
pressly  refrained  from  directing  the  use  of 
any  particular  form  of  covering  letter,  cona- 
dering  that  such  a  matter  is  best  left  to  tbp 
judgment  of  the  several  authorities  coo» 
cerned. 

By  order  of  the  High*Court, 
(Signed)    F.  B.  PEACOCK. 


i^CHKDULE  of  Offences  under  Act  XLV.  of  i860. 


I 

2 

3 


5 
6 

7 
8 

9 
10 

II 

12 

13 
14 
15 
16 

17 
18 

«9 

20 
21 
22 

23 

24 

»5 
26 

27 

28 

29 

30 

3» 

32 


(  By  public  servants 

X  Relating  to  public  servants 


Offences  against  the  State 

„      relatini^  to  the  Armv  and  Navy   ... 

ftnlawful  assembly 

J  LAffray 

I  Offences     ... 

Contempt  of  lawful  authority    ... 
False  evidence,  or  subornation,  &c.,  of  the  same 
Offences  aeainst  public  justice... 
relating' to  coin 

„       to  stamps    .  -.. 
>,       ft)  weights  ana  measures 
affecting  public  health 
satety 

cenvenie&ce 
decency  or  morals 
relating  to  religion 


>» 

»» 

» 


» 

it 


Murder 
Culpable  homicide  ... 
AbetmAnt  at  suicide... 
Thuggee,  &c. 

^  r'<...e;»«-  «.;<^a,-.-;<i'<r.    f  Attended  with  aggravating  circumstances 
jCausmg  miscarriage    |  other  cases  

Injury  to  unborn  children 

Exposure  of  infants ... 

Concealment  of  births  bv  secret  disposal  of  the  dead  body 
1  iiyff  f  With  aggravating  circumstances 

)  ■"  ■'  (^ Other  cases 

Wrongful  restraint  ... 
„         confinement 
Criminal  force  or  assault 


Sections  of  Penal  Code 
applicable. 


Sections  121  to  130. 
131  to  i40> 
143  to  MS,  »•»  to 

151,  »57''5^. 
147.  MS,  »?»•»* 

153  ^  *3^' 
160. 

161  to  16^ 
161, 170,  •*•?•• 
172  to  190. 
1^3  t»0M' 

201  to  229* 

231  «»•$«• 

255  to  263- 
26410267. 
2691037*. 

279  to  J89* 
290  and  39'' 
29210294. 
295  ttt^- 
3oaaBtf3<^ 

305  aini  30^' 

3"- 
3i2to3»5' 

313. 
316, 

3'7- 

3»«.  .  , 

325to33'.*««S 

3S4*»»'* 

342'to3^. 
353  to  35»- 


>> 
>» 

ft 
>» 
99 
»> 

99 
*> 
f» 

>> 
99 
9% 
99 
*> 
»» 

99 
7f 
»» 

n 
99 

99 


99 


J7I.] 
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SCHEDULE  of  Offences  under  A(fl  XL  V,  of  i860 — continued. 


ro.  i 


Description  of  Offences. 


Sections  of  Penal  Code 
applicable. 


33    '\  Kidnapping   or   forc^ile  C  With  aggravating  circumstances 
J4.)      abduction    ...  ...  ^  Other  cases    ... 

3^       43 1^1  V  cry  ••«  •••  •••  «■•  ••• 

36  I  Buying  or  selling  a  minor  for  the  purpose  of  prostitution 

37  Forced  labor    ... 

ij*'        ^\.4i  r     **'  •••  ■•■  •«•  •••  •■■  •■ 

39  j  Unnatural  offences 
*>  I) 


41  \s 

42  !> 


43 
44 
45 
4^ 
47 
48 

49 
SO 
51 
52 
53 


Theft 

Extortion 
Robbery 

Dacoity 


C  With  aggravating  circumstances^ 
'"  ^  Other  cases    ...  ...  * 


.Ji 


C  With  aggravating  circumstances 

(^  Other  cases    ... 

<  With  hurt 
"■  ^  Othercases     ... 

r  With  murder  ... 
. . .  <  With  attempt  to  cause  death  or  grievous  hurt 

(.Other  cases     ... 


54  -^ 

55  1) 

1 
1 


Criminal  misappropriation  of  property 

yy       breach  of  trust... 
Receiving  or  habitually  dealing  in  stolen  or  plundered  property 

^^  IJwoLLI  i'llf  •»•  •••  ••■  •••  •••  %  •  m 

Fraudulent  deeds  and  disposition  of  property 

With  aggravating  circumstances 


Mischief 


■\ 


Other  cases 


56 
57 

58 

59 
60 

61 
62 

63 
64 

68 

69 
70 

7« 


Criminal  Trespass 


...J 


("Resulting  in  death  or  other  grievous  hurt ... 
For  commission  of  serious  offences 


L Other  cases    ... 

Forgery  or  uttering  or  possessing  forged  documents  or  papers  '... 

Counterfeiting  or  making  or  possessing  a  counterfeit  seal,  &c.,  for  pur- 

poses  of  forgery 
Fraudulently  destroying  or  defacing  a  Will  or  other  documents 
Using  a  false  trade  or  property-mark,  and  knowingly  selling  property  so 

IDoK  KCU  ■••  •••  ••■  #••  •••  ••■  «•• 

Counterfeiting  or  making  or  possessing  a  die,  plate,  or  instrument  for 
counterfeiting  a  trade  or  property-mark  ...  ...     ' 

Removing,  destroying,  &c.,  a  trade  or  property-mark  with  intent  to  cause 

I  III  VI I  Jr  •■•  ••■  •••  *■•  ••■  ««a  ••• 

Criminal  breach  of  contract  of  service 
Offences  relating  to  marriage 
Defamation 

)      Criminal  intimidation,  (  Resulting  in  death  or  other  grievous  hurt. 
\  insult,  or  annoyance  ^  Other  cases     ... 

«\L  VCUI P  Vd  •■•  •■•«  Bta  •••  •>•  •«•  ••• 

Other  offences  not  included  in  the  above  specifications,  such  as — 

X.  Abkaree  Laws,  breach  of — 

2.  Aliens,  breach  of  Laws  relating  to — 

3.  Chowkeedaree  caSes  under  A6t  XX.  of  1856  and  A6t  V.  of  1861. 

4.  Custom's  Laws,  breach  of — 

5.  Ferry  Laws,  breach  of — 

6.  Lotteries,  breach  of  Law  relating  to — 

7.  Post  Office  Laws,  breach  of — 

8.  Printing  Presses,  breach  of  Laws  relating  to — 

9.  Railway  Laws,  breach  of — 
10.  Salt  Laws,  bre;^h  of — 


Section  364,  366,  367. 

w      363. 365. 3^1 369. 
370  and  371. 

372  and  373. 

374. 
376. 

377. 
382. 

379  to  381,  and 

40X. 
386  to  389. 
384  and  385. 

394. 

392. 

396. 

397.  , 

395i  399i  40O1  and 
402. 

403  and  404 

406  to  409. 

41 X  to  414. 

417  to  420. 

421  to  424. 

429  to  433,   and 

435  to  440. 

426  to  428,  and 

434. 
459  and  460. 

449»  450, 451,452, 

454.   455,    457. 
and  458. 

447,448,453.556, 
461,  and  462. 

465  to  471,   and 

474. 


97 

W 
)7 
» 

W 
M 
)l 
)7 
)l 

» 


yy 


>f 


)7 
)) 

W 
)f 
91 
» 
» 
91 
99 


472  to  476. 

477. 

482, 486, 487,  and 

488. 
483  to  485. 

489. 

490  to  492. 

493  to  498. 

500  to  502. 

506. 

50410510. 

511. 


er 


."i 


4t 


^  , 
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an  alteration  In  the  Schedule  of  offences 
ided  to  Circular   No.    3,    dated    2nd 
February  last. 

CRIMINAL   CIRCULAR  No.  5 

^om  the  Officiating  Registrar  of  the  High 
Y^ourt  of  Judicature  at  Fort  William  in 

kngal,  to  all  Criminal  Authorities ^  dated 
\0alctit/a,  the  igth  April  i8yi. 

(Criminal  Side.) 

^  Present : 

Hon*ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 

lyley,  L.  S.  Jackson,  and  E.  Jackson, 
•udges, 

[n  continuation  of  Circular  Order  No.  3, 
|ed  2nd  February  last,*  the  Court  directs 
the  new  Schedule  of  offences  appended 

•  Ante,  p.  7. 


thereto  may  be  altered  by  the  elision  of 
heading  No.  70  relating  to  "attempts  "  under 
Section  511,  Indian  Penal  Code,  which  will 
necessitate  the  conversion  of  the  heading  next 
ensuing  (**No.  71  *')  into  No.  70. 

2.  In  the  case  of  those  Sessions  Judges 
whose  annual  returns  shall  have  been  de- 
spatched before  the  receipt  of  these  instruc- 
tions, and  the^nature  of  "  attempts  "  has  not 
been  otherwise  separately  indicated  in  them, 
a  supplementary  return  will  be  necessary, 
indicative  of  the  number  and  nature  of  each 
class  of  "attempts"  which  may  have  been 
entered  under  the  heading  No.  70  now 
rescinded. 


By  order  of  the  High  Court, 

(Sd.)    W.  M,  SOUTTAR, 
Officiating  Registrar, 


« 
• 
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^  THE  JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 


dfa 


The  1st  December  1870. 

Present: 

Sir  James  W.  Col  vile,  Lord  Justice  James, 
Lord  Justice  Mellish,  and  Sir  Lawrence 
Peel. 

fUdk  property— Self-acquired  property— Docu- 
menUTf  evidence— Admissions— Finding  of 
ftct. 

th  Appeal  from  Ihe  High  Court  ai  Madras, 
•      Chellajratnal 
versus 
Muttialatnal  and  Another. 

Concurrent  findiqg  of  the  Lower  Courts,  based  upon 
adoiissions  made  in  written  documents  that  property 
Mich  had  been  originally  self- acquired  had  come  into 
I  iommon  stock,  arid  become  Joint  property,  upheld. 

\  This  is  a  mere  question  of  evidence.  The 
toppeal  is  simply  on  the  ground  that  the 
^iirt  below  has  not  come  to  a  right  conciu- 
^a  upon  matters  of  fact  and  matters  of 
iaferehce  from  written  documents.  Both 
Courts,  the  Court  of  first  instance  and  the 
Conn   of   appeal    in   India,   arrive   at   the 


V  death  to  the  said  Polam  Reddy,  and  tb 
•*  none  else.  "  The  Court  below  was  of  opi- 
nion that  that  writing  was  a  writing  erti* 
dencing  a  very  deliberate  admission  and  re- 
cbgnitioh  bv  Plupa  fteddy  of  the  then  exist- 
ing condition  of  the  property — that  it  is 
part  of  a  joint  property  of  himself  and 
Polam  Redd^ 

They  referred  tb  another  Exhibit,  Ko.  36, 
which  is  to  the  same  effect,  and  then  they 
say:  *'Then,  in  Exhibit  4,  an  income-tax 
"return  made  iti  i86i,  we  find  Paupa 
*'  Reddy  lumbing  these  four  inuttas  ioffetber 
''  with  th^  dtner  lands  which  ^'ere  undoubtr 
''edly  the  joint  propertv  of  himself  apd 
*'  Pblatn  Ready,  and  treating  them  all  alike 
''  as  joint  property,  fiy  itself  this  admis- 
"  sion  might  not  have  been  of  very,  great 
'*  value  ;  biit,  following,  as  it  does,  the  so- 
*'  lemh  recognition  of  the  muttas  as  joint 
''|jropei-ty  niade  in  i860,  it  is,  we  think, 
"very  important  fevldence  iii  favor  of  the 
"  defendants. " 

Their  Lordships  think  It  is  utterly  im* 
possible  lot  them  to  cotne  to  the  conclusion 
that  the  Court  below  was  wrong  in  treating 
thes6  documents  as  very  important  evidence, 


i:win   01    appeal    ...   xnu.»,   »"-^-^"-   and  in  drawing  the  conclusion  that  the  pro- 

oonclusion  that  certain  property  which    Is^^        inference  froip  theni  was  that  it  wds  a 

assumed  by  the  Court  of  appeal,  at  all  events,  ^^  ^ 

tt>  have  been  originally  acquired  property  of 

Panpa  Reddy,   had    been    thrown  by  him, 

isithough    his    separate   acquisition,    into   a 

common    stock.     If,    although  originally   a 

separate  acquisition,  thrown  by  him  into  a 

common   stock,    beyond    all    question    the 

appellant  was  wrong   and   the  respondents 

were  right  in  the  litigation. 


Upon  that  question  of  fact  the  Court  below 
Ikas  considered  that  two  documents  were 
themselves  sufficient  evidence  of  the  fact. 
t*hi  one  was  a  document  which  is  called  Ex- 
hibit I,  and  it  is  as  follows:  "The  humble 
«•  petition  of  Babu  Reddy  "  (the  same  man  who 
is  called  Paupa  Reddy),  "zemindar  of  the 
**Gari  Mitta  of  Muttakapatti,  etc.,  in  the 
"  Taluk  of  Namakal.  The  muttas  registered 
**in  my  name"  (which  are  the  muttas  in 
question),  "  and  those  registered  in  the  names 
"of  myself  and  my  elder  brother's  son, 
"  Polam  Reddy,  zemindar  of  Sali  Mutta,  and 
"  all  the  property  enjoyed.by  us,  as  ajso  the 
*»  Choultry  and  the  charities,  belong  after  my 


reicognition   of  the  fact   that   the   separate 
property  had  become  joint  property. 

Their  Lordships  see  no  ground  whatever 
fbr  disturbing  the  linding  of  the  Court  be- 
low ;  and  they  will,  therefore,  humbly  re- 
commend Her  Majesty  to  dismiss  this  ap- 
peal with  costs.*  • 


The  2nd  December  1870. 

Present : 

Sir  James  W.  Colvile.  Lord  Justice  James, 
Lord  Jitstice  Mellish,  and  Sir  Lawrence 
Pfeel. 


Lunacy— Res JudicaU— Act;  XXXV.  of  1^58— 
Practice— Byidence. 

On  Appeal  from  the  High  Court  at  Calcutta* 

Ajoodhya  Pershad  and  another 

versus 

Omrao  Singh. 


•  From  the  judgment  of  Steer  and  L.  S.  \sLckson,yJ.f 
in  ResruUr  Appeal  No.  sSt  of  1862,  dated  foth  December 
1863— not  reported.  ' 
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Act  XXXV.  of  185S  contemplates  only  the  question 
of  lunacy  or  sanity  at  the  time  of  the  inquiry  ;  there  is 
no  provision  in  the  Act  that  the  inquiry  shall  extend  to 
the  ascertainment  of  the  period  at  which  the  alleged 
lunatic  first  became  of  unsound  mind.  The  report  of 
an  officer  on  such  inquiry  has  not  the  effect  of  res  judi- 
cata upon  the  issue  between  two  parties  who  allege  that 
the  lunacy  commenced  at  different  times. 

When  evidence  of  doubtful  admissibility  has  been  re- 
ceived in  a  cause  in  India,  the  Privy  Council  will  deal 
with  the  case  as  they  think  substantial  justice  requires, 
and  will  not  allow  any  merely  technical  objections  to 
pj^evail.. 

In  this  case  an  action  in  the  nature  of  an 
ejectment  was  brought  by  the  respondent, 
Omrao  Singh,  as  the  Committee,  and  in  right 
of  his  wife  (a  lunatic),  for  the  recovery  of 
certain  parcels  of  land  which  <fere  admitted 
to  be  in  the  possession  of  the  appel- 
lants. The  plaint  also  asked  that  a  certain 
ikrarnamah  should  be  set  aside.  Their  Lord- 
ships may  at  once  dispose  of  the  latter  ques- 
tion  by  saying  that  it  appears  to  them,  as  it 
appeared  to  the  High  Court  of  Bengal,  to  be 
one  which  cannot  be  disposed  of  in  this  suit; 
that  it  is  a  question  which  can  only  be  deter- 
mined between  the  appellants  and  the  persons 
who  are  named  as  their  co-defendants  on  the 
record.  Their  Lordships,  therefore,  will  deal 
with  the  case  as  being  nothing  but  an  action 
in  the  nature  of  an  ejectment  for  the  recovery 
of  the  lands  in  question  from  the  appellants. 

The  title  upon  which  the  plaintiff  sued  is 
based  upon  the  fact  that  his  wife,  as  the  daugh- 
ter of  Indrabuttee,  the  last  surviving  widow 
of  one  Teijnarain,  became,  on  the  death  of  the 
mother,  entitled  to  the  property  as  the  next 
heir  of  her  father  Teijnarain;  and  the  prin- 
cipal issue  raised  in  the  c^se  is  whether  that 
lady  had  not  lost  her  right  to  inherit  by 
reason  of  her  lunacy.  It  seems  to  be  admit- 
ted on  both  sides  (the  point  has  not  beeji 
argued  here,  nor  was  it  argued  in  the  Court 
below)  that  by  the  Hindoo  Law,  if  she  was, 
when  the  succession  opened  |o  her,  that  is  to 
say  on  the  death  8f  her  mother,  insane,  she 
did  lose  her  right,  a<rd  that  it  passed  to  the 
three  persons  who  are  mentioned  in  the 
record  to  be  her  sons.  ' 

•  The  sole  question,  therefore,  for  their  Lord- 
ships  determination  is  a  question  of  fact 
whether  the  lady  was  or  was  not  insane  at 
the  time  of  her  mother's  death,  or  whether 
as  alleged  by  the  plaintiff,  she  became  insane 
withm  two  months  after  that  event.  This 
Issue  of  fact  was  found  in  favor  of  the  ap- 
pellants by  the  Court  of  first  instance  the 
Principal  Sudder  Ameen.    His  judgment  was 

grounds,  and  it  has  been  contended  before 
their  Lordships  that  those  grounds  are  unsa- 


tisfactory,  inasmuch  as  the  Appellate  Cost 
has  given  undue  weight  to  a  certain  dociJ 
ment  which  had  been  admitted  in  evidence 
in  the  cause.  Hence,  there  being  two  (to* 
flicting  judgments,  and  a  grave  qaesdas 
touching  the  weight  which  ought  to  be  girei 
to  a  particular  document,  it  has  fallen  tt 
their  Lordships  to  deal  with  this  case  acconi* 
ing  to  their  own  viSw  of  the  evidence  takes 
in  the  cause,  and  to  form  their  own  coodii- 
sions  upon  it. 

It  seems  to  their  Lordships  desirable  inl 
the  first   instance  to   consider  whether, 
reason  of  the  undue  weight  which  the 
Court  gave  to  the  document  in  qaesiion. 
value  of   its  judgment  is  destroved. 
document  is  the  report  of  the  Moonsifif  m 
upon  the  application  for  the  appointmeot 
the  husband  as  Committee.    It#ppeai5 
within  two  months  after  the  death  of  1 
buttee,  Omrao  Singh  applied  to  the 
Judge,  under  Act  XXXV.  of  1858  of 
Indian   Legislature,    to   be  appointed 
mittee  of  his  wife  alleging  her  lunacj. 
Act  directs  that,  in  case  the  pany  lives  at 
certain  distance  from  the  sudder  station, 
Judge  shall  delegate  the  inquiry  to  a 
officer,  who  in  this  case  was  the  M 
The  local  officer  has  to  report  to  the  j 
who  passes  the  final  order  in  the  case. 
Act,  however,  comempiaies  only  the  q 
of  lunacy  or  sanity  at  the  time  of  the  in- 
quiry; there  is  no  provision  in  the  K(X  tint 
the  inquiry  shall  extend  to  the  asceitainnett 

l^f  the  period  at  which  the  all^  iuiutfic 

y  first  became  of  unsound  mind. 

In  these  circumstances  the  appelbLDts,rt»; 
had  long  been  pressing  their  claims  m  re- 
spect of  this  property  against  the  other  bnuk 
of  the  family,  thought  it  expedient  to  i]|> 
pear  as  objectors  on  this  proceeding.   It^ 
not  clear  that  the  Judge  passed  an?  ordif 
allowing  them  to  go  before  the  Moonsiff,  bit' 
in  some  way  or  other  they  appear  to  hawbecit" 
admitted  before  the  Moonsiff.    They  did  nat 
attend  throughout  the  inquiry,  and  the)-  fukd 
to  produce  witnesses  to  prove  that  the  ladf 
had  been  a  lunatic  from  the  time  at  wIhA 
they  alleged  she  became  so,  or  at  any  liot 
before  the  death  of  Indrabuttee.    The  rcsA 
therefore,  was  that  they  did  not  go  ioio  thelf 
case  before  the  Moonsiff.    The  Moonsift  fli 
the  other  hand,  took  evidence  on  the  part  d 
the  respondent,  who  was  seeking  to  be  ap* 
pointed  Committee,  and  carae  to  the  condt- 
."ion   that  the   lady  was  of  unsound  minA 
His  report  is  at  page  89  of  the  recori  ft 
states  what  I  have  just  said  aboot  his  havi^ 
taken  the  evidence,  and  then  conums  ito 
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passage:    "In    this    case  both  parties    ac- 
•"•  knowledge  ihe  lunacy  of  Mussamui  Sree- 
**  buttee  ;  bat  the  dispute  between  them  is  on 
**this    subject.     The   applicant    writes   that 
**  Mussamut  Sreebuttee  became  insane  in  the 
•"-*inonih  of  Maugh  1267  Fuslee,  subsequent 
*'  10  the  death  of  her  mother,  Mussamut  In- 
*'drabuttee,  and  the  inierveuors  staie,  con- 
trary to  this,  that  sh^  has  been  a  lunatic 
for  a  very  long  time,  that  is  to  say,  from 
"  anierior  to  the  death    of  Indrabuttee,  her 
•'mother.     From  the  evidence  of   ihe   wit- 
,  **  nesses  which  have  been  produced  on  the 
j  **part  of  applicant  (from  No.   1  10  29).  it 
i  ••has   become  known  that  Mussamut  Sree- 
r  ^  buttee,  daughter  of  Mussamut  Indrabuttee, 
L.**  deceased,  after lier  death,  became  insane,  in 
"the  month  of  Maugh  1207  Fuslee,  at  mou- 
^  zah  Dini^ree,  Pergunnah  Kunhour,  in  the 
\  **  hoase  of  her  husband,  and  that  she  con- 


tinues  in  the  same  state  up  to  this  time. 
**  From  the  evidence  as  to  the  lunacy   taken 
"•*  by  me  before  the  intervenors,  it  has  been 
j(  **  atscertained  that  the  Mussamut  aforesaid  is 
ir  "quite   insane.     The   intervenors  have  pro- 
>.  *'  duced   no  proofs  before  me  from  which  it 
\  **  may  be  learned  that  the  Mussamut  afore- 
^'-'^said  has  been  insane  for  a  greater  length  of 
|K"lime.''     This  report  having  been  made  10 
k  the    Judge,   the    appellants    again    objected 
\   before  the  Judge,  but  the  Judge  very  pro- 
'    perly  held  that  he  had  no  jurisdiction  to  de- 
•  cide  the  question  between  the  parties,  that 
the    simple   issue   was   whether   IndrabuUee 
was  a  person  possessed  of  any  property,  an4 
if  so,  whether  she  was  a  sane  or  insane,  anS 
required  the  protection  of  a  Committee ;  and 
accordingly  he  appointed  the  husband  Com- 
mittee.    The   learned  Judge  who  delivered 
ihe  judgment  of  the  High  Court  seeitis  10 
have  thought  that  the  evidence  tielore  him 
being  conflicting,  the  scale  was  turned  by  the 
document  to  which  I  have  just  referred.    He 
says:  *'The  evidence  adduced  by  ihem  (ihe 
"  appellants)  is  not  only  very  far  from  satis- 
•*  factory,  but  it  is  directly  opposed  to  the 
"  recorded  opinion  of  the  Moonsiff  deputed 
'*  by  the  Zillah  Judge  in  i860  to  investigate 
"the  .matter    or    Sreebuttee's    lunacy."     It 
appears  to  their  Lordships  ihat,  if  he  meant 
to  give  to  this  finding,  what  we  do  not  think 
he  did  mean  10  give,  the  efifect  of  res  judicata 
between  the  parties,  he  was  clearly  wrong. 
There  was  no  adjudication  by  any  competent 
tribunal  upon  the  point  in  issue  in  this  suit. 
The  Moonsiff  havi  no  jurisdiction  to  decide  it ; 
nor  had  the  appellants  in  strictness  any  locuii 
standi  htioxQ,  him.     If,  on  the  other  hand,  he 
meant  to  say  that  the  oonduct  of  the  appel- 
lants, as  evidenced  by  that  proceeding,  had  been 


such  as  to  lead  to  an  inference  that  the  case 
they  afterwards  made  was  untrue,  he  seems 
also  to  their  Lordships  to  have  given  an  effect 
to  their  conduct  which  it  does  not  fairly  bear. 
All  that  appears  is  that  they  went  unneces- 
sarily before  a  tribunal  which  could  not 
have  decided  the  question  between  them  and 
the  opposite  party,  and  that  being  there  they  , 
failed  to  produce  their  evidence.  Their  Lord- 
ships are  of  opinion  that  it  is  neither  a  neces- 
sary nor  a  legitimate  inference  from  that  fact, 
that  the  evidence  which  the  appellants  have 
produced  in  this  suit  ought  not  to  be  believed. 
That  being  so,  their  Lordships  think  that 
the  judgnjl^nt  of  the  High  Court,  whe- 
ther the  Judges  came  to  a  right  conclusion 
or  to  a  wrong  conclusion,  has  been  pat 
upon  grounds  which  do  not  justify  that  con- 
clusion. 

Their  Lordships  have  then  to  consider  the 
effect  of  the  whole  evidence.  The  issue  is 
a  remarkably  simple  one ;  it  is  whether  this 
lady,  admitted  on  both  sides  to  be  a  lunatic, 
became  a  lunatic  between  the  death  of  her 
mother  and  the  period  at  which  the  husband 
applied  to  be  appointed  Committee — that  is 
to  say,  two  months  afterwards — or  whether 
she  had  been  a  lunatic  for  some  considerable 
period  before  the  death  of  Indrabuttee.  Now, 
their  Lordships  will  concede  that  the  burden 
01  proof  may  be  on  the  side  of  the  appellants 
— that  it  may  be  sufficient  for  the  other  par- 
ty, in  proving  his  title,  to  prove  that  this 
lady,  now  a  lunatic,  but  who  certainly  had 
not  always  been  a  lunatic,  was  the  nearest 
heiress  to  Teijnarain ;  but  it  is  evidently  a 
burden  which  becomes  of  a  much  lighter 
character  when  the  lunacy  is  admitted  to  have 
supervened  within  two  months  of  the  critical 
time,  the  death  of  Indrabuttee. 

Then  again  the  case  of  the  respondents  is 
open  to  the  oRservation  ^'hich  has  been  made 
at  the  Bar,  that,  if  \%  is  true,  far  better  evi- 
dence of  it  might  have  been  produced  than 
has  been  produced  by  the  respondent.  For 
instance,  if  the  woman  became  mad  within 
two  months  of  her  mother's  death,  one  would 
suppose  that  that  madness  must  have  been 
caused  by  some  disorder  which  would  require 
and  receive  medical  treatment.  We  have, 
however,  no  medical  evidence  whatever.  We 
have  nothing  10  show  that,  having  been  sane 
up  to  a  certain  period,  she  became  suddenly 
ill.  Again,  we  have  none  of  the  near  rela- 
tions of  the  family  produced.  The  mere  fact 
that  the  husband  verifies  in  the  ordinary  way 
the  truth  of  ihe  allegation  in  the  plaint  is^ 
no  answer  to  the  suggestion  that,  if  he  had 
a  true  case,  he,  the  nearest  relation  of  this 
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party,  might  have  come  forward  and  shown 
how  the  madness  came  on  and  all  the  circum- 
stances relating  to  it.  He,  again,  has  within 
his  power  all  her  family  and  female  domes- 
tics; but  there  is  not  a  single  witness  pro- 
duced on  that  side,  except  the  witnesses  of 
the  character  so  common  in  the  Indian  Cpurts, 
viz.y  male  menial  servants,  dependants,  and 
ryots  living  in  the  neighbourhood,  who  are 
all  obviously  persons  less  likely  to  have  the 
circumstances  deposed  lo  within  their  know- 
ledge, and  to  be  far  less  trustworthy  than  the 
members  of  the  family  who  might  have  been 
produced.  On  the  other  hand,  it  is  said  that 
the  evidence  produced  by  the  appellants  is 
of  no  better  character.  It  does  not  seem  to 
their  Lordships  that  this  observation  is  alto- 
gether just.  There  is  certainly,  at  least,  one 
person  produced  by  the  appellants  who  does 
stand  to  the  parties  in  near  relationship. 
No  doubt,  his  testimony  is  open  to  the  obser- 
vation that,  though  the  uncle  of  the  lunatic, 
he  is  also  the  (ather-in-law  of  one  of  the 
appellants;  but  still  he  is  a  man  of  posi- 
tion; he  is  a  man  who,  from  his  relationship, 
must  have  had  the  means  of  knowing  what 
he  deposes  to,  and  he  seems,  upon  the  whole, 
to  be  the  most  trustworthy  witness  that  has 
been  produced  to  give  direct  evidence  as  to 
the  date  of  the  lunacy  on  either  side.  Again, 
there  are  the  other  witnesses  mentioned  by 
Sir  Roundell  Palmer,  viz.^  the  two  servants, 
one  of  whom  was  employed  to  take  care  of 
her,  and  they  seem  to  have  had  more  peculiar 
means  of  knowledge  than  those  possessed  by 
most  of  the  witnesses  on  the  (Jther  side.  Then 
a  great  deal  has  been  said  touching  the  evi- 
dence of  the  witness  upon  whom  the  Principal 
Sadder  Ameen  seems,  from  the  expressions 
in  his  judgment,  to  have  placed  the  greatest 
reliance — ^1  mean  the  evidence  of  Mr,  Duff. 
It  has  been  argued  t^iat  Mr.  D|^ff*s  evidence, 
being  mere  hearsay,  was  not  admissible  at 
all.  Their  Lordships  ^re  not  prepared  to 
admit  that  this  evidence  is  properly  described 
as  mere  hearsay.  The  witness  speaks  of  his 
own  knowledge  to  the  fact  that  at  a  parti- 
cular period  the  insanity  of  Mussamut  Sree- 
buttee  was  Mmoured  and  generally  believed 
in  the  district  with  which  he  was  conversant. 
Their  Lordships  do  not  feel  it  necessary  to 
decide  whether  that  testimony,  if  objected  to, 
would  have  been  receivable  on  the  trial  of 
such  an  issue  as  this  in  an  English  Court  of 
Justice.  It  has  been  received  in  India;  and 
their  Lordships  conceive  thai  they  ought  to 
deal  with  it  according  to  the  principles  enunci- 
ated by  Dr.  Lushington  in  the  case  mentioned 
in  the  course  of  the  argument  (see*  7  Moore's 

•4  W.  R.,  P.  C,  p.  121. 


Indian  Appeals  1 37)  as  those  which  govern tbii 
Board,  viz.^  that  when  evidence  of  doubtfal  ad- 
missibility has,  under  the  looser  practice  of  the 
Indian  Courts,  been  received  in  a  cause,  their 
Lordships,  sitting  as  an  Appellate  Coait,  viB 
deal  with  the  case  as  thev  think  substantial 
justice  requires,  and  will  not  allow  any  mere- 
ly technical  objectjpns  to  prevail.  In  the 
present  case,  their  Lordships  think  that  tbef 
ought  not  wholly  to  reject  Mr.  Duff's  testi- 
mony. The  next  question  is,  what  effect 
can  legitimately  be  given  10  it.  If  we 
had  to  deal  here  with  the  broad  question  ol 
sanity  or  insanity — whether  Mussamnt  Sree- 
butlee  were  now  sane  or  insane — Mr.  Doff*s 
evidence  would  be  of  little  pr  no  value.  But 
when  it  is  an  admitted  fact  that  the  vomtn 
is  insane,  and  the  question  is  whether  sbe 
first  became  so  before  or  after  th^ate  (A  the 
death  of  Indrabuuee,  the  testimoDT  of  a 
trustworthy  witness,  that  long  before  tint 
period  she  was,  to  his  knowledge,  reputed 
insane,  is  an  important  corroboration  of  tbe 
direct  testimony  given  in  the  cause  to  the 
fact  of  her  insanity  at  that  time. 

Their  Lordships,  moreover,  deem  it  right 
to  observe  that,  if  Mr.  Duff's  deposition  vat 
struck  out  of  the  record,  they  would  neveithfr 
less  be  of  opinion  that  the  preponderance  of 
the  evidence  is  in  favor  of  the  conclusk)n— 
that  the  lady"  was  insane  at  the  time  of  In- 
drabuttee's  death.     And  they  are  confinned 
in  that  opinion  when  they  come  to  consider 
tjje  res  gesUc  of  the  case.     This  famiJy  wif 
originally  a  joint  family,  and  there  wis  an 
attempt    at    a    partition    as    early  as   1801. 
From    that    time   forth,    however,  the  two 
branches  of  the  family    represented  by  tbe 
appeilants  seem  to  have  contended  that  the 
estates  were  to  a  certain  extent  joint,  and 
that  the  descent  of  them  was  10  be  governed 
by  the  rules  regulating  the  descent  of  joint 
property.     Their  Lordships  do  not  sav  whe- 
ther they  were  right  or  wrong.     In  the  life- 
time of  the  two  widows  there  seems  to  have 
been  an  arrangement  by  which  the  widows 
were  left  in  possession  of  the  property,  but 
it  is  said  on  some  understanding  that  on  their 
death  it  was  to  go  as  if  it  were  joint  estate 
to  the  male   heirs.     Whatever  may  be  the 
merits  of  that  contention,  it  seems  to  tfieir 
Lordships  impossible  to  resist  the  condasion 
that  the  punchayet  which  is  alleged  to  have 
been  held  was  held.     Possibly  the  circum- 
stances which  led  to  it  may  have  been  circum- 
stances of  violence  lending  to  a  breach  or 
the  peace,  but  with  that  we  have  nothing  to 
do.     In  point  of  fact.^  their  Lordships  bclic« 
that  the  punchayet  was. held,  that  the  ikrif- 
namah  was  executed  in  pursuanco  of  iW 
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piuichayet,  and  that  the  possession  of  the 
lands,  which  is  now  admitted  to  be  in  the 

Sp^Uants,  followed  upon  the  execution  of 
It  instrument.  It  is  unnecessary  to  consi- 
der whether  that .  document  was  obtained 
hf  duress  or  fraud,  or  anything  of  that  kind, 
ioc  that  is  a  question  which  can  only  arise 
between  the  sons  of  this  lady,  who  executed 
it»  and  the  appellants;  but  if  the  transac- 
tions above  mentioned  did  take  place  then, 
then  it  follows  that  at  that  time,  which  was 
immediately  after  the  death  of  Indrabuttee, 
the  sons,  and  not  the  mother,  were  held  out 
to  be  and  were  dealt  with  as  the  heirs.  If 
Ibe  lady  had  not  then  been  insane,  it  seems 
most  improbable  that  some  person  would  not 
tn^ve  put  forward  her  interest,  or  that  the 
appellants  would  have  dealt  with  those  as 
ll^irs  who  oeally  did  not  possess  that  charac- 


TJierefore,  weighing  all  the  circumstances, 
their  Lordships  have  come  to  the  conclusion 
that  the  Principal  Sudder  Ameen  was  right 
In  the  view  which  he  look  of  the  evidence, 
that  Mussamut  Sreebuttee  was  of  unsound 
mind  at  the  time  of  her  mother  Indrabuttee's 
death,  and  that  consequently  the  plaintiff 
in  the  action  has  failed  to  make  out  his  title. 
Their  Lordships  must,  therefore,  recommend 
Her  Majesty  to  reverse  the  decision  of  the 
High  Court,  and  tcf  order  that,  in  lieu  thereof, 
the  appeal  to  that  Court  against  the  decree 
of  the  Principal  Sudder  Ameen  dismissing 
the  appellant's  suit  be  dismissed  with  costA 
The  appellants  must  also  have  their  costs  df 
this  appeal. 


The  3rd  December  1870. 

Present : 

Sir  James  W.  Colvile,  Lord  Justice  James, 
Lord   Justice   Mellish,  and  Sir  Lawrence 
Peel. 

Qaestion  of  fact— Onus  on  Appellant. 
On  Appeal  from  the  High  Court  at  Calcutta,^ 


•  From  the  judgment  of  Loch  and  Seton-Karr,  J  J., 
in  Regular  Appeal  No.  393  of  »So4,  dated  29th  May 
1865— Sec  3  W.R.,  Civil  Rulfngs,  p.  66. 


Govind  Soonduree  Debea  and  others 

versus 
Juggodumba  Debea  and  others. 

Upon  a  mere  question  of  fact  which  has  been  decided 
in  the  same  way  by  both  Courts  in  India,  the  appellant 
must  satisfy  the  Privy  Council,  beyond  all  reasonable 
question,  that  there  was  some  miscarriasfe  in  the  Court 
below  in  respect  of  some  principle  which  they  acted 
upon,  in  respect  of  some  presumption  .to  which  too 
much  weight  was  fjiven,  or  in  respect  of  something  a^ 
to  which  they  could  see  that  there  was  a  matter  of  prin- 
ciple involved  which  the  Privy  Council  ought  to  set 
right  for  the  ^dance  of  the  Courts  of  India  io  other 
cases. 

This  is  an  appeal  from  the  decision  of  the 
High  Court  of  Judicature  at  Fort  William 
in  Bengal,  affirming  a  decision  of  the  local 
Court.  The  question  was  a  mere  question  of 
fact  depending  upon  evidence,  and  depending 
upon  the  inferences  to  be  drawn  from  the 
acts  and  conduct  of  the  parties. 

Their  Lordships  do  not  feel  themselves 
called  upon  to  go  as  minutely  into  the  details 
of  the  evidence  which  has  been  given  on  the 
one  side  or  on  the  other,  as  if  they  had  been 
a  Court  of  first  instance,  or  to  satisfy 
themselves  that,  if  they  had  been  such  Court 
of  first  instance,  they  would  have  concurred 
in  the  judgment*of  the  Court  below,  as  that 
which  the  weight  of  evidence  was  in  favor 
of.  They  consider  that,  in  accordance  with 
the  rule  which  has  been  more  than  once  laid 
down  at  this  Board,  upon  a  mere  question  of 
fact,  a  question  of  fact  ^hich  has  been  decid- 
ed in  the  same  way  By  both  Courts  in  India, 
it  is  the  duty  of  the  appellant  to  satisfy 
them,  beyond  all  reasonable  question,  that 
there  was  some  miscarriage  in  the  Court  be? 
low,  in  respect  of  some  principff  which  they 
acted  upon,  in  respect  of  some  presumption 
to  which  too  much  weight  was  given,  or  ip 
respect  of  something  as  to  which  they  could 
see  that  there  was  a  matter  of  principle  in- 
volved which  this  Board  ought  to  set  right 
for  the  guidance  of  the  Courts  of  In(]ia  in 
other  cases. 
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In  this  case  the  question  was  a  mere  ques- 
tion of  fact,  and  both  Courts  seem  to  have 
gone  very  minutely  into  all  the  questions  of 
evidence.  The  Court  below  gave  a  very 
long  and  very  elaborate  judgment.  The 
Court  at  Fort  William  admits,  in  favor  of 
the  appellant,  that  abundance  of  oral  evi- 
dence had  been  produced  to  prove  the  fact 
of  the  permission  to  adopt  in  question  in 
the  cause  having  been  first  given  verbally 
and  then  in  writing,  but  they  say:  *'We 
"  entirely  discredit  the  whole  of  the  evidence 
"  except  that  of  Dr.  Elton,  knowing  how  easy 
''it  is,  when  family  disputes  au^e,  to  raise 
*'  claims,  such  as  is  made  in  the  {A'esent  case, 
"  and  to  support  them  with  any  amount  of 
"  oral  evidence,  even  that  of  the  nearest 
"relatives  of  the  family,  who  generally  range 
"themselves  on  one  side  or  the  other,  and 
"  who  cast  aside  all  regard  for  truth  in  order 
"to  secure  the  success  of  the  party  whose 
"  cause  they  have  espoused ;  and  our  past 
"  experience  tells  us  that  such  is  particularly 
"the  case  in  suits  to  uphold  or  set  aside 
"alleged  acts  of  adoption  in  Zillah  Mymen- 
"singh,"  the  particular  Zillah  in  question. 
Now,  their  Lordships  do  not  feel  themselves 
at  liberty  to  say  that  this  was  not  a  true 
statement  of  the  practice  and  of  a  danger 
to  be  guarded  against.  The  Court  below 
goes  on  to  say:  "There  are,  however,  rea- 
"  sons  beyond  this  general  one,  which,  in  our 
"opinion,  render  this  testimony  utterly 
"worthless,'  and  then  they  say:  "We 
"find  that  Woomesh  Chunder  died  in  1256, 
"that  from  that  time  till  15th  Assin  1268, 
"  a  period  of  twelve  years,  nothing  was  done 
"by  the  plaintiff  in  furtherance  of  the  per- 
"  mission  to  adopt  which,  as  she  alleges,  she 
"  had  received  from  her  husband ;  no  pub- 
"  licity  was  given  to  this  instrument,  no  care 
"  was  taken  to  regis^pr  nor  to  Jceep  it  in  her 
"own  custody,  and  the  instrument  itself  is 
"not  to  be  found;  buf  the  plaintiff  comes 
"into  Court  with  a  plausible  tale,  that  she 
"was  too  young  to  take  care  of  the  paper 
"when  her  husband  died,  and  so  made  it 
"  over  to  h^r  father-in-law,  from  whose  cus- 
"  tody  it  psifted  on  his  death  to  that  of  his 
"  son,  and  thus  on  his  widow  she  casts  the 
"  onus  of  producing  it  or  the  odium  of  hav- 
"ing  destroyed  it.  After  the  death  of  her 
"father-in-law  she  allowed  her  brothers-in- 
"law  to  take  possession  of  the  estate,  made 
"no  attempt  to  make  the  adoption,  an  act 
"  which  would  have  secured  to  her  as  guar- 
"  dian  of  a  minor  adopted  son  a  large  share 
*•  "  of  the  family-property,  but  she  proceeded 
".with    her    mother-in-law   to   Benares    ap- 


"  parenily  with  the  purpose  of  spending  ibe 
"  remainder  of  her  life  there,  when  the  unc^ 
"  pected  death  of  her  youngest  brother-in-i^ 
"brought  her  back  to  the  family-residence, 
"  prepared  to  contest,  with  bis  widow,  tbc 
"  right  to  the  possession  of  the  propem*, 
"  and  supporting  her  claim  by  any  amooiit 
"  of  hard  swearing  \^hich  unscrupnloas  par- 
"  ties  about  her  do  not  hesitate  to  put  for- 
"  ward  in  her  behalf.  So  long  as  any  male 
"  member  of  her  husband's  family  remained 
"  alive,  she  look  no  steps  to  carir  out  her 
"husband's  permission  to  adopt;  bnt  no 
"  sooner  has  the  last  male  member  deceased. 
"  and  the  possession  of  the  properly  devolved 
"  on  his  widow,  than  the  plaintiff  soddenlr 
"  starts  up  from  her  long  sleep,  and  tries  to 
"  get  possession  by  an  alleged  dormant  per-  ] 
"  mission  to  adopt."  The  inferAce  drava  j 
by  the  Court  below  from  that  statement  of 
facts  was  that  the  whole  conduct  of  the  ladj 
and  the  conduct  of  the  family  was  inconsift- 
ent  with  the  oral  testimony  which  was  given, 
and  they  preferred  that  inference  so  drawn 
from  such  conduct  to  the  oral  testimony. 
The  Court  then  proceeded  to  deal  with  the 
evidence  of  Dr.  Elton,  which  they  considered 
to  be  the  only  oral  evidence  that  might  he 
entitled  to  credit.  They  came  to  the  conda* 
sion  that  it  was  mere  hearsay  testimony,  in 
which  opinion  this  Court  also  agrees. 

Their  Lordships  are  unable  to  seeanysoffi- 
cient  ground  whatever  upon  which  they  can 
Ay  that  the  High  Court  in  Bengal  vaswroo^ 
fh  preferring  the  conclusions  to  be  diavn 
from  these  acts  and  the  conduct  of  the  par- 
ties to  the  oral  testimony,  that  testimony 
being  of  a  kind  which,  in  their  Lordshipi 
expcfUence,  is  generally  liable  to  be  doubly 
suspicious,  there  being  also  an  amount  w 
conflicting  evidence.  There  is  also  this  fact 
which  is  not  mentioned  in  the  judgment,  bnt 
which  has  struck  their  Lordships— a  dooi- 
ment  which  is  proved  in  evidence,  whkfl 
seems  to  be  an  authentic  document,  by  which 
the  father-in-law,  years  before  his  death,  re- 
gisters  another  deed  or  power  of  adoptioD  m 
the  same  family,  reciting  in  it  that  ^^'f  ^?* 
no  power  of  adoption  given  in  respect  of  nw 
eldest  son  who  is  deceased— a  .fact  whicfi 
apparently  he  had  no  reason  whatewr  m 
inventing  if  it  were  not  true. 

On  the  whole,  their  Lordships  are  of  o^- 
nion  that  there  are  no  sufficient  grouflW 
for  disturbing  the  conclusion  which  was  ar- 
rived at  bv  the  High  Court,  and  they  wiu 
humbly  recommend  Her  Majesty  that  m 
appeal  be  dismisscd'with  costs. 
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The  5  th  December  1870. 
Present  : 

|Sir  James  W.  Colvile,  Lord  Justice  James, 
Lord  Justice  Mellish,  and  Sir  Lawrence 
Peel. 


Benamee  purchase^Onus  proband! — 
Life-interest. 


On  Appeal  from  the  High  Court  al  Cakuiia,'^ 

Rajah  Chundernath  Roy 

I'irsus 

Ram  joy  Mozoouidar. 

Plaintiff  sued  for  the  recovery  of  certain  property 
on  the  allegation  that^  though  the  property  was  pur- 
chased by  At  his  adoptive  mother,  benamce  in  the  name 
nf  B^  yet  that  she  purchased  it  out  of  her  own  separate 
income  so  as  to  make  it  her  property,  and  that  plaintifT, 
as  her  heir,  was  on  her  death  entitled  to  the  property. 
The  defendant  denied  that  the  purchase  was  made  with 
the  mone}'  of  /f ,  and  averred  that  the  property  was  pur- 
chased  with  the  money  of  />,  the  person  in  whose  name 
the  purchase  htcx)d.  '* 

Held  that  the  defendant's  answer  was  substantially 
an  argumentative  traverse  of  the  truth  of  the  plaint- 
iff's story,  and  that  the  material  issue  was,  not  whether 
the  defendant's  averment  of  purchase  with  the  money 
of  B  was  made  out^  but  whether  the  plaintiff's  story  of 
purchase  by  A  with  her  own  money  benamee  in  the 
name  of  B  was  true. 

Ileld^  further,  that,  even  if  A  purchased  the  property 
with  her  own  money,  yet  nevertheless,  if  she  purchased 
it  with  the  express  intention  at  the  time  that,  after  her 
deatii,  it  should  go  to  B,  in  whose  name  she  purchased 
it,  that  would  not  be  a  purchase  benameo  within  the 
meaning  of  the  real  issue  in  the  case,  and  that  it  would 
make  no  difference  in  point  of  law  whether  A  did  or  did 
nut  reserve  a  life-interest  and  control  over  the  disposi  • 
tion  of  the  proceeds  of  the  property  during  her  life. 

This  was  a  suit  brought  by  Rajah  Chunder- 
nath Roy,  as  son  and  heir-at-law  of  the  late 

^  From  the  judgment  of  I^mp  and  Pundit,  J  J.,  in 
Regular  Appeal  >«o.  454  of  ifiOj,  dated  2nd  September 
•bOj— see  devestre's  Gap  Number  for  1863,  page  150. 
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Rajah  Anundnaih  Roy  Bahadoor,  to  recover 
certain  properties,  six  in  number,  from  Ramjoy 
Mozoomdar,  the  nominal  defendant,  being  the 
guardian  of  Chundernath,  alias  Ramchunder 
Chuckerbutty,  who  is  an  infant;  and  the 
ground  on  which  the  suit  was  brought  was 
that  the  plaintiff  was  the  heir  of  the  Ranee 
Hurreepreah,  who  had  been  one  of  the 
widows  of  his  father,  of  whom  he  was  the 
adopted  son,  and  to  whom  he  had  made  some 
very  liberal  allowances —the  properties  in 
question  having  been  purchased  by  her  out 
of  the  income  which  she  enjoyed.  There  is 
no  doubt  tjmt,  under  these  circumstances,  he 
was  her  h€ir.  But  the  question  in  dispute 
was  whether  the  properties  in  question  had 
been  purchased  by  her,  as  it  is  called,  bena- 
mee, that  is  to  say,  had  been  purchased  in 
the  name  of  other  persons,  but  so  as  to  be 
her  property?  The  Court  below  have  de- 
cided that  they  were  not  so  purchased,  but 
were  purchased  with  an  intention  that  they 
should  go  after  her  death  to  the  defend- 
ant. 

Now,  the  first  objection  taken  by  Sir 
Roundeil  Palmer  was,  that  the  defence  relied 
on  in  the  case  was  not  open  on  the  pleadings. 
For  that  purpose,  it  is  necessary  shortly  to 
refer  10  what  the  pleadings  were.  Now,  the 
plaint  states  generally  the  circumstances 
under  which  the  plaintiff  says  he  became 
entitled,  that  Hurreepreah  had  purchased 
them  in  the  way  I  have  said,  benamee,  and 
accordingly  as  her  heir  they  came  to  him. 
Then  the  defendant  in  his  answer,  no  doubt, 
sets  up  a  case  wfiich  was  not  maintained  by 
the  evidence  at  all,  that  they  had  not  been 
purchased  with  the  Ranee's  money,  but  had 
been  purchased  with  the  proper  money  of  the 
persons  in  whose  name  the  purchase  was 
made.  Then  the  material  issue  which  was 
directed  to  b^  tried  by  ^Jie  Court  being  the 
first  issue,  was  "whether  Ranee  Hurree- 
**  preah,  the  stepmotHer  of  the  plaintiff,  was 
*' entitled  to,  and  in  possession  of,  all  the 
**  contested  properties  by  acquiring  them  be- 
'•'  namee  of  the  persons  alleged  by  the  plaint- 
"iff;  or  whether  they  were  acquired  by 
*'the  several  persons  alleged  by^he  defend- 
"  ant,  and  accordingly  held  in  their  poasession, 
"and  have  afterwards  come  to  the  minor, 
"Ram  Chunder?*'  Now,  it  is  obvious  that 
this  issue,  in  substance,  is  this — is  the  plaint- 
iff's story  Slated  in  his  plaint  true,  or  is  the 
defendants  story  stated  in  his  answer  true ? 
It  is,  of  course,  a  possible  thing  that  neither 
of  the  stories  may  be  true,  and  the  question 
then  arises  which  of  these  two  alternatives 
of  the  issue  is  the  really  material  one? 
Their  Lordships  ihink  that  the  really  mate*- 
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rial  one  is  the  first  part  of  the  issue,  viz., 
is  the  plaintiff's  story  true?     It  is  not  as  if 
the  defendant's  defence  was,   as  we  should 
say  in  the  common  law,  a  plea  in  confession 
and  avoidance — a  plea  which  admitted  that 
the    plaintiff's    siory    was    true,    and    then 
avoided  it.     If  that  had  been  the  case,  and 
the  defendant  had  failed  to  prove  his  case, 
of  course  the  defendant  must  have  failed,  and 
the   plaintiff   ought   to   recover.     But  it  is 
substantiallv  what  at  common  law  we  should 
call  an  argumentative  traverse  of  the  truth 
of  the  plaintiff's  story,  for  it  does  not  admit 
that  one  word  of  it  is  true,  but  sets  up  cer-  > 
tain   things    perfectly    inconsistent   with   it. 
The  real  truth  is  that  the  second  alternative 
of  the  issue  ought  to  be  rejected,  and  the 
real  question  is  "whether  the  Ranee  Hur- 
"reepreah,  the  stepmother  of  the  plaintiff, 
"was  entitled   to — ,"  which    I   think  must 
mean   was   entitled   to   ai  the  time  of  her 
deaths  because  that   is  the   material   thing, 
*'  and  in  possession  of,  all  the  contested  pro- 
'*  perties  by  acquiring  them  benamee  of  the 
"persons  alleged   by  the  plaintiff."     If  the 
plaintiff  has  failed  to  prove  the   affirmative 
of  that  issue,  if  it  appears  on  hi?  own  evi- 
dence that  they  were  not  so  purchased,  and 
did   not   so   continue   at   the   time   of  her 
death,  the  consequence  is  the  plaintiff  must 
fail,  and   the  defendant   may   say :  "  It  is 
"  wholly  immaterial  whether  1  prove  my  case 
**or  not;  you  have  not  proved  yours." 

Their  Lordships  are,  therefore,  of  opinion 
that  it  was  perfectly  open  to  the  Court  to 
decide  the  case  on  the  gfounds  on  which 
they  do  decide  it.  Their  Lordships  are  also 
of  opinion  that  the  Court  below  have  not  at 
all  miscarried  in  point  of  law;  that  if  the 
real  truth  of  the  facts  is  this,  that  though 
these  properties  were  purchased — as  unques- 
tionably on  the  evidence  t(^eir  Ix)rdships 
think  they  were — ^wiih  the  money  of  the 
Ranee  Hurreepreah,  ^et  nevertheless,  if  she 
purchased  them  with  the  express  intention 
at  the  time  that,  after  her  death,  they  should 
go,  as  to  those  which  were  purchased  first  to 
Sheeb  Soonduree,  and  as  to  those  which  were 
purchased  afterwards  to  Ram  Chunder,  that 
would  not  be  a  purchase  benamee  within  the 
meaning  of  the  issue;  that  would  not  be  a 
purchase  on  the  terms  that  the  property  was 
to  be  absolutely  hers,  but  would  be  a  purchase 
with  the  intention  of  benefiting  the  person 
in  whose  name  the  purchase  was  made; 
and  their  Lordships  are  of  opinion  that  it 
would  make  no  difference  in  point  of  law 
whether  she  did  or  did  not  reserve  a  life-inter- 
est and  control  over  the  disposition  of  the 
"^proceeds  of  the  property  during   her  life. 


One  may  observe  that  on  the  evidence  it 
would  rather  appear  that  she,  doring  bei 
lifetime,  did  bestow  very  considerable  bene- 
fits on  both  the  mother  Sheeb  Soonduree  aid 
the  boy,  so  that  practically,  in  all  probabilitT. 
she  gave  them  quite  as  much  as  the  proceeds 
of  the  property. 

Well,  then,  the  Coifrt  below  not  having  mis- 
carried in  point  of  law,  so  far  from  having 
miscarried  in  point  of  fact,  the  evidence  is 
very  string,  indeed,  that  the  purchase  from 
the  very  beginning  was  made  with  the  inten- 
tion that  the  property  should  not  go  to  her 
heir  at-law,  but  should  go  to  Sheeb  Soonduree, 
or,  if  Sheeb  Soonduree  was  dead,  sbonld  goto 
Ram  Chunder.  It  is  really  quite  sufficient 
to  refer  to  a  single  witness  at  page  29. 
•*  The  witness,  on  hearing  the  dep^iiion,  said 
**  that  bis  answer  to  the  question  by  the 
"  Court  has  not  been  taken  down ;  my  answf 
''  is  that  the  Ranee  used  to  say  that  all  tbeie 
"  properties  were  Ram  Chunder's,  and  ber 
"  care  was  that  they  remain  as  Ram  Chan* 
"  der's."  It  is  perfectly  plain  that  she  had 
purchased  them  with  the  original  inteniioc 
of  benefiting  him  in  order  that,  after  her 
death,  they  might  go  to  him. 

That  being  the  case,  their  Lordships  are  (< 
opinion  that  they  must  advise  Her  Majesty 
that  this  appeal  should  be  dismissed. 


I  The  6ih  December  1870. 

Present: 

Sir  James  W.  Colvile.  Lord  Justice  James, 
;  Ijord  Justice  Mellish,  and  Sir  Lawrence 
]      Peel. 

i  Prejudice  against  party  to  suit— Tnunfef  •f** 
I  —Application  to  ZiUah  Judge. 

I     On  Appeal  from  the  High  Court  at  Aira^ 
I  Mohur  Singh 

versus 
Ghureeba  and  others. 

I  \\'here  there  is  a  general  feeling;  in  a  di*t"cl  *|[»^ 
the  party  to  a  suit,  and  such  party  feels  thit  ■«  »  "J* 
likely  to  have  a  fair  trial  before  the  local  Jad^  •«»»« 
'  feehnjr  in  the  district  against  him,  his  proper  coorse» 
1  to  petition  the  European  Judge  to  remove  the  case  itw 
,  his  Court,  and  to  try  it  in  the  first  instance. 

i  This  case  has  been  before  three  Courts  in 
India,  of  which  the  High  Court,  of  coarse* 
merely  dealt  with  the  points  of  law  wni« 
were  raised  on  special  appeal,  and  ha^c  ^ 

I  been  very  strongly  pressed  here.    There  wc 
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:^Q    questions  in   the   cause.    The  first   is 
lehetber   the   respondents,  the    plainti£Fs    in 
tfce  (Jourt  below,  have  succeeded  in  establish- 
ing'   that,  when  their  puttee  was  confiscated 
and  sold  under  one  of  the  penal  Acts  passed 
during:  the  time  of  the  Mutiny,  it  was  pur- 
chased by  the  appellant  in  the  name  of  his 
son,  upon  the  contract  pr  understanding  that, 
upon  payment  of  the  whole  purchase  money, 
of  wliich  the  plaintiffs  had  already  paid  part. 
the    rest  being  found  by  the  appellant,  they 
should  be  put  in  possession  of  the  whole  of 
their   ancestral  rights  in  the  puttee  ?     That 
15  a  question  of  fact ;  and  if  that  agreement 
i$  made  out  to  have  been  the  understanding 
and  contract  between  the  parties,  the  second 
question  is,  what  are  the  equities  which  should 
be  applied  to  it  ? 

Mr.  Leith,  having  to  contend  with  the  judg- 
ment of  the  two  Courts  which  tried  the  ques- 
tion of  fact,  has  very  fairly  brought  to  our 
notice  certain  grounds  upon  which  their  con- 
clusion should  be  impeached,  and  it  is  im- 
possible to  deny  that  several  of  those  grounds 
have  some  foundation.     He  has  urged,  first 
that  a  considerable  amount  of  the  evidence 
admitted  was  mere  hearsay  evidence;  secondly, 
that  among  the  evidence  which  was  impro- 
■  perly   admitted   was  the  conviction  by  the 
Magistrate,  which  ought  not,  in  any  point  of 
view,  to  have  been  used  as  evidence  against 
the  party  in  the  civil  suit,  according  to  the 
strict  rules  of  evidence,  and  which,  having 
been  reversed  by  the  Judge,  no  matter  on 
what  grounds,  had  ceased  to  be  a  standing 
conviction  against  the  appellant.     The  third 
ground  taken  was  the  state  of  feeling  against 
the  appellant  in  the  district ;  and  in  particu- 
lar the  strong  animosity  existing  betweefi  him 
and  the  tehseeldar  and  Syud  Ali  Shah,  who 
were   two   of   the   witnesses ;   and   the   last 
ground  upon  which  the  finding  of  the  two 
Courts  was  impeached  was  the  strong  impro- 
bability that  the  appellant,  who  had   been 
instrumental    in   brmging  to  justice  certain 
persons  of  this  village  connected  with  the 
plaintiffs,  should  have  been  the  person  chosen 
to  make  the  purchase  on  their  behalf. 

It  seems  to  their  Lordships  that,  giving  full 
weight  to  all  these  objections,  there  is  still 
sufficient  and  more  than  sufficient  proof  in  the 
unsuspected  evidence  given  in  the  cause  to 
support  the  decrees  against  which  the  appeal 
is  brought.  Their  Lordships,  of  course,  do 
not  give  to  a  decree  founded  upon  evidence 
which  has  been  so  impeached  the  same  weight 
which  they  would  give  to  the  finding  ot  an 
Indian  Court  upon  evidence  against  which  no 
such  objection  can  be  alleged.     But  they  are 


not  in  the  position  of  a  Court  of  law  in  this 
country  before  which,  on  a  motion  for  new 
trial,  it  is  shown  that  evidence  improper  to  be 
admitted  has  been  admitted  before  the  Jury. 
The  Court  in  that  case  are  not  judges  of  fact, 
and  are  unable  to  say  what  weight  the  Jury 
may  have  given  to  the  evidence  that  ought  not 
to  have  been  admitted.  But  it  is  the  duty  of 
their  Lordships,  who  are  judges  of  the  fact  in 
such  a  case  as  this,  to  consider  whether,  throw- 
ing aside  the  evidence  which  ought  not  to 
have  been  admitted,  there  still  remains  suffi- 
cient evidence  to  support  the  decrees.  Their 
Lordships,  Jievenheless,  must  express  their 
regret  that*The  Court  of  first  instance  in  the 
case  before  them  should  have  been  as  lax  as  it 
has  been  in  the  admission  of  evidence.  The 
improper  reception  of  evidence  is  always  to  be 
deprecated,  -if  only  from  its  tendency  to  pro- 
voke an  appeal. 

Now,  setting  aside  all  the  hearsay  evidence, 
setting  aside  the  conviction  (the  proceedings 
in  reference  to  which  seem  to  have  been  of  a 
somewhat  singular  character),  and  even,  for  the 
sake  of  argument,  admitting  that  the  tehseel- 
dar's  evidence  is  not  to  be  entirely  relied  upon, 
though  their  Lordships  are  by  no  means  pre- 
pared to  say  that  that  person  is  unworthy  of 
credit,  and  resting  solely  on  the  evidence 
which  was  given  by  the  bankers,  and  the 
person  described  as  the  zemindar  of  Baroot, 
it  seems  to  their  Lordships  impossible  to  say 
that  the  finding  of  the  Court  below  was  wrong. 
The  bankers'  evidence  is  peculiarly  valuable, 
because  it  is  clear  upon  the  proceeding  that 
the  whole  of  th(  village  of  Baroot  was  sold 
together.  The  bankers  were  the  persons  who 
were  employed  by  persons  interested  in  the 
other  puttee  forming  part  of  that  village  to 
purchase  it  on  their  account.  They  admit  such 
a  contract.  They  speak  from  their  own 
knowledge  t(^the  fact  that  the  Singhs  bought 
in  the  same  way  for  the  benefit  of  the  persons 
interested  in  the  othtfr  puttee,  and  they  speak 
also  to  payment  of  the  earnest-money.  The 
other  witness  is  apparently  a  witness  of  greater 
respectability  than  we  usually  find  in  such  a 
case.  It  is  impossible  for  their  Lordships  sit- 
ting here  to  estimate  the  force  of  the  argu- 
ments which  have  been  brought  against  the 
testimony  of  these  witnesses  by  Mr.  Leith ;  it 
is  impossible  for  them  to  say  what  may  be  the 
feelings  which  have  possibly  prompted  their 
evidence  against  the  appellant.  Certainly  the 
general  feeling  of  the  district  seems  to  be 
strongly  against  him.  and  the  conviction  that 
the  transaction  which  the  plaintiffs  have  put 
forward  is  really  a  true  transaction  appears  to^ 
be  general.  But  can  we  thence  infer  that  the 
respondents'  case  is  a  false  story?    It  is  jilst 


10 


Privy 


THE    WBIKLY    RKPORTKR. 


CouMciL 


[Vol.  XV. 


as  likely  to  be  true,  and  one  can  conceive  no 
gtory  which,  if  true,  would  be  more  likely  to 
create  a  general  feeling  against  the  appellant. 
If  be  felt  that  he  was  not  likely  to  have  a  fair 
trial  before  the  local  Judge  with  that  feeling 
in  the  district  against  him,  his  proper  course 
was  to  petition  the  European  Judge  to  remove 
the  case  into  his  Court,  and  to  try  it  in  the 
first  instance.     But  if  he  has  not  done  that  - 
if  he  has  taken  a  trial  in  the  ordinary  c:ourt, 
and  that  Court  has  found  agaiiA  him,  and 
the  evidence  properly   received   appears   to 
their  Lordships  to  be  trustworthy,  or  at  least 
to  be  such  that  it  is  impossible  for  them  to 
s.iy    that    it  is    not    trustworthy — how    can 
their  Lordships  be  called  upon   now  to  set 
aside  the  finding  of  that  Judge,    confirmed 
as  it  was  afterwards,  on  appeal,  by  the  Zillah 
J  udge  ? 


The  7ih  December  1870. 

Present ;  , 

Sir  James  \V.  Col  vile,  lx>rd  Justice  Jame*,! 
Lord  Justice  Mellish,  and  Sir  LawTencc| 
Peel. 

Succession — Coparceny— Cttstom—Ancesixai 

property. 

On  Appeal  from  the  High  C^urf  at 
CalcHt/a^ 

Umritnalh  Chowdhry 

versus 

Goureenath  Chowdhry  and  others. 

By  the  common  law  of  Hindoostan,  t^r  descent  t^ 
tn  coparceny  where  no  other  custom  or  right  is  profci^ 

The  fact  that  a  settlement  was  made  by  the  Goverm 
mcnt  in  the  name  of  an  elder  son,  and  thathehascoal^ 
niied  to  be  solely  re(|rfstered  from  tliat  time  to  tlfe^ 
affords  nu  conclusive  evidence  a$rainsl  the  title  0^  dbt 
young^er  brother  in  property  which  was  ooce  the  pi»>| 
perty  of  the  father.  Tlie  mere  fact  that  one  of  t«a 
brothers  was  registered,  so  as  to  be  the  proprietor  ta 


the  outer  world,  is  not  of  ^reat  weight  on  that 

if  there  has  been  a  continuous  enjoyment  oi  thr  pn»>| 

perty  by  both  brothers  upon  equal  terms. 

This  case,  which  has  occupied  the  gteaist 


,     ^      .     r  ..    ,  .     ,  ^u     ij       •   I  part  of  two  days,  appears  to  their  Lordships, 

In  the  Court  of  hrst  mstance,  the  Prma- '  ^^^^  reduced  to  its  legitimate  and  reasonable 

pal  Sudder  .Vmeen  seems  to  their  Lordships  ,  dimensions,  to  be  a  very  short  case.    The  re- 
levant and  material  facts  are  few  and  not  sub* 
to  have  mistaken  the  effect  of  the  contract,  j  staniially  in  dispute  for  any  purpose  wbicJi 

and  to  have  held  that  the  parties  were  entitled  !  t^''  I-ordships  have  10  decide. 

to  recover  only  such  a  proportion  of  the  lands  ;      'I'he  contention  on  the  part  of  the  plaintiib 

j  below — the  respondents  here  —is  that  a  cer- 
as  the  sum  which   they   had   actually   paid  j  tain  estate,  a  zemindary  with  accretions  which, 

might  be   taken   to   represent.     Tfie  Zillah  1  ^^>'^^.^"'^^^°"^^^f  ^"^^^ 

°  ^  I  by  the  investment  ot  the  profits  of  tbiiestatq 

Judge,  Mr.  Sapte,  seems  to  have  put  a  more    was  an  ancestral  estate  which  descended 

.    •  ,    •  ,,    ,  them  and  the  appellant,  who  was  a  cousin,  I 

correct  interpretation  upon  the  contract.     He  j  coparceny.     It  is  admitted  that,  by  the  com 

treated  it  as  a  contract  upon  which,  on  pay- 


ment of  the  balance,  they  would  be  entitled 
to  the  whole.  He  did  not  fix  a  period  at 
which  this  redemption,  if  one  may  so  call  it, 
was  to  take  place ;  but  that  was  set  rip^ht  bv 
the  decree  of  the  High  Court. 


mon  law  of  Hindoostan,  the  descent  is  in 
parceny  where  no  other  custom  or  right  is 
proved.  The  case  of  the  plaintiffs  was  th&i 
this  property  was  ancestral  pro|>erty,  which 
had  belonged  to  their  grandfather,  one  Hurjee, 
and  descended  from  Hurjee  upon  thetwo  sons, 
Bacharam  and  Sheebloll,  the  fathers  of  the 
respective  parties. 


The  case  mainly  relied  upon  in  the  Court  in 
■  India  on  the  other  side  was,  that  there  wa? 
It,  therefore,  seems  to  their  Lordshi[)s  that,  I  no  foundation  whatever  for  this  assertion; 

,  '  that  the  propeny  was  not  ancestral  proper- 

on  the  whole,  substantial  justice   has   been    ly— that  the  grandfather  never  had  any  pro- 

.    done  in  this  case,  and  they  will  advise  Her  *      «From  the  jud^mentV  Kemp  and  Pundit,  |J..m 

.Alajesty  to  dismiss  the  appeal.  f^T-n^o^^^^^  '''  ''  "'''  ^"^^  '''  '    ' 
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perty  at  all,  but  that  it  was  an  acquisition 
by  Bacharam  himself  under  a  grant  made  to 
hi^  individually — or,  as  we  should  say  in 
Knglish  law,  an  acquisition  by  him  by  pur- 
chase :  so  that  he  became  a  new  root  of 
descent,  and  so  that  the  common  title  alleged 
to  be  derived  from  the  grandfather  had  no 
existence.  , 

Now,  it  has  been  proved  to  the  satisfaction 

of  the  Court  below,  and  proved  entirely  to  the 

satisfaction  of  their  Lordships — indeed  was 

hardly  disputed  at  last  in  the  arguments  at 

the  bar — that  this  property  was  originally  a 

zemindary,  of  which  Hurjee,  the  grandfather, 

iras  possessed.     Document  after  document, 

and  all  the  evidence  in  the  cause,  go  to  show 

that  Bacharam  in  the  first  settlement,  then  in 

.the   decennial   settlement,   and  then   in  the 

perpetual  settlement,  claimed  to  have  it  made 

viih  him  bv  reason  of  his  hereditarv  right  to 

the  zemindary  as  hereditary  zemindar.     That 

■  being  proved,  that  it  was  Hurjee's  property, 

'  and  that  Bacharam  was  entitled  by  descent, 

of  course  the  next  proposition  wonld  equally 

follow,  unless  there  is  something  to  exclude 

it ;  that  is,  that  he  would  not  be  eniided  to  it 

himself,  but  that  he  and  his  brother  would 

succeed  to  it  as  coparceners. 

Well,   has    anything  occurred    to    divest 
that  right  which,  in  a  case  of  ordinary  pro- 
perty,  was  certainly  vested  in  the  two  jointly 
at   the  time  when  the   history  of  this  case 
begins  ?    Their  Lordships  are  unable  to  find 
anything  to  alter  the  right  which  existed  a^ 
the  time  when  the  descent  was  cast.     The 
fact  that  the   settlement   was   made  in  the 
name  of  the  elder  son — whether,  originally, 
when  he  was  a  minor,  or  not — the  fact, that 
he  has  continued  to  be  solely  registered  from 
that  time  to  this,  aflFords  no  conclusive  evi- 
dence against  the  title  of  the  shareholder. 
There  is  documentary  evidence,  on  the  other 
side,  of  his  being  recognized  as  a  shareholder, 
but  not  very  strong  or  very  conclusive  evi- 
dence.    The  mere  fact  that  one  of  the  two 
brothers  was  registered,  so  as  to  be  the  pro- 
prietor to  the  outer  world,  does  not  seem  to 
their  Lordships  to  be  of  very  great  weight 
any  more  than  it  did  to  the  Court  below ; 
and  in  respect  to  the  actual  enjoyment  of  the 
property,  there  has  been  beyond  all  question  a 
continuous  enjoyment  by  both  upon  equal 
terms.     The  two  lived  together;  the  families 
lived  together,  they  messed  together,  and  all 
the  marriage  and  funeral  ceremonies  and  other 
ceremonies  of  their  religion  were  performed 
at  the  joint  expense  out  of  the  income  of  the 
property,   and   apparently,   as   far   as   their 
Lordships  can  see,  upon  equal  terms,  and  not 


as  the  bounty  of  an  elder  brother  to  a  mere 
dependant  who  had  no  right  whatever  to  the 
property. 

It  appears  to  their  Lordships,  therefore,  that 
the  case,  as  principally  alleged  in  the  Court 
below,  has  entirely  failed,  and    it  becomes 
necessary  to  consider  the  other  topics  which 
have  been  very  much  relied  upon  at  the  bar 
here,  as  they  were  at  a  late  part  of  the  case 
in  the  Court  below.     It  is  alleged  that,  ad- 
mitting it  to  have  been  Hurjee's  property,  ad- 
mitting it  to  have  been  ancestral  property  in 
that  sense,  it  was  properly  which  descended 
to  Bachararn  as  the  eldest  male  heir  by  reason 
of  its  being^ubject  to  a  custom  of  primogeni- 
ture.    The  custom  of  primogeniture  is  stated 
in  two  ways,  first  as  a  custom  of  a  district 
so  as  to  bring  it  within  the  Regulation  of  \%oo ; 
that  is  to  say,  it  is  the  custom  of  a  district 
supposed  to   be   a   jungle   mehal   in   zillah 
Bhaugulpore.     Now,  of  the  existence  in  any 
known  district  whatever  of  anything  which 
can  be  predicated  as  a  jungle  mehal  in  which 
this   zemindary   is  situated,  there  is  neither 
pleading  nor  evidence.     There  is  nothing  at 
all  to  show  any  custom,  except  a  Collector's 
letter  with  respect  to  a  custom  extending  to 
all    the   zemindaries   throughout   the   whole 
Zillah  of  Bhaugulpore ;  and  certainly  it  would 
be  very  strong  indeed  to  hold,  merely  upon 
that  evidence,  that  there  was  a  custom  proved 
extending    to    the   whole   of  the   Zillah   of 
Bhaugulpore,  or  to  the  whole  of  any  undefined 
district  within  that  zillah,  of  which  the  Court 
below  sa}s  it  has  never  heard  anything,  it.be- 
ing,  they  say,  perfectly  notorious  that  no  such 
custom    exists    within    that    district.     Well, 
then,  the  evidence  of  that  custom  appears  to 
their   Lordships   to   be  absolutely   nothing. 
Then,  there  is  the  other  custom — supposed  to 
be  a  family-custom,  a  custom  of  this  particular 
family,  under^which  cuspm  it  is  alleged  that 
Bacharam  succeeded  at  such  a  time — that  is 
before  the  year  1 794,"*in  such  a  way  as  to  ex- 
clude the  title  of  his  younger  brother.     Of 
that  family-custom  there  really  is  no  sufficient 
allegation,  if  there  be  any  allegation  at  all. 
Their  Lordships  find  nothing  on  the  pleadings 
to  raise  such  a  custom  as  that  in  the  manner  in 
which  it  ought  to  have  been  raised,  if  it  was 
intended  to  have  been  pleaded  and  proved  in 
this  case.     It  is,  in  fact,  inconsistent  with  the 
Cise  almbst  entirely  relied  on  by  the  defendant 
I  n  the  Court  below :  that  is  to  say,  of  the  new 
acquisition  made  by  him  under  the  grant  or 
poitah  from  the  Government.     But  if  there  be 
anything  which  is  sufficient  to  raise  it,  which 
their  Lordships  do  not  see,  there  is  an  equal 
want   of  satisfactory   evidence   of  any  such 
custom.     There  is  some  trace  in  the  Collec- 
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tor's  letter  of  a  sort  of  general  custom  extend- 
ing through  the  whole  of  Bhaugulpore,  all 
the  zemindaries  being  held  by  thai  kind  of 
title;  but  the  genealogical  tree,  which  is  ihe 
only  thing  otherwise  which  is  in  evidence,  is 
certainly,  in  their  Lordships'  judgment,  in- 
sufficient to  found  a  family-custom,  which 
the  Court  below  have  held  must  be  proved  by 
something  like  what  we  shoul'i  call  in  this 
country  immemorial  usage.  It  is  a  thing 
which  cannot  be  predicated  of  a  simple  and 
single  estate,  the  title  to  which  dates  from 
comparatively  a  short  period  of  time  back. 
Both  these  cases  of  family  and  ]£cal  custom, 
the  burden  of  which  was  entrrelv  on  the 
defendant,  have  failed,  and  that  brings  it  back 
to  the  case  which  the  plaintifiFs  below  had  to 
prove;  that  is  the  simple  fact,  that  this  ^Yas 
ancestral  property  of  their  common  grand- 
father. 

That  being  so,  and  it  being  substantially 
admitted  that  there  was  no  other  source  from 
which  the  acquisitions  could  be  made,  the 
decree  of  the  Court  below  seems  to  their  Lord- 
ships to  be  right,  and  they  will,  therefore,  re- 
commend Her  Mrijesty  that  the  decree  be 
affirmed,  and  the  appeal  dismissed. 


The  8th  December  1870. 

Present : 

Sir  James  W.  Colvile,  Lotfd  Justice  James, 
Lord  Justice  Mellish,  and  Sir  Lawrence 
Peel. 

Title — Conyeyance— Adoption— Dc^ds— Sus- 
picion—Perjury  and  forgery. 

On  Appeal  from  the  High  Court  at  Calcutta* 

Kali  Chund^r  Chowdhry 

versus 

Shib  Chunder  Bhadoory  and  others. 

Where  a  Hindoo  executes  a  kobala  in  favor  of  another 
at  a  time  when  he  has  no  title  to  the  property,  his  sub- 
sequently becoming  entitled  as  heir  would  not  make  the 
kobala  good. 

The  mere  circumstance  that  a  deed  of  adoption  is  not 
registered  is  no  ground  why  the  adoption  should  not  be 
believed. 

Instruments  which  are  proved  by  all  the  attesting 
witnesses,  and  against  which  there  is  no  e.vidence  on  the 
other  side,  oujjht  not  to  he  set  aside  and  treated  as  worth 
nothing  on  a  mere  possible  suspicion  of  perjury  and  for- 
gery^  

*  From  the  judgment  of  E.  Jackson  and  Glover,  J  J., 
in  Special  Appeal  No.  3554  of  1864,  dated  12th  April 
i86s— 2  VV.  K„  Civile  p.  a8i. 


This  is  an  action  brought  to  recover  a  tft*; 
look,  called  No.  396,  Sakeer  Mamood,  and  baft 
the  plaintiffs,  who  are  respondents  in  t3«i 
appeal,  and  the  first  defendant,  who  is  ihe 
appellant,  claim  by  deeds  under  the  sane 
owner,  viz,y  Godadhur  Toee.  A  kobala  trader 
which  the  plaintiffs  claim  was  the  first  ex-^ 
ecuted  in  point  of  tine.  It  was  not  a  kobala 
executed  to  the  plaintiffs  themselves,  but  was 
executed  to  Kedar  Nath  Lahoory,  who  is  the 
third  defendant,  and  who  subsequently  ex- 
ecuted  another  kobala  to  the  defendants.  But 
it  was  objected  on  the  part  of  the  first  de* 
fendant  in  the  Courts  below,  and  also  before 
us.  that,  at  the  time  when  Godadhur  Toee 
executed  that  kobala  under  which  the  plaiofe* 
iffs  claim,  he  had  no  rii^ht  or  title  to  the 
property  in  question  at  all.  It  appears  tol» 
admitted  on  all  hands  in  the  (?ourt  bdov 
that  if  he  had  no  title  to  the  property  ai  the 
time  he  executed  that  kobala,  his  subseqneDt* 
ly  becoming  entitled  as  heir  wonld  not  make 
the  kobala  good.    • 

Now,  the  question  whether  he  had  any 
title  to  the  property  at  the  time  he  executed 
that  kobala  appears  entirely  to  depend  open 
this — whether   Hurree   Coomar  Toee.  who 
was  the  original  owner  of  the  property,  \aA 
adopted  Beny  Chunder  as  his  adopted  son 
during  his  lifetime;  because,  if  he  bad  so 
adopted  him,  then   Beny  Chunder  was  the 
heir  of  Hurree  Coomar,  and  became  entitled 
to  the  property  on  Hurree  Cooinar's  death; 
*nd  as  Beny  Chunder  did  not  die  until  after 
•the  execution  of  the  first  kobala  bf  Goda- 
dhur Toee,  under  which  the  plaintiffs  daim. 
if  the  adoption  of  Beny  Chunder  was  good, 
then  that  kobala  was  bad,  and  the  plaLoiiffs 
ha\%  not  made  out  their  title. 

The  whole  question,  therefore,  tonis  on 
whether  there  was  a  good  adoption  of  Beny 
Chunder  bv  Hurree  Coomar.  The  two  Courts, 
the  first  Court  before  which  the  case  ««s 
heard  and  the  Court  of  Appeal,  have  come  to 
different  conclusions  on  the  qoestion.  Tae 
Judge  of  the  first  instance — akhoagh  he 
mentions  other  grounds,  which  their  Lord- 
ships  do  not  think  tenable,  for  his  decision- 
came  to  the  conclusion  that  the  adoption  was 
good.  He  believed  the  evidence  of  it,  and 
believed  that  the  documents  relating  to  it 
were  genuine  documents.  On  the  other 
hand,  the  Principal  Sudder  Ameen  came  lo 
the  conclusion  that  the  adoption  never  bad 
taken  place  at  all ;  he  disbelieved  the  wit- 
nesses who  spoke  to  it,  and  seems  10  have 
come  to  the  conclusion  that  all  the  documents 
which  were  produced  in  support  of  It  were 
forgeries. 


1 


*7«0 


Privy 


THE    WEEKLY   REPORTER. 


CounciL 


h 


ICoNT,  iheir  Lordships   have  carefully  ex- 
Blned  the  evidenceon  the  one  side  and  on  the 
Aicr  ;  and  they  are  of  opinion  that  the  evi- 
temre  in  favor  of  the  adoption  very  greatly 
Nreponderates.    The  adoption  is  proved  by  a 
considerable  number  of  apparently  respect- 
Jble  persons,  and  the  documents  necessary  to 
xmslUute   an   adoption   are   produced   and 
>rov-cd  by  the  attesting   witnesses.     It  will 
t>e    right,  however,  to  examine  the  reasons 
pven  by  the  Principal  Sudder  Ameen  for 
lef  using  to  believe  that  the  adoption  had  taken 
lilace.     In  the  first  place,  it  is  said  that  there 
are  not  sufficient  members  of  the  family  and 
persons  of  ftie  same  caste  called  as  might  have 
l>een  expected.     The  answer  to  that  appears 
to  be  very  clear,  viz.y  that  it  is  admitted  on  all 
hands  that  Hurree  Coomar  had,  in  fact,  no  re- 
lations whatever  except  this  Godadhur  Toee, 
who  was  a  very  distant  relation,  and  there- 
'  fore  it  is  impossible  that  oth^fs  should  have 
been  called.     Then,  another  objection  that  is 
made  is  that  the  priest  of  the  family,  who 
appears  to  have   been   the   person  who  is 
alleged  to  have   performed   the   ceremony, 
when  called  as  a  witness,  denies  that  there 
was  any  adoption  at  all.     It  appears,  ho\^ 
ever,  that  this  very  priest  is  himself  a  wit- 
ness to  the  deed  of  gift,  and  he  denies  that 
that  deed  was  a  genuine  deed,  and  says  ^^^^ 
he  himself,  in  fact,  was  a  party  to  the  subse- 
quent fabrication  of  it;  his  story  being  that 
the  adoption   was  a  thing   which   had   not 
taken  place  at  all  in  Hurree  Coomar's  lifetime, 
bat   was  only   thought  of  after  his   death. 
Their    Lordships    are    of   opinion    that    no 
weight  whatever  ought  to  be  given  to  the 
evidence  of  a  witness  who  himself  comes  and 
says,  not  only  that  the  deeds  were  forged, 
but  that  he  himself  had  been  a  party  to  the 
making  of  them.     Then  it  is  said  that  the 
barber    also    gives     evidence     against     it. 
Whether  the  witness  who  is  supposed  to  be 
the  barber  was  the  barber  or  not  does  not  at 
all  clearly  appear.     11^  does  not  himself  say 


that  he  was  a  barber ;  he  only  says  that  he 
was  a  ryot  who  had  the  means  of  knowing, 
and  who  knew  something  about  it,  because, 
he  says,  he  occasionally  went  to  the  house. 
But  then  it  is  a  very  strong  confirmation  of 
the  truth  of  the  adoption  that,  with  one  ex- 
ception, all  the  witnesses  who  are  called 
against  the  adoption,  and  profess  to  say  there 
was  no  adoption,  admit  that  this  boy,  Beny 
Chunder,  was,  some  say  one  year,  and  some 
two  years,  before  Hurree  Coomar's  death, 
brought  to  Hurree  Coomar's  house,  and  there 
lived  with  him,  and  was  brought  up,  in  fact, 
as  his  son — one  of  them  says  with  a  view  to 
adoption.  Now,  no  doubt,  that  does  not  of 
itself  make  an  adopted  son  or  make  him  the 
heir ;  but  when  you  find  a  larger  body  of 
witnesses,  who  appear  to  have  had  quite  as 
much  or  belter  knowledge  of  the  facts,  come 
and  say  that  the  ceremonies  of  adoption  were 
actually  performed,  and  that  they  were 
present  at  them,  and  that  the  deeds  were 
genuine  deeds,  then  the  fact  that  these  wit* 
nesses  who  deny  the  adoption  are  obliged  to 
admit  that  the  boy  was  being  brought  up  in 
the  house  during  Hurree  Coomar's  lifetime 
very  strongly  confirms  their  evidence. 

It  is  said  also  that  the  deeds  were  not  re- 
gistered. If  they  had  been  registered,  it 
would  hftve  been  more  clear,  but  it  appears 
to  be  such  a  common  thing  not  to  register 
deeds  that  th«ir  Lordships  cannot  think  the 
mere  circumstance  i>l  their  not  being  re- 
gistered is  any  ground  why  the  adoption 
should  not  be  believed.  Then,  indeed,  the 
Judge  who  disbelieves  the  adoption  himself 
refers  to  the  wuseatnamah,  which  was  ex- 
ecuted by  the  widow  appointing  the  guar- 
dians, as  a  genuine  instrument.  If  that  is  so, 
it  is  the  strongest  evidence  of  the  adoption, 
for  it  in  terms  recognizes  the  adoption  as 
having  been  made. 

It  is  important  also  to  consider  on  which 
side  the  possession  went,  because  iftheadop-^ 
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lion  was  recognized  soon  or  immediately  after 
Hurree  Coomar's  death  and  between  his  death 
and  the  death  of  the  adopted  son,  and  the 
adopted  son  was  the  party  in  possession,  and 
not  the  alleged  heir,  that  is  very  much  in 
favor  of  the  adoption.     Now,  the  great  weight 
of  evidence  clearly  is,  that  the  adopted  son  was 
in  possession.     There  was  an  inquiry  before 
the  Magistrate,  which  resulted  in  the  adoption 
being  recognized  ;  the  guardians  of  the  infant 
took  possession  ;  they  gave  a  lease  of  the  pro- 
perty to  the  third  defendant,  under  which  he 
took  possession,  and  under  which  possession 
has,  in  fact,  been  kept  up  to  the  present  time. 
Therefore,  the  possession  has  gone  along  with 
it;  and  though  Godadhur  Toee  certainly  seems 
to  have  executed  this  kobala   to   the   party 
under  whom  the  plaintiffs  claim,  he  did  not, 
as  far  as  their  Lordships  can  see,  during  the 
life  of  the  adopted  son,  take  any  other  step 
whatever.     It  is  proved  by  two  witnesses  that 
the  purchase-money  which  he  was  to  receive 
was  not  paid  at  the  lime  ;  whether  it  has  been 
paid  afterwards  is  left  in  a  great  deal  of  doubt, 
and  that  circumstance  tends  to  show  that  he 
vvas  not  the  real  owner  in  possession,  but  a 
person  who  was  merely   selling  a   possible 
title. 

Under  these  circumstances,  their  Lordships 
are  of  opinion  that,  although,  uo  doubt,  it  may 
be  desirable  carefully  to  examine  cases  of  pos- 
sible fraud,  yet  thaw  instruments  which  are 
proved  by  all  the  atte«ling  witnesses,  and 
against  which  there  is  no  evidence  on  the 
other  side,  ought  not  to  be  set  aside  and 
treated  as  worth  nothing  on  a  mere  possible 
suspicion  of  perjury  and  forgery. 

There  was  an  appeal  to.  the  High  Court 
purely  on  points  of  law,  but  those  points  have 
not  been  argued  before  their  Lordships- -in 
fact,  they  have  been  abandoned. 

Their  Lordships  will,  therefore,  recommend 

V  Her  Majesty  to  afTirm  the  decision   of  the 

High  Court  dismissing  the  special  appeal ;  to 


allow  the  appeal  so  far  as  it  relates  to  tk 
decree  of  the  Principal  Sudder  Ameen.  to 
reverse  that  decree,  and  to  declare  that,  la 
lieu  thereof,  a  decree  should  be  made  dis- 
missing  the  appeal  from  the  Court  of  lim 
instance  with  costs ;  to  declare  farther  that 
any  costs  which  the  appellant  may  have  paid 
in  India  other  than  the  costs  of  ihc  special 
appeal  be  repaid  to  him :  the  appellant  to  have 
the  costs  of  this  appeal,  except  so  far  as  ihcf 
have  been  increased  by  appealing  against  the 
decree  of  the  High  Court. 


The  8th  December  i8;o. 

Preseni  : 

Sir  James  W.  Colvile,  Lord  Justice  James,  j 
Lord  Justice  Mellish,  and  Sir  Lawrence  ' 
Peel. 

Mortg^ag^e— Consideration-money — Foreclosure 

—Estoppel 


• 


On  Appeal  from  the  High  Cowtat 
Calcu/fa.^ 

Ram  Surun  Singh 

7Hrsus 

Mussamut  Pran  Pearee. 


A  defendant,  wlio  has  executed  a  mortgage  and  forio- 
ally  acknowledged  under  his  hand  and  seal  the  receipt 
of  the  consideration-money,  niay,in  a  suit  forforeclostrc 
by  the  mortgagee  out  of  possession,  deny  that  tht 
money  was  advanced,  the  mortgage>deed  not  cmtin^^ 
any  estoppel. 

L\  this  case  their  Lordships  are  ol  opinion 
that  it  is  impossible  to  treat  this  deed  ck 
conditional  sale  and  mortgaiiife  as  creating 
any  estoppel.  It  is  sought  to  be  enforceJ 
by  a  person  out  of  possession.  It  is,  in 
truth,   the  case  of  a  common  mortage  in 

*  From  the  judgment  of  Steer  and  Uvinire,  JJ-.  " 
Regular  Appeal  No.  147  of  iSGj.  datcdaiatSeptembci 
1864-1  W.  R.,  p.  156. 
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vhlch  the  defendant  says  there  never  was 
he  money  advanced.  It  is  open  to  a  mort- 
Sa^or  in  this  country  to  deny  that  the 
tnoney,  the  receipt  of  which  is  formally  ac- 
knowledged under  his  hand  and  seal,  was  ad- 
iranced»  and  to  cut  it  down  to  a  nominal  sura 
or  nothing.  That  being  so,  and  the  instru- 
ment being  relied  upon  bf  a  person  out  of  pos- 
session seeking  to  obtain  possession  through 
Jie  medium  of  a  foreclosure- suit,  it  appears 
Lo  their  Lordships  that  there  is  nothing  what- 
ever to  prevent  the  defendant  from  showing 
the  real  truth  of  the  transaction.  Then, 
with  regard  to  the  supposed  estoppel  by 
pleading,  it  is  equally  clear  that  a  pleading  by 
two  defendants  against  the  suit  of  another 
plaintiff  never  can  amount  to  an  estoppel 
as  between  them.  Their  Lordships  are 
satisfied  thft  the  decision  of  the  High  Court 
was  quite  right.  Their  Ix)rdships  will, 
therefore,  advise  Her  Majesty  that  it  be 
affirmed,  and  the  appeal  dismissed  with 
costs. 


The  loth  December  J  871. 

Present  : 

Sir  James  W.  Colvile,  Lord  Justice  James, 
and  Lord  Justice  Mellish. 

Issues— Practice— Appellate  Court.  j 

On  Appeal  from  the  High  Court  at  Agra, 
Mussamut  Mitna  ^ 

versus 

Syud  Fuzl  Rub  and  others. 

Observations  on  the  settling  of  issues  by  Courts  of 
original  jurisdi^on  under  the  Code  of  Civil  Procedure, 
and  on  the  duty  of  an  Appellate  Court  when  an  objec- 
tion is  made  before  it  that  the  first  Court  did  not  lay 
down  issues  in  a  case. 

It  has  candidly  been  admitted  by  the 
learned  Counsel  for  the  appellants  that  in 
this  case  they  would  despair  of  inducing 
their  Lordships  to  interfere  with  the  finding 
of  the  Courts  in  India  upon  the  questions  of 
fact,  and  the  conclusions  which  they  have 
drawn  from  the  evidence  on  the  record. 
The  question  upon  the  appeal,  therefore, 
is  narrowed  to  tliis,  has*there  been  in   this 

Vol.  XV. 


cause  such  a  mis-trial  as  renders  it  incum« 
bent  upon  their  Lordships  to  reverse  the 
decisions  under  appeal,  and  to  remand  the 
case  for  the  settlement  of  proper  issues  and 
a  re-trial  upon  those  issues  ? 

Their  Lordships  are  desirous  to  say  no- 
thing which  may  have  the  effect  of  introduc- 
ing any   laxity   in  the   Courts  of  India  in 
regard  to  the  observance  of  those  provisions 
of  the  Code  which  direct  the  settlement  of    * 
issues,  provisions  which  their  Lordships  re- 
gard as  most  important.    But  they  do  not 
find  in  the  Code  anything  which   says  po- 
sitively   tha*^  the    omission   to  settle   those 
issues  is  fatal  to  the  trial.     With  respect  to 
the  former  decisions  of  this  Court,  it  is  to 
be  observed  that  the  decisions  upon  the  re- 
gulations which  preceded  the  passing  of  this 
Code  of  Procedure  were  not  altogether  uni- 
form.    Most  of  them  show  their  Lordships' 
desire  to  maintain  the  strictness  of  the  obli- 
gation on  the  Judges  of  the  country  Courts 
to  record  the  points  to  be  tried,  but  there  is 
one  which  has  been  cited  by  Sir  Rouodell 
Palmer,  which  certainly  shows  that  they  did 
not  in  all  cases  consider  the  omission  to  be 
fatal.    Those    regulations,    moreover,    con- 
tained words  to  the  effect  that  no  evidence 
should  be  given  except  upon  points  which 
had  been  recorded.    The  case  in  11  Moore, 
which  is  a  case  upon  the  Code  of  Procedure, 
appears   to   have    been  complex,    and    the 
explanation   given   for  what  took   place   in 
that  case   certainly   shows  that  their  Lord- 
ships may  have  been  exercising  a  discretion 
which  cannot  now  be  questioned.    All  these 
cases,  however,  differ  from  the  present  case 
in  this  respect.     In  this  case  the  omission 
to  raise  t))e  issues  was  brought  before  the 
notice  of  the  Appellate  Court.    The  Appel- 
late  Court   expressed   its  regret,   and   their 
Lordships  are»  glad   to  pbserve  that  it  did 
express    its    regret,  that  the   Judge  below 
had  omitted  to  settle  t(ie  issues.    The  Court, 
however,  nevertheless  conceived  that  it  was 
not  under  any  positive  obligation  to  remand 
the  case;   but  seeing  that  the  parties  had 
gone  to  trial  knowing  what  the  real  question 
between  them  was,  that  the  evidence  had 
been   taken,   and   that  the  conclusion   had 
been,  in  the  opinion  of  the  Appellate  Court, 
correctly    drawn    from  that  evidence,  they 
thought  it  within  their  competence  to  affirm 
that  decision,  without  sending  the  case  back 
for  a  re-trial.     Their  Lordships  sitting  here 
are  not  prepared  to  say  that  the  Court  had 
not  power  to  do  so  under  the  354th  Section 
of  the   Code.     At  all  events,   ii  appears  to    ^ 
their  Lordships  that  there  is  nothing  in  thc^ 
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Code  which  made  it  imperative  upon  the 
Appellate  Court,  or  now  makes  it  impera- 
tive uppa  their  Lordships,  to  yield  to  that 
objection,  and  therefore,  fully  concurring  io 
the  observations  made  by  the  Appellate 
Court,  that  it  was  the  duty  of  the  Judge  to 
settle  the  issues,  and  that  it  was  much  to  be 
regretted  that  he  omitted  to  settle  those 
issues,  they  still  think  that,  under  all  the 
circumstances  of  the  case,  substantial  justice 
having  been  done,  there  has  ^t  been  that 
fata.1  mis-trial  of  the  cause  which  vitiates 
all  the  proceedings,  and,  renders  a  new  trial 
necessary. 

Their  Lordships,  in  coming  to  this  con- 
clusion, have  had  regard  to  the  circumstance 
that  no  objection  seems  to  have  been  taken 
in  tte.  Court  below  to  dealing  with  the  case 
without  the  settlement  of  the  issues.  If 
the  objection  had  been  taken,  their  Lord- 
ships think  that  the  appellant  would  have 
stood  on  higher  grounds,  and  it  would  then 
have  been  very  difficult  to  say  that  a  trial 
proceeding  in  the  face  of  the  objection  could 
be  held  to  be  regular  for  any  purpose. 
They  do  not,  however,  mean  to  affirm  that 

mere  waiver,  or  rather  th^  omission  to  take 
the  objection,  is  in  all  cases  sufficient  to 
purge  the  irregularity.  They  are  w)f  opinion 
ihaX,  if  it  had  appeared  that  substantial 
justiqe  had  not  bfeen  done*  the  objection 
might  well  have  been  taken,  when  it  was 
taken,  before  the  Appellate  Court,  and  when 
taken,  ought  to  have  prevailed.  But  being 
of  opinion  that  there  has  nor,  in  ihis  case, 
been  a  failure  of  justice  in  consetiuence  of 
the  omission  to  settle  the  issues,  their 
Lordships  are  not  prepared  to  send  it  back 
for  further  litigation,  and  they  must,  there- 
fore, advise  Her  Majesty  to  dismiss  the  ap- 
peal with  costs. 
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The  loth  D»!cember  1870. 

Sir  James  W.  Colvile,  Lord  Justice  James,  aSd 
Lord  Justice  M^Hish 

Appeal — Hindoo  widow — Successioa— 

Estoppel. 

On  Appeal  from  tht  Hi^h  C^ttri  ai  Agra 

Mussamut  Oodey  Koo\\ur 
versus 
Mussamut  Lidoo  and  others. 

Where  a  case,  heard  in  review  before  the  four  fences 
of  the  late  Sudden  Court  at  Ajjra,  was  left  u^'dedorJ 
(because  the  four  Judjjes  were  equally  dt\*ided  tn  "> 
nion),  when  the  High  t  ourt  in  th«  Not th- Western  Pr> 
vinces  was  established,  it  was  held  that  one  of  the  Jad<o 
of  the  High  Court,  sittinj^  as  a  sinj^ic  Ji^^ge,  had  ]crt> 
diction,  under  Se<!:lion  27  of  the  Letters  Pateot,  tokir 
and  determine  the  case. 

B  By  K  Hindoo,  had  two  sons.  A*  \  and  ^2^  /.,  ar^ii 
widow  (Z.),     K  S  prc-deceascd  R  R.   S  J.  was^tf*: 
wards  given  in  adoption  by  R  B  and   L  to  the  aidi 
(O)  of  A'  .S',  but  such  adtjption  wa^  inxaiid,  s*  .V.^ 
had     not     given    O    pciiiiissirn    to    .idopt.     B   /'  and 
his  son  .9  L  then  died,  the  latter  suivlvinij  the  hwn-fr. 
Before  his  death,  B  ii  mortgaged  'hi-  pro:H.-iiy   n  nat,' 
and  in  a  suit  brought  in  ibc  n.iicie  ol  .S  /..  aJtt  t  hs>  d^i'K 
against  the  mortf^nets,  .'.  put  in  a  \v  tition.  n  whii  E  Jt 
agreed  that  5  /-  and  O  shouUi   alon^-  Ik-  'ti'trej  «-tk 
owners  of  the  piopcity,  and  that  bri  tj«n  namr  nbgiJ  i 
be  omitted.     In   a  furthri   Knit  f»)j    ledt-inption  of  tV 
mortgage,  I.  put  in  anothci  petition,  in  wh'ich  >fcc»4«l 
she  had  no  claim  whatever  to  the  propiietary  n^te.t  j 
the  property,   and  that   O,   in   her  own  rij^t  aid  v  ; 
guardian  of  5  A,  was  the  prortietorand  owner,    /.rtt  1 
sued  the  widow  of  A'  .V,  allejiing  that  she  i>  the  beir  »•  \ 
S  L,  and  as  such  entitled  to  the  properly.  | 

,  Held  that,  on  the  death  of  B  B,  S  L  became b»  hor, 
and  upon  the  death  of  5  A,  L  was  entitled  to  the p.'o> 
perty. 

Held,  further,  that  Z.  was  not  estopf  cd  by  her  edi- 
tions in  the  two  suits  referred  to  from  claim  mg  the f^J**  ; 
per(y  as  heir  to  5  iL,  as  at  the  lime  she  pfescnted  •>« 
petitions  she  had  ftot,  in  fact,  any  intere.^t  in  the  pii'Ptf-  1 
ty  at  all ;  and  that,  assuming  that  f.  did  interd  to  n-mty 
a  part-interest  in  the  property,  which  shf  AUppo^ed  ff  ] 
assumed  she  had,  she  could  not,  on  any  principle  on"«  ' 
or  justice,  be  prevented  from  setting;  up  her  real  n^*"' 
as  heir  of  her  son  when  that  right  actually  accruwl. 

The    first    queslion    In    this    is.    whellrf^ 
there  was  any  jurisdiction  in  the  Chief  JusiKf 
for  the  Noith-Westcin  Province^  lo  maketU 
decree,  from  which  ihe  appeal  is  hrcuight.  n 
the  Court  below  ^    Now  the  mauer  ujls  t>ct:n 
inquired  into,  their  Loni*?hi[i5?  ,iu*  clearly  0/ ' 
opinion  that  there  was  such  jurisdiction.   Tbe 
appeal  had  been  brought  to  the  Sudder  Ad»»- ; 
lut  of  the  North-Wesiern  Provinces,  andlbc ; 
Judges  of  that  Court  had  given  a  decisioiL  | 
Then  an  application  had  been  made  forare-  i 
view,  and  an  order  was  made  that  ibt  cast  i 
should  be  heard  on  review.     It  was  so  bcanl 
before  four  Judges,  who  were  equally  di"iift' 
in  opinion.     By  thfi  law  as  it  then  stood.** 
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appears  by  the  order  made  at  the  end  of  tlit:  Ir 
ja  jgment,  they  being  equally  divided  in  opi- 
moii,  the  case  was,  under  the  provisions  of 
Section  7,  Regulation  VI.  of  1831,  referred  for 
the  opinion  of  one  or  more  Judges  of  the  High 
Court  of  Calcutta.    There   was,  however,  a 
power  by  the  24th  and  2  5th  Vic,  c.  104,  for  the 
Crown  to  erect  a  Court  jn  the  North-Western 
Provinces,  and  by  Leitc.s  Patent  of  ihe  I7lh 
March    1866  the   CroA-n   did   erect  a   High 
Court  in  the  North- Western  Provinces,  which 
had   the  effect  of  abolishing  the  jurisdiction 
of  the  Sudder  Adawlut.     The  consequence 
was  that,  no  final  decision  having  been  given 
on  review,  that  proceeding  was  a  proceeding 
pending  which  was, therefore,  to  be  decided  by 
the  new  High  C^ourt  of  the  Norih-Western 
Provinces.     The  27th  Section  of  those  Letters 
Patent  is  ift  follows  :  '*  We  do  hereby  declare 
"that  anv  function  which  is  hereby  directed 
"to  be  performed  by  the  said  High  Court  of 
•*  Judicature  for  the  North- Western  Provinces, 
"in  the  exercise  of  its  original  or  appellate 
•*  jurisdiction,    may    be   performed    by   any 
^  judge  ;"  and,  accordingly,  Sir  Walter  Mor- 
gan (the  Chief  Justice)  did  sit,  apparently  as 
a  single  Judge.     He  appear^  to  have  heard 
the  parties  and  given  his  final  decision,  and 
that  was  the  decision  of  the  High  Court  of 
Agra,  which,  their  Lordships  are  of  opinion, 
had,  under  these  circumstances,  jurisdiction, 
and  the  appeal,  therefore,  is  brought  from  that 
decision. 

Now,  the  action  itself  is  an  action  brought 
by  one  Hindoo  widow,  Mussamut  Lado(t 
against  another  Hindoo  widow,  Mussamut 
Oodey,  the  widow  of  her  eldest  son,  to  re- 
cover three  several  properties.  The  only 
question  before  their  Lordships  relates  t^  two 
of  those  properties,  because,  as  to  the  third 
property,  all  the  Judges  below  agree  that  the 
plaintiff  was  entitled  to  recover,  and  there  is 
no  appeal  as  to  that.  The  plaintiff  brought 
the  suit  on  the  ground  that  the  defendant 
was  in  possession  of  the  property,  but  that 
she,  the  plaintiff,  was  entitled  to  it  as  heir-at- 
law  of  her  son  Shib  Lall,  and  there  appears 
no  question  that  she  was  such  heir-at-law. 
The  property  had  originally  belonged  to  Bul- 
deo  Buksh.  He  had  two  sons,  of  whom  one, 
the  husband  of  the  defendant  in  the  suit, 
died  in  the  lifetime  of  Buldeo  Buksh.  There 
appears  to  have  been  some  atie  m  pted  adoption , 
that  is  to  say,  Buldeo  Buksh  and  Mussamut 
Ladoo  appear  to  have  attempted  to  give  their 
second  son,  who  was  an  infant,  as  an  adoped 
son  to  the  widow  of  their  eldest  son.  But  it 
is  admitted  that,  for  various  reasons,  that  adop- 
tion, it  it  were  ever  attempted,  was  wholly 
in\'alid  according  to  Hindoo  Law;  if  for  no 


other  reason,  at  any  rate  for  this  reason,  that 
the  husband  of  the  ftidow  who  made  the 
adoption,  had  never  given  any  permission  to 
the  widow  to  make  such  adoption,  and  it  was 
admitted^  before  us  that  the  adoption  was 
wholly  invalid. 

Well,  then,  that  being  so,  it  is  plain  that  the 
son  Shib  Lall,  on  the  death  of  Buldeo  Buksh, 
became  solely  entitled  to  the  property;  and 
upon  his  death  his  mother  became  entitled  as 
his  heir,  and  therefore,  if  the  matter  remain- 
ed there,  it  is  admitted  that  she  would  be 
entitled.  But  it  is  alleged  that  she  had  done 
certain  actj|*and  become  a  party  to  certain 
documents,  the  effect  of  which  was,  at  any 
rate  as  to  these  two  latter  portions  of  the 
property,  to  prevent  her  from  recovering. 

Buldfeo  Buksh  had  mortgaged  these  two 
properties  in  question,  and  a  suit  had  been 
commenced,  first  in  the  name  of  Shib  Lall 
by  his  assumed  guardian,  probably  in  the  first 
instance  on  account  of  this  invalid  adoption, 
against  the  mortgagees  to  r^deeitl  this  mort- 
gage, which  was  resisted  by  them  on  the 
ground,  which  it  is  now  quite  ihimaterial  to 
consider,  that  the  mortgage  had  been  a  real 
sale.  Some  prbceedings  had  dlso  taken  place 
for  the  mutation  of  names;  and  it  wbuld 
appear  that,  in  those  proceedings  fior  the  mu- 
tation of  names,  the  Collector  and  the  patties 
had  wrongfully  assumed  that  the  two  widows 
and  the  son  were  jointly  heirs  of  Btildeo 
Buksh.  Then  it  was  said  that,  the  plaintiff 
being  old,  and  ^ot  wishing  to  interfere  with 
the  affairs,  she  had  agreed  that  Shib  Lall  and 
Mussamut  Oodey  should  alone  be  entered  as 
the  owners  of  the  property,  and  that  her 
name  should  be  omitted. 

Then  in  the  suit  for  the  redemption  of  the 
mortgage,  an  objection  \^as  taken  by  the  mort- 
gagees that  the  suit  was  wrongly  constituted, 
because  Mussamut  L^doo,  and  not  Mussamut 
Oodey,  was  the  proper  guardian  of  the  infant 
and  the  proper  person  to  bring  ihc  suit.  On 
that  occasion,  Mussamut  Ladoo  presented  a 
petition,  on  which  the  matter  before  us  prin- 
cipally turns,  the  main  object  of  which  un- 
questionably was  to  enable  the  suit  to  be 
carried  on  by  Mussamut  Oodey,  either  in  her 
own  name  or  as  guardian  of  the  infant,  with- 
out joining  the  name  of  Mussamut  Ladoo, 
and  the  entire  contention  on  the  part  of  the 
appellant  before  us  is  that,  by  the  proceedings 
which  have  been  already  described  with  re- 
spect to  the  mutation  of  names,  and  by  the 
language  of  this  petition,  Mussamut  Ladoo, « 
in  fact,  abandoned  all  her  right  to  the  pro- 
perty in  question,  so  that,  when  she  became,  fh 
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point  of  law,  entitled  to  ihe  property  as  heir 
of  her  son,  she  could  no  longer  avail  herself 
of  that  right  as  against  the  defendant.  The 
petition  is  in  these  terms :  "  Humbly  show- 
*'eth  the  facts  regarding  the  suit  instituted 
"  in  this  Court  by  Mussamut  Oodey  Koowur, 
"the  widow  of  my  deceased  son  Kullyan 
"  Singh,  to  recover  possession  by  redemption 
"of  mortgage  of  mouzahs  Omeepore  and 
"  Umlera,  pergunnah  Chandouse,  valued  at 
''Rupees  81,000  against  Mussamuts  Kur- 
"  reemoolnissa,  Muhtab  Koowur,  and  Chand 
"  Koowur,  defendants,  are  as  follow  :  Since 
"  the  date  of  Kullyan  Singh's  demise,  Bui- 
"deo  Buksh,  my  husband,  and  Myself  gave 
'*  our  son  Sheo  Lall  to  Mussamut  Oodey  Koo- 
"wur  to  be  adopted  as  her  son,  and  since 
"then  she  has  been  his  guardian  and  pro- 
"  tectress.  Moreover,  owing  to  my  old  age, 
"  infirmity,  and  imbecility,  I  also  caused  only 
"  the  names  of  Oodey  Koowur  and  Sheo  Lall 
"  to  be  entered  in  the  proprietary  column  of 
''the  certificate  of  death  of  Buldeo  Buksh, 
"and  I  have  no  claim  whatever  to  the  pro- 
"prietary  rights  in  the  two  villages  in 
"  question ;  Oodey  Koowur,  however,  herself, 
"  and  as  guardian  of  Sheo  Lall,  being  their  sole 
"  owner.  I  have  now  become  very  old  and 
"  imbecile,  and  have  no  strength  to  go  about, 
"look  after,  or  understand  my  affairs,  and 
"  Mussamut  Oodey  Koowur  herself,  and  as 
"  guardian  of  Sheo  Lall,  my  son,  is  in  every 
"  way  proprietor  and  owner. '' 

If  that  is  to  prevent  her  recovering  the 
property  now  in  question,  it  must  do  so,  either 
because  it  operated  as  a  c<$nveyance  or  as  a 
contract  to  convey  the  interest  which  she  now 
claims,  or  because  it  operated  by  way  of  es- 
toppel. There  is  no  other  way  in^  which  it 
can  operate.  Now,  did  it  operate  either  as  a 
conveyance  or  as  a  contract  to  convey  the  inter- 
est to  which  she  has  now  becgme  entitled  as 
heir  of  her  son }  Tneir  Lordships  are  of  opi- 
nion that  it  is  quite  irSpossible  that  it  could 
so  operate,  and  that  for  two  reasons :  first, 
because,  at  the  time  when  she  presented  this 
petition,  she  had  not,  in  fact. any  interest  in  the 
property  at  all,  and  certainly  had  not  become 
entitled  to  any  interest  as  the  heir  of  her  son, 
who  was  at  that  time  alive;  and  in  the  next 
place,  there  is  not  the  least  reason  to  suppose 
that  in  the  petition  she  in  any  degree  contem- 
plated a  conveyance  of  any  such  right.  That 
was  not  the  right  which  they  were  then  con- 
sidering at  all.  The  main  object  of  the  peti- 
tion was  simply  to  enable  the  redemption-suit 
to  go  on,  and  to  enable  the  persons  who  had 
begun  it  as  plaintiffs-— Oodey  Koowur  and 
^Sheo  Lall — to  carry  it  on.  There  was  nothing 
In  the  language  and  nothing  in  the  posi- 


tion of  the  parties  which  could  lead  any 
to  suppose  that  she  had  any  interest  that  slie 
might  hereafter  acquire  as  heir  of  her  son,  it 
her  contemplation  at  all.  On  these  groaiMft, 
it  appears  quite  impossible  that  itcauopenie 
either  as  a  conveyance  or  as  a  contraa  to 
convey  her  subsequently-acquired  interest. 

Well,  now,  is  she^in  any  way  estopped? 
It  is  very  difficult  to  see  how  she  can  possiblf 
be  estopped.     There  has  been  a  difference  oif 
opinion  among  the  learned  Judges  in  the 
Court  below  as  to  the  construction  of  this 
instrument,  whether  it  ought  to  be  construed 
solely  as  relating  to  her  rights  as  gnardiu, 
and  to  convey  them,  and  not  to  relate  to  the 
property  at  all }    The  language  certainly,  la 
some  parts  of  it,  does  appear  to  refer  veiy 
strongly  to  an  interest  as  owner,  and  probaUf 
it  may  be  that  the  meaning  of  thepinstraneit 
rather  refers  to  her  supposed  interest  as  owser; 
but  it  appears  to  their  Lordships  hardly  neoefr' 
sary  conclusively  to  decide  upon  the  proper 
construction  of  this  instrument,  because,  eict 
assuming  that  it  does  refer  to  her  interest  is 
owner,  that  is  to  say,  to  her  present  interest 
as  owner,  'and  that  she  is  assuming  incorrect* 
ly  that  she  ha$  some  interest  as  heir  d  her 
husband,  their  Lordships  are  of  opinion  thit 
her  stating  that,  and  professing  to  resign  thit 
in  favor  of  Oodey  Koowur,  could  not  pos«* 
bly,  in  point  of  law,  estop  or  pre\'ent  her  from 
setting  up  her  real  right  as  heir  of  her  son, 
when  that  right  actyally  accrued.    There  \\ 
in  the  first  place,  no  consideration  wbaie^tr 
Jor  this  conveyance  of  her  particular  imcre^; 
even  if  she  had  it,  she  received  nothing ioc it 
Neither  does  Oodey  Koowur  act  on  ^\^ 
presentation  made  by  her,  or  alter  her  position 
in  ^y  way.     There  is  no  misrepresenutioo 
to  Oodey  Koowur  of  any  sort  or  kind.   Ooder 
Koowur  was  acquainted  with  the  actual  fkis 
of  the  case,  just  as  much  as  Mussamut  Ladoo 
was.     The  real  effect  of  the  petition  seems 
rather  to  be  that  they  mutually  agreed  to  re- 
present what  was  not  the  fact,  for  the  pur- 
pose of  enabling  a  certain  suit  to  be  ctfiicd 
on.    Their  Lordships  are  of  opinion  that,  as- 
suming she  did  intend  to  convey  a  present  in- 
terest in  the  properties,  which  she  supposed 
or  assumed  she  had,  there  is  no  principle  of 
law  or  justice  by  which  that  can  prevent  her 
from  setting  up  her  real  right  when  thai  right 
has  accrued.     It  is  true  that  this  petition  had 
the  desired  effect,  and  that  Mussamut  Ooder 
was  allowed  to  carry  on  the  suit,  and  after- 
wards when  Shib  Lall  died,  and  Mussamut 
Ladoo  immediately  proceeded  to  present  peti- 
tions to  be  allowed  to  carry  on  the  suit  in- 
stead of  her,  the  CoArt,  as  their  Lordships  ait 
disposed  to  think,  improperly  prevented  her 
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{rom  carrying  on  the  redemption-suit,  would  this  applicaiion,  to  consider  further  whether 
jftot  grant  that  petition,  and  allowed-  the  re-  the  decision  both  passed  against  the  title  of 
tteraption-suit  to  goon  in  the  name  of  Mussa-  the  infant  was  right  or  wrong.  We  will  as- 
vTui  Oodey,  who  had  begun  it,  but  that  mis-  sume  that  she  may  have  had  legitimate  ground 
Itftke  cannot,  as  their  Lordships  think,  possibly  for  applying  in  the  Court  below  for  leave  to 
veprive  her  now  of  the  right  to  which  she  is  appeal  to  this  Board. 
lin   law  entitled,  though  it  accounts  for  the        t,,      ,  ^  -      o^^      ^        ^. 

ittdgmenl  of  the  Judge  in  the  Erst  instance,  ,  ,  That  leave  was  granted  m  1866,  when  the 
^ho  properly  considerecf that  it wasnobusiness  ^^^y  was  still  admittedly  an  infant.  So  far 
Of  his  to  overrule  or  to  dififer  from  thejudg-  ^^e  proceedings  seem  to  have  been  entirely 
ment  of  the  superior  Court.  E^gular.     The  transcript  came  home  in  1867. 

The  record  was  printed  here,  and  the  only 
On  these  grounds  their  Lordships  are  of  thing  which  can  be  suggested  as  any  irregu- 
[opinion  that  this  petition  cannot  possibly  op-  larity  may  have  been  the  lodging  of  the  peti- 
terate  either  as  a  conveyance,  or  as  a  contract  tion  of  appeal  so  late  as  1870,  after  the  infant 
'to  convey,  nor  by  way  of  estoppel,  so  as  to  had  come  of  age,  and  was,  for  all  purposes, 
'deprive  the  plaintiff  of  her  right  to  recover  all  ,  dominus  iiiis. 
\  these  properties,  and  their  Lordships  entirely  ' 
lagree  in  thf  judgment  of  Sir  Walter  Morgan, 
;which    was   practically   to  the   same   effect. 


■Their  Lordships,  therefore,  will  advise  Her 
Majesty  that  this  appeal  ought  to  be  dismiss- 
ed, and  the  judgment  of  the  Supreme  Court 
of  Agra  ought  to  be  confirmed  with  costs. 


The  1 2th  December  1870. 

Present : 

Sir  James  W.  Colvile,  Sir  Robert  Phillimore, 
and  Sir  Joseph  Napier. 

Appeal   to    Privy    Council— Guardian — Co8t|. 

Oh  Appeal  from  the  High  Court  at  Calcutta^ 

Ranee  Bistoopria  Putmadaye 

versus  ^ 

Nund  Dhul  and  others. 


It  appears  that  the  proceedings  which  are 
embodied  in  the  supplementary  record  have 
taken  place  in  India,  and  the  effect  of  them  is 
to  show  that,  upon  being  called  into  that  Court, 
the  infant  expressed  his  desire  to  abandon  the 
appeal,  and  that  the  Court  ultimately  felt 
that  it  could  not  decide  that  question,  and, 
the  appeal  having  been  transmitted  Here, 
sent  the  whole  of  the  proceedings  for  the 
adjudication  of  their  Lordships. 

In  that  state  of  things  the  respondent  ap- 
plies that  the  appeal  may  be  dismissed,  and 
the  application  is  resisted  by  the  lady  who 
was  originally  the  guardian  of  the  infant. 

At  one  time  it  appeared  to  their  Lordships 
that  it  might  possibly  be  necessary  to  ascer- 
tain more  clearly  that  the  son  is  a  consenting 
party  to  this  appfication,  which  could  only  be 
done  by  directing  the  Court  in  India  to  take 
further  proceedings,  in  order  to  have  the  fact 
ascertained.  But  looking  to  these  proceedings, 
and  considering  what  the  Court  has  done,  it 
appears  to  their  Lordships  unnecessary  to  take 


•ITic  guardian  of  an  infant,  who  filed  an  appeal  to  the  1  ^^^^^  ^tep,  and^lO  put  thty)arlies  tO  the  further 

Privy  Council,  has  no  right  to  insist  that  the  appeal  •  delay  and  e.xpense  which  it   would  involve 

''"«"hl«:^™m"he\i,";r' Tr'7uardT„'  SL^'i::  !  When  the  suggestioniwere  >„ade  to  Mr.Lei.h; 
rred  costs,  he  may  have  a  claim  to  be  recouped  from  |  tneir  Lordships  had  not  Sufficiently  adverted 


to 

CM 
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to  the  terms  of  the  Mookhtearnama.  We 
knew  that  the  boy  had  made  a  clear  admission 
to  the  MoonsifT,  which  had  satisfied  the  Judge 
and  the  High  Court,  that  he  was  of  age,  and 
that  he  had  executed  that  Mookhtearnama; 
but  it  did  not,  as  it  appeared  to  us  at  that 
time,  follow  that  he  had  adopted  all  the  state- 
ments in  the  petition  which  was  presented 
under  the  Mookhtearnama.  But  when  you 
come  to  look  at  the  Mookhtearnama,  of  which 
he  has  admitted  the  execution,  it  seems  very 
^_       ^.    .   ,        ^    ,^^         ^  c.  ,    ,         ,,    .  ^^®*''  ^^^^  ^^  ^"^^^'  w^^^  *^e  was  about,  and 

p^S^rn  k%{.KpU^^^^^^^^  Mookhtear  would   do   under  that 

ifith  March  i«65— 2  W.  R.,t:ivil,  p.  232.  .    '  instrument. 


the  efitate  of  the  infant,  if  he  has  any. 

In  this  case  we  understand  that  the  lady 
represented  by  Mr.  Bell,  as  guardian  of  an  in- 
fant who  was  represented  to  have  been  duly 
adopted  as  the  son  of  her  late  husband,  insti- 
tuted a  suit  to  recover  certain  property  from 
the  re.<tpondent,  who  was  in  possession,  under 
a  claim  that  the  infant  was  the  son  and  legal 
heir  of  the  deceased.  The  suit  was  heard  by 
two  Courts.     It  is  unnecessary  for  us,  upon 
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He  says :  *'  Now  I  have  attained  majority, 
and  considering  tiaat  no  other  profit  will 
arise  by  carrying  on  the  said  case  than  a 
useless  expenditure  of  money,  and  with  the 
desire  of  withdrawing  from  the  said  case, 
I  do  appoint  Jugmohun  Doss  Putto  Naik, 
inhabitant  of  Saooda  Khotee  of  Pergunnah 
Mayahagun  in  Zillah  Midnapore,  asMookh- 
tear  in  my  behalf,  in  order  to  engage  a 
Pleader  of  the  High  Court,  and  agree  that 
the  Pleader  of  the  High  Court,  in  Calcutta, 
who  will  be  appointed  by  the  said  Mookh- 
tear,  will  file  a  petition  of  withdrawal  from 
the  said  case,  and  the  said  withdrawal  will 
be  one  as  if  filed  by  me,  an?f  completely 
valid." 

Therefore,  it  seems  to  their  Lordships  that 
tiiey  have  sufficient  evidence  before  them  in 
these  proceedings  that  the  young  man  is  a 
consenting  party  to  ihis  application. 

The  question,  then,  is  reduced  to  this — 
whether  the  lady,  who  is  represented  by  Mr. 
Bell,  has  really  such  an  interest  in  the  appeal 
or  such  a  locus  standi  in  this  Court  as  entitles 
her  to  resist  this  application,  and  to  insist  that 
the  appeal  shall  go  on,  although  the  party  in 
whose  name  it  is  brought  wishes  to  withdraw 
from  it. 

Their  Lordships  are  of  opinion  that  she  has 
not.  If  she  has  incurred  costs,  there  can  be  no 
appeal  for  mere  costs  ;  having  incurred  costs 
on  behalf  of  the  infant  in  this  suit,  she  may 
have  a  claim  to  be  recouped  from  his  estate, 
if  he  has  any ;  but  that  does  not  entitle  her  to 
prosecute  this  appeal  in  hi§  name  against  his 
will,  with  probably  but  faint  chances  of  suc- 
cess. 

It  was  thrown  out  that  the  decree  had  had 
not  dealt  with  the  title  of  the  defendant,  and 
that  she  might  have  a  preferable  title  to  him ; 
but  the  obvious  answer  to  that  argument  is 
tljis — there  has  been  a^clear  adjudication  that 
the  nominal  plaintiff  iti  this  suit  had  no  title. 
If  the  lady  herself,  as  widow,  has  a  better 
title,  that  title  cannot  be  litigated  in  this  suit, 
but  must  be  litigated  in  an  independent  suit, 
in  which,  rejecting  the  adoption,  she  would 
come  forward  as  the 'next  heir  of  the  de- 
ceased. 

Therefore,  we  do  not  see  that  we  should 
be  ju.«lified  in  keeping  this  appeal  upon  our 
records.  But  considering  the  peculiar  nature 
of  the  application  and  the  position  of  the 
parties,  it  does  not  seem  to  us  that  we  can  do 
anything  but  dismiss  the  appeal  simpliciier^ 
saying  nothing  about  costs.  There  is  no 
proof  that  the  infant  has  undertaken  to  pay 


the  costs;  and  we  also  think  that  we  ooj 
not   to  i^ive  to  either  side  the  costs  of 
petition. 


The  i6ih  December  1870. 

Present : 

Sir  James  W.  ColvilS,  Sir  Robert  Phillimore^ 
and  Sir  Joseph  Napier.         • 

Alluvial  lands — Local  inTestigation  — Ameen —  \ 

Appellate  Court 

On  Appeal  from  the  High  Court  at  Calculta^ 

Ranee  Surut  Soonduree  Dossee 

versus 

Baboo  Prosunno  Cooniar  Tjigorc. 

Reverses,  on  a  consideration  of  the  facts,  the  j«4fi 
ment  of  the  High  Court  which  set  aside  a  decisidD  « 
the  Lower  (  ourt,  as  to  the  position  ot  certain  cbor  liill 
in  the  Brahmapootra,  when  the  decision  of  the  Lt»Cf; 
Court  was  founded  on  a  lung  and  careful  locai  invc^ 
(Ration  which  was  conduct  d  by  an  Amern  who  ToifeeA 
the  spot,  and  whose  integrity  was  untmpeacbcd. 

An  Appellate  Court  in  India  ought  not  to  iatemie. 
with  the  result  of  a  local  inquiry  except  upon  cfcariv 
deHned  and  sufficient  grounds,  which  mast  beexpresseik 
in  its  judgment. 

The  appellant  and  respondents  in  tUl 
case  are  the  representatives  of  two  zemindars, 
who,  some  six-and-thirty  years  ago,  engaged 
in  litigation  concerning  the  title  to  ccztaia 
chur  land  thrown  up  by  the  River  Rrahoia> 
Dootra. 

^  This  litigation  was  begun  by  a  suit,  broagitt 
in  1834,  by  Prosunno  Cooniar  Tagorcfrhom 
it  will  be  convenient  to  describe  as  the  re- 
spondent, for  the  recovery  of  5 ,000  beegabs  oC 
the«land  in  question.  In  the  course  of  th^ 
suit,  and  in  the  year  1835,  a  map  of  the  land 
in  dispute,  with  the  land  and  water  im- 
mediately surrounding  it,  was  made  by  an 
Ameen,  named  Gouree  Persaud  Moitro,  under 
ihe  authority  of  the  Court ;  and  in  thai  mip 
the  different  churs  are  delineated  and  marked 
with  different  numbers  from  i  to  7,  inclusive. 

This  first  suit  was  successful,  and  Prosunno 
Coomar  Tagore  obtained  a  decree  for  about 
5,000  beegahs  of  chur  land.  In  1S45  he 
brought  a  second  suit  for  14,000  beegahs  01 
like  land,  and  obtained  a  decree  frotn  the 
Court  of  first  instance.  The  defendants 
then  appealed;  and  pending  their  appeal, 
and  in  July  1849,  the  parties  came  to  a  com* 
promise,  which  was  embodied  in  a  decree  of 

*  From  the  judgment  of  Kemp  and  Seton-Karr,  |J.. 
in  Miscellaneous  Rejrular  Appeal  No.  5050!  iWii,  dec»i' 
ed  ijth  April  iS'"';,— not  «.»ported. 


yC    July  1849,  and  was  ihereby  directed   to 
carried  into  effect. 


This  coraproinise  is  set  out  at  page  17  of 
Llie  record  Its  effect  was  that  the  churs 
marked  in  Crouree  Persaud's  map  as  Nos  5 
and  7  with  1,663  beegahs  and  15  cotiahs  ol 
cbur  No.  6  were  to  belgng  to  those  who  are 
represented  by  the  appellant;  and  that  the 
cburs  Xos.  I.  2,  3,  and  4,  with  the  rest  of 
cbur  No.  6,  were  to  belong  to  the  respondent. 
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Sudder  Dewanny  Adawlut,  dated  the  3rd  j  party,  set  aside  by  Mr.  Dunbar,  one  of  the 

Judges-  of  the  Sudder  Dewanny  Adawlut, 
whose  order  of  the  24th  of  September  1853 
directed  the  Principal  Sudder  Ameen  to  re- 
open the  inquiry,  but  apparently  did  not  dis- 
turb the  possession  already  given  to  the  re- 
spondent. Some  delay  in  giving  effect  to  this 
order  took  place  in  consequence  of  the  re- 
spondent's having  contrived  to  strike  the 
execution-case  off  the  file  ;  but  it  was  restored 
under  an  order  of  the  Sudder  Dewanny  Adaw- 
The  boundaries"  i7  the  paniesd'iffe'red' about  i  lut  dated  the  14th  February  1855. 
them,  were  to  be  settled  bv  arbitration,  and,  ^  ^^P  case  was  then  mvestigated  by  the 
if  the  parlies  could  not  agree  to  appoint  arbi-  I  Principal  Sudder  Ameen;  each  party  filed  a 
trators,  %vere  to  be  fixed  through  the  Court  "^^P  before-*im  ;  he  himself  held  a  local  m- 
Ameen  in  execution  of  the  decree.  vestigation,  and  made  or  caused  to  be  made 

,^    ,  ,  .  ,  .  ,  ,      ,      .      r  '  ^he  map  of  1855;  and  finally,  on  the  27th 

If,  then,  this  map    which  was  the  basis  of    ^^  j^„^^  ,8  6,  passed  an  order  overruling  the 
the  compromise,  had  correctly  described  the    objections  made  to  the  record  of  his  investiga- 
Und  as  It  tTien  existed,  nothing  remained  to  ,  ^ioj,   bv.the   respondent  in   the  petition  set 
be  done  but  to  measure  off  the  1,663  and  odd  ,  f^..^  ^t  page  5  of  the  record,  declaring  the 
beegahs  from  chur  No.  6,  and  to  put  the  par-    possession  given  to  the  respondent  to  be  null 
lies  into  possession  of  their  respective  shares.  I  ^nd  void,  and  directing  that  possession  should 
Unfortunately,   the    land    which    was   the  !  be  given  to  the  parties  in  accordance,  as  their 
subject  of  the  compromise  was  in  some  sort  the  I  Lordships   understood    the   order,   with   the 
creation  of  the  River  Brahmapootra,  which  is    present    contention   of   the    appellants.     No 
said  after  each  annual  Hood  to  be  apt  to  shift  I  change,  however,  seems  ever  actually  to  have 
its  course,  and  to  effect  considerable  changes    been  made  in  the  possession  of  the  land,  of 
in  the  alluvial  deposits  on  either  side  of  its    which  possession  was  given  by  the  Moonslff. 
channel.     And  thus  it  came  to  pass  that,  as  |  The   respondent   appealed    against  the  last- 
soon  as  the  parties  proceeded  to  carry  out  the  ,  mentioned  order,  and  the  question  was  again 
compromise,  a  contest  arose  whether,  either  \  re-opened  by  Mr.  Torrens's  order  of  the  30th 
between   1835  and  1849  or  at  some  subse-  ;  of  January  .1857,  which  remitted  the  case  to 
quent  period,  the  river  had  not  so  changed    the  Principal  Sudder  Ameen  with  directions 
its  course  as  materially  to  alter  the  configu^  |  that,  in  respect  of  those  parcels  which  he  had 
ration  of  some  of  the  seven  churs  and  their  1  given  to  the   then    respondent  (the  present 
bearings  to  its  main  stream.     The  only  effect,  ;  appellant),  he  should  again  allow  execution 
therefore,  of  the  compromise  was  to  convert    of  the  decree,  and  after  that  prepare  a  map 
a  dispute  touchmg  the  title  to  lands  into  one    (better   than    the   present   map),   so  that   it 
touching   the    identification    of   parcel ;   the    might  cfearly  appear  for  the  perusal  of  the 
principal  question  being,  not  how  chur  No.  6    Appellate  Court,  and  in  other  respects,  what 
was  to  be  divided,  but  where  churs  Nos.   5    was  the  former  and  present  course  of  the  Ri- 
and  7,  which  unquestionably  belonged  to  the  ,  ver  Brahmapootra  over  fhe  disputed  lands,  as 
appellant's   zemindary,    were   to   be   k)und;    slated  in  the  map  of  <Jouree  Persaud  Ameen. 
and  this  dispitc  has  given  rise  to  the  inter-        The  execution  of  this  order  was  somewhat 
mittent    litigation    which,  after    lasting    for    delayed  by  the  rainy  season,  during  which  a 
more  than  fifteen  years,  was,  in  1863,  closed    local  investigation  was  impossible  ;  but,  on  the 
by  the  decree  now  under  appeal.  2nd  of  December  1S57,  the  Principal  Sudder 

The  following  is  a  short  summary  of  that  Ameen  passed  an  order  for  the  appointment 
litigation  :  Some  time  after  1849  and  before  '  of  an  Ameen  acquainted  with  measurement  by 
April  1853,  the  respondent  was  put  into  the  compass.  From  one  cause  or  another, 
possession  of  a  considerable  part,  if  not  of  however,  nothing  effectual  was  done  under 
the  whole,  of  so  much  of  the  land  contained  this  last  order  until  December  i860,  when 
in  the  seven  churs  as  then  lay  on  the  1  Kalidass  Moitro,  the  Ameen,  proceeded  to  the 
western  side  of  the  Brahmapootra;  and  the  spot,  made  a  careful  local  investigation,  pre- 
possession so  taken  was  confirmed  by  an  order  pared  the  map  which  bears  his  name,  and  on 
of  the  then  Principal  Sudder  Ameen  of  Runjr.  the  i3ih  of  April  1861  filed  the  elaborate  re- 
pore,  dated  the  19th  of  April  1853.  But  i  port  which  is  at  page  35  of  the  record.  That, 
that  order  was,  on  the-  appeal  of  the  other '  report,  though  it  did  not  precisely  adopt  the 
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representations  of  either  party,  in  the  main 
supported  the  contentions  of  the  appellant. 
It  was  adopted  by  the  Principal  Sudder 
Ameen,  who,  on  the  ist  of  August  1861, 
passed  a  decree,  finding  that  churs  Nos.  5  and 
7  were  where  the  appellant  placed  them,  and 
not  where  the  respondent  placed  them,  direct- 
ing that  possession  should  be  given  accord- 
ingly, and  also  giving  the  necessary  directions 
for  ascertaining  and  making  over  that  part  of 
chur  No.  6  (as  to  the  position  of  which  there 
seems  to  be  no  <:ontroversy)  which,  under  the 
compromise,  belonged  to  the  appellant. 

The  respondent  appealed  agaips^this  decree. 
The  High  Court  reversed  it,  finding  that 
churs  Nos.  5  and  7  were  where  the  respond- 
ent placed  them,  and  varying  the  Principal 
Sudder  Ameen's  decree  accordingly.  The  pre- 
sent appeal  is  against  that  decree,  and  the 
first  question  for  their  Lordships'  determina- 
tion is  whether  it  can  be  supported.  It  rests 
entirely  upon  the  assumption  that  churs  Nos. 
5  and  7,  which  unquestionably  were  on  the 
west  of  the  main  stream  of  the  Brahmapoo- 
tra when  the  map  of  Gouree  Persaud  was 
made  in  1835,  are  now,  by  reason  of  the  al- 
tered course  of  that  river,  on  the  eastern  side 
of  it.  If  that  is  not  made  out,  the  reasons 
assigned  for  the  judgment  wholly  fail. 

Upon  what  does  this  assumption  purport 
to  be  founded }  "  (3n  an  examination  of  the 
maps  filed  in  the  cause,  and  on  the  expla- 
nations and  arguments  of  the  pleaders  on 
"  both  sides."  ^What  the  latter  may  have  been, 
their  lordships  are  unaBle  to  say.  But 
.  having  given  full  consideration  to  the  able 
argument  of  Mr.  Doyne  on  behalf  of  the 
respondent,  and  having  carefully  examin- 
ed the  maps,  they  are  unable  to  see  any 
satisfactory  ground  for  coming  to  the  con- 
clusion contrary  t(^  the  finding  of  those 
who  have  investigated  the  question  on  the 
spot;  that  the  river  has^  since  1835,  by  mak- 
ing for  itself  a  new  channel  to  the  west  of  its 
former  channel,  so  changed  its  course  as  to 
put  either  of  the  churs  described  by  Gouree 
Persaud  as  Nos.  5  and  7,  or  whatever  may 
remain  of  either  of  them,  its  eastern  instead 
of  its  western  bank. 

It  would  be  strange,  indeed,  if  this  conclu- 
sion necessarily  resuUed  from  a  mere  compari- 
son of  the  maps,  since  it  is  opposed  to  the 
expressed  convictions  of  the  Ameen  Kalidass 
Moitro,  who  made  the  last  and  most  scienti- 
fic of  the  maps,  and  to  that  of  the  Principal 
Sudder  Ameen,  who  conducted  the  local  in- 
*"  vestigation  and  made  the  map  of  1855.  Mr. 
Poyne,  indeed,  has  argued  that  the  conclu- 
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sion  of  the  High  Court  may  have  been  wl 
inference,  and  would  have  been  a  ieghinatt 
inference,  from  the  application  of  what  ^ 
treats  as  the  known  law  of  the  formation  of 
churs  to  certain  newly-formed  char  land  ap- 
pearing in  parts  of  Kalidass  Moitro's  m^ 
But  the  High  Court  has  not  assigned  this  a$ 
one  of  the  grounds  qf  its  judgment  Nor  aic 
their  Lordships,  considering  the  distarbiog 
forces  which  may  exist  in  a  river  of  so  vase 
a  volume  and  of  such  irregular  acttoo  as  tbe 
Brahmapootra,  and  also  the  positions  of  tbe 
several  portions  of  chur  land  indicated  in  the 
map,  by  any  means  satisfied  that  the  inference 
is  legitimate  or  so  certain  that  it  oagfat  tt» 
outweigh  the  positive  findings  of  the  Ameea. 

Again,  the  High  Court  obseived  that  the 
Principal  Sudder  Ameen  had  i^,  in  tbdr 
opinion,  duly  considered  the  landmarks!^ 
which  in  both  maps,  when  duly  compare^ 
the  situation  of  churs  5  and  7  may  be  satis- 
factorily identified.     The  Court  has  omittel 
to   state  specifically   to   what   landmarks  i 
refers  as  instances  of  this  omission.     Tbe  in* 
stance  most  pressed  in  argument  has  been 
that  of  the  tamarind  trees  appearing  on  the 
east  side  of  the« river  in  Gunga  Persaud 's  nup. 
But  the  real  position  of  those  trees,  if  thqr 
still  exist,  was  also  the  subject  of  contioversj; 
and   after  investigations   on   the   spot,  tbe 
Ameen  rejected  the  respondent's  thepri*  coo- 
cerning  it.     There  is  nothing  to  show  that  be 
was  wrong  in  this.     It  is  obviously  impos- 
eible  to  draw  that  conclusion  from  Gu0ga 
^ersaud's  map,  which,  it  is  admitted,  was  not 
made  by  compass  or  according  to  scale. 

Another  point  made  in  the  argument,  though 
not  ^dverted  to  in  the  judgment,  is  the  bor- 
ing of  the  village  of  Kompopoor  to  the  land 
alleged  by  either  party  to  be  char  No.  5.  b 
cannot  be  said  that  the  Ameen  has  neglected 
to  consider  this  landmark.  And  his  explana- 
tion of  the  discrepancy  in  this  respect  betweea 
his  map  and  that  of  Gunga  Persaud,  91s.,  that 
the  village,  of  which  the  position  is  kwselT 
indicated,  is  erroneously  placed  on  the  htter 
to  the  south  instead  of  to  the  east  of  tbe 
river  Jhelye,  appears  to  their  Lordships  to  be 
plausible. 

Their  Lordships  then  are  unable  to  see  any 
satisfactory  grounds  for  the  assumption  which 
is  the  foundation  of  the  judgment  of  the 
H  igh  Court.  They  would  themselves  be  vciy 
slow  to  interfere  with  the  judgment  of  an 
Indian  Court  upon  a  question  of  this  nature. 
But  they  have  to  deal  here  with  conflicting 
judgments,  of  which  one  is  founded  on  a  \aD% 
and  careful  local  investigation;  and  the  other 
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^overrttltng  the  former,  is  supported   by  no 
^seasons  that  their  Lordships  can  pronounce 
?|i>  be  satisfactory.     And  their  Lordships  may 
[^serve  that  the  considerations  which  make 
I'ftem  reluctant  to  set  their  judgment  against 
tbat  of  an  Indian  Court  upon  such  a  question 
as    this  ought  to  influence  in  some  degree 
the  Appellate  Court  in  India,  and  to  prevent 
.  its  interference  with  the  result  of  a  local  in- 
qairy,  except  upon  clearly  defined  and  suffi- 
cient grounds.     Such  grounds  the  Appellate 
.  Court  may  have  thought  it  had  in  this  case, 
but  it  has  failed  to  express  them.     Against 
.  its  judgment  their  Lordships  have  now  to 
'.  weigh  the  elaborate  report  of  the  Ameen  and 
'  the  judgment  founded  upon  it.     The  integ- 
I  rity  of  the  Ameen  is  unquestioned  ;  his  care- 
i  fnl  and  laborious  execution  of  his  task  is 
proved  by* his  report;  he  has  not  blindly 
«•  adopted  the  assertions  of  either  party;  and 
:  without  going  minutely  into   details,   their 
\  Lordships  think  it  sufficient  to  say  that  they 
'*  see  no  ground  for  impugning  the  accuracy  of 
'  liis  conclusion  upon  what  they  conceive  to  be 
\  die  broad  and  cardinal  issue  upon  which  the 
determination   of   this   case   depends,    viz., 
•  whether  the  lands  which    represent   churs 
;  Nos.  5  and  7  of  Gunga  Persaud's  map  ^re 
now  on  the  east  or  still  on  the  west  of  the 
'  main  channel  of  the  Brahmapootra.     On  the 
contrary,  they  believe  the  conclusion  of  the 
,  Ameen  to  be  correct.     And  they  are  fortified 
in  that  conviction  by  the  following  considera- 
tions : — 

It  is  to  be  observed  that  this  controversj^ 
was  by  no  means  of  recent  date.  The  ques- 
tion was  not  whether  the  change  alleged  had 
been  effected  by  the  action  of  the  river  be- 
tween 1835  and  1863.  It  appears  by^  the 
respondent's  petition  at  page  5  of  the  record 
and  the  maps  that  his  contention  was  cer- 
tainly as  early  as  1855,  and  possibly  as  early 
as  the  Moonsiff's  proceeding,  that  the  lands 
\  which  represent  the  churs  Nos.  5  and  7  of  the 
compromise  were  then  on  the  eastern  side  of 
the  main  course  of  the  river.  That  this  was, 
in  fact,  the  case  in  1849,  is  in  the  highest 
degree  improbable.  Though  it  is  too  clear 
that  the  parties,  by  a  compromise  made  upon 
loose  data,  merely  shifted  the  ground  of  con- 
tention, instead  of  determining  their  disputes, 
it  is  almost  inconceivable  that  they  should 
have  drawn  and  executed,  as  they  did,  the 
instruments  of  compromise  upon  thefootingof 
Gunga  Persaud's  map,  without  adverting  to  so 
great  a  change  in  the  position  of  the  churs 
relatively  to  the  main  channel  of  the  river,  if 
such  a  change  had  then  taken  place.  The 
change,  then,  if  it  ever  really  took  place,  must 
have   taken   place   between   1849   and  the 
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MoonsiS's  proceeding,  or  the  year  1855  >  ^^^ 
in  that  case  it  might  easily  have  been  proved. 
It  would  then  have  been  recent  and  notori- 
ous, yet  in  1855  the  Principal  Sudder  Ameen, 
after  local  investigation,  decided. against  the 
respondent. 

Again  their  Lordships,  upon  the  evidence, 
see  no  reason  to  doubt  that  the  land  which  the 
respondent  treats  as  chur  No.  5  is,  in  fact> 
the  Pookamaree  Chur,  and  an  accretion  on  an 
estate  which  never  belonged  to  the  appellant's 
family,  and  now  belongs  to  Government — an 
estate  of  which  the  Moonshee  Chur,  one  of 
the  landmarks  of  the  map  of  1835,  formed 
part.  There  is  nothing  which  induces  their 
Lordships  to  believe  that  any  of  those  whom 
the  appellant  represents  were  ever  in  posses- 
sion of  that  chur.  Yet  the  High  Court,  with- 
out adverting  to  this  point,  affirmed  it  to  be 
the  chur  No,  5  of  the  compromise,  and  direct- 
ed that  the  respondent  should  be  maintained 
in  the  possession  of  it. 

Upon  the  whole,  then,  their  Lordships  have 
come  to  the  conclusion  that  it  is  their  duty  to 
advise  Her  Majesty  to  allow  this  appeal ;  to 
reverse  the  decree  of  the  High  Court;  to 
direct  that,  in  lieu  thereof,  the  appeal  to  that 
Court  from  the  decree  of  the  Principal  Sud- 
der Ameen  be  dismissed,  and  the  last-men- 
tioned decree  affirmed  with  costs.  The  ap- 
pellant must  also  have  her  costs  of  this 
appeal. 


The  19th  January  1871. 

Present : 

Lord  Cairns,  Sir  James  W.  Colvile,  Sir  Joseph 
Napier,  and  Sif,  Lawrence  Peel. 

Practice — Evidence. 

Lalljee  Tahoo  and  others 

versus 

The  Collector  of  Tirhoot.* 

The  concurrent  judgments  of  two  Lower  Courts  as 
to  the  weight  to  be  attributed  to  evidence  will  not 
be  interfered  with  unless  there  has  been  some  violation 
of  the  ordinary  principles  upon  which  causes  ought  to 
be  tried. 


•  From  the  judgment  of  Morgan  and  Pundit,  J  J.,  ** 
in  Regular  AppeafNo. 


1864— not  reported. 


437  of  1S63,  decided  24  st  April 
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Their    Lordships   are   clearlv  of  ooinion    the  title  of  the  plaintiff  to  redeem  is  qu«^stion«^.  and  At 

^1^.1  "^  1    j^j  I  question  of  joint  or  not  lomt  property  has  ooly  to  ■■ 

that   there   was    no  compromise   concluded  '  3^jd^di„^ij^„t^,,y  j^^  the  purpose  of  esubli^Aie 
here  in  such  a  way  as  to  prevent  the  character  .  title  as  against  strangers.  9 

and  particulars  of  the  claim  being  re -consider-         Before  a  person  can  obtain  the  benefit  of  SectioB  IS 

ed   upon    the   petition   to    review.     On    the    of  Aa  XIV.  0/1859,  he  must  clearly  and  distiBair 

.  '^  .  .  J     •      4I.    '^  •    :^^i     show  that  he  nits  the  position  of  the  person  1  iiiiti  ■ 

contrary,  provision  was  made  in  the  ongmal    p,^^^  ^y  that  Seaion  as  a  person  who  oupht  to  fa» 

order  to  keep  alive  the  right  of  either  party,     prote<5led,  and  he  must  show  three  thin^:  first,  tU 
if  dissatisfied,   to   have  a    petition    of  review,     he  is  a  purchaser  according:  to  the  proper  raeania^d 


that  term ;  second,  that  Re  is  a  purchaser  bond  ^dfi 
and  third,  that  he  is  a  purchaser  for  valuable  coas>> 
deration.  Meaning  of  the  term  purchaser  in  this  Scc> 
tion  defined. 

The  claim  in  this  case,  which  led  to  tiic 
decision  which  is  under  appeal,  was  a  ckun 
in  suhstance  for  the  recovery  of  propeity  at 
present  in  the  possession  of  the  respondentia 
Messrs.  Gisborne  and  Company.  The  lecoveiy 
of  that  property  was  sought  by  the  appellaiM. 
on  the  footing  that  it  had  been  ms^e  the  saiK 
ject  of  a  conditional  sale  in  the  year  1828  ;iai  \ 
that  they,  the  appellants,  had  now  the  1^^ ; 
to    redeem   the    property — the    amouat  to: 
which  the  property  had  been  conditional^ 
sold  or  mortgaged  having  been  paid  off  If' 
the  receipt  of  profits.     This  mortgage,  mjde 
in  the  year  1828,  was  made  by  a  person  oC 
the  name  of  Kunhya  Lall  as  mortgagor*  i» 
one  Russick  Lall  as  mortgagee.     The  appc^ 


We  then  find  thai,  upon  that  petition  of  re 
view,  the  Court  of  first  instance  was  entire- 
ly dissatisfied  with  the  evidence  in  support 
of   the  plaintiffs'  claim.     We  find  that  the 
Court   of    appeal,    there    being   no    ground 
of  appeal  on   the  question  of  rejection  or 
reception  of  evidence,  arrived  ar  the  same 
conclitsion.     They  considered  that  the  evi- 
dence was  of  a  suspicious  and  unsatisfactory 
nature,   and    it  would    be   quite   impossible 
for  this  tribunal    upon   a   question    of   fact 
of  this  kind,  and  where  the  controversy  is 
as  10  the  weight  to  be  attributed  to  evidence, 
to  differ  from  the  decision  of  the  two  Courts 
below,    unless    their    Lordships   found   that 
there  had  been  some  violation  of  the  ordi- 
nary  principles    upon   which    causes   ought 
to  be  tried.     We  do  not  find  that  there  was 

any  miscarriage  of  that    kind   in  this  case,  _  

and  therefore  we  must  humbly  advise  Her  1  fants" say' that  KunhyrLalUvas  the  ^m^ 
Majesty  that  this  appeal  should  be  dismiss-  ,  ^f  ^  joint  family,  of  a  family  joint  as  r^aidi 
ed  with  costs.  ^^^Ig  p^perty,  and  that  they,  the  appeltaitt». 

were  the  other  members  of  that  joint  famiir. 


The  19th  January  1871. 

Present : 

Lord  Cairns,  Sir  James  W.  Colvile,  Sir  Joseph 
Napier,  and  Sir  Lawrence  Pe^l. 

Limitation—Joint  Family— Mortgage- 
Redemption -jSections  Stand  13, 
Act  Xfv.  of  1859. 

• 
On  Appeal  from  the  High  Court  at  Calcutta* 

Radhanath  Doss  and  others 

versus 

Gisborne  and  Company. 

Section  13  of  Act  XIV.  of  1S59  deals  with  suits  be- 
tween  one  or  some  member  or  members  of  a  joint  family, 
and  some  other  member  of  the  joint  family  complaininif 
of  an  ouster  of  some  members  by  others,  or  of  a  failure 
by  the  member  in  occupation  to  account  for  profits,  or  to 
pay  mamtenance  where  it  is  due.  That  Section  does  not 
apply  to  a  suit  in  which  one  member  representin'^  the 
rest  of  the  members  sues  to  redeem  a  mortgaije  in  which 

V  *  From  the  judgment  of  Norman  and  Campbell,  J  f.. 
in  Regular  Appeal  No.  400  of  1865,  decided  Tjth  ATa>' 
UJOO— J  W.  K.,  p.  2S2t'  ^ 


and  that  the  mortgage  was  made  either 
their  previous  approbation  or  thejrsubseqoeoc 
t(5sent.  Russick  Lall,  beyond  doubt,  was  tire 
Aative  agent  of  the  firm  of  Shawe  and  Havei^, 
and  the  mortgage,  beyond  doubt,  was  mftde 
to  Russick  Lall,  because,  as  the  law  stOQii  tf 
that  time.  Englishmen  could  not  have  heU 
imnlbveable  property  in  this  part  of  India  ic 
their  own  name.  That  law  having  subse- 
quently been  altered,  Russick  Lall  assigned 
over  to  his  principals,  Shawe  and  Hawes,  iIk 
property  which  he  thus  held  for  them  ui 
mortgage.  Subsequently  Shawe  relinquished 
his  share  to  Hawes,  and  finally,  by  a  deed 
executed  in  the  year  1841,  the  deuils  at 
which  will  afterwards  have  10  be  referred  yx 
Hawes  passed  over  or  conveyed  the  propeny 
to  the  present  respondents,  Messrs.  GisbonK 
and  Company. 

Now,  the  first  question  which  arises  in  this 
state  of  things  is  as  to  the  right  of  the  plaint- 
iffs to  redeem  this  property?  Their  possesmot 
as  members  of  a  joint  family  is  denied  by  the 
respondents,  who  contend  that  there  is  »o 
evidence  that  the  family  was  joint,  or  thai 
this  property  belonged  originally  to  any  per- 
son  other  than  Kunhya  Lall,  the  mortg^er 
Upon  that  question  Mr.  Maddocks ,  the  Distrki 
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adge,  before  whom  the  case  first  came,  has 
keJIvered  a  very  elaborate  and  careful  judg- 
jient,  in  which  he  has  come  to  the  conclusion 
\SbX  the  joint  ownership  of  the  property  was 
Aade  out  in  favor  of  the  appellants,  and, 
ibhough  it  was  not  necessary  for  the  High 
Pourt  of  Calcutta,  in  the  view  they  took  of 
mother  part  of  the  case,  absolutely  to  decide 
bis  question,  they  do  not  appear  to  have  dis- 
ipproved  of  the  conclusion  on  this  point  at 
which  Mr.  Maddocks  had  arrived.  The  evi- 
ience  having  been  so  fully  and  satisfactorily 
commented  upon  by  Mr.  Maddocks,  their  Lord- 
ships do  not  think  it  necessary  to  say  more 
than  this,  that  looking  to  the -form  of  the 
Government  settlement  of  this  property,  look- 
ing to  the  history  of  the  family  which  is  in 
^idetice,  looking  to  the  accounts  going  down 
10  the  yeariibefore  the  date  of  the  mortgage, 
jl#iDwing  the  dealings  of  the  family  between 
Qiemselves,  looking  to  the  ekrarnamah  exf  cut- 
i^  between  Kunhya  Lall  and  the  other  members 
^  \he  family  almost  contemporaneously  with 
|he  mortgage  of  1828,  looking  to  the  dealings 
lirith  the  mouzah  Ugda  which  was  excepted 
out  of  the  mortgage  of  1828,  although  form- 
ing part  of  the  whole  estate,  their  Lord- 
ships are  satisfied  that  this  property  was  the 
e'  int  property  of  the  family,  and  that  Kunhya 
ill  was  mortgaging  it  with  the  assent  of,  and 
as  the  manager  for,  the  whole  family. 

Their  Lordships  would  add  to  the  general 
description  of  the  evidence,  which  has  satisfied 
tbem  of  this,  a  reference  also  to  the  state- 
ments which  were  made  very  shortly  after  ih^ 
conveyance  of  184 1  to  Messrs.  Gisborneand 
Company.     In   1843  a  suit  was  brought  by 
the   present  appellants,   or  some  of  them, 
against    Messrs.    Gisborne   and    Company, 
making  parties  also  Russick  Lall  and  Kunhya 
Lall.     The  plaintiffs  in  that  suit  were  non- 
suited upon  technical  grounds,  but  in  that 
suit  the  plaintiffs  had  stated  their  title  sub- 
stantially  in  the  same  way  that  it  is   now 
stated,  and  in  the  answers  to  that  suit  their 
Lordships  find  that  Mr.  Barnes,  a  member  of 
the  firm  of  Gisborne  and  Company,  and  the 
other  members  of  the  firm  of  Gisborne  and 
Company,  stated  that  the  plaintiff's  suit  was 
totally  false,  and  that  the  reasons  of  the  fal- 
sity of  the  plaintiffs'  suit  were  stated  in  the 
answer,  of  Russick  Lall,  another  defendant, 
and  that  that  answer  was  sufficient.     l*hey, 
therefore*  referred  their  case  to  the  answer  of 
Russick  Lall,  and  were  content  to  adopt  it 
as  the  statement  of  their  case.     Now,  Russick 
Lall,  as  has  been  said,  was  the  native  agent  of 
this  indigo* factory  at  the  time  of  the  mortgage 
in  1828.     He  must  have^cnown  perfectly  well 
everything  connected  with  the  title  and  the 


circumstances  of  the  family,  one  member  of 
which  was  making  a  mortgage  to  him ;  and 
what  Russick  Lall,  having  these  means  of  pe- 
culiar knowledge,  said  in  the  year  1843 
was  this:  "Oh!  Administer  of  Justice, 
"  let  your  presence  consider  the  fact  that,  al- 
**  though  the  plaintiffs  have  no  right  and  in- 
"  terest  in  the  said  mouzahs,  yet  even  it  is 
"  clearly  evident  from  the  contents  of  the 
"former  plaint  that  the  plaintiffs  themselves 
"  have  admitted  that  the  said  Kunhva  Lall 
"Doss,  by  the  advice  and  with  the  concur- 
"  rence  of  the  plaintiffs,  sold  the  property  in 
"  dispute  to  me  " — that,  of  course,  means 
mortgage — ^or  the  sum  of  Rupees  17,011, 
*'  with  the  object  of  liquidating  the  money 
"  due  to  the  said  gentleman  from  Kunhya  Lall 
"  Doss,  under  the  deed  of  mortgage  dated 
*'the  25th  May  1826."  Russick  Lall  was, 
therefore,  content  to  affirm  at  this  time,  and 
Messrs.  Gisborne  and  Company  were  content 
to  adopt  his  statement,  that  Kunhya  Lall  had 
mortgaged  the  property  by  the  advice  and 
with  the  concurrence  of  the  plaintiffs — advice 
and  concurrence  which  would  have  been  utter- 
ly useless  and  unmeaning  unless  the  plaintiffs 
had  been  joint  owners  of  the  property. 

Their  Lordships,  therefore,  on  this  part  of 
the  case,  have  no  hesitation  in  accepting  tlie 
conclusion  of  the  Court  of  first  instance,  and 
they  have  the  satisfaction  of  thinking  that  in 
that  respect  ihey  are  not  differing  from  the 
opinion  of  the  High  Court  of  Calcutta,  al- 
though it  was  not  absolutely  necessary  for 
that  Court  to  dcciide  the  question. 

The  next  objection  which  was  taken  to  the 
title  of  the  plaintiffs  to  redeem  is  this.  It  is 
said  that  the  conditional  sale  having  been 
made  in  ^he  year  1828,  and  the  condition  of 
that  sale  being  for  liquidation  of  the  amount 
of  mortgage- njoney  in  eleven  years;  a  year 
afterwards,  in  November  1829,  the  ekrarna- 
mah which  coniained*«Jhe  conditions  making 
the  transaction  a  mortgage  was  returned  by 
Kunhya  Lall  to  Russick  Lall  with  an  en- 
dorsement which  is  set  out  at  page  235  of  the 
record.  The  endorsement  is  partly  defaced, 
but  it  runs  thus :  "  (Defaced)  ihe  said  mehal, 
"  according  to  the  conditions  of  the  ekrar 
"  (defaced),  the  Government  revenue,  and  in- 
'*  terest,  and  the  consideration  being  (defaced) : 
•'therefore  I  have  returned  this  ekrarnamah 
'-  to  Russick  Lall  Doss,  the  purchaser.  The 
"mouzihs  staled  in  the  ekrarnamah  I  have 
"absolutely  sold.  D.ued  the  27ih  Kartick 
•*i237.  Kunhya  I.nl  Dos?,  Zemindar."  It 
is  said  that  the  meaning  of  this  endorsement,  ^ 
which  was  partly  defaced,  is  that  it  amounted 
to  an  assertion  that  the  profits  ot  the  zemin'*' 
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dary  were  insufficient  to  pay  the  principal  and 
interest  and  the  Government  revenue,  and  that, 
therefore,  the  ekrarnamah  was  returned  by 
Kunhya  Lall  to  Russick  Lall. 

Now,  without  going  further,  their  Lordships 
are  compelled  to  say  that  is  a  transaction 
which,  upon  the  face  of  it,  is  almost  incredi- 
ble. The  property  was  mortgaged  by  a  usu- 
fructuary mortgage,  to  run  over  eleven  years. 
The  mortgagee  was  bound,  on  the  face  of  the 
deed,  to  pay  the  Government  duty.  The 
mortgage  created  no  personal  liability  with  re- 
gard to  the  payment  of  the  debt.  If  the 
debt  should  be  paid  in  the  couna^  of  eleven 
years,  the  land  would  be  free ;  if  not  paid,  at 
all  events,  the  mortgagor  would  be  in  no  worse 
condition  than  he  was  at  the  end  of  the  first 
year.  There  is  no  consideration  moving  to 
the  mortgagor  for  the  release  of  the  equity  of 
'  redemption.  It  is  said  that  the  district  in 
which  the  property  was  situate  was  a  district 
which,  as  regards  its  produce,  was  liable  to 
the  uncertainties  of  dry  seasons ;  but  al- 
though that  might  lead  to  a  diminution  of  the 
produce  in  one  year,  on  the  other  hand,  the 
absence  of  drought  and  the  presence  of  mois- 
ture in  another  season  might  lead  to  a  more 
plentiful  crop,  and  the  uncertainty  is  one 
which  might  have  a  double  bearing  as  regards 
the  ultimate  result  of  the  conditional  sale. 

But  it  is  further  to  be  observed  that  this 
allegation  of  the  return  of  the  ekrarnamah,  and 
the  production  of  it  with  the  endorsement, 
was  never  heard  of  until  about  two  years  sub- 
sequently, when  one  BholaifSath,  having  sued 
Kunhya  Lall  upon  a  debt  of  his  own  due 
to.  Bholanath,  was  taking  proceedings  to  sell 
this  property,  or  to  sell  the  equity  of  redemp- 
tion of  it,  as  being  the  property  of^  Kunhya 
Lall.     Then   it  was  that  the  return  of  the 
ekrarnamah  was  set  up,  and  ths^  this  endorse- 
ment was  produced.  The  moment  that  defence 
was  set  up  it  was  chall^ged — challenged  not 
merely  by  Bholanath,  but  by  the  other  mem- 
bers of  the  joint  family — and  steps  were  taken 
to  dispute  it.     It  is  true  that  from  circum- 
stances connected  with  the  attempted  sale  of 
Bholanath  going  off,  the  question  was  not 
ultimately  decided  at  that  time,  which  is  very 
much  to  be  regretted.     The  primary  Judge 
decided  against  the  transaction — decided  that 
it  was  not  a  real  transaction,  but  a  fraudulent 
one  to  defeat  the  creditor.     There  was  an 
appeal  to  the  appellate  tribunal.    The  appel- 
late tribunal  thought  that  an  investigation  of 
the  circumstances  should  take  place,  and  sent 
^  it  back  for  that  purpose.  The  biddings  at  the 
sale  not  having  been  sufficient  to  lead  to  a 
sale  taking  place,  the  primary  Judge  thought 


that  it  was  unnecessary  to  pursue  thai  invest- 
gation.  But,  both  at  that  time  and  at  evenr 
time  since,  when  the  return  of  the  ekrarnam4^ 
has  been  set  up,  the  transaction  has  beeft 
challenged  as  an  unreal  and  (ictitioos  trans- 
action. 

Their  Lordships  a|^e  of  opinion  that  ii  « 
an  incredible  transaction  on  the  face  of  ii, 
and  they  cannot  arrive  at  any  other  condii- 
sion  than  that  it  was  a  transaction  betweeo 
Russick  Lall  and  Kunhya  Lall,  for  the  putf* 
pose  of  defeating  the  proceedings  of  the 
tor,  Bholanath. 

Their  Lordships  must  add  this  funher  ob^  \ 
servation  :  the  mortgage  or  conditional  sale  fif  ] 
1828  is  clear  and  undisputed.     It  lies  ve^fom. 
those  who  desire  to  set  up  any  tj^le  put^af 
an  end  to  the  mortgage  to  establish  their  cjsi 
by  evidence  which  is  clear  and  satisfacUMT. 
That  onus  certainly  is  not  discharged  in  ti^  \ 
case ;  and  their  Lordships,  therefore,  are  of  j 
opinion  that  on  this  point  also  the  title  of 
the  appellants  is  made  out,  and  that,  itiiks 
on  some  other  ground  yet' to  be  consideredr 
they  are  precluded  from  redeeming,  they  »•  j 
not  precluded-  by  the  pretended  retorn  if  ! 
the  ekrarnamah.     Upon  this  point  also  tiMsir 
Lordships,    in    substance,    agree    with    cIm 
view  of   all  the    Judges  in   the   Coort   in 
India. 

We  come  now  to  the  remaining  part  o#  the 
case,  which  is  this.  Assuming  the  title  of 
^e  plaintiffs  to  redeem  to  be  made  out,  the 
respondents,  Mesisrs.  Gisborneand  Company, 
claim  the  benefit  of  the  statutes  of  imita- 
tion, and  assert  that  the  time  during  whk% 
the  ^itle  of  the  plaintiffs  to  redeem  could  be 
in  force  has  elapsed.  In  the  first  place,  they 
say  that  the  appellants  are  barred  by  the 
13th  Section  of  the  Law  of  Limitations,  that 
is  to  say,  the  Section  which  speaks  of  sints 
for  enforcing  the  right  to  share  in  any  pro- 
perty, moveable  or  immoveable,  on  thegroand 
that  it  is  joint-family  property.  It  is  not  ne- 
cessary to  repeat  that  Section  at  length,  for 
their  Lordships  are  of  opinion  that  it  is  a 
Section  which  deals  with  suits  between  one 
or  some  member  or  membere  of  the  joim 
family  and  some  other  member  of  the  joint 
family,  complaining  of  what  we  should  term 
in  this  country  an  ouster  of  some  members 
by  others,  or  of  a  failure  by  the  member  in 
occupation  to  account  for  profits,  or  to  pay 
maintenance  where  it  is  due.  The  present 
case  is  a  case  by  no  means  of  that  descripdoo. 
In  the  present  case  the  foundation  of  the  title 
of  the  plaintiffs  is  *a  mortgage,  which,  as 
has  been  already  said,  was,  in  \\%  incepUoa, 
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substance,  the  mortgage  o\  the  whole  ot 

joint  family.     The  circamstance  that  it 

not  the  whole  of  the  members  of  the  joint 

kiiy,  but  only  some  who  now  come  to  re- 

'cr  their  share  of  the  property,  does  not 

take  this  a  dispute  in  any  way  between  mem- 

^rs  of  the  joint  family  as  to  the  question  of 

[hether  the  property  i§  joint  or  not.     It  is 

ierely  a  question  of  the  title  of  the  plaintiffs 

redeem,  and  the  question  of  joint  or  not 

[fit  property  has  only  to  be  decided  inciden- 

lly  for  the  purpose  of  establishing  that  title 

against  strangers. 

The  respondents  then  allege  that  they  are 
ititled  to  the  benefit  of  the  5  th  Section  of 
le  same  law :  ^*  In  suits  for  the  recover)' 
{from  the  purchaser,  or  any  person  claiming 
under  hijn,  of  any  property  purchased  bond 
\fide  and  for  valuable  consideration  from 
I  a  trustee,  depository,  pawnee,  or  mortgagee, 
the  cause  of  action  shall  be  deemed  to  have 
larlsen  at  the  date  of  the  purchase."  Now, 
lesiions  of  very  considerable  importance 
tve  been  raised  and  argued  as  to  the  mean- 
of  this  Section.  Their  Lordships  desire 
say  that  the  provision  of  the  Section  is 
mded,  nodoubt,  upon  considerations  of  high 
>Hcy — of  a  policy  which  their  Lordships  do 
at  all  doubt  is  one  which  is  extremely 
^neficial  to  India,  having  regard  to  the  cir- 
imsiances  of  that  country.  But  their  Lord- 
lips  cannot  fail  to  observe  that  the  pro- 
|isions  of  the  Section  are  of  an  extremely 
iringent  kind.  Tney  take  away  and  cjt 
lown  the  title,  which,  ex  hypolhesi,  is  a  gooa 
file  of  a  cesiui  que  trust  or  of  a  person  who 
LS  deposited,  pawned,  ormortgaged  property ; 
ley  cut  down  that  title  as  regards  the  num- 
ir  of  years  that  the  person  would  hav(!  had 
right  to  assert  it :  from  a  very  great  length 
ff  time,  sixty  years,  they  cut  it  down  to 
'elve  years.  It  is,  therefore,  only  proper 
\9X  any  person  claiming  the  benefit  of  this 
lection  should  clearly  and  distinctly  show 
that  he  fills  the  position  of  the  person  contem- 
plated by  this  Section,  as  a  person  who  ought 
to  be  protected.  Their  Lordships  think  that, 
in  order  to  claim  the  benefit  of  this  Section,  a 
defendant  must  show  three  things:  first,  that 
he  is  a  purchaser  according  to  the  proper 
meaning  of  that  term ;  second,  that  he  is  a 
purchaser  bond  fide ;  and,  third,  that  he  is 
a  purchaser  for  valuable  consideration. 

Now,  what  is  the  meaning  of  the  term 
"purchaser"  in  this  Section?  It  cannot  be  a 
person  who  purchases  a  mortgage  as  a  uiuri- 
gage,  because  that  would  be  merely  equiva- 
lent to  an  assignmetft  of  a  mortgage;  it 
would  be  the  case  of  a  person  taking  a  mort- 


gage with  a  clear  and  distinct  understanding 
that  it  was  nothing  more  than  a  mortgage. 
It,  therefore,  must  mean,  in  their  Lordships* 
opinion,  some  person  who  purchases  that 
which,  de  facto,  is  a  rnortgage,  upon  a  repre- 
sentation made  to  him,  and  in  the  full  belief, 
that  it  is  not  a  mortgage  but  an  absolute 
title. 

Now,  it  is  important  in  this  case  to  consi- 
der how  it  is  that,  in  pleading  in  the  first  in- 
stance, the  transaction  which  here  has  taken 
place,  the  respondents  have  put  their  title. 
In  page  14  of  the  record,  in  the  sixth  head 
of  their  statement,  they  express  themselves 
thus :  '*  Tlf?  defendants,  as  purchasers  for 
*^a  just  consideration,  have  all  along  held 
"  adverse  possession  of  the  disputed  property 
"for  more  than  12  years  without  notice  of 
"  any  legal  right  as  co-partners,  /.  e ,  if  any 
"right  had  existed,  pertaining  to  the  plaint- 
"  iffs,  as  well  as  to  those  persons  from  whom 
"  the  defendants  have  acquired  their  right. 
"  Thus,  in  such  a  case,  also,  the  plaintiffs' 
"  claim  is,  by  reason  of  limitairon,  inadmis- 
"  sible."  There  is  no  averment  there  of  any 
fact ;  it  is  a  statement  that,  as  purchasers,  they 
are  entitled  to  the  benefit  of  the  Statute,  but 
when  they  come  to  their  averment  of  facts, 
their  statement  is  this :  the  second  head  is, 
"  On  the  i6th  May  1838,  A.  D.,  Russick  Lall 
"  Doss  sold  the  said  mouzahs  to  Messrs. 
"  William  Shawe  and  William  Hawes  for 
"  Rs.  17,011,  and  caused  the  names  of  the 
•*  Messrs.  William  Shawe  and  William  Hawes 
"  to  be  entered  in  the  Government  records 
"on  the  excision  of  his  own  name,  and  Mr. 
"  William  Shawe  sold  his  share  to  Mr. 
**  William  Hawes,  who,  after  that,  sold  it  to 
"  Messrj.  Gisborne  and  Company  and  Mr.  C. 
"  H.  Barnes,  and  Mr.  C.  H.  Barnes  sold  his 
"  4-annas  share  to  Messrs.  Gisborne  and  Com- 
'*  pany,  and  iputation  o^  names  took  place." 
This  is  a  statement  which  puts  the  title  of 
Gisborne  and  Company  exactly  in  the  same 
position  as  the  title  of  Shawe  and  Hawes. 
It  alleges  that  Russick  Lall  sold  to  Shawe 
and  Hawes,  that  Shawe  and  Hawes  sold 
to  Hawes,  and  then  Hawes  sold  to  Gis- 
borne and  Company.  It  draws  no  distinction 
between  the  various  transfers  of  the  proper- 
ty, but  puts  them  all  exactly  on  the  same 
footing.  Now,  an  allegation  or  a  plea  of  a 
purchase  for  value  is  perfectly  well  known 
and  understood,  and  the  averments  in  that 
plea  are  not  matters  of  technicality — they 
are  matters  of  sub'^•  nice.  In  pleading  a  pur- 
chase for  valuable  consideration  in  this  coun- 
try, the  very  first  averment  in  the  plea  is  that-* 
the  person  selling  either  was  seised,  or  alleged 
that  he  was  seised,  for  an  absolute  title,  an3 
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then  the  plea  goes  on  to  say  that,  being  so 
seised,  or  alleging  that  he  was  so  seised,  he 
contracted  to  sell,  and  did  sell  and  convey 
that  absolute  title,  asserting  it  to  be  such  to 
the  purchaser,  who  paid  his  money  for  that 
which  was  thus  sold.  There  is  not  a  frag- 
ment of  an  averment  in  the  whole  of  this 
pleading  of  that  kind.  The  pleading  is  per- 
fectly consistent  with  the  transaction  having 
been  nothing  more  than  the  purchase,  that  is 
to  say,  the  transfer,  of  that  which  was  a  con- 
ditional title,  or  a  title  by  way  of  mortgage. 

We  turn  then  from  the  pleading  to  see 
what  is  the  evidence  of  the  transition  in  the 
case.  Now,  there  is  no  evidence  at  all  of 
any  negotiation  for  this  purchase,  of  any 
specification,  or  schedule,  or  inventory  of 
what  the  property  was  that  was  to  be  includ- 
ed in  the  general  purchase  of  the  factory 
which  was  taking  place.  There  is  no  evidence 
of  any  allegation  or  statement  on  the  part 
of  the  vendors  which  would  lead  Messrs. 
Gisborne  and  Company  to  believe  that  this 
was  an  absolute  title  which  they  held  to  the 
property  in  question.  The  only  evidence 
that  there  was  a  purchaser  at  all  is  the  pro- 
duction of  the  purchase-deed  to  which  refer- 
ence is  now  made. 

The  purchase-deed  is  at  page  296.     It  con- 
tains a  recital  of  the  manner  in  which  the 
vendor,  the  first  party  to  the  deed,  Hawes 
had  had  conveyed  to  him  the  various  factories 
which  were  to  be  hanrled  over  to  Gisborne 
and  Company.     It  then  contains  this  recital 
of  the  contract  between  Hawes  and  Gisborne 
and  Company,   page    297:   "And   whereas 
"the  said  John   Dougal,   George    Dougal, 
"  Charles  Jones  Richards,  Matthew  Gisborne, 
"and  John  Richards,  have  contraAed  and' 
"agreed  with  the  said  William   Hawes  for 
"the  absolute  purchase  of  the  said  several 
"indigo-factories    oi»  works    ^d    premises 
"hereinafter  described^at  and  for  the  price 
"  or  sum  of  Company's  Rs.  2,  io,coo ;  and  the 
"  same  are  intended  to  be  conveyed  and  as- 
"sured  unto  the  said  John  Dougal,  George 
"Dougal,  Charles  Jones  Richards,  Matihew 
"Gisborne,  and   John   Richards,   and  their 
"heirs,  in  the  manner  hereinafter  expressed," 
It  is  a  contract  for  the  absolute  purchase,  hut 
the  absolute  purchase  of  those  premises  which 
are  afterwards  described  in  this  deed  and  in- 
tended to  be  conveyed  by  it.     When  we  turn 
to  what  these  premises  are,  we  find,  first,  an 
enumeration  of  the  Indigo  Factory ;  then  this 
addition:  "All  lands  cultivated  and  uncul- 
^  "  tivated  to  the  said  several  and  respective 
"Indigo  Factories  or  sets  of  works  respec- 
*^  lively  belonging  or  in  any  wise  appertain- 


"  »ng;*'  and  further  on  page  299 :  "And  ail 
"  the  estate,  right,  title,  interest,  use,  vm 
^'  properly,  possession,  possibility,  claim,  zak 
" demand   whatsoever,   both  at'  law  audit 
'*  equity  of  them,  the  said  WiUiam  Htwei, 
"  Robert  Molloy,  and  James  Cullen  and  etcfc 
"of  them  in,  to,  out  of,  or  upon  the  said 
"  several  and  respective  Indigo  Factories  or 
*^^  sets  of  works,  lands,  hereditaments,  chat- 
"  tels,  and  premises,  and  every  or  any  pait 
"  or  parcel  thereof."    Now,  assume  that  H^at 
was  in  this  commercial  house,  as  a  part  of 
their  property  in  trade,  a  mortgage  secnrinj 
to  them  the  debt  which  has  been  mentioned : 
assume  that  that  was  perfectly  well  knorn 
to  every  person  connected  with  them  and  to 
the  purchasers.     No  more  fit  or  apt  deed 
could  have  been  devised  than  this,  for  the 
purpose  of  conveying  a  title  to  that  moil, 
gage,  as  the  rightful  title  upon  which  the 
property,  was  to  be  held  by  the  purchasers. 
The  deed,  in  other  words,  is  perfectly  ccb- 
sistent  with  its  not  having  been  the  intentioB 
of  any  person  to  this  transaction  to  do  more 
than  to  hand  over  this  along  with  all  die 
orher  properly  which  the  commercial  firm 
possessed,  according  to  whatever  might  be 
the  right  and  true  title  upon  which  each  por* 
tion  of  the  property  was  held.    Their  Lord- 
ships, therefore,  can  find  in  this  deed  noen- 
dence  of  an  averment  on  the  part  of  the  ^-cn- 
dor,  or  of  any  belief  on  the  part  of  the  par- 
chaser  that  the  property   Moheeanwan  was 
a  property  which  the  vendors  claimed  to  ho\d 
)9  what  we  should  call   in  this  coontn-  a 
fee-simple  title. 

Under  these  circumstances,  their  Lordships 
think  that  the  first  requisite  in  the  law  of 
limitation  is  not  made  out,  and  that  the  re- 
spondents here  are  unable  to  show,  or  at  ail 
events  have  not  shown,  that  they  are  par- 
chasers  of  this  specific  property  as  an  abso- 
lute property  in  contradistinction  to  a  mort- 
gage- property  upon  a  contract  bv  the  vendor 
to  convey  the  property  to  them  'as  an  abso- 
lute properly. 

This  would  be  sufficient  to  decide  the  case; 
for,  of  course,  unless  the  whole  of  the  three 
requisites  exist,  the  benefit  of  the  statute  is 
not    obtained.     Their   Lordships,   however, 
think  it  right  to  go  further,  and  io  sar  that 
they  are  not  satisfied  that,  even  if  this  objection 
did  not  exist,  Messrs.  Gisborne  and  Company 
are  able  to  show  ihat  they  are  bondfiit  pur- 
chasers.    It  is  unnecessary  to  impute,  and 
their  Lordships  would  not  desire  10  impute,  to 
Messrs.  Gisborneand  Company  any  disbooesif 
whatever  in  the  traiksaction,  or  any  mond 
o  bliquity  in  their  dealings  in  ihis '  matter. 
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what  their  Lordships  have  to  observe  is 
:  Messrs.  Gisborne  and  Company  must  be 
irded  as  dealing  in  this  case  upon  one  of 
footings.     Either    they   were    aware   in 
year  184 1,  when  they  took  this  convey- 
te,  of  all  that  had  passed  between  this  na- 
family  and  the  predecessors  in  title  of 
;borne  and  Compan)^  by  way  of  allegation 
averment  and  claim  upon  the  one  side  and 
m  the  other,   that   is   to   say,  they  must 
ler  have  been  aware   of  all  the  contents 
I'  the  papers  connected  with  the  litigation 
lich  had  taken  place  in  previous  years ;  or. 
[not  aware  of  the  contents  of  those  papers, 
ly  must,  at  all  events,  have  been  aware  of 
original  conditional  sale  of  1828,  and  of 
alleged  return  of  the  ekrarnamah  with  its 
idorsement.     It  has  not  been  very  clear  to 
jir  Lord9hips  upon  which  of  these  two  foot- 
the  Counsel  for  the  respondents  would 
nre  Messrs.  Gisborne  and  Company  to  be 
lit  with.   At  one  time  it  rather  appeared  that 
\\T  Counsel  would  wish  it  to  be  considered 
ihey  knew  nothing,  or  should  be  taken 
knowing  nothing,  but  the  conditional  sale 
kd  the  alleged  return  of  the  ekrarnamah.  At 
jbotber  time  their  Counsel  appeared  desirous 
refer  to  certain  portions,  at  all  events,  of  the 
roceedings,  which  had  taken  place  between 
conditional  sale  and  the  year  1841.     But, 
mme  that  they  were  not  aware  of  the  details 
that  litigation ;  assume  that  Messrs.  Gis- 
)tnc  and  Company  knew  nothing  but  what 
is  been  called  the  bare  title  to  the  property, 
ke  conditional  sale,  the  alleged  endorsemeft 
[ttpon,  and  return  of,  the  ekrarnamah,  and  the 
ransfer  subsequently  fn>m  Russick  Lall  to 
^Hawes  and  Shawe.     Their  Lordships  are  of 
>inion  that,  looking  to  the  clear  and  andijput- 
mortgage  in  the  first  instance ;  looking  to 
[ike  transparent  unreality  of  the  transaction  con- 
"tiected  with  the  alleged  return  of  the  ekrar- 
namah, the  mere  production  of  the  endorse - 
Oient  upon  that  ekrarnamah,  as  the  description 
Lof  the  cause  for  its  return,  was  amply  suffi- 
cient to  put  any  persons  in  the  position  of 
Messrs.GisborneandCompanyuponaninquiry 
and  consideration  as  to  whether  that  trans- 
action could  be  a  real  transaction,  or  whe- 
^w  it  could  be  a  transaction  which   could 
form  part  of  the  title  of  a  purchaser.     On 
the  other  hand,  if,   as   seems  to  have  been 
rather  the  opinion  of  the  learned  Judges  be- 
low, and  certainly  seems  much  more  consist- 
ent with  all   the  facts  of  the  case,  if  it  be 
taken  that  Messrs.  Gisborne  and  Company 
Were  perfectly  aware  of  all  the  accounts  in 
the  factory,  and  of  all  the  details  of  the  liti- 
S^ation  and  of  all  the  claims  that  had  been 
Jnade  before  with   regard   to  this  property, 


then  their  Lordships  consider  that  their  at- 
tention was  pointedly  and  distinctly  called  to 
the  infirmity  of  title  in  this  case,  and  that, 
with  their  attention  so  called,  they  could  not 
be  considered  to  be  bond-fide  purchasers. 

Therefore  upon  both  grounds,  both  upon 
the  ground  that  they  are  not  purchasers  with- 
in the  meaning  of  the  law,  and  upon  the 
ground  that,  if  they  were  purchasers,  they 
are  not,  in  the  sense  in  which  the  words  are 
used  in  the  law,  bond-fide  purchasers,  their 
Lordships  think  that  Messrs.  Gisborne  and 
Company  are  not  entitled  to  the  benefit  of 
this  statutet^ 

It  would,  perhaps,  be  right  that  their  Lord- 
ships should  advert  also  to  an  argument  which 
was  adduced,  although  not  very  warmly 
pressed,  that  under  the  loth  Section,  Messrs. 
Gisborne  and  Company  might  find  protection. 
The  loth  Section  says :  **  In  suits  in  which 
"  the  cause  of  action  is  founded  on  a  fraud, 
'*  the  cause  of  action  shall  be  deemed  to  have 
"  first  arisen  at  the  time  at  which  such  fraud 
"shall  have  been  first  known  by  the  party 
"  wronged."  This,  in  their  Lordships'  opi- 
nion, is  not  an  action  founded  upon  fraud 
in  that  sense.  It  is  an  action  upon  title  to 
recover  the  possession  of  property  to  which 
the  plaintiffs  are  entitled,  which  clearly  they 
must  recover,  unless  there  be  some  specific 
protection  given  to  those  now  in  possession 
of  it  by  virtue  qf  the  other  sections  of  the 
statute  to  which  reference  has  been  made. 


This  being  the  opinion  at  which  their 
Lordshii»s  have  arrived,  they  will  humbly 
recommend  to  Her  Majesty  that  the  decree 
of  the  High  ^Court  of  Calcutta  should  be 
reversed,  and  that,  in  place  of  it,  an  order 
should  be  made  disn?issing  the  appeal  to  the 
High  Court,  and  dismissing  it  with  costs. 
That  would  set  up  again  the  decree  of  Mr. 
Maddocks,theZillah  Judge.  Their  Lordships 
21  re  content  to  allow  that  decree  to  stand,  and 
are  unwilling  to  enter  upon  any  criticism  of 
the  precise  form  of  it,  because  no  argument 
has  been  adduced  before  their  Lordships  upon 
the  footing  that,  supposing  the  decree  in 
substance  to  be  right,  any  modification  should 
be  made  of  it  in  detail.  Their  Lordships, 
therefore,  will  leave  that  decree  to  be  the 
decree  in  the  case,  and  will  only  further  add  *  \ 
that  the  appellants  should  also  have  the  j 
costs  of  this  appeal.  ^  i 
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The  20th  January  1871. 

Present : 

Lord    Cairns,    Sir    James    \V.    Coivile,    Sir 
Joseph  Napier,  and  Sir  Lawrence  Peel, 

Res  judicata — Judgement:  of  the  Revenue  Court — 

Redemption. 

On  Appeal  from  the  High  Court  at  Agra. 

Khugowlee  Sing  and  others 
versus  • 

Hossein  Bux  Khan. 

The  rule  laid  down  by  the  judjfes  in  the  Duchess  of 
Kingston's  case  on  the  law  of  estoppel  is  not  technical  or 
peculiar  to  the  law  of  EnjirUndi  but  is  perfectly  con- 
sistent with  the  second  Section  of  the  Code  of  Civil 
Procedure. 

The  decision  of  a  Revenue  Court  in  a  summary  suit 
for  arrears  of  rent  brought  by  A  against  B  and  others,  in 
which  B  set  up  an  ekrarnamah  under  which  he  claimed 
on  behalf  of  himself  and  others  to  hold  certain  land  as 
rent-free,  which  suit  was  dismissed  by  the  Revenue  Court, 
who  held  the  ekrarnamah  to  be  valid,  is  no  bar  as  res 
judicata  to  a  suit  for  redemption  by  B  against  A  on  his 
title  as  mortgagee,  in  which  B  set  up  the  same  ekrarna- 
mah. 

This  appeal  having  been  heard  ^.v  parte, 
their  Lordships  were  desirous,  before  they 
determined  it,  carefully  to  read  and  consider 
the  evidence  in  support  of  the  case  of  the 
absent  respondents,  the  plaintiffs  in  the 
suit. 

The  suit  was  in  the  nature  of  a  redemption- 
suit,  and  was  brought  to  recover  from  the 
appellants  certain  property  on  the  allegation 
that  their  title  was  originally  that  of  mort- 
gagees by  way  of  conditional ^ale;  that  the 
mortgage-debt  had  been  satisfied ;  and  that, 
accordingly,  the  plaintiffs  were  entitled  to 
recover  possession  of  the  land  with  mesne- 
profits  from  the  date  of  such  satisfaction. 

The  case  of  the  appellants  was  ihat  they, 
or  those  whom  they  represent,  had  been  in 
possession  of  the  lands  for  upwards  of  twenty 
years  under  two  deeds  of  absolute  sale, 
executed  in  consideration  of  Rupees  9.800 
on  the  i2ih  of  March  1843,  and  confirmed 
by  two  decrees  of  the  Civil  Court  passed  on 
the  confession  of  their  vendors,  the  plaintiffs 
in  the  present  suit. 

The  plaintiffs,  not  denying  that  this  was 
t^he  ostensible  title  of  the  appellants,  insist 
that  the  true  transaction  was  a  mortgage  by 


conditional   sale  for   securing  the 
Rupees    4,000   with   interest,  and 
was  effected  by  the  ekrarnamah  of 
with  the  deeds  of  sale,  which  is  at 
of  the  records. 

It  was,  therefore,  essential  to  the 
case  to  establish  the  validity  of  this 
namah.  • 

The  Zillah  Judge,  who  tried  the 
the  fir.st  instance,  decided  that  it  vas 
genuine  instrument,  and  dismissed 
But  the  High  Court  of  Agra,  on 
versed  his  decision,  and  decided  in 
the  plaintiffs  upon  the  ground  whid 
Lordships  will  next  consider. 

This  judgment  of  the  High  ton 
not  profess  to  proceed  upon  a  reviev 
general  and  conflicting  evidence  gf 
the  cause.  It  is  founded  solely  upon  thei 
sion  of  the  Judge  below  to  give  doe 
to  the  fact  that  the  ekrarnamah  bad 
declared  to  be  valid  and  genoioe 
Deputy  Collector  of  Futtehpore  in 
ings  which  will  be  afterwards  coi 
and  it  treats  that  finding  as  res  ji 
between  the  parties. 

Those  proceedings  are  referred  to 
face  of  the  plaint ;  and  their  Lordsbifi^ 
therefore  assume  that  the  point,  th 
made   the   .s^iect  of  a   formal  isso^ 
efficiently  r9sed  on  the  pleadings. 

Their  Lordships,  however,  are  of 
that  the  judgment  of  the  High  Coort 
ing  that  of  the  Zillah  Judge  canoot  bcl 
ported  on  this  ground. 

In  the  course  of  the  argument, 
their  Lordships  quoted  from  the 
delivered  by  the  Judges  in  the  Dui 
Kingston's  case  the  following 
"  From  the  cases  relative  to  judi 
"being  given  in  evidence  in  civil 
"these  two  deductions  seem  to  foil 
"generally  true:  first,  that  the  jwj8 
"of  a  Court  of  concurrent  jun: 
"  directly  upon  the  point,  is,  as  a 
"  bar,  or  as  evidence,  conclusive  bet 
"  same  parties  upon  the  same  mztlcr 
"  ly  in  question  in  another  Court;  3 
"ly,  that  the  judgment  of  a  Court  i 
"elusive  jurisdiction,  directly  up* 
"point,  is,  in  like  manner,  conclusivt| 
"the  same  matter,  between  the  same  I 
"ties,  coming  incidentally  in  qaeswi 
"another  Court  fcif  a  different  ^^ 
"  But  neither  the  judgment  of  a  concafl 

h 


Cm. 


»-J 


I*rivy 


THE    WEEKLY    RKPORTEft. 


CounciL 


31 


:cC2: 


:*^ 


.^^l- exclusive     jurisdiction    is    evidence   of 
'  ^-'\    matter    which    comes    collaterally    in 
4l6tion,    though  within  their  jurisdiction, 
^*\  of  any  matter  incidentally  cognizable, 
pr  of  any  matter  to  be  inferred  by  argu> 

Ft     from     the    judgment." — I.   Smith's 
iing  Cases/  p.  424. 

lere  is  nothing  technical  or  peculiar  to 

iw  of  England  in  the  rule  as  so  stated. 

5  recognized  by  the  civil  law,  and  it 

fectly  consistent  with  the  second  sec- 

I  the  Code  of  Procedure  under  which 

se  was  tried,  which  says  : — 


le  Civil  Courts  shall  not  take  cognizance 

y  suit   brought  on  a  cause  of  action 

shall  have  been  heard  and  determined 

Cotfrt  of   competent  jurisdiction  in  a 

r    suit    between   the   same    parties   or 

n  parlies  under  whom  they  claim. 


^u 


e 


ah]*' 
id. 


>w,  what    were  the   proceedings  which 
8  case  were  assumed  to  afford  evidence 
vor   of   the  validity  of  the  ekrarnamah 
JfgK^^h  the  appellants  were  not  at  liberty  to 
ite  ?     They  are  at  pages  6  and  7  of  the 
d.     It  appears  from  them  that  the  ap- 
nts  in  March  1863  brought  a  summary 
for  arrears  of  rent  before  the  Deputv  Col- 
r  against  one  of  the  plaintiflFs  in  the  pre- 
suit.     They   alleged    that    he   was    an 
ipier  of  a  small  portion  of  land  not  ex- 
ing  37  beegahs,  being  p^oof  the  land  in 
tion,    under    a    pottah    and    kuboole«j. 
defendant  in  that  summary  suit  denied 
ase  of  the  plaintiffs  (the  present  appel- 
i),  alleged   that  the  transaction  of   1843 
a  conditional  sale,  produced  the  ekrar- 
ah,  and  contended  that,  under  a  particu- 
tipulation  in  it ,  he  and  the  other  vendor 
mortgagor    were    entitled    to    hold    75 
ahs  rent-free.     The  appellants  then,  as 
denied    the   validity    of   this   ekrarna- 
.    Evidence  was  taken  on  both  sides ;  and 
Collector,   holding    that  the  appellanls 
failed  to  prove  their  case,  and  that  the 
ndant  in  the  summary  suit  had  proved 
ekrarnamah,  dismissed  the  claim.     On 
al  to  the   Zillah   Judge,  this  dismissal 
confirmed,  but  on  the  ground  that  the 
(Wants  had  failed  to  prove  that  the  de- 
ant  was  a  cultivator  paying  rent,  and 
'     -t  their  claim  was   barred  by  limitation. 
"^W^  the  Judge  remarked  that  the  Deputy 
n.  *^^llector  had  made  a  lengthy  inquiry  with 
nence  to  the  papers  filed  by  both  parties, 
ich  had  no  connection   with  the  present 
Atn.  -* 
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On  special  appeal  to  the  Sudder  Court,  the 
dismissal  of  the  claim  was  again  confirmed, 
the  Court  observing  that  the  question  whe- 
ther the  plaintiffs  (the  appellants)  were  out- 
and-out  purchasers  or  only  conditional  pur- 
chasers under  the  deeds  of  the  1 2th  March 
1843  ^id  ^^^  ^"se  in  the  case. 

From  this  statement  it  appears  that  the 
ultimate  decision  of  this  claim  for  rent  did 
not  turn  upon  the  validity  of  the  ekrarna- 
mah. But  if  the  judgment  of  the  Collector 
had  been  final  in  the  matter  before  .him, 
his  incidental  finding  that  the  ekrarnamah 
was  a  vaM  instrument  would  not  be  con- 
clusive between  the  parties  in  the  present 
litigation.  For  the  question  before  him  was 
not  the  issue  (>ow  raised  between  the  parties, 
and  his  decision  was  not  that  of  a  Court 
competent  to  adjudicate  on  a  question  of 
title.  He  had  only  a  special  jurisdiction  to 
try  summary  suits  for  the  recovery  of  rent. 

The  eadem  causa  petendi^  and  the  judg- 
ment of  a  Court  of  competent  or  concurrent 
jurisdiction,  are  both  wanting  here.  Their 
Lordships,  therefore,  being  of  opinion  th^t 
the  decree  under  appeal  cannot  be  supported 
on  the  only  ground  which  the  Judges  of 
the  High  Court  have  assigned  for  it,  will 
proceed  to  consider  whether  the,  evidence  in 
the  cause,  taken  as  a  whole,  afford3  any  suffi- 
cient reason  for  disturbing  the  decree  of  the 
Zillah  Judge. 

It  is  not  denied  that,  on  the  1 2th  of  March 
1843,  the  deed^  of  absolute  sale  were  ex- 
ecuted;  that,  on  the  14th  of  March,  they 
were  produced  in  the  Civil  Court,  where 
decrees  were  passed  upon  them;  and  that, 
on  the  Ist  of  May  1843,  the  proceeding  for 
the  mutation  of  names,  which  is  set  forth 
at  page  27,  took  place.  The  last  was  not 
without  opposition.  C/ne  Furzund  Hossein 
Khan  put  in  objectiotis  founded  on  the  right 
of  pre-emption  under  the  Mahomedan  Law, 
and  on  a  claim  to  a  small  portbn  of  the 
property  sold.  The  former  objection  was 
overruled ;  but  it  could  only  have  been 
made  to  an  absolute  sale ;  and  the  fact  that 
it  was  made  is  an  additional  proof  that  the 
transaction  was  then  treated  as.  and  under- 
stood to  be,  an  absolute  sale.  In  the  plaint, 
indeed,  it  is  alleged  that  the  transaction  was 
represented  to  be  an  absolute  sale,  and  not 
what  it  really  was — a  mortgage,  in  order  to 
avoid  any  claim  founded  on  the  right  of 
pre-emption.  But  this  statement  appears 
to  their  Lordships  to  be  founded  on  a  mis-^ 
conception  of  the  law  of  pre-emption,  ai:\d 
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therefore  to  aSord  an  argament  against  the 
irulh  of  the  plaintiffs'  case.  Three  years 
later,  in  September  1846,  part  of  the  pro- 
perty was  seized  by  a  judgment-creditor  of 
the  vendors.  The  appellants  came  in  as 
objectors,  claiming  as  absolute  owners ;  and 
their  objection  prevailed,  though  the  ekrar- 
namah,  according  to  the  plaintiffs'  case,  had 
then  been  registered,  and,  if  a  valid  docu- 
ment, would  have  left  in  them  an  interest 
capable  of  being  taken  in  execution. 

The  plaintiffs  have  given  no  explanation 
whatever  why  ihey  consented  to  the  decrees. 
Although  in  1846  there  was  this  execution 
against  them,  there  is  no  suggestion  that,  in 
1843,  they  had  any  interest  for  making  that 
which  was,  in  fact,  a  mortgage  appear  to  be 
an  absolute  sale.  The  probabilities  of  the 
case,  therefore,  resulting  from  the  history  of 
the  res  gesicB  are  all  against  the  validity 
of  the  ekrarnamah. 

But  what   is  the   direct   evidence  of  the 
execution    of    that    instrument?     The    evi- 
dence of  the  two  first  witnesses,  Jhoo  Khan 
and  Khadir  Bux,  who  are   not  subscribing 
witnesses,  appears  to  their  Lordships  to  be 
worthless.     The   evidence    of  the   attesting 
witnesses  who  are  called  is  not  consistent. 
Sheadun   Putwarry,   who   from  his  position 
might   have  been  a  more   trustworthy   wit- 
ness, is  not  called.     In  addition  to  the  dis- 
crepancies and  other  circumstances  tending 
to  cast  suspicion  on  the  testimony  for  the 
plaintiffs  which   have    been   stated   by  the 
Zillah  Judge,  their  Lordships  have  to  observe 
that  the   document  impeacned   purports   to 
have  been  executed  on  the  same  day  as  the 
undisputed  deeds  of   sale;  that  by   several 
witnesses  it  is  sworn  to  have  been  executed 
at  the  house  of  Mahomed  Sidiq,  the  writer 
of  the  bills  of  sale ;  yet  all  these  witnesses 
say  that  they   saw  po   instrument'  but  the 
ekrarnamah  executed.  ^It  is  difficult  to  see 
why,  if  the  ekrarnamah*  was  really  executed 
on  the    1 2th  of   March    1843,    and    in   the 
house   of  the  appellants'  agent,  it  was  not 
executed  with  the  deeds  of  sale  and  attested 
by  the  same  witnesses.     Again,  as  the  Judge 
has  observed,  the  witnesses  for  the  plaintiffs 
fail  to  prove  the  payment  of  the  Rupees  4,000, 
which  they  allege  to  have  been  the  considera- 
tion for  the   mortgage :  whilst  the  witnesses 
for  the  appellants  have  proved  to  the  satis- 
faction  of  the  Judge   the   payment   of  the 
9,800    rupees,   which  they   allege   to    have 
been  the  consideration  for  the  sale.     It  lay 
on  the  plaintiffs  to  prove  the  validity  of  the 
-  in-strument   on   which  they  rely.     The   oral 


evidence    was   conAicting,   and  the  ZilWk 
Judge  came  to  a  clear  conclusion  that  titt| 
witnesses  for  the  plaintiffs  were  not  10 
believed,  and  that  the  witnesses  for  the 
pellants  were  trustworthy.    Their  LorJsbi( 
would,  for  obvious  reasons,  be  sk)w  in  i&j 
case  to  overrule  the  opinion  expressed 
the  Judges  in  whose  presence  the  testii 
was  given  touching  toe  credibility  of 
witnesses.     In  the   present  case  their 
conclusion,  formed  upon  a  perusal  of  all 
dence  in  the  cause,  is  substantially  in  ac( 
ance  with  that  of  the  Zillab  Judge, 
are  of  opinion  that  he  was  right  in  h( 
that  the  plaintiffs  had  failed  to  establi^ 
validity  of  the  ekrarnamah,  which  was 
foundation  of  their  case,  and  in  dismit 
their  suit.     Their  Lordships  will,  accordii 
advise  Her  Majesty  to  allow  this«ppeal 
reverse  the  decree  of  the  High  Court, 
to  direct  that,  in  lieu  thereof,  a  decite 
made  dismissing  the  appeal  against  the 
cree  of  the  Zillah  Judge  with  costs.    If 
appellants   have   paid  any  costs  under 
order  reversed,  these  costs  must  he  refonc 
and  they  must  also  have  their  ccsis  of 
appeal. 


The  20th  January  1871. 

Present  : 

^  Lord  Cairns,  Sir  James  W.  Colvile,  Sir 
•  Joseph  Napier,  and  Sir  Lawrence  Pcrf. 

Document—Stamii. 

On  Appeal /rom  the  High  Court  at  B^mi 
Mantappa  Nadgowda 

versus 
Baswantrao  Nadgowda. 

The  plaintiff  sued  his  elder  brother  for  a  share  in  »^ 
tain  faraily-propertv.  The  defendant  raised  a  qo«t«»<" 
family-custom,  ana  relied  on  a  certain  deed  of  reiase 
which,  he  said,  the  plaintiff  had  (jiven  him,  buttfceeios- 
ence  of  which  the  plaintiff  denied.  That  docoiii«>j 
was  not  stamped,  thouj^h  on  the  face  of  it  it  w»*  **»*" 
that  it  was  to  l»e  stamped.  No  objection  n-as  lakw  «« 
that  score  to  the  document  before  the  first  and  the  b»«w^ 
Appellate  Courts,  who  considered  that  tbedocumert 
was  a  genuine  document  executed  by  the  plamtin. 
After  its  production  it  had  an  insu fficient  stamp  wJMIA* 
put  upon  it.  The  High  Court,  on  appeal,  left  the  dew  »* 
part  of  the  evidence  in  tl|p  case,  but  qualified  it*  eject 
and  the  extent  of  its  operation  by  making  it  a  ^^^J% 
lease,  releasinj?  so  much  of  that  which  the  pwat* 
miffht  otherwise  claim  as  would  be  covered  hr  the  n»- 
sufficient  stamp  of  2  anns^. 
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Hbld  that  the  Hig^h  Court  might  either  have  refused 
to  admit  the  document  for  want  of  a  stamp,  or — which 
woald  be  more  correct— it  might  have  required  it  to  be 
broperly  stamped  and  the  penalty  paid  into  Court ; 
Dist  the  course  taken  was  entirely  without  precedent, 
without  principle^  and  without  authority. 

TuK  6rst  question  raised  in  this  case  is 
as  to  the  existence  of  a  custom  in  the  Nad 
Gowdki  family,  by  which,  on  descent,  where 
there    was    more    thafl    one    brother,*  it    is 
alleged  that   the  younger  brothers  did  not, 
according   to  the  ordinary  law,   share  with 
the  elder  in  a  division  of  the  property,  but 
received    maintenance,   or  an  allotment  of 
property  in  lieu  of  maintenance,  in  place  of 
sharing  in  the  whole  property.     Their  lord- 
ships observe  in  the  first  place  that  this  cus- 
tom has  not  been  pleaded  by  the  defendants, 
and  they  would,  therefore,  feel  a  difficulty  in 
knowing  exactly  what  the  precise  terms  of 
the  custom  are  which  the  appellant  desires 
to  rely  upon.     But,  further  than  that,  after 
oonsidering   the   evidence,    their  Lordships 
find  no  sufficient  evidence  of  any  custom  of 
the  kind  alleged  at  the  bar  to  have  prevailed 
in  the  family.     They,  therefore,  think  it  un- 
necessary to  consider  the  question  raised  by 
the  High  Court  in  India,  as  to  whether  in 
this  part   of   India  a  custom  of  the  kind 
suggested    might   or   might    not  be   valid. 
That  is  a   question  which   would   properly 
arise  for  determination  as  soon  as  it  was  as- 
certained that,  in  point  of  fact,  such  a  custom 
had  prevailed.     Their  Lordships,   however, 
find  quite  sufficient  materials  upon  which  to 
dispose  of  this  case  in  the  dealings  that  ha^e 
taken  place  between  the  appellant  and  the 
respondent. 

It  appears  that  there  were  three  brothers, 
the  appellant  being  the  eldest,  the  respond- 
ent the  second,  and  another  brother,'  not  a 
parly  to  this  record,  who  was  the  third.     It 
appears  that,  upon  the  descent  of  the  family- 
property,   the   brother   who   is   not  a   party 
received    an   allotment  of   land   in   lieu   of 
roaintenance,  and  did  not  claim  to  be,  and 
was  not,  allowed  to  be  a  sharer  in  the  pro- 
perty.    It  appears  further  that  the  respondent, 
on  the  17th  of  October  1852,  entered  into 
an  engagement,  evidenced  by  a  deed  of  that 
date,  between  himself  and  the  appellant,  his 
elder  brother,  to  this  effect.    The  deed  is 
addressed  by  the  respondent  to  the  appel- 
lant— *'I,     Baswantrao,    son    of    Kiddiga- 
"nappa,  resident  at  Kasba  Kelur,  executed  a 
*'deed  of  release   to  the  following   effect: 
*  As  differences  arose  in  the  family  between 
**me  and  you,  I  live  separate,  my  continu- 
"ance  in  the  house  being  impossible.     As 
*'  it  was  customary  from  the  time  of  our  an- 


^'cestors  for  grants  for  maintenance  to  be 
^'allowed,  I  asked  for  land  for  the  support 
''  and  maintenance  of  my  family,  and  ac- 
"cordingly  you  have  given  me  for  main- 
"tenance  the  land  and  houses  described 
"below."'  Then  follows  a  description  of  the 
property,  and  the  deed  continues— "  You 
*'  have  thus  made  me  a  grant  of  land  and  a 
''  house.  I  shall  have  no  connection  with 
"  the  payment  of  the  debts  contracted  both 
"  by  ancestors  and  by  yourself.  Whatever 
"debts  there  may  be,  you  will  pay  or  re- 
"ceive  payment.  You,  as  being  born  in 
"the  elder  line,  will,  in  the  same  manner  as 
"  the  first-t^rn  descendant  used  to  do  from 
"  the  time  of  our  ancestors,  enjoy  the  Nad 
"  Gowdki  Wutton,  the  Boodihall,  and  Kada- 
"  paty  estate,  the  Halli  Chaorat  land,  the 
"  Chaorat  of  this  Kusba,  the  land  of  Gowd- 
"  ki  Wutton,  and  whatever  else  may  be, 
"  together  with  the  Rasoom  [cash  allowance 
"  or  fees]  Bak-bab,  and  the  rights  and  pri- 
"  vileges  lO^  the  hereditary  office].  I  have  , 
"  no  right  to  claim  them.  You  will  con- 
"  tinue  to  pay  as  heretofore  the  Nad  Gowd- 
"  ki,  Mahal  Joodee,  and  the  Gowdki 
"  Joodee,  and  enjoy  the  whole  of  the  Wut* 
"  ton  for  yourself.  You  will  allow  no  dis- 
"  pute  to  be  raised  about  the  land  and  house 
"  now  granted  to  me.  I  shall  enjoy  the 
"  said  house  and  land,  and  live  in  peace  ;  with 
"the  exception  of  the  two,  namely,  the 
"  fields  and  the  house,  I  have  no  right  over 
"  the  rest  of  the  Wutnee  land  and  property  ; 
"  you  will  not  be  liable  for  the  payment  of 
"  any  debts,  etc.,  which  I  may  contract. 
"  As  there  was  no  stamp  available  for  the 
"  occasion,  I  have  drawn  this  upon  plain 
"  paper.  I  promise  to  get  the  stamp  within 
"  eight'  days  from  this  date,  and  write 
"  the  deed  upon  it,  and  take  this  paper 
"  back.  In  case  I  should  fail  to  procure 
"  the  stamp  and  give  fhe  deed  written  upon 
"it,  1  agree  to  paj^  all  the  expenses  and 
"  the  penalty  which  may  be  incurred  for 
"getting  this  paper  stamped.  To  this 
effect  I  deliver  and  sign  this  deed  of  re- 
lease of  my  own  free  will  and  in  my  sound 
"mind." 

Now,  if  that  is  a  valid  deed,  if  it  is  not 
impeachable  on  the  ground  of  fraud  or  any 
other  ground,  it  appears  to  their  Lordships 
that  here  is  a  clear  and  distinct  contract  be- 
tween the  appellant  and  the  respondent,  by 
which  the  respondent  accepts  an  allotment 
of  specific  land,  obtains  certain  benefits  by 
being  relieved  from  the  family-debts,  and 
makes  stipulations  with  his  brother  which^ 
are  binding  and  enforceable — which  would 
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be  binding  and  enforceable  probabl}^  in  any 
case,  but  are  still  more  so  when  the  trans- 
action is  one  in  the  nature  of  a  family- 
arrangement.  It  is  true  that  the  arrange- 
ment is  made  upon  the  expression  of  belief 
on  the  part  of  the  respondent  that  he  was 
acting  in  accordance  -with  the  custom 
of  the  family.  It  is  very  probable  that 
that  belief  was  founded  upon  fact,  and  the 
existence  of  that  belief  on  his  part  does  not 
in  any  way  detract  from,  but  rather  adds  to, 
the  stringency  and  the  effect  of  the  family- 
arrangement.  It  ought  to  be  added  that,  this 
deed  having  been  executed  on  the  17th  Oc- 
tober 1852,  the  respondent  appArs  to  have 
entered  into  possession  of  the  allotted  pro- 
perty, to  have  remained  in  possession  until 
the  year  1861,  when  the  plaint  was  instituted, 
without  any  complaint  except  that  the  por- 
tion allotted  to  him  by  way  of  maintenance 
was  too  small,  which  complaint  again  ap- 
pears to  have  been  met  by  an  increased  por- 
tion allotted  for  the  purpose  of  increased 
maintenance. 

Therefore,  I  repeat,  if  this  be  a  valid  do- 
cument, and  not  open  to  challenge  on  the  1 
ground  of  fraud  or  upon  any  other  ground, 
their  Lordships  would  be  slow  to  fail  to  give 
effect  to  a  family-arrangement  of  the  kind 
thus  expressed,  followed,  as  it  has  been,  by 
enjoyment  and  possession  for  a  period  of  ten 
years. 

Well,  then,  is  there  any  ground  for  im- 
peaching this  document.^  Now,  in  the  first  ^ 
place,  it  is  to  be  observed  tliat  in  the  plaint 
filed  by  the  respondent  there  is  no  challenge 
of  this  document  whatever.  It  is  not  sought 
to  set  aside  the  document  on  the  grq^md  that 
he  was  misled,  that  he  had  not  sufficient 
advice,  or  that  he  was  ignorant  of  his  rights 
at  the  time  he  executed  the^ele^se.  But 
when  the  document  w^  presented  as  a  de- 
fence on  the  part  of  the  appellant,  then  the 
respondent  challenged  it,  not  upon  the 
ground  of  fraud  or  ignorance  of  his  rights, 
but  upon  the  allegation  that  the  document 
never  had  existed  at  all,  and  that  he  never 
had  signed  such  a  document.  Upon  that 
issue  evidence  was  entered  into  on  both 
sides.  The  two  Courts  before  whom  the 
case  was  first  heard  -the  Court  of  first  in- 
stance and  the  Court  of  first  appeal — weigh- 
ing that  evidence,  considering  it  very  fully 
and  very  carefully,  disbelieved  the  evidence 
of  the  respondent,  and  held  that  the  docu- 
ment was,  beyond  doubt,  a  genuine  document 
executed  by  him.  The  second  Court  of 
appeal  did   not  differ  from  that  conclusion 


arrived  at  bv  the  first  two  Courts,  bat  tbe 
second  Court  of  appeal  made  this  objedxa 
to  the  document.     It  appeared  that,  in  the 
first  instance,  it  had  not  been  stamped  at  aST; 
indeed,  on  the  face  of  it,  it  professed  to  be 
a  document  written  on  plain  paper,  the  stamp 
for  which  was  afterwards  to  be  supplied  )w 
the  respondent.     After  it  was  first  produced, 
it  appears  to  have  haa  a  stamp  of  two  anims 
put  upon  it,  and  the  Fligh  Court  took  nocke 
that  that  was  an  insufiUcient  sum  to  cover 
the  amount  of  the  properly  at  stake.    No», 
admitting   that  the   stamp   was  insufficient^ 
which  may  be  assumed,  it  appears  to  their 
Lordships  that  there  were  two  courses  whidi 
might  have  been  taken  by  the  High  Court 
They    might    have    refused    to    admit   the 
document    for    want    of    a    stamp.    Their 
Lordships  do  not  say  that  that  w«uld  hx9t 
been  a  correct  course.     But  it  would  ha«« 
been  a  possible  course.     They  might  have 
refused  to  admit  the  document  for  want  of 
a   stamp,   or  they    might,   under  the  Acn 
and  Regulations  for  that  purpose,  have  re- 
quired the  document  to  be  properly  stamped, 
and  the  penalty  paid  into  Court  for  the  pnr- 
poses  of  revenue.     As  to  rejecting  the  docu- 
ment  in  toto  for  want  of  a  stamp,  iheie 
would    have    been   this    serious   difficoltr— 
that  there  does  not  appear  to  have  been  as? 
objection  raised  to  its  admission  in  either  of 
the  first  two  Courts  ;  and  ii  is  difficult  10  see 
how,  that  being  the  case,  it  would  have  been  i 
just  course  to  have  rejected  in  toio  the  doco- 
i#ent  in  the  Court  of  last  appeal.     Howeter, 
the  Court  of  last  appeal  did  not  take  ^to 
of  those  courses.     It  did  not  reject  the  do- 
cument.    It    did     not    do    what    obvioudv 
wouy  have  been  the  more  correct  course- 
require  the  deed   to  be   stamped,  and  ibe 
penalty  to  be  paid,  but  it  left  the  deed  v 
part  of  the  evidence  in  the  case,  just  in  the 
way  in  which  it  had  been  placed  among  the 
evidence  by  the  Court  of  first  instance,  and 
it  qualified  its  effect  and  the  extent  of  its 
operation  by  making  it  a  deed  of  release, 
releasing  so  much  of  that  which  the  plaintiff 
might  otherwise  claim  as  would  be  covered 
by    the    insufficient    stamp    of    two    annas. 
Their  Lordships  cannot  do  otherwise  than 
express   their    surprise   at    the   course  thos 
taken,  which  appears  to  their  Lordships  tXi 
be  entirely  without  precedent,  w*ithout  prin- 
ciple, and  without  authority. 

Their  Lordships,  therefore,  find  the  deed 
as  part  of  the  evidence  in  the  case.  They 
are  prepared  to  say  that,  being  evidence  in 
ihe  case,  thev  think  the  full  and  nataraJ 
weight  shouUI  be  gi>%n  to  it  as  part  oi  the 
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in  the  case;  and  being  of  that 
ihey  have  already  said  that  the 
being  challenged  on  the  ground  of 
on  the  ground  of  any  ignorance  of 
the  expression  of  a  valid  family- 
between  the  brothers,  acted  upon 
and  not  now  to  be  disturbed. 


vidence 
pinion, 
eed  not 
niud  or 
ight  is 
ontract 
If  both, 

Their  Lordships,  therefore,  will  humbly 
idvisc  Her  Majesty  that  this  appeal  should  be 
aiowed,  that  the  decision  of  the  High  Court 
{bould  be  reversed,  and  the  first  decision 
ffhich  dismissed  the  plaint  of  the  respondent 
be  restored,  and  that  the  appellant  should 
have  his  costs  of  this  appeal  as  well  as  of  the 
bearing  in  the  Court  of  second  appeal  in 
India. 


The  20th  January  1871. 

Present : 

Lord  Chelmsford,  Sir  James  W.  Colvile, 
Fxjrd  Justice  Mellish,  and  Sir  Lawrence 
Peel. 

Mortgragee— Conditional     sale— Redemption- 
Law  of  the  Forum. 

On  Appeal  from  the  late  Sudder  Court  at 

Madras, 

1 
Paliabhiramier  versus  Vencala  Row  Naiken 

and  another. 


IJ- 


i-nder  the  law  of  the  Madras  Presidency,  the  iii^erest 
of  a  mortgagee  under  a  deed  of  conditional  sale  becomes 
absolute,  according  to  the  terms  of  the  contract,  by  the 
were  failure  of  the  mortgagor  to  redeem  at  or  before 
the  time  specified  in  the  deed. 

As  regards  Bengal,  a  Full  Bench  decision  of  the 
High  Court  ruling  to  the  same  effect  in  cases  to  which 
Regulation  XVII.  of  1S66  docs  not  apply  referred  to 
with  approval. 

The  ruling  in  the  present  case  not  intended  to  inter- 
'Cfc  with  any  rule  of  property  established  by  judicial 
•wcisions,  so  as  to  form  part  of  the  law  of  the  Korum, 
wherever  such  may  prevail,  or  to  affect  any  title  found- 
^  thereon. 

In  this  case  the  appellant  claims  to  be  the 
absolute  owner  of  the  lands  in  question  under 
several  conveyances  from  the  first  and  second 
of  bis  co-defendants  in  the  suit  or  from  those 


whom  ihey  represent.  That  the  title  of  his 
vendors  or  their  ancestor  was  originally  a 
mortgage- title  is  undisputed ;  and  the  suit 
out  of  which  the  appeal  has  arisen  was 
brought  in  October  1853  by  the  representa- 
tives of  the  mortgagor  to  redeem  the  proper- 
ty, alleging  it  to  be  still  redeemable.  The 
decision  of  the  Court  of  first  instance  was  in 
their  favor,  but  that  was  reversed  by  the 
Principal  Sudder  Ameen  of  Combaconum, 
who  decreed  in  favor  of  the  appellant.  His 
decree  was  reversed  by  the  late  Sudder  Dewan- 
ny  Adawlat  of  Madras  on  special  appeal; 
and  the  present  appeal  is  against  the  decree  of 
that  Court.  • 

The  Sudder  Court  having  no  jurisdiction 
to  determine  on  special  appeal  any  question 
of  fact,  and  there  being  no  cross-appeal  to  Her 
Majesty  in  Council  against  the  decree  of  the 
Principal  Sudder  Ameen,  their  Lordships 
must  accept  his  findings  on  the  facts  as  con- 
clusive. 


Those  findings  were  : — 

1st, — That  the  original  contract  between 
the  mortgagor  and  the  mortgagee  was  contain- 
ed in  the  deed  of  conditional  sale,  dated  the 
13th  June  1808,  which  is  at  page  71  of  the 
record,  and  is  there  called  Exhibit  No.  I ; 
and  that  the  plaintiffs  had  failed  to  establish 
that  there  was  any  other  instrument  of  mort- 
gage. 

2nd, — That  Exhibit  No.  2,  purporting  to 
have  been  executed  on  the  i6th  June  1816, 
upon  which  the  appellant  had  relied  either 
as  a  confirmation  of  the  then  absolute  title  of 
his  vendors  or  as  a  conveyance  or  release  of 
the  righ(  of  redemption  to  them,  was  not  a 
genuine  document. 

jrJ. — Tha^  certain  letters  put  in  by  the 
plaintiffs  in  order  to  prove  acknowledgments 
by  the  mortgagees'  t&at  the  mortgage  was  a 
subsisting  and  redeemable  mortgage  as  late  as 
185 1  were  also  forgeries. 

The  conclusion  of  law  which  the  Principal 
Sudder  Ameen  drew  from  his  first  finding  was 
that,  under  Exhibit  No.  i,  the  title  of  the  mort- 
gagees became  absolute  on  the  loth  of  June 
1 8 13,  by  reason  of  the  failure  of  the  mortgagor 
to  redeem  at  that  date  ;  and  the  special  appeal 
was  admitted  to  try  the  correctness  of  that 
conclusion.  Hence,  the  sole  question  for  their 
Lordships'  determination  is  whether,  under 
'  the  law  of  the  Madras  Presidency,  the  inter- 
est of  a  mortgagee  under  a  deed  of  conditional 
sale  does  or  does  not  become  absolute,  accord-  * 
ing  to  the  terms  of  the  contract,  by  the  mcrf 

e    • 


3fi 


Privy 


THB   WEEKLY   REPOftTXR. 


Coumtl 


[Vol  XI. 


failure  of  the  mortgagor  to  redeem  at  or  before 
the  time  specified  in  the  deed. 

This  form  of  security  being  common  in 
India,  the  question  is  of  very  general  import- 
ance, and  on  that  ground  the  appellant  obtain- 
ed Her  Majesty's  special  leave  to  present  this 
appeal,  which,  after  considerable  delay,  has, 
unfortunately,  come  on  to  be  heard  ex  parie. 

The  contract  embodied  in  Exhibit  No.  i 
was  that  the  mortgagee  should  hold  possession 
of  the  land  for  ^v^  years  paying  the  Govern- 
ment revenue;  that  the  mortgagor  should 
repay  the  principal  and  redeem^he  land  on 
the  loth  of  June  1813;  and  that,  in  default, 
the  mortgagee  and  his  posterity  should  enjoy 
the  land  as  if  the  transaction  were  an  absolute 
saie^  with  the  right  of  alienating  the  same  by 
gift,  sale,  &c. 

The  transaction  then  was  one  of  mortgage 
by  bye-bil-wufa  or  kut-kobala  usufructuary ; 
the  usufruct  of  the  property  to  be  taken  in  lieu 
of  interest.  And  the  first  question  that  suggests 
itself  is,  was  there  any  rule  of  law  to  prevent 
the  Court  from  giving  effect  to  such  a  contract, 
according  to  the  intent  and  meaning  of  the 
parties  plainly  expressed  by  its  language  .^ 

That  this  form  of  security  has  long  been 
common  in  India  is  notorious.  The  fact  is 
stated  in  the  preamble  to  the  Bengal  Regulation 
No.  I  of  1798.  That  such  contracts  were 
recognized  and  enforced  according  to  their 
letter  by  the  ancient  Hindoo  law  appears 
from  several  passages  in  C<?lebrooke's  Digest 
(Vol.  I,  pp.  183,  187,  188,  and  193).  That 
they  were  equally  recognized  and  enforced 
between  Mahomedans  is  shown  by  Mr. 
Baiilie  in  his  introduction  to  his  leaAied  work 
OD  the  Mahonledan  law  of  sale.  If  the  an- 
cient law  of  the  country  has  been  modified 
by  any  later  rule  halving  the  force  of  law, 
that  rule  must  be  founPe'd  either  on  positive 
legislation  or  on  established  practice. 

Nothing  concerning  such  contracts  is,  so 
far  as  their  Lordships  are  informed,  to  be 
found  in  the  Statute  Law  relating  to  the  Pre- 
sidency of  Madras  except  Regulation  XXXIV. 
of  1802.  The  8ih  and  9th  Sections  of  that 
Regulation  extended  to  Madras  the  provisions 
of  the  loth  and  i  ith  Sections  of  the  Bengal 
Regulation  No.  XV.  of  1793.  Both  these 
Regulations  were  passed  with  the  object  of 
fixing  the  legal  rate  of  interest  and  of 
preventing  the  taking  of  interest  in  excess  of 
it ;  and  both  have  since  been  wholly  or  in  great 
pjtft  repealed  with  other  usury  laws  by  Act 
4CXVIII.  of  1855.    The  clauses  in  question 


affected  only  that  part  of  the  contract  nows 
der  consideration  which  related  to  the  nsotat 
of  the  property.  As  to  that  they  may  fatve 
made  it  necessary,  contrary  to  the  intettxntf 
the  parties,  to  take  upon  a  redemption  ai  ao« 
count  of  the  rents  and  profits  as  between  aoi 
gagorand  mortgagee  in  possession, corapeffi^ 
the  latter  to  set  what  he  might  have  received! 
excess  of  legal  interest  against  the  princ^; 
but  they  neither  extended  the  time  of  redoi^ 
lion  nor  imposed  upon  the  mortgagee,  whes 
the  mortgagor  had  failed  to  redeem  withtolte 
stipulated  period,  the  obligation  of  takingaiy 
judicial  or  other  proceeding  in  order  to  make 
his  title  absolute. 

In  Bengal  there  was  further  legislatioii 
In  that  Presidency  ar  Regulation  (No.  X\Tl 
of  1 806)  was  passed,  which  allowed  a  moitgl' 
gor,  who  had  executed  such  a  security  as  dtf 
now  in  question,  to  redeem  at  any  time  betel 
the  mortgagee  had  finally  foreclosed  tben0it> 
gage  by  taking  the  proceedings  which  lk 
Regulation  made  essential  to  foreclosure. 

It  is,  however,  unnecessary  to  observe ditf 
this  Bengal  Regulation  had  of  itself  noionc 
in  the  Presidency  of  Madras.  And  tWr 
Lordships  cannot  find,  either  in  the  MadW 
Regulations  or  in  the  Acts  of  the  \vM 
Legislature  subsequent  to  the  Charter  AcJif 
1834,  any  statute  by  which  similar  provisiM 
have  been  enacted  for  Madras. 

That,  in  cases  to  which  Regulation  XVD. 
of  1806  does  not  apply,  the  inleretttfi 
mortgagee  under  a  deed  of  conditioDtl  vk 
becomes  absolute,  according  to  tbelemsof 
contract  by  the  mere  failure  of  the  mort|t§flr 
to  redeem  within  the  stipulated  period,  btt 
recently  been  decided  by  a  Full  Benchoftk 
Higjji  Court  of  Bengal  in  the  case  of  Suntft- 
oonissa  v.  Shaikh  Enayet  Hossein,  5  We^ 
Reporter,  p.  88.  In  that  case  the  mortgage 
bore  date  the  30th  of  November  1801;  lie 
mortgage  was  made  payable  on  the  iStiiof 
September  1806.  The  mortgagor  sued  k 
redemption,  and  the  mortgagee  admitted 
that  there  had  been  no  foreclosure  pursoaBtK) 
the  Regulation.  The  High  Court,  howem« 
ruled  that,  if  the  Regulation  did  not  apply, 
the  interest  of  the  mortgagee  became  absolote 
on  the  28th  of  September  1806;  and  6ndtii| 
that  the  Regulation  had  not  been  promulgat- 
ed, and  therefore  had  not  become  operative  ia 
the  district  until  the  7th  of  January  1807, 
dismissed  the  plaintiff's  suit.  The  point  90 
decided  is  also  assumed  to  be  law  in  the  jodg- 
ment  delivered  at  this  Board  in  the  case  A 
Forbes  v,  Ameeronissa  Begum,  10  Moore's 
Indian  Appeals  348  ;*  and  unless  it  be  lat, 
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difficalt  to  see  why  the  Regulation  of 
>6  was  passed. 

\\\  Lordships  have  been  unable  to  dis- 
that  there  has  been  any  course  of  deci- 
IS  in  the  Court  of  Madras  which  can  be 
against  the  auihority  just  cited.  The 
lost  that  can  be  gathered  from  this  record 
that  some  uncertainty  concerning  the  oper- 
m  of  these  contracts*  may  have  crept  into 
Lower  Courts  of  Madras.  If  the  Princi- 
Sudder  Ameen  was  right  in  thinking  that 
afforded  a  reason  why  the  appellant  had 
Jighl  to  strengthen  his  title  by  the  production 
(the  false  deed  No.  2,  it  is  to  be  observed 
It  the  plaintiffs,  on  the  other  hand,  showed 
pr  sense  of  the  uncertainty  of  the  law  by 
ting  up  the  false  case  that  another  form 
jmortgage  had  finally  been  substituted  for 
deed  of  conditional  sale.  Moreover,  the 
Ider  Court  does  not  rest  its  judgment 
>n  decided  cases.  The  first  reason  ad- 
iced  in  support  of  that  judgment  is 
^arly  untenable.  That  a  party  is  precluded 
relying  upon  a  title  established  by  a  deed 
iclusivcly  found  to  be  genuine,  because 
has  foolishly  and  wickedly  set  up  a  false 
sd  which,  if  treated  as  a  conveyance,  and 
as  a  mere  confirmntion,  may  be  incon- 
^nt  with  that  title,  is  a  proposition  for 
jich  there  is  no  foundation,  either  in  reason 
|in  law.  Nor  does  the  second  reason  assign- 
for  the  judgment  appear  to  their  Lord- 
Ips  to  be  better  founded.  It  assumes  that 
I  obligation  lay  on  the  mortgagee  to  do  some 
by  way  of  enforcing  what  is  not  veij- 
rrectly  termed  the  penalty,  and  that  there 
lid  be  no  adverse  possession  against  the 
)rtgagor  until  there  had  been  a  tender  and 
liusal  of  the  mortgage- money.  But  ^  this 
'sumption  implies  that,  in  some  way  or  an- 
>er,  the  rights  and  obligations  of  the  parties, 
Idefined  by  the  contract,  had  been  quali  fied  by 
Known  rule  of  law.  Their  Lordships  have 
feady  stated  that,  so  far  as  they  can  discover, 
'  such  qualifications  have  been  introduced, 
in  Bengal,  by  any  act  of  legislation  into 
'  Statute  Law  applicable  to  Madras.  What 
^nown  in  the  law  of  England  as  **  the  equity 
fe^emption"  depends  on  the  doctrine  esta- 
»shed  by  Courts  of  Equity,  that  the  time 
ipulated  in  the  mortgage-deed  is  not  of  the 
essence  of  the  contract.  Such  a  doctrine 
was  unknown  to  the  ancient  law  of  India  : 
^^  if  it  could  have  been  introduced  by  the 
^fcisions  of  the  Courts  of  the  East  Indian 
Company,  their  Lordships  can  find  no  such 
<JOurse  of  decision.  In  fact,  the  weight  of 
•**thority  seems  to  be  the  other  way.  It  must 
^^  then  be  supposed  that,  in  allowing  this 
*PP«al,  their  Lordships  design  to  disturb  any 


rule  of  property  established  by  judicial  deci- 
sions so  as  to  form  part  of  the  Law  of  the 
Forum,  wherever  such  may  prevail,  or  to 
affect  any  title  founded  thereon. 

Their  Lordships,  therefore,  being  of  opinion 
that  the  decree  under  appeal  is  erroneous  and 
ought  to  be  reversed,  and  that  the  special  ap- 
peal to  the  Sudder  Court  ought  to  have  been 
dismissed  with  costs,  will  advise  Her  Majesty 
accordingly.  But  considering  the  great  and 
unexplained  delay  which  has  taken  place  in 
the  prosecution  of  this  appeal,  they  do  not 
think  that  they  ought  to  give  the  appellant 
the  costs  o^t. 


The  20th  January  1871. 

Present : 

Lord  Cairns,  Sir  James  W.  ('civile,  Sir 
|oseph  Napier,  and  Sir  Lawrence  Peel. 

Questions  of  fact— Boundary-case. 

On  Appeal  from  the  High  Court  at 
Calcutta* 

Maharaj  Koomar  Baboo  Guneshur  Singh 

versus 

DoorgH  Dutt  and  others. 

Follows  the  principle  on  which  the  Privy  Council 
have  hitherto  acted  in  appeals  on  questions  of  fact,  and 
confirms  the  concurrent  decisions  of  the  Lower  Courts 
on  a  question  of  fact  as  to  boundaries,  where  the  local 
knowiedsre  of  local  Judges  and  the  observation  of  the 
local  witnesses  are  all  important. 

If  it  could  be  s]i(^wn  us  in  this  case  that 
there  was  a  clear  miscarriage  of  justice,  that 
is  to  say,  that  there  was  no  evidence  what- 
ever which  would  have  warranted  the  con- 
clusion at  which  the  Court  below  has 
arrived,  or  that,  in  the  conduct  of  the  trial, 
in  the  mode  in  which  the  evidence  was  ad- 
duced, in  the  course  that  was  pursued  as  to 
holding  the  balance  of  justice  between  the 
parlies  in  the  course  of  the  trial,  there  was 
a  clear  departure  from  the  ordinary  prin- 
ciples which  regulate  judicial  proceedings, 
then  their  Lordships,  notwithstanding  the 
decision   of  the  two   Cours   below,    would 


•  From  the  judprment  of  Peacock,  C.J.,  and  Bayley  \ 
and  Kemp,  J  J.,  in  Reg^ular  Appeal  No.  36  of  i86:r,  I 
decided  nth  November  1862— not  reported.  *        I 
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have  entertained  and  considered  the  appeal. 
But  their  Lordships  are  clearly  of  opinion 
that,  when  the  question  is  one  simply  of  fact, 
and  when,  above  all  things,  that  question  of 
fact  is  a  question  of  fact  as  to  boundaries, 
where  the  local  knowledge  of  local  Judges 
and  the  observation  of  the  local  witnesses 
are  all  important,  they  would  be  depirting 
from  what  has  been  the  practice  of  this 
tribunal  if  they  were  to  act  in  opposition  to 
the  well-considered  judgment  of  the  two 
Courts  from  whom  the  appeal  comes.  It 
is  admitted,  and  could  not  be  otherwise  than 
admitted,  that  there  is  evidence  which,  if 
believed,  would  have  justified  %ose  judg- 
ments. Their  Lordships  are  of  opinion  that 
the  Courts  below  were  the  best  tribunal  for 
deciding  the  question  whether  the  evidence 
was  credible  or  not,  and  they  would  be 
entirely  unwilling  to  disturb  their  judgments. 
Their  Lordships,  therefore,  will  humbly 
advise  Her  Majesty  that  this  appeal  should 
be  dismissed  with  costs.  In  the  view  which 
has  been  expressed  of  the  case,  it  is  un- 
necessary to  consider  or  to  express  any  opi- 
nion upon  the  point  as  to  the  Statute  of 
Limitations. 


The  2  ist  January  1871. 

Present : 

Lord  Cairns,  Sir  James  W.  Colvile,  Sir 
Joseph  Napier,  and  Sir  Lawrence  Peel. 

Compromise— Excess  land— Wassilat. 

On  Appeal  from  the  High  Court  at  Calcutta* 

Nilcomul  Lahoree  and  others 

versus 

Gonomonee  ©abea  and  Another. 

Where  the  parties  to  a  suit  which  went  up  on  appeal 
to  the  High  Court  entered  into  an  ajfreement  in  1S26, 
by  one  of  the  terms  of  which  it  was  stipulated  that 
both  parties  should  provisionally  take  possession  of  cer- 
tain portions  of  the  land  in  dispute,  but  that  either 
party  would  be  at  liberty,  within  12  months  from 
the  date  of  the  agreement,  to  apply  to  the  proper  tri- 
bunal to  effect  a  rectification  in  the  quantity  of  land 
which  each  was  to  hold  permanently,  and  one  of  the 
parties  did  make  such  application  to  the  local  judge, 
who  refused  to  entertain  it  on  the  ground  that  the  ap- 
peal (which  under  the  aereement  was  to  be  abandon- 
ed) was  still  before  the  High  Court,  it  was  held  by  the 
Privy  Council  that  the  local  Judge  should  either  have 
entertained  the  application  himself  as  an  original  suit,  or 
have  kept  possession  of  it  until  a  petition  had  been 
presented  to  the  Sudder  Court  to  make  the  agreement 
a  proceeding  of  that  Court,  and  to  have  an  order  giving 
effect  to  it  by  way  of  compromise. 

-    *  From  the  judgment  of  Loch  and  E.  Jackson, Jl., 
"in  Regular  Appeal  No.  477  of  1863,  decided  3rd  Mav 
1864-wnot  reported. 


Where  the  final  rectification  of  the  shares  of  \uk 
resulted   in    the   respondent  getting  a  larger 
than  he  had  held  provisionally  under  the  agree 
the  respondent  was  put  into  possession  of  the 
share  in   1S54,  his  right  to  wassilat    for  sim 
followed  as  a  matter  of  course  unless  barred  b^  some  tel 
impediment,!  and.  limitation,  in  a  suit  by  him  for  sndi 
wassilat,  it  was  held,  beg^n  to  run  from  1854  vhec  iht 
rightful  partition  was  completed. 

Thrrr  is  some  oUscurity  and  difficahj  ia 
this  case,  arising  chiefly  from  the  length  of 
time  during  which  the  litigation  has  unfor- 
tunately continued,  and  from  some  ck  the 
proceedings  in  the  course  of  that  HtigatJon 
not  having  been  conducted  with  the  perfect 
regularity  which  would  have  been  desirable. 
But  disembarrassing  the  case  as  far  as  possible 
from  those  difficulties,  the  facts  appear  on 
examination  to  be  simple,  and  the  law  ap- 
plicable  to  them  to  be  without  donbt. 

Now,  what  their  Lordships  find  is  tli& 
So  long  ago  as  the  year  1828,  there  wot 
controversy  between  the  two  persons  whoa 
I  will  term  the  appellant  and  respondeaC, 
although  there  has  been  a  change  of  ioieittt 
since  that  time,  and  there  are  now  mort 
appellants  than  one  and  more  respondeoli 
than  one.  The  appellant  apparently  ted 
become  possessed  by  purchase  of  the 
dary  in  question,  and  had  sold  a  fear- 
share  of  it  to  the  respondent  The  !«• 
spondent  appears  to  have  desired  the  fulfil- 
ment of  that  bargain,  to  be  let  into  possessioa, 
and  to  have  the  wassilat  or  mesne-profits  for 
the  four-annas  share  during  the  time  be  had 
Aeen  kept  out  of  possession,  and  he  iiui»- 
tuted  a  suit  for  that  purpose,  and  obtained  a 
decree  from  the  Court  of  first  instance.  He 
was  ordered  to  be  put  into  possession,  'flit 
owi^r  of  the  larger  share  appealed  to  the 
Sudder  Court;  and  pending  the  appeal,  the 
possession  of  the  respondent  was  sospendedt 
and  the  appellant  was  left  in  possession  of 
the  whole.  In  that  slate  of  things,  the 
parties,  apprehending  the  delay  and  expense 
of  the  prosecution  of  the  case  in  the  Sadder 
Court,  and  the  owner  of  the  smaller  share, 
being  anxious  to  get  into  possession  of  his 
property,  came  to  an  agreement  which  is  upon 
record  at  pages  25  and  26.  The  substance  of 
that  agreement  was  this.  The  facts  that  I 
have  stated  were  recited.  The  agreement 
provided  that  there  should  be  an  immediate 
possession  given  to  the  appellant  and  to  the 
respondent  of  portions,  at  all  events,  of  col- 
tivated  land  —an  immediate  separate  posses- 
sion of  portions  of  the  cultivated  land  which 
were  taken  provisionally,  and  only  provisioo- 
ally,  to  be  as  near  as  then  could  be  ascer- 
tained the  proper  pfoportion  to  which  each 
was  entitled,  viz.,  a  share  of  twelve  anaas 
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nd  a  share   of    four   annas.     Those    pro- 
onions   were  mentioned  by  some  general 
fames  and  descriptions  which  need  not  now  i 
i  specified.     But  thtn,  as  it  was  apparently 
bvious  to    both    parlies   that  that   division 
Dd  that  possession  would  not  be  accurate 
riih  regard  to  the  real  rights  of  the  parties. 
\  was    carefully    stipulated    that    it   should 
»e  only   provisional,  and  that  it  should  be 
object  to  rectification.     The  parties,  there- 
ore,  proposed   that  the  rectification  should 
ake  place   in    this  way.     If   either   desired 
t   in    the    course    of    the    ensuing    twelve 
Qonths,  he  was  to  have  an  arbitrator  appoint- 
id,  that  is  to  say,  he  was  to  propose  some  ' 
lerson  who  would  be  acceptable  to  the  other  : 
)erson  concerned,  and  the  rectification  was  i 
0  take  place  by  the  award  of  the  arbitrator ;  ! 
)ut  if  the  arbitrator  was  not  appointed,  then  ! 
he  person,  who  was  injured  by  his  not  beinu 
Ippointed,  was   to  have  liberty  to  appeal  to 
prhat  is  termed  the  Hakim,  which  has  been 
my  properly   considered  to  be  the  proper 
tribunal — whatever  it  might  be — to  appeal  to 
ibe  proper  tribunal  for  the  purpose  of  having 
eBect  given  to  this  agreement  as  to  the  rectifi- 
cation of  shares.     I'here  was  a  provision  that 
the  appeal  in   the  Sudder  Court  was  not  to 
be  proceeded  with,  and  that  an  application 
was  to  be  made  to  the  Sudder  Court  to  have 
that  appeal   dismissed,  and  this  instrument 
of  compromise  put  upon  record  in  place  of 
the  decree.     Then  the  agreement  contained 
this  clause.     It  is  a  clause  relating  to  wassi- 
lai,  but  it  is  a  clause  which,  as  their  LordshipA 
think,  is  not  a  clause  to  be  read  as  giving 
a  right  in  certain  cases  to  wassilat,  but  as 
defeating  a  right  to  wassilat  w»hich,  it  is  as- 
sumed, would  exist  if  it  is  not  taken  a^ay. 
It  was  natural  to  suppose,  and  it  would  na- 
turally follow,  that,  if  upon  the  rectification 
of  the  provisional  arrangement  made  by  this 
Agreement,  it  should  appear  that  one  or  other 
had  been  for  a  lime  in  possession  of  a  larger 
share  of  the  zem^mdary  than  his  proper  pro- 
portion, the  person  so  in  possession  of  the 
larger  share    would    have    to    pay    wassilat 
or  back   rents — mesne-profus — to  him  who 
had  had  the  share  which  was  not  adequate 
to  that  to  which  he  was  entitled.     It  was  pro- 
vided, therefore,  in  these   words:  ** Should 
''any  one  amongst  us  both,  through  negli- 
'gence,  fail  to  appoint  an  arbitrator,  then 
^'be  who  should  think  this  injurious  to  his 
''right  shall,   within  the  said  period,  apply 
**  to  the  Judges  of  Court" — that  is  the  Hakim 
^"for  determination  of  the   matters  above 
"  mentioned ;  if,  by  not  doing  this  within  the 
'said  limited  period,  an^  one  should  bring 
'a  suit  for  the  excess  after  the  expiration 
•       Vol,  XV. 


"of  the  limited  period,  then  he  shall  have 
"no  claim  for  wassilat  of  the  same  which 
"had  accrued  during  the  period  of  dispos- 
" session;  if  the  claim  for  wassilat  be  made/ 
"that  will  not  be  valid.'' 

I  repeat,  their  Lordships  think  this  is 
clearly  a  clause  of  defeasance  of  forfeiture 
of  that  which  otherwise  would  plainly  be  the 
right  of  the  person  in  possession  of  the  share 
less  than  he  was  entitled  to.  It  is  obvious 
that  an  arrangement  of  a  different  kind  might 
have  been  made.  The  rents  might  have  been 
impounded,  they  might  have  been  kept  in 
medio,  or  iff  the  hands  of  some  third  party, 
until  it  was  ascertamed  what  was  the  true 
proportion  which  each  should  be  put  in  pos- 
session of.  That  would  have  been  clearly  in- 
convenient to  both  parties;  that  was  the  very 
thing  they  wanted  to  avoid.  Both  parties, 
therefore,  were  put  into  possession  of  that 
which  was  the  nearest  estimate  that  could  be 
made  of  their  respective  rights,  in  order  that 
they  might  enjoy  the  advantages  -and  the 
profits  of  the  land,  but  that  was  all  subject 
to  rectification  as  to  the  quantity,  and  there- 
tore  subject  also  to  making  good  to  the  party 
injured  any  excess  of  profit  which  the  other 
might  have  derived. 

That  being  the  agreement  made  in  1826, 
we  have  next  to  consider  what  took  place  in 
the  twelve  months  which  followed  the  date 
of  the  agreement.  The  agreement  was  dated 
the  22nd  September  1826.  What  followed 
was  this  :  On  liie  26th  June  1827,  both 
parlies  applied  by  petition  to  the  Commis* 
sioner  of  the  district  in  which  they  both  lived, 
putting  before  him  this  deed  of  compromise, 
and  askiag  him  to  send  it  to  the  Sudder 
Court.  The  Judge  to  whom  the  application 
was  made  thought  this  was  an  irregular  pro- 
ceeding, that  ftiey  ough*  themselves  to  for- 
ward it  to  the  Suddeft  Court  if  they  desired 
it.  But  two  days  afterwards,  on  the  28th 
June  1827,  the  respondent  presented  a  peti- 
tion in  his  own  name  to  the  same  Commis- 
sioner, the  local  Judge,  asking  that  effect 
might  be  given  to  this  arrangement,  and  that 
proceedings  might  be  taken  in  substance  to 
rectify  in  his  favor  the  division  that  had 
been  made  of  the  land  by  the  agreement. 
The  Commissioner  gave  in  substance  the  same 
answer  which  he  had  given  to  the  former 
petition,  that  the  suit  was  before  the  Sudder 
Court,  and  that  the  application  should  be  made 
to  the  Sudder  Court. 

Now,  at  this  point  of  the  case,  their  Lord- 
ships must  express  their  opinion  that  the  ^ 
application  of  the  respondent  being  in^the  * 
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nature  of  an  original  claim  founded,   not 
on  the  former  cause  of  action,  but  upon  tlie 
agreement  made  in    1826  and  the  special 
terms  of  that  agreement,  the  application  to 
the  original  Judge   might  well  have  been 
entertained  by  him,  and,  at  all  events,  they 
are  not  prepared  to  say  that  that  application 
was  made  so  improperly,  so  irregularly,  to 
a  person  so  entirely  devoid  of  jurisdiction, 
as  to  lead  to  a  forfeiture  under  the  clause  to 
which  reference  has  been  made,  on  the  score 
that  the  respondent  had  not  applied  within 
twelve  months  to  the  proper  Hakim  on  the 
subject.     Their   Lordships   are   of   opinion 
that  the  Commissioner  to  whom  The  applica- 
tion was  made  might  well  either  have  en- 
tertained the  application  himself  as  an  origi- 
nal suit,  or,  at  all  events,  might  have  kept 
possession  of  it  until  a  petition  had  been  pre- 
sented to  the  Sudder  Court  to  make   this 
agreement  entered  into  in  1826  a  proceeding 
of  that  Court,  and  to  have  an  order  giving 
effect  to  it  by  way  of  compromise.     However, 
the  Commissioner  took  a  diflerent  view;  but 
that,  in  their  Lordships'  opinion,  cannot,  if  the 
proceeding  was  a  proper  proceeding  on  the 
part  of  the  respondent,  have  the  effect  of 
subjecting  the  respondent  to  forfeiture  imder 
the  clause  of  the  agreement. 

On  the  i3lh  September  1827,  it  appears 
that  applrcation  was  made  to  the  Sudder 
Court  by  the  appellant  to  make  the  com- 
promise a  proceeding  or  record  of  that  Court, 
and  to  give  directions  for  carrying  it  into 
effect,  which  the  Sudder  (^ourt,  on  the  28th 
February  1828,  ordered  accordingly.  That, 
of  course,  was  after  the  expiration  of  the 
twelve  months. 

Their  Lordships,  therefore,  are  of  opinion 
on  this  part  of  the  case  that  the  decision  of 
the  High  Court  from  which  ihe  present  ap- 
peal is  brought  was  4  correct  decision,  and 
that  the  High  Court  \Vfere  warranted  in  hold- 
ing that  there  had  been  no  forfeiture  of  the 
right  to  wassilat  under  this  clause  in  the 
agreement,  by  reason  of  the  respondent  not 
taking  the  proceedings  within  the  twelve 
months. 

It  is  necessary  now  to  refer  to  the  subse- 
quent proceedings  in  order  to  dispose  of  the 
second  part  of  the  case  as  to  the  Statute  of 
Limitations.  On  the  28th  August  1828,  the 
respondent  applied  to  the  local  Collector  for 
a  rectification  of  partition  of  the  zemindary. 
That  was  not  in  the  form  of  a  plaint  or  of 
an  original  action,  but  in  the  form  of  a  peti- 
-tion.  The  Collector  thought  that  the  Sudder 
*Court  having  had  seiafrn  of  the  appeal  in  the 


original  cause,  he  had  not  jurisdiction  toemer- 
tain  this  petition ;  and  accordingly  an  applica- 
tion was  made  in  the  year  1832  to  the  Soddfr 
Court  by  the  respondent  to  rectify  the  di- 
vision of  the  land.  It  is  somewhat  difficult 
to  understand  whether  this  is  to  be  looked 
upon  as  an  original  proceeding,  or  as  a  pro- 
ceeding carrying  out  and  continuing  the  chain 
of  the  former  proceedings  in  the  case.  Their 
Lordships  are  disposed  to  think  that  it  is 
in  the  latter  point  of  view  that  it  ooght  to 
be  looked  at.  There  was  the  original  suit 
in  1826  to  which  I  have  already  referred: 
there  was  the  compromise;  there  was  the 
petition  in  the  Sudder  Court  to  have  effea 
given  to  the  compromise ;  and  there  was  theo 
this  further  proceeding  in  the  Sudder  Cout 
to  give  that  particular  effect  to  the  compro- 
mise which  consisted  in  the  recKfication  of  ; 
the  division  of  the  zemindary.  On  the  28lh  \ 
July  1853,  that  is,  after  a  lapse  of  tirenty-  \ 
one  years,  a  scheme  for  the  rectification  of  tke 
partition  was  submitted  to  the  Sudder  Court 
by  the  ofllcer  who  had  been  assigne<l  for  the 
purpose,  and  on  the  25th  April  1854  the 
Sudder  Court  confirmed  that  scheme.-  On 
the  25th  July  1854,  the  respondent,  who  hid 
been  found  by  that  scheme  to  be  entitled  to 
a  very  considerably  larger  share  of  the  zemlii- 
I  dary  than  he  had  been  in  possession  of,  was 
!  put  into  possession  of  the  additional  portiofi 
I  to  which  he  thus  was  found  to-be  entitled. 

Now,  I  have  stated  already  that  their  Lord- 
:  ships  are  of  opinion  that,  consequentitl  upon 
jAhe  agreement  of  1826,  there  would  be  ibe 
,  right  of  claim  for  wassilat  or  mesne-piofits, 
I  if  it  should  be  ascertained  that  either  party 
had  not,  according  to  the  provisional  pant- 
tioi^then  made,  been  put  into  possession  ol 
the  share   to  which   he  was   rightfully  en- 
I  titled.     Whether  either  party  was  in  posses- 
I  sion  of  a  larger  share  than  his  proper  share 
!  could  not  be  ascertained,  and  was  not  asoer« 
tained,  until  the  rightful  and  proper  partition 
'  was  finally  made.     Until  that  period  it  was 
1  a  matter  of  doubt  and  uncertainty  whether 
I  there  would  be  any  claim  f or  mesne-proiits  or 
I  wassilat  at  all,  and  of  still  greater  uncertainty, 
'  necessarily,  what  the  amount  of  that  claim 
I  might  possibly  be.     On  the  other  band,  when 
once  it  was  ascertained  that  either  party  had 
I  been  in  possession  of  a  share  smaller  than 
\  his  own,  his  right  to  wassilat  woald  follow  as 
'  a  matter  of  course,  unless  barred  b%'  some 
special  impediment  which  at  present   does 
not    appear    in    the    case.    Therefore,    in 
the  year  1854,  when  possession  was  given 
to  the  respondent  of  the  additional  share 
to  which  he  had  thus  become  entitled,  his 
right  primd  facie  would  be  also  to  rccciw 
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from  the  appellant  that  proportion  of  the 
mesne-protlts  of  the  land  which  would 
Represent  the  excess,  in  possession  of  which 
the  appellant  had  been,  and  ojiit  of  posses- 
sion of  which  the  respondent  had  been  kept. 
Their  Lordships  are  not  prepared  to  say 
that,  without  any  substantive  or  original 
proceeding,  and  merely  by  means  of  an 
application  to  carry  into  effect  the  compro- 
mise in  the  suit,  this  right  to  wassilat  might 
not  have  been  asserted  and  enforced.  But 
the  course  which  was  taken  by  the  respond- 
ent was  this.  He  did  not  apply  by  peti- 
tion or  in  the  original  chain  of  proceedings, 
but  he  commenced  on  the  28th  January 
1862  a  separate  and  original  suit  to  recover 
this  wassilat,  but  to  recover  it  as  a  claim 
which  flowed  out  of  the  former  proceedings. 
Now,  putfUng  aside  for  a  moment  the  lapse 
of  time  between  July  1854  and  January 
1862,  their  Lordships,  although  they  do  not 
affirm  the  regularity  or  the  necessity  for  the 
plaint  of  1862  as  an  original  proceeding,  are 
not^vithstanding  of  opinion  that,  if  there  is 
any  irregularity,  there  is  not  such  an  irregu- 
larity in  originating  that  separate  proceeding 
as  should  disentitle  the  respondent  to  his 
claim  for  wassilat,  if  he  otherwise  was  enti- 
tled to  it ;  and  that  he  was  otherwise  entitled 
to  it,  their  Lord&hips  have  already  expressed 
to  be  their  opinion. 

Is  then  the  claim  of  the  respondent  li- 
mited in  any,  and  what  way,  by  any  Statute 
of  Limitation  ?  Their  Lordships  are  of  opi- 
nion that  it  is  impossible  to  show  that  tHii 
Statute  of  Limitations,  the  Act  of  1859, 
which  cuts  down  a  right  in  cases  of  this  kind 
to  six  years,  was  in  force  in  Assam  at  a  pe- 
riod which  would  make  it  applicable  tc»this 
suit,  and  that,  therefore,  may  be  put  aside. 
The  other  period  of  limitation  is  the  limita- 
lion  of  twelve  years.  If  the  law  of  limi- 
tation on  that  score  is  applicable  at  all,  it 
could  only  be  by  analogy,  and  not  by  any 
positive  words  of  the  law.  But  when  their 
Lordships  consider  all  the  circumstances  of 
this  case,  they  are  of  opinion  that  it  would 
be  contrary  to  the  spirit  and  object  of  the 
Statute  of  Limitations  to  apply  that  law, 
even  by  analogy,  in  the  present  case.  Their 
Lordships  do  not  desire  to  treat  this  case  as 
a  case  of  trust,  as  it  appears  to  have  been 
viewed  by  ihe  High  Court  from  whom  the  ap- 
peal comes.  Their  Lordships  are  unable  to 
see  that  the  appellant  and  respondent  stood 
to  each  other  in  the  position  of  trustee  and 
cestui  qui  trust.  But  their  Lordships  con- 
sider, as  they  have  already  said,  that  the 
right  to  wassilat  was  a  right  distinctly  (low- 
ing out  of,  and  consequential  upon,  the  right 


to  the  rectification  of  the  partition,  that  the 
right  could  not  have  been  ascertained  or  en- 
forced until  the  rightful  partition  was  com- 
pleted, that  is  to  say,  in  the  year  1854,  and 
that  it  is  to  the  year  1854  they  must  look  as 
the  period  when  the  right  to  wassilat  would 
accrue.  If  that  is  so,  their  Lordships  do  not 
think  the  lapse  of  time  between  1^54  and 
1862  should  disentitle  the  respondent  to  that 
which  he  otherwise  would  be  entitled  to.  In 
saying  this,  their  Lordships  do  not  mean  to 
affirm  that  it  may  not  be  in  the  power  of  the 
appellant  to  show  any  special  circumstances, 
which  he  v(^y  be  able  to  show,  which  should 
limit,  as  a  matter  of  equity  on  the  part  of 
the  Court, the  claim  of  the  respondent  to  mesne- 
profits  to  some  period  short  of  the  whole 
number  of  years  between  1854  and  1862, 
during  which  the  respondent  was  kept  out  of 
possession  of  the  larger  share  to  which  he  was 
entitled.  They  desire  to  leave  that  question 
open.  It  will  be  open  to  the  appellant,  in 
taking  the  account  for  which  the  case  has 
been  remitted  to  the  Court  of  first  instance 
by  the  High  Court,  to  show  any  special  case 
(if  he  is  able  to  show  it)  by  way  of  appeal 
to  the  equity  of  the  Court  to  shorten  the  ac- 
count which  otherwise  would  have  to  be 
taken  of  the  mesne-profits.  Their  Lordships 
leave  that  view  ofc  the  case,  if  it  can  be  pre- 
sented by  the  appellant,  entirely  untouched 
by  what  has  now  been  said. 

On  the  whole,  therefore,  their  Lordships 
are  of  opinion  that  in  substance  the  decision 
of  the  High  Court  is  correct ;  they  think  that 
the  present  appeal  ought  not  to  succeed,  and 
they  will  humbly  advise  Her  Majesty  that  it 
should  be  dismissed  with  costs. 


•The  8ih  February  1871. 

Pr^tnt : 

Sir  James  W.  Colvile,  Sir  Joseph  Kapier, 
Lord  Justice  James,  and  Sir  Lawrence 
Peel, 

Adoption-- Will— Long  possession* 

On  Appeal  from  the  High  Court  at  Calcutta^ 

Rajendro  Nath  Iloldar 

versus 

Jogendro  Nath* Bane rjee. 

The  case  of  a  Hindoo  ciatming  by  adoption  uodei*  a 
Will  which  was  put  forward  shortly  after  the  testator's 
death,  and  which  was  acted  upon  and  recognized  for  a 
period  of  27  years  by  the  whole  family,  the  validity  of 

^On  appeal  from  the  judgment  of  Trevor  and  Glover,  ' 
]J.,  in  Regular  Appeal  Ncr.  260  of  18G6,  decided  8th* 
April  1867-7  W.  R  ,  r/i/7,  357. 
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which  Will  was  questioned  in  a  suit  brought  by  the  person 
adopted  a^^ainst  members ot  the  family,  was  considered  to 
be  analog'ous  to  a  case  in  which  the  legitimacy  of  a  person 
in  possession  is  questioned  a  very  considerable  time  after 
his  possession  has  been  acquired  by  a  party  who  has 
a  strict  legal  right  to  question  his  legitimacy.  In  such 
a  case,  the  defendant,  in  order  to  defend  his  status, 
should  be  allowed  to  invoke  against  the  claimant  every 
presumption  which  reasonably  arises  from  the  long 
recognition  of  his  legitimacy  by  meml)ers  of  the  family 
or  other  persons. 

Judgment  of  the  Appellate  Court,  which  differed  from 
the  I.  )wer  Court  as  to  the  evidence  with  respect  to  the 
validity  of  the  Will,  reversed. 

This  case  had  been  extremely  well  argued 
on  both  sides ;  but  their  Lordships,  having 
had  time  to  examine  the  evidence,i0,nd  having 
now  weighed  the  arguments  on  both  sides, 
have  come  to  a  clear  conclusion  that  this  appeal 
ought  to  be  allowed,  and  the  grounds  of  that 
conclusion  I  am  now  instructed  to  state. 

The  question  is  one  touching  the  right  of 
succession  to  the  estate  of  one  Kali  Prosad 
Holdar,  a  Brahmin,  who  seems  to  have  been 
possessed  of  a  con<:iderable  estate,  including 
certain  spiritual  rights  and  privileges  connect- 
ed with  the  worship  of  the  Goddess  Kalee  in 
the  well-known  temple  in  the  vicinity  of 
Calcutta.  Kali  Prosad  died  on  the  i6ih 
Assin  1 244,  a  daywhich  corresponds  with  some 
day  in  September  1837.  He  left  a  widow,  a 
mother,  and  four  sisters.  The  mother  pre- 
deceased the  widow,  and  died  in  1855;  the 
widow  died  in  July  1864.  Of  the  four 
sisters,  two  are  dead — one  of  them  without 
issue,  the  other  leaving  a  daughter.  And  of 
the  two  surviving  sisters,  one  is  childless,  and 
the  fourth  only  has  male  isftue,  namely,  the 
respondent  Jogendro  Naih  and  the  infant 
respondent  Kameeka  Nath  J3anerjee,  and 
these  two  persons,  it  Kali  Prosad  died  in- 
testate, are  the  persons  who,  accoMing  to 
Hindoo  Law,  would  be  entitled  to  inherit  the 
estate  in  succession  to  the  widow.-  . 

Shortly  after  the  widow's  death  in  1844, 
the  respondent,  JogeniSro  Nath,  suing,  in 
fonnd  pauperis,  commenced  this  suit,  in 
which  he  claims  to  recover  an  eight-annas 
share  of  the  estate  from  the  appellant,  who 
claims  under  an  adoption  by  the  widow  al- 
leged to  have  been  made  by  virtue  of  a  testa- 
mentary disposition  of  her  husband,  and  from 
the  other  persons  claiming  interests  in  the 
estate  under  that  testamentary  disposition. 
The  infant  brother  is  made  a  defendant  pro 
fonnd  on  the  record,  and  is  represented  by 
his  father  and  guardian  Kasseeputtee  Baner- 
jee. 

The  appeal,  however,  has  been  argued  as 
if  the  litigation  were  confined  to  the  adopted 
son  of  the  widow,  who  is  in  possession,  that 
Is  the  appellant,  and  the  respondent  Jogendro 


Nath :  and  in  that  point  of  view,  it  will  be 
convenient  to  consider  it. 

The  issues  are  stated  at  page  18  :  ibej  ai^ 
these :  *'  Whether  or  not  the  suit  is  barred 
''  by  the  Statute  of  Limitation  ?  Wbetfaer 
"or  not  the  Will,  the  Dan  Unnoomottee 
''  puttro  of  the  6th  Assin  1244,  B  S.,  alluded 
"  to  in  the  written  statement  filed  by  ihc  de- 
"  fendant  Rajendro,  was  a  genuine  docnmenl: 
"  if  so,  whether  the  defendant  had  been,  ac- 
'^  cording  to  the  Shastras,  adopted  by  Matnn- 
"  ginee  Dabea,  widow  of  Kali  ProsaH  Hoidar. 
"  deceased  .^"  The  next  issue  is :  "Whether, 
**  in  event  of  the  aforesaid  deed  of  gift  being 
''not  proved,  the  plaintiff  is  entitled,  noder 
"  the  Hindoo  Law,  to  succeed  to  the  estate  or 
*' property  included  in  the  suii.^  and  if  so. 
''  whether  he  is  entitled  to  possess  the  vhok 
"  estate  or  not  ? '  • 

Of  these  issues  the  second  alone,  and  per* 

haps  only  part  of  the  second,  is  material.    The 

first  issue,  that  upon  the  Statute  of  Lioiiu- 

tions,  was  originally  determined  by  the  Fnn- 

cipal    Sudder    Ameen,    the    Judge  of    first 

instance,    in   favor   of  the   defendant.     Hb 

decision  was  reversed  on  appeal,  and  ii  ha& 

i  been  candidly  and  fairly  admitted  at  the  bar 

'  by  Mr.  Bell  that  it  is  impossible  to  impeach 

I  that  decision ;  that,  according  to  the  aaibori- 

I  ties  in  India,  time  would  only  begin  to  run 

against  the  respondent  from  the  date  of  the 

widow's  death.     . 

^  Again  the  third  issue,  it  may  be  a^suooeJ. 
would,  if  it  were  necessary  to  try  ii.  be 
necessarily  found  in  favor  of  the  respondent, 
the  plaintiff  in  the  suit,  to  the  extent  of  the 
interest  claimed  by  him  in  the  estate,  namely, 
a  mdiety  or  eight  annas. 

With  respect  to  the  second  issue,  it  has 
been  suggested  by  Mr.  Doyne  that  it  may 
admit  of  the  contention  on  his  pan  that  the 
adoption  of  the  respondent  was  invalid, 
because  it  was  not  made  with  the  consent  ot* 
the  mother,  which  the  Will  made  a  condition 
precedent  to  any  adoption.  But  their  Lord- 
ships, as  they  have  already  intimated,  do  not 
consider  that  that  point  is  in  terms  open  upon 
the  issue,  the  latter  part  of  the  issue  being 
^'  whether  the  defendant  had  been,  according 
''to  the  Shastras,  adopted  by  Matunginee 
''  Dabea,  w  idow  of  Kali  Prosad  Holdar,  de» 
''ceased."  Those  words  really  raise  only 
the  question  whether  all  the  ceremonies. 
and  whatever  other  requisites  the  Hindoo  Lav 
has  made  essential  to  an  adoption,  had  been 
complied  with.  Their  Lordships  woald  not 
have  held  the  partie^  strictly  bound  to  the 
[  terms  of  the  issue,  if  they  had  seen  any  tr«ce 
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that    It    had  been   understood  in  any  other 
sense  in  the  Court  below.     I^ut  they  cannot 
^nd    that   that   was    the   case,  that    it    ever 
was   raised  below  that  the  mother  had   not 
given  her  consent  to  that  adoption  ;  and  they 
arc    confirmed   in   this   by   looking    at    the 
grounds  of  appeal  which  were  filed  by  the 
respondents  in  the  Hygh  Court  in  which  he 
takes  these  two  points  with  reference  to  the 
adoption :  "  The  Lower  Court  has  failed  to 
"  consider  that  Matunginee  had  no  right  to 
•*  adopt  under  the  existing  Hindoo  Law  of 
••  adoption.    There  is  no  proof  to  show  that  the 
"  ceremonies  and  formalities  prescribed  by  the 
*•  Hindoo  Law  were  legally  performed, and  the 
"defendant's  adoption  ought  to  have  been 
**  cancelled  on  that  score/'     There  is  not  a 
word    suggesting  that  the  mother's  consent 
bad  not  Been  given.     Under  these  circum- 
stances, if  the  mothers  consent  were  necessary 
under  the  Will,  as  to  which  their  Lordships 
give  no  opinion,  it  must  be  presumed  that  that 
consent  was  given. 

That  part  of  the  issue  which  relates  lo  the 
validity  of  the  adoption  according  to  the 
Shasiras  was  found  by  the  Court  of  first 
instance  in  favor  of  the  appellant.  The 
High  Court  has  intimated  no  opinion,  as  it 
was  not  necessary  for  them  to  decide  that 
point,  whether  the  judgment  in  that  respect 
was  right  or  not ;  but  their  Lordships  have 
heard  no  reason  whatever,  and  no  grounds 
have  been  shown  before  their  Lordships  at 
the  bar,  for  impugning  that  part  of  the  ded- 
sion  of  the  Principal  Sudder  Ameen. 

The  sole  question,  therefore,  on  which  the 
determination  of  this  appeal  depends  is  the 
validity  of  that  Dan  Unnoomottee  |:*ittro, 
which  it  will  be  convenient,  as  it  is  in  its 
nature  testamentary,  to  call  in  the  observa- 
tions which  I  shall  hereafter  make  "the 
Will."  This  Will  purports  on  the  face  of  it 
lo  have  been  executed  on  the  day  of  the  tes- 
tator's death.  The  effect  of  it,  so  far  as  it  is 
necessary  to  read  the  passage,  is  correctly 
Slated  in  the  judgment  of  the  High  Court. 
The  Judges  say :  "  This  deed,*'  as  they  call  it, 
**it  will  be  observed,  gives  his  wife  Matun- 
'*  ginee  permission,  with  the  consent  of  his 
••  mother  Jeomoney,  to  adopt  one  son.  It 
•*  makes  a  present  division  of  his  property 
'•into  seven  annas  and  nine  annas,  but  post- 
"  pones  the  enjoyment  of  it  by  the  parties  for 
*'whom  the  several  shares  are  intended  until 
"the  death  of  his  mother,  who,  during  her 
"  lifetime,  is  to  be  the  proprietor  and  manager 
"of  the  whole  sixteen  annas  of  his  property, 
"  and  to  pay  his  debts  *but  of  the  nine-annas 
"share,    and    other    expenses    of    mainte- 


*'  nance,  etc.,  out  of  the  sixteen  annas.  On 
"  the  death  of  his  mother,  his  four  sisters  are 
''to  take  possession  of  their  seven-annas 
•*  share  ;  and  in  case  of  any  one  of  them  dying 
**  childless,  her  share  is  to  descend  to  the 
**  children  of  the  other  sisters.  The  nine- 
'*  annas  share  is  to  be  the  properly,  without 
"  power  of  alienation,  of  Matunginee  during 
*•  her  life,  and  after  her  death,  it  is  to  descend 
"  to  her  adopted  son.'*  I  slop  there  because 
I  am  not  clear  that  the  Judges  have  really 
given  the  true  construction  of  the  conclud- 
ing clauses  of  the  Will  in  what  follows, 
and  it  isjinnecessary  to  consider  whether 
that  construction  is  right  or  not. 

The  earliest  production  of  the  document 
was  within  ten  months  of  the  testator's 
death,  in  August  1838.  In  that  month 
Jeomoney,  the  mother  of  the  deceased,  came 
forward  as  executrix,  as  we  should  say, 
under  this  Will,  claiming  to  be  substituted 
as  decree-holder  in  a  suit  in  which  her 
son  had  recovered  a  decree  in  his  life- 
time. The  widow  appeared  on  that  occasion 
by  her  mookiear  to  support  her  mother-in- 
law's  application.  The  Judge  seems  to  have 
required,  or  the  parties  to  have  tendered, 
proof  of  this  instrument.  The  writer  of  the 
instrument  was  examined,  and  one,  if  not  two, 
of  the  attesting  witnesses  were  also  examined. 
The  evidence,  such  as  it  was,  seems  to  have 
satisfied  the  Judge,  at  all  events  for  the  pur- 
poses of  the  application,  thai  the  document 
was  to  be  treated  as  a  true  document ;  and  ac- 
cordingly the  m^biher  was  substituted  as  the 
decree-holder. 

So  far,  therefore,  the  widow,  who  wjvs  the 
heiressr^t-law  of  the  alleged  testator,  was  sup- 
porting the  alleged  testacy.  In  1844,  how- 
ever, there  seems  lo  have  been  some  change 
in  her  disposition  in  ihat  respect  and  some 
disagreement  in  Jhs  family,  and  she  then 
made  the  applicatioif  which  is  found  at  page 
69  of  the  record,  to  sue  informd  pauperis^  in 
order  to  assert  her  rights  as  heiress-at-law. 
She  appears  from  that  document  at  that  time 
to  have  left  her  husband's  house  and  to  be 
residing  in  her  father's  house,  where,  of 
course,  she  would  be  under  the  influence  of 
parties  who  would  urge  her  to  assert  her  ex- 
treme rights,  and  if  they  considered  it  neces- 
sary for  her  rights  to  do  so  to  dispute  the 
Will.  Whatever  she  may  have  actually  done 
after  that  in  the  suit  does  not  appear,  but  it 
is  clear  that  in  1845  that  litigation  was  com- 
promised, and  she  reverted  to  her  original 
position  of  a  person  supporting  the  Will,  and^ 
taking  under  it.  The  compromise  is  at  pagb 
75.    The  eflPect  of  it  was  that  the  Wjll  was 
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admitted  as  the  foundation  of  the  rights  of  the 
family,  but  the  mother  retired  from  that  posi- 
tion in  which  the  Will  placed  her  of  being 
mooktear  of  the  whole  estate — the  person 
managing  the  estate  with  whatever  neneticial 
interest  that  management  might  give  her,  and 
supporting  the  whole  family  out  of  the  pro- 
ceeds of  the  whole  estate ;  and  that  she 
thenceforward  agreed  to  be  entitled  to  receive 
maintenance  only,  and  to  put  the  widow  in 
the  possession  of  that  which  the  Will  gave  to 
her  and  the  sisters — in  immediate  possession 
of  that  which  the  Will  gave  to  them.  Now, 
that  compromise  has  been  very  much  relied 
upon  by  Mr.  Doyne  as  affording  an  argument 
against  the  validity  of  the  Will.  Their 
Lordships  are  unable  to  accede  to  the  argu- 
ment which  he  has  laid  before  them.  His 
contention  is  that  it  must  be  presumed  that 
the  mother  would  not  have  agreed  to  those 
terms  unless  she  knew  that  the  W^ill  was  a 
false  document,  and  was  afraid  of  its  validity 
being  contested  in  open  Court.  But,  on  the 
other  hand,  it  may  equally  be  said  that  the 
widow  would  not  have  agreed  to  relinquish 
her  claim  to  the  whole  estate,  if  she  had 
known  that  the  document  could  not  be  proved 
in  open  Court,  and  that  she  had  every  chance 
of  gaining  her  suit.  Without  imputing  such 
a  motive  to  the  mother,  it  seems  not  wholly 
unnatural  to  suppose  that  she  might  be 
guided  in  that  by  the  advice  of  members  of 
the  family — that  they  might  have  put  before 
her  that  the  estate  would  very  likely  be 
wasted  in  litigation — that  the  proof  of  a 
Hindoo  Will,  when  a  true  document,  is  always 
an  uncertain  thing,  and  that,  being  advanced 
in  years,  and  having  her  daughters  put  in 
possession  of  seven  annas  of  the  property,  her 
position  would  not  be  materially  worse,  and 
that  she  might  fairly  agree,  for  the  sake  of 
peace,  to  make  the  ^crifice  wfaicli*  she  did 
make.  On  the  whole,  th^ir  Lordships  think 
that  it  is  impossible  to  5raw  any  conclusion 
from  that  compromise  which  militates  strongly 
against  the  evidence  in  favor  of  the  Will. 

From  that  time  forth,  with  perhaps  one 
exception,  the  family  appear  to  have  acted 
consistently  upon  the  Will.  This  compro- 
mise was  filed  in  1845.  The  adoption  was, 
I  think,  in  1848;  but,  intermediately,  there 
are  several  proceedings  both  before  and  after 
the  adoption  in  which  all  the  family  put 
forward  this  Will  claiming  under  the  Will ; 
and,  in  fact,  there  is  nothing,  except  the 
document  to  which  I  am  now  about  to  refer, 
which  shows  that  the  Will  was  questioned  by 
*^any  of  the  immediate  family  of  Kali  Prosad. 
That  document  is  the  one  filed  on  the  part 
of  the^ respondents,  and  is  at  page  33  of  the 


record.  It  is  the  petition  of  the  widow, 
when  a  party,  a  relation  of  the  family,  who 
had  recovered  a  decree  for  costs  against  th{ 
mother,  was  seeking  after  the  mother's  death, 
to  get  these  costs  from  the  widow :  and  she, 
after  stating  that  she  had  no  connection  vith 
the  widow  as  heir,  that  the  heirs  of  the 
mother  were  her  daugl^ters,  no  doubt,  does  in 
the  second  paragraph  of  her  petition  speak  of 
having  been  indi?ced  to  consent  to  a  divisioD 
of  the  whole  sixteen  annas  by  collusion.  But 
this  document  is  filed  in  the  Conn  by  ber 
mooktear ;  it  does  not  seem  to  have  been 
signed  by  her  ;  and  their  lordships,  consider- 
ing that  in  this  very  document  she  describes 
herself  as  the  mother  and  guardian  of  the 
son  adopted  under  the  Will,  cannot  ascribe 
any  importance  to  it,  or  suppose  that  this 
statement  is  anything  but  one  of  t)K>sc  state- 
ments which  a  native  mooktear  is  so  apt  to 
put  in  without  much  regard  to  the  truth  of 
what  is  alleged  in  it  in  order  to  gain  soa» 
immediate  object  in  the  suit  in  which  it  is 
filed.  The  adoption  took  place  with  great 
publicity  and  formality,  was  known  to  all  the 
members  of  the  family,  and  must  be  presumed 
to  have  been  made  under  the  Will. 

We  therefore  find  that  for  a  period  of 
27  years  this  Will  was,  with  the  excep- 
tions I  have  mentioned,  acted  upon  and  re- 
cognized by  the  whole  of  the  family  of  Kali 
Prosad,  and  that  the  legal  s/afus  of  the  ap- 
pellant was  acquired  under  it  with  the  know- 
ledge of  all  the  members  of  the  family.  Jf 
tlfe  document  had  been  a  fabrication,  aod  if 
there  were  persons  who  might  have  interven- 
ed and  have  contested  the  WMII.  the  presump- 
tive heir,  who  was  in  existence  before  his 
title  ^-as  defeated  by  the  birth  of  the  present 
respondent,  might  have  come  fom^ard  in  one 
way  or  another  and  contested  the  WilL  There- 
fore, there  arises  from  all  these  circumstances 
a  very  strong  presumption,  which  theu:  Lord- 
ships do  not  feel  themselves  at  liberty  to 
disregard,  in  favor  of  the  WilL  No  donbt, 
these  circumstances,  as  the  law  stands,  arc 
not  conclusive  against  the  respondent.  He 
has  the  right  to  call  upon  the  appellant,  the 
defendant  in  the  suit,  to  prove  his  title :  bat 
their  Lordships  cannot  but  feel  that,  while 
he  has  that  extreme  right,  every  allowance 
that  can  be  fairly  made  for  the  loss  of 
evidence  during  this  long  period  by  death  or 
otherwise — every  allowance  which  can  account 
for  any  imperfection  in  the  evidence — onght 
to  be  made ;  and,  on  the  other  hand,  that  in 
testing  the  credibility  of  the  evidence  which 
is  actually  given,  great  weight  should  be  given 
to  all  those  inferencesUnd  presumptions  which 
arise   from  the  conduct  of  the  familv  with 
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respect  to  the  Will,  and  to  the  acts  done  by  | 
them  under  the  will.  The  case  seems  to 
^their  Lordships  to  be  analogous  to  one  in 
which  the  legitimacy  of  a  person  in  posses- 
sion is  questioned,  a  very  considerable  time 
after  his  possession  has  been  acquired,  by  a 
party  who  has  a  strict  legal  right  to  question 
his  legitimacy.  In  si\j:h  a  case  the  defendant, 
in  order  to  defend  his  status^  should  be  allow- 
ed 10  invoke  against  the  claimant  every  pre- 
sumption which  reasonably  arises  from  the 
long  recognition  of  his  legitimacy  by  members 
of  the  family  or  other  persons.  The  case  of 
a  Hindoo  claiming  by  adoption  is  perhaps  as 
strong  as  any  case  of  the  kind  that  can  be 
put ;  because  when,  under  a  document  which 
is  supposed  and  admitted  by  the  whole  family 
to  be  genuine,  he  is  adopted,  he  loses  the 
rights — Ite  may  lose  them  altogether — which 
he  would  have  in  his  own  family  :  and  it 
would  be  most  unjust,  after  long  lapse  of  time, 
to  deprive  him  of  the  status  which  he  has 
acquired  in  the  family  into  which  he  has  been 
introduced,  except  upon  the  stronp^cst  proof 
of  the  alleged  defect  in  his  title. 

With  these  observations,  their  Lordships 
proceed  to  consider  the  direct  evidence  as  to 
the  validity  of  this  Will.  They  do  not  pro- 
pose to  go  into  it  at  any  great  detail.  It  was 
fully  considered  in  the  first  instance  by  the 
Principal  Sudder  Amen  himself,  a  Brahmin, 
who  has  embodied  his  conclusions  in  a  judg- 
ment, the  careful  preparation  and  expression 
of  which  seems  to  their  Lordships  to  ^e 
highly  creditable  to  that  native  Judge,  ne 
came  to  a  clear  conclusion  that  the  witnesses 
who  were  called  by  the  respondent  to  show 
that  Kali  Prosad  was  in  such  a  state  of 
body  that  it  was  impossible  that  he  ^ould 
have  executed  this  Will,  were  persons  of  no 
credit,  and  not  to  be  believed.  He,  also 
weighing  all  the  circumstances,  giving  weight 
to  the  probabilities  of  the  case,  and  consider- 
ing the  positive  testimony  which  had  been 
adduced  before  him,  came  to  a  clear  conclu- 
sion that  the  Will  was  genuine,  and  ought  to 
have  been  affirmed.  Upon  appeal  to  the 
High  Court  the  learned  Judges  of  that 
Court,  for  reasons  which  they  have  not 
recorded,  but  which  may  easily  be  pre- 
sumed to  have  been  a  desire  to  examine 
the  subscribing  witnesses  for  themselves,  and 
also  to  examine  the  subscribing  witness  who 
had  not  been  called  in  the  Court  below, 
the  father  of  the  respondent,  re-examined 
the  three  witnesses  who  had  been  examined, 
and  examined  for  the  first  time  Kasseepuitee 
Banerjee.  Of  the  evj^ence  then  taken,  it 
may  be  said  that  the  witnesses  who  were 
re-examined  do  not  appear  to  have  been  in 


any  degree  shaken,. and  the  cross-examination 
of  one  of  them,  Shiboram  Chaiterjee,  elicited 
some  fuller  account  of  the  preparation  of  the 
Will,  which  is  not  altogether  immaterial,  if 
true,  to  the  appellant's  case.  Of  the  evi- 
dence of  Kasseeputtee  Banerjee  it  is  sufficient 
to  say  that  it  amounted  only  to  this,  that 
though  his  name  did  appear  upon  the  docu- 
ment, it  had  been  added  some  twenty  days 
after  the  death  of  the  testator  at  the  instiga- 
tion of  the  mother,  who  told  him  that  the 
arrangement  was  for  the  benefit  of  his  future 
son,  and  that  her  consent  was  necessary  to 
any  adopj^on.  He  does  not  venture  to  ex- 
press a  conviction  one  way  or  the  other  as  to 
the  truth  or  falsehood  of  the  Will,  and  it  is 
obvious  that  his  statement,  taking  it  in  the 
most  favorable  sense,  that  he  merely  put  his 
signature  at  that  time  to  a  document  of  which 
he  had  not  witnessed  the  execution,  on  that 
persuasion,  does  not  entitle  him  to  very  much 
credit.  If,  on  the  other  hand,  he  did  it  be- 
lieving the  document  to  be  a  forgery,  he 
would,  of  course,  be  entitled  to  much  less 
credit,  and  therefore  his  evidence  is  not  that 
upon  which  any  reliance  can  be  placed,  and 
the  Judges  of  the  High  Court  do  not  appear  to 
have  grounded  their  judgment  upon  it.  All 
they  say  as  to  the  evidence  of  Kasseeputtee 
Banerjee  is  :  "  We  think  it  better  to  form  our 
"  opinion  on  the  merits  of  this  case  irrespective 
"of  anything  contained  in  it:  although, 
''  notwithstanding  the  equivocal  position  in 
**  which  he  stands  on  his  own  showing,  we 
"are  inclined  Jp  think,  that  there  is  some 
"truth  in  what  is  stated  as  to  the  origin 
"of  the  deed  now  before  the  Court."  That, 
therefore,  may  be  left  out  of  consideration. 

Nowfif  the  two  judgments  are  looked  at 
in  opposition  to  each  other,  it  would  appear 
that  the. learned  Judges  of  the  High  Court 
have  in  th^  first  plat:e  differed  somewhat 
from  the  Principal jSudder  Ameen  in  his 
appreciation  of  the  probability  that  such  a 
document  as  this  should  have  been  executed. 
They  say  :  "As  the  Principal  Sudder  Ameen 
"has  remarked,  it  is  contended  by  the  plaint- 
"  iff  that  that  deed  was  a  concoction  of  Kali 
"  Prosad's  mother,  Jeomoney,  who  fabricated 
"it  to  provide  for  her  daughters,  for  whom  a 
"  Hindoo  mother  has  greater  affection  than 
"for  mile  children,  and  that  it  was  only  to 
"quiet  the  wife  that  nine  annas  of  the  pro- 
"  perly  was  allotted  to  her;  whereas  by  the 
"defendant  it  is  urged  that  Kali  Prosad's 
"four  sisters  were,  according  to  the  custom 
"of  the  family,  married  to  Koolin  Brahmins^ 
"  who  never  take  their  wives  to  their  honie 
"  or  otherwise  maintain  them ;  that  mindftil 
"of  their  helpless  situation  and  of  h4s  own 
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"  salvation,  he  made  a  provision  for  the  former 
''at  the  same  time  that  he  provided  for  the 
"  maintenance  of  the  latter ;  and  that,  as  a  duti- 
"■  fill  Hindoo  son,  he  made  the  mother  manager 
"  and  proprietor;  that,  moreover,  Kali  Prosad's 
"  income  was  about  Rupees  800  a  year,  and 
"  that  one  quarter  of  seven  annas  of  that  sum, 
"  ?•/«.,  85  rupees  per  annum,  was  not  an  outof- 
"  the-way  sum  for  each  of  his  sisters.    There 
"  is  no  doubt  that  this  deed  is  for  the  benefit 
"  of  the  sisters  of  Kali  Prosad  Holdar,  and  that 
''  it  is  only  in  case  his  adopted  son  has  issue 
*•  that  nine  annas  of  the  property  can  remain 
"away  from  the  sisters  or  their  heirs  even- 
'*  lually.     Without   going   so   far   as   saying 
'•  that  there  is  an  antecedent  improbability 
''in  this  disiribulion  of  the  testator's    pro- 
"  perty,  the  Court  has  no  hesitation  in  saying 
''  that  that  distribution  is  unusual.     A  per- 
"  mission  is  not  given  to  the  wife  to  adopt 
*'  more  than  one  son,  and  the  adopted  son's 
'*  patrimony   is  cut  down,  and  it   does   not 
'*  become  vested  in  him  until  after  his  mother's 
"death;  and  if  he  dies  issueless,  the  property 
"goes  to  the  testator's  sisters  and  their  heirs. 
**  As  to  the  necessity  of  Kali  Prosad  providing 
"  for  his  sisters  married  to  Koolins  by  a  deed 
**  of  that  sort,  that  is  not  so  apparent.   Whilst 
'•they  live  in  the  family-house  the  obligation 
''  would  remain  on  Kali  Prosad  and  his  heirs 
'*to  maintain  them  and  their  children,  but  to 
"divide  his  estate  in  this  way  is  to  go  beyond 
'*lhe  obligation  which  the  Hindoo  Law  im- 
"  posed  on  Kali  Prosad.     Again,  the  Court 
"does  not  see  the  justice  of  considering  the 
"  adopted  son  of  a  stranger,  and  of  contrast- 
''  ing  him  in  the  position  of  a  stranger  with 
'•  that   of   the   testator's   sisters.      After   the 
"  adoption,  the  adopted  son  is  no  linger  a 
"stranger;   he  is  the  person   who  procures 
"the  salvation  of  his  adopting  father,  and 
"  therefore,  in  the  fac^  of  so  gi^at  a  benefit 
"  accruing    to    the    test^lcy    from    the   son 
"adopted,  any  permanent  diminution  of  the 
"property  left  to  him,  even  to  the  amount  of 
"four   times   85,340   rupees   a   year,    bears 
"the  semblance  of  injustice." 

On  this  it  is  to  be  observed  that  the  prin- 
cipal point  upon  which  they  differ  from  the 
Principal  Sudder  Ameen  is  the  probability  of 
the  provision  made  for  the  sisters  by  giving 
them  specific  shares  in  the  properly,  instead  of 
giving  them  mere  allowance  for  maintenance ; 
and  it  may  be  very  true,  as  the  learned 
Judges  say,  that  these  sisters  being  married 
io  Koolin  Brahmins,  there  would  remain  the 
obligation  on  Kali  Prosad  or  his  successors  to 
Itiaintain  them.  The  whole  question  was, 
hgwever,  raised  before  the  Principal  Sudder 
Ameen,  who,  as  a  Brahmin,  is  at  least  as 


likely  as  the  Judges  of  the  High  Court  10 
know  what  a  Brahmin  would  be  likely  10  do 
in  those  circumstances,  and  he  has  expressed 
an  opinion  that  the  provision  was  not  ao' 
unnatural  one  for  the  testator  to  m»ke  in 
those  circumstances.  Again,  it  is,  00  doubts 
true  that  greater  power  is  given  ihe  mother 
than  she  would  have  naturally  under  the  iaw, 
and  that  the  interest  8i  the  adopted  son  is 
postponed,  and  that  the  disposition  is  alio* 
gether  different  from  that  which  might  have 
been  made  by  a  man  who  had  in  his  mind  the 
single  object  of  leaving  an  adopted  son. 

It  is  possible,  and  it  has  occurred  10  their 
Lordships,  considering  that  evidence  which 
points  to  the  provisions  of  the  Will  haviog 
been  discussed  a  day  or  two  before  its  aciuaJ 
execution,  and  to  the  relations  subsisting  be- 
tween the  members  of  this  family,  ifaat  there 
may  have  been  something  hke  a  compronbe 
in  the  testator's  mind,  namelv,  that  there  ma? 
have  been  some  pressure  upon  him  on  ibe 
part  of  his  mother  to  make  a  larger  provisioa 
for  his  sisters  ;  on  the  other  hand,  that  he  was 
anxious  to  carry  out  the  principle,  dear  to 
every  Hindoo,  of  having  an  adopted  son.  and 
that  the  actual  disposition  may  have  been  the 
result  of  some  such  a  compromise.  But  their 
Lordships  have  to  observe  that  they  are  no; 
dealing  here  with  a  question  whether  a  dis- 
position has  been  obtained  by  any  undue  in- 
fluence or  under  any  pressure  of  that  kind, 
but  upon  the'issue  whether  this  document  is  a 
forgery  or  is  the  Will  of  the  testator. 

I^nother  point  upon  which  the  learoeJ 
Judges  of  the  Sudder  have  intimated  somedis- 
sent  from  the  Principal  Sudder  Ameen  was 
the  credit  to  be  given  to  two  of  the  witnesses 
examified,  namely,  the  two  young  men, 
Denonath  Holdar  and  Kovlas  Chunder  Baner- 
jee.  They  say  of  that :  "  We  do  not  believe 
'•  the  statement  of  Denonath  Holdar  and 
"  Koylas  Chunder  Banerjee  on  this  point. 
"  They  were  both  boys :  no  intelligible  reason 
"  is  given  for  their  being  at  Kali  Prosad's  at 
"  such  a  time,  and  the  evidence  before  us  as 
"  to  the  duration  of  Kali  Prosad's  sickness,  ai 
"  to  his  state  two  days  before  his  death,  and 
"  as  to  his  state  on  the  day  of  his  death,  even 
"  if  it  be  credited,  does  not  admit  of  our  be- 
"  lieving  at  the  same  time  that  he  entered  into 
"  those  explanatory  conversations  with  the 
'witnesses  which  in  their  depositions  they 
''detail."  The  observation  that  is  founded 
upon  the  age  of  these  two  witnesses  might 
have  some  force,  if  this  document  were 
now  produced  for  the  first  time,  and  Ihcir 
names  were  found  upon  it  as  subscrib- 
ing witnesses.  But  the  argument  is  all  the 
other    way,    when    it    is    considered     that 
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be  document  was  beyond  all  question  pro- 
Luced  in  1838;  because  it  is  in  the  highest 
le^ree  improbable  that,  if  persons  were  con* 
locti ng  a  forgery,  they  would  call  into  their 
Mjanciis  two  boys  sixteen  or  seventeen  years 
>ld,  who  would  be  manifestly,  from  their 
rontb,  not  likely  persons  to  be  entrusted  with 
he  secret.  They  have  given  an  explanation 
vhich  seemed  plausibl^to  the  Principal  Sud- 
ier  Ameen,  and  seems  plausible  to  their  Lord- 
ships, for  their  presence  on  that  occasion. 
rhe  explanation  is  that  a  message  came  to 
the  father  of  one  of  them  to  go  to  the  house, 
that  he  was  prevented  by  business  from  going 
to  the  house,  and  he  said  to  the  son  :  '*  Will 
fou  go?"  The  son  met  a  companion,  also 
apparently  a  relation  of  the  family,  and  they 
went  together.  There  may  be  some  little 
esagg^eraiivn  as  to  the  amount  of  explanation 

Siven,  but  their  Lordships  see  no  reason,  as 
le  Principal  Sudder  Ameen  saw  no  reason, 
why  their  statement,  that  the  testator  did 
actually  acknowledge  before  them  that  the 
document  was  his  Will,  should  be  discre- 
dited. 

Therefore,  going  through  the  whole  of 
these  two  judgments,  it  appears  to  their 
Lordships  that  really  the  ratio  decidendi,  or 
at  least  the  turning  point  in  the  minds  of  the 
learned  Judges,  was  the  impression  which 
they  derived  from  the  inspection  of  the  letter 
M.  Now,  thai  point  was  not  taken  for  the 
first  time  before  the  High  Court.  The  sugges- 
tion seems  also  to  have  been  made  in  the 
Court  of  the  Principal  Sudder  Ameen,  and 
he,  as  we  understand  his  judgment,  thought 
that  there  was  nothing  in  it.  Now,  with 
great  respect  for  the  knowledge  which  the 
two  learned  Judges  of  the  High  Court<^os- 
sessed,  as  their  Lordships  doubt  not,  of  the 
Bengalee  language,  their  Lordships  cannot 
bat  think  that,  upon  such  a  point  as  that,  the 
native  Judge,  examining  a  letter  in  his  own 

.  alphabet,  is  more  likely  to  be  a  competent 
Judge  than  the  two  European  Judges.  But 
independently  of  that,  it  appears  to  their 
Lordships  to  be  a  very  unsafe  ground  of  de- 
cision. The  evidence  as  to  the  absolute  pro- 
stration and  insensibility  of  the  testator  at 
the  time  has  been  discredited.  No  doubt,  his 
own  witnesses  state  that  he  put  this  letter, 
feeling  too  weak  to  write  his  name  at  full. 
But  it  is  impossible  from  the  mere  inspection 
of  the  letter,  as  it  appears  to  their  Lordships, 
to  be  able  to  predicate,  with  any  degree  of 
certainty  or  accuracy,  that  the  man  was  too 
weak  to  make  the  impression  with  his  pen 
which  he  is  said  to  have^made.     It  is  impos- 

i    sible  to  say  what  momentary  rally  of  strength 
might  take  place  to  do  an  act  of  such  brevity 

▼ol/XV. 


as  that;  and,  therefore,  their  Lordships  are 
unable  to  give  to  that,  which  is  after  all 
merely  the  impression  of  these  two  Judges 
derived  from  actual  inspection,  the  weight 
which  has  been  given  to  it.  They  cannot 
think  (considering  that  the  evidence,  support- 
ed as  it  is  by  the  presumptions  to  which  re- 
ference has  been  made  on  the  whole,  greatly 
preponderates  in  favour  of  the  genuineness  of 
this  instrument),  that  the  mere  appearance 
to  the  eyes  of  those  Judges  of  that  letter  is 
sufhcient  to  outweigh  it ;  and  therefore  their 
Lordships,  however  great  their  respect  for  the 
judgment  of  the  High  Court,  feel  that  it  is 
their  duty  ilf  the  present  case  to  advise  Her 
Majesty  to  allow  this  appeal,  to  reverse  the 
judgment  of  the  High  Court,  and  to  direct 
that,  in  lieu  thereof,  an  order  be  made  dis- 
missing the  appeal  to  the  High  Court.  The 
party  having  sued  in  formd  pauperis^  their 
Lordships  will  further  recommend  that  an 
order  be  made  dismissing  the  appeal  to  the 
High  Court  with  such  costs,  if  any,  as  ac- 
cording to  the  practice  of  that  Court,  are 
given  to  an  appellant  suing  in  formd  pauperis, 
and  the  repayment  of  any  costs  that  have 
been  paid  by  the  appellant ;  and  their  Lord- 
ships, considering  that  they  are  dealing  with 
an  heir-at-law  questioning  this  Will,  and  sup- 
porting a  judgment  which  has  really  been  in 
his  favour  setting  aside  the  Will,  are  not 
disposed  to  make  any  order  as  to  the  costs  of 
this  appeal. 


The  3rd  February  187 1. 

5  Present : 

Sir  James  W.  Colvile,   Sir   Joseph   Napier, 
Lord  Justice «James,  and  Sir  Lawrence  Peel. 

Succession— r'amily-custom. 

On  Appeal  from  the  High  Court  at  Madras. 

Serumah  Umah  and  another, 

versus 

Palathan  Vitil  Marya  Coothy  Umah  and 

another. 

If  it  is  contended  that  the  succession  to  property  is 
regulated  by  any  special  family-custom,  that  custom 
ought  to  be  alleged  and  proved  with  distinctness  and 
certainty. 

The  suit  out  of  which  this  appeal   hai^ 
arisen  was  instituted  by  two  ladies,  who  wer^ 
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the  daughters  of  one  Patha  Kutti.  In  the 
course  of  the  litigation  they  died,  and  a 
daughter  of  each  of  them  was  substituted  in 
the  room  of  her  mother  as  plaintiff  on  the 
record.  It  may  be  assumed  that  the  persons 
so  substituted,  the  appellants,  were  the  re- 
presentatives of  the  original  plaintiffs,  and,  in 
determining  the  appeal,  it  will  be  more  con- 
venient to  speak  throughout  of  the  original 
plaintiffs  as  if  they  had  carried  on  the  liti- 
gation to  the  end. 

The  suit  was  brought  against  those  who 
may  be  taken,  for  the  purposes  of  the  appeal, 
to  have  been  the  representatives  of  one  Moidin 
Kutti,  the  son  of  one  of  the  plafttifTs,  and  it 
was  brought  to  recover  property  which,  by 
the  admission  of  both  parties,  was  once  the 
property  of  Patha  Kutti.  The  history  of  that 
property  it  may  be  convenient  shortly  to 
mention.  It  was  purchased  from  one  Amaneth 
by  Kunju  Hajji,  who  was  one  of  the  sons  of 
Patha  Kutti.  He  afterwards  died.  There 
appears  to  have  been  a  partition  of  his  estate 
among  the  persons  entitled  thereto,  under,  as 
their  Lordships  collect  from  the  proceedings, 
the  general  Mahomedan  Law,  and  this 
particular  property  was  assigned  to,  and 
became  vested  in,  Patha  Kutti  as  one  of  his 
heirs.  Patha  Kutti  died  in  1842,  and  before 
her  death,  viz.,  some  time  in  1839,  her  grand- 
son Moidin,  in  some  character  or  another, 
unquestionably  entered  into  possession  of  the 
property.  He  retained  that  possession  up  to 
the  time  of  his  own  death  in  1858  or  1859 — a 
period  of  about  twenty  years.  Upon  his  death, 
his  widow  and  other  representatives  entered 
into  possession,  claiming  as  his  heirs  or  under 
a  title  derived  from  him.  The  plaintiffs  there- 
upon instituted  this  suit  to  recover  possession 
of  the  property  from  them.  The  defendants 
relied  both  upon  the  long  possession  of  Moidin 
and  upon  a  title  founded  uiy)n'  a  deed  of 
purchase  from  Patha  Kutti.  In  that  state  of 
things  it  was  necess&y  that  the  plaintiffs 
should  recover  by  the  strength  of  their  own 
title ;  and  they  were  met  in  the  first  instance 
by  the  plea  of  the  Statute  of  Limitations 
founded  upon  the  long  possession  of  Moidin. 
The  Zillah  Judge,  looking  to  the  nature  of 
the  suit,  has  very  properly  overruled  that  plea 
as  a  bar  to  the  trial  of  the  suit ;  because  the 
question  whether  the  suit  is  barred  by  the 
Statute  of  Limitations  or  not  necessarily 
depends  upon  the  determination  of  the  princi- 
pal issue  raised  in  the  suit,  namely,  whether 
the  long  possession  of  Moidin  Kutti  was 
adverse  or  fiduciary ;  whether  he  was  in  pos- 
session of  his  own  right  as  proprietor  of  the 

•  estate,  or  whether  he  merely  managed  the 

*  estate  as  the  agent  fixst  of  his  grandmother 


and  afterwards  of  the  plaintiffs  in  the  sul 
It  was  therefore  essential  to  the  plaimifEi' 
case  to  establish  the  latter  proposition. 

What  is  the  case  which  they  make  ?    It  is 
that  Moidin  was  first  appointed  manager  by 
the   grandmother;  and  that  he   was  after- 
wards appointed  to,  or  continued   in,  sacfa 
management  by  theai.     But  if  he  continned 
in  possession  in  the  character  of  agent  or 
manager,  it  lies  upon  them  to  show  that  they, 
at  the  death  of  their  mother,  Patha  Kotd, 
were    entitled    to    assume  the  character  of 
principals.     And  as  their  Lordships  under- 
stand the  pleadings  and  the  evidence,  in  order 
to  do  this  they  say  :     We  do  claim  a  right  to 
inherit  the   property  as  the  general  heirs, 
under  the  Mahomedan  Law,  of  Patha  Kmti  : 
but  we  contend  that  either  by  soige  act  done 
by  her   in  her  lifetime,  or  by  some  special 
custom  of  descent  attaching  to  this  property, 
we,  and  we  alone,  although  she  had  other 
persons,  who  would,  under  the  general  law, 
have  been  co-heirs  with  her,  became  entitled  1 
to  the  whole  of  the  property,  either  benefi-   ' 
ci  ally  or  with  reference  to  some  semi-religious 
trust;  and  therefore  that  Moidin  Kutti,  who 
continued  in  the  possession  of  the  estate  as 
manager,  was  the  agent  of  us  and  of  us  onlj; 
and  that  we  only  are  entitled  to  recover  the 
whole  property.     This,  notwithstanding  some  ' 
confusion  in  the  argument  at  the  bar,  and  a 
suggestion  that  the  plaintiffs  might  be  soiog 
as  some  of  the  heirs  on  behalf  of  all  the 
heirs,  appears  to  be  really  the  effect  of  die 
Title  alleged  and  sought  to  be  proved. 

Then,  upon  what  does  the  proof  of  thistle 
rest  ?  It  appears  to  their  Lordships  :o  rest 
solely  upon  the  oral  testimony  of  three  vit- 
nesAes,  who  are  entitled,  no  doubt,  to  all  the 
advantage  derivable  from  the  fact  that  the 
Judge  who  saw  them,  the  Zillah  Judge,  has 
stated  that  their  demeanour  in  the  box  im- 
pressed him  favourably.  '  But  when  examined, 
that  testimony  appears  to  their  Lordships  to 
fall  very  far  short  of  the  evidence  which  is  ne- 
cessary to  prove  such  a  case  as  that  which  ihey 
were  brought  to  support.  They  are  none  of 
them,  it  is  to  be  observed,  members  of  the 
family ;  almost  all  of  them  are  described  as 
Mopla  merchants. 

It  is  important  to  revert  to  the  former 
history  of  the  property.  It  is  shown  that  it 
certainly  passed  to  Patha  Kutti  under  the 
general  Mahomedan  Law.  It  cannot,  there- 
fore, be  said  that  it  is  property  of  which  the 
devolution  is  governed  by  any  local  law  or 
custom.  If  it  is  contended  that  the  successon 
to  it  is  regulated  by*  any  special  family-cos- 
torn,  that  custom  ought  to  have  been  alicgd 
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'    and  proved  with  a  distinctness  and  certainty 

j.  which  are  wholly  wanting  here.  If  the  evi- 
dence of  these  witnesses  is  examined,  it  really 
fs  not  clear  upon  what  they  rest  the  plaintiffs' 
title.  They  seem  to  allege  that  some  of  the 
property  of  this  Mopla  family  was  governed 

^  by  one  law,  and  that  other  part  of  their  pro- 
perty was  governed  bv  another  law.  It  is 
admitted  that  this  panicular  property  came 
into  the  family,  came  to  Patha  Kutti  under 
the  general  law ;  but  then  it  is  said  that,  by 
some  act  of  hers  done  in  her  lifetime,  she 

f  transferred  it  to  what  is  called  the  tarwad  or 
family- property,  and  made  it  subject  to  a 
dififerent  law  of  devolution,  the  nature  of 
which  is  neither  stated  nor  proved  with  that 
d^ree  of  certainty  which  is  required  to  estab- 
lish so  special  a  case  in  any  Court  of  Jus- 
tice.        # 

Therefore  their  Lordships,  notwithstanding 
the  favorable  manner  in  which  the  Judge 
may  have  spoken  of  the  demeanour  of  these 
witnesses,  feel  bound  to  concur  with  the 
High  Court  in  refusing  to  believe  the  story  to 
|.  which  they  depose. 

Two  other  witnesses  were  called  to  prove 
that  Moidin  accounted  to  his  mother  and  his 
aunt  for  the  proceeds  of  this  property.  They 
do  not  appear  to  be  persons  very  likely  to 

hhave    been    present   at  such    a  transaction. 

I'  They  attempted  to  prove  that  on  one  occasion, 
viz,y  in  1850  or  185 1,  he  accounted  for  the 
whole  of  the  period  during  which  he  had  then 
been  in  possession,  but  they  did  not  agree  in 
the  account  which  they  give  of  what  pass% 
on  that  occasion.  One  of  them  stated  that 
the  accounts  were  delivered  to  the  plaintiffs ; 
the  other  denied  that  any  accounts  were  so 
delivered.  This,  therefore,  seems  to  b«  evi- 
dence to  which  their  Lordships  cannot  give 
any  credit. 

The  Judge  of  first  instance  seems  to  have 
proceeded  more  upon  the  supposed  defects  in 
the  defendants'  proof  of  their  title  than  upon 
the  strength  of  the  plaintiffs'  title,  and  he 
called  in  aid  various  documents  which  had 
been  proved  in  the  case,  and  to  which  our  at- 
tention has  also  been  directed.  But  of  those 
documents,  the  exhibits  numbered  from  A  to 
F,  it  is  to  be  observed  that,  although  they 
may  here  and  there  afford  an  inference,  which 
tends  to  throw  suspicion  upon  the  genuineness 
of  the  defendants'  deed,  their  general  tendency 
is  to  contradict  the  case  of  the  plaintiffs,  and 
to  support  the  case  of  the  defendants ;  because 
they  show  that,  during  his  twenty  years'  pos- 
session, Moidin  was  sometimes  sued  as  the 
proprietor  of  the  estate*;  and  that,  as  proprie- 


tor of  the  estate,  he  petitioned  the  Collector 
for  a  remission  of  revenue.  These  proceedings 
took  place  publicly  in  the  district ;  they  can 
hardly  have  failed  to  come  to  the  knowledge 
of  the  plaintiffs  who,  if  their  present  case 
were  true,  would  have  called  their  manager 
to  account  for  taking  upon  himself  the  charac- 
ter of  absolute  owner,  when,  in  fact,  he  was 
a  mere  agent. 

The  plaintiffs,  therefore,  seem  to  their  Lord- 
ships to  have  failed  to  prove  that  which  was 
the  substance  of  their  case,  namely,  that  the 
possession  of  Moidin  was  as  fiduciary  and  not 
an  adversMpossession ;  and  if  that  be  so,  they 
were  unquestionably  out  of  time  in  bringing 
their  suit,  which  ought  to  be  dismissed  on 
that  ground.  This  being  their  view  of  the 
case,  their  Lordships  do  not  think  it  necessary 
to  express  any  strong  opinion  as  to  the  ge 
nuineness  of  the  defendants'  deed.  It  is  the 
less  necessary  to  do  so  since  the  judgment  of 
the  High  Court  does  not,  as  their  Lordships 
understand  it,  positively  affirm  that  the  deed 
was  genuine.  It  assumes,  no  doubt,  as 
their  Lordships  must  assume,  that  in  some 
way  or  another,  and  by  virtue  of  some  act  of 
his  grandmother,  Moidin  came  into  possession 
of  this  property  on  his  own  account  and  for 
his  own  bene^t.  And  their  Lordships  may 
observe  that  that  view  of  the  case  is  corrobor- 
ated, not  only  by  the  acts  which  he  did,  bat 
by  the  transfer  to  him,  which  is  admitted,  of 
the  original  sunnud,  and  the  deed  of  parti- 
tion forming  the  title  to  the  estate.     Mr.  Leith, 

indeed,  has  endeavoured  to  explain  that  pos- 
session by  attributing  it  to  his  character  as 
an  agent.     But,  in  their  Lordships'  opinion, 
it  is  faj^  more  reasonable  to  suppose  that,  if 
the  plaintiffs  had  been  the  true  proprietors 
of  the  estate,  they  would,  in  accordance  with 
native  habit^  have  kept  their  title-deeds  in 
the  recesses  of  the  tejana,  and  would  not  have 
entrusted  them  to  a  mere  manager.     And  if 
this  was   likely   to   happen   under   ordinary 
circumstances,  h  fortiori  it  wouM  have  hap- 
pened in  a  case  in  which,  according  to  the 
evidence  for  the  plaintiffs,  the  management  of 
this  property  was,  by  family-custom,  vested  in 
the  females  of  the  family. 

On  the  whole,  then,  It  appears  to  their 
Lordships  that  the  judgment  of  the  High 
Court  was  correct,  and  they  must  accordingly 
humbly  advise  Her  Majesty  to  dismiss  this 
appeal  .with  costs. 
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The  2oth  February  1871. 

Present : 

Sir  Junes  W.  Colvile,  Sir  Joseph  Napier,  Lord 
Justice  James,  and  Sir  Lawrence  Peel. 

Contract— Consideration— Nullity. 


2.  In  the  event  of  the  kobalah  bong 
proved  to  be  bond  fide  executed  for  vtlne 
received,  in  that  case  is  defendant  in  posaes- 
sion  of  only  the  talooks  therein  specified,  ol^ 
has  she,  in  addition,  taken  possession  of  other 
seegga  lands  in  addition  to  that  appertaining 
to  the  talooks  ? 


It  appears,  therefore,  that  besides  the  prin- 
I  cipal  question  as  to  tne  validity  of  the  con- 
On  Appetd  from  the  High  Court  at  Calcutta,^  1  veyance  impeached,  there  was  a  subsidiary 

i  question  as  to  the  extent  and  description  d 
I  the  lands  held  by  the  defendant  under  colonr 
of  it. 

It  will  be  convenient  in  the  first  instance 
'  shortly  to  consider  what  in  September  1855 
was  the  position  of  the  parties  to  the  transac- 
tion and  their  relation  to  each  other. 

The  Cazee  was  a  native  landholder,  and  also 


Guthrie 


versus 


Abool  Mozuffer  Nooroodin  Ahmed. 


In  a  cAse  in  which  the  plaintiflT  alleges  that  he  agreed 
to  sign,  and  thLt  he  executed  a  deed  of  sale  for  a  con- 


his  servants,  he  cannot,  whether  under  the  English  or 
Mahoraedan  Law,  or  under  the  general  rule  of  equity  and 
good  conscience,  be  entitled  to  treat  the  deed  as  a  mere 
nullity,  and  be  allowed  both  to  avoid  the  contract  and 
to  retain  the  money. 

This  appeal  is  against  two  decrees  which 
have  been  made  in  asuit  instituted  in  December 
1862  by  one  Cazee  Nusseeroollah  to  recover 
possession  of  certain  lands  with  mesne-profits, 
and  to  set  aside  a  deed  of  sale  purporting  to 
have  beet»  executed  by  him  on  the  nth  of 
October  1855,  in  consideration  of  4,000 
rupees,  to  one  Mr.  Harry  Inglis. 


sideration  of  a  sum  of  money,  in  consequence  of  pressure  ,       Mahomedan  holding  an  office  in  ibe  CoUTl 
put  upon  him,  and  m  order  to  get  back  certam  papers,  &c.,  I     ^     i_       t    T         rr.11  tt      l    j  •    j 

of  his,  which  had  been  abstracted  by  the  defendant  and     Ot   the  Judge  of   Sylhet.      He   had  aquircd 

ihis  property   in    1844.     Mr.   Inglis  was  a 

European,  resident  at  Cherra  Poonjee,  and 

engaged  in  various  mercantile  speculations, 

some  of  which,  it  may  be  presumed,  rendered 

the  possession  of  this  particular  land  desirable 

to  him.     He  had  been  in  possession  of  it 

under  a  peishgee  lease  granted  to  him  by  the 

Cazee,  which  in   terms   expired  in  Augnst 

1855  ;  but  he  contended  that,  by  virtue  of  an 

instrument    subsequently    executed  by  ibc 

Cazee  for  securing  a  further  advance  of  ?oo 

rupees,  he  was  entitled  to  retain  possession 

until  the  whole  of  what  was  due  10  him  bad 

I  Ween  paid  off.     The  Cazee,  on  the  other  banJ, 

The  suit  was  brought  against  the  widow    treating  the  interest  of  Mr.  Inglis  as  detcr- 

and  representative  of  Mr.  Inglis,  who  died    mined,    had,  on   the  ihih  of  August  1S55, 

about  the  beginning  of  186 1.     The  Judge  of    granted  a  lease  of  the  lands  for  four  rears  10 

Zillah  Sylhet  made  a  decree  in  favor  of  the  I  one  Mr.  Sweetland,  as  agent  for  Moran  and 

glaintiff  on  ihe  13th. of  December  1*62,  and  Co.*a  European  firm  which  seems  to  have 
is  decree  was  affirmed  by  the  High  Court  of  been  rivals  in  trade  of  Mr.  Inglis.  The 
Calcutta  on  the  30th  November  1863.  Both 
plaintiff  and  defendant  have  siTice  died,  and 
they,  are  represented — U16  former  by  the  re- 
spondents, the  latter  by*the  appellants  on  the 
record. 


The  issues  settled  in  the  cause  are  thus 
stated  at  page  171  of  the  Appendix : — 

I.  Did  plaintiff  voluntarily,  and  on  receipt 
of  the  sum  set  forth  in  the  kobalah,  referred 
to  in  the  plaint,  execute  to  Mr.  Inglis  the 
deed  in  question,  or  was  the  same  forcibly 
taken  from  him  by  the  latter } 


result  was  probably  a  slate  of  things  not  un- 
frequent  in  India,  mZy  that  in,  which  two 
European  speculators  are  striving  in  compcu- 
tiott  with  each  other  to  obtain  land  from  a 
I  native  proprietor,  and  the  native  is  playing 
fast  and  loose  with  both  of  them.  On  the 
loth  of  Assin  1262.  B.  S.,  corresponding 
with  the  24lh  September  1855,  Mr.  Inghss 
agent  presented  a  petition  in  the  Magistrates 
Court,  stating  his  master's  title  to  the  land 
and  the  lease  to  Sweetland,  and  prating  wr 
the  intervention  of  the  Magistrate  on  the 
ground  of  an  apprehended  affray.  ^1^' °" 
the  preceding  day.  the  Cazee  had  filed  * 
petition  in  the  Judge's  Court,  slating  the  loss 


•  F«,m  the  judgment  of  Phear  and  Kemp,    IJ      in  '  ^^  \'^  ^^*'  COntam  ng  his  <f  ^^Jj"^^^^^^ 

>gular  Appeal  N?,.  r.30  of  isr.z/dcdlJl^oth  rNlo^cm-    ^eals,  his  register  book,  and  other  proptfi^ 

and  insinuating  that  thev  had  been  absuaclea 


v>  Regular 
l>er  1863. 
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and  concealed  by  the  contrivance  and  machi- 
nations of  the  amlah  of  Inglis,  resident  at  a 
place  called  Chattuck.  This  petition  did  not 
conclude  with  any  prayer  for  relief,  but  ends 
with  this  statement:  "1,  by  way  of  pre- 
caution, submit  this  petition  reporting  the 
matter  as  stated,  and  am  engaged  in  search  of 
the  property.  I  will,  submit  a  detailed  ac- 
count of  whatever  m4y  come  to  light  here- 
after.*' So  stood  things  immediately  before 
the  execution  of  the  deed  of  sale.  In  speak- 
^ing  of  what  next  occurred,  it  will  be  con- 
venient, when  a  date  is  mentioned,  to  use  the 
Hindoo  month  Assin,  which  covers  the  whole 
of  the  transactions. 

The  deed  of  sale  was  executed  on  the  26th 
of  Assin  at  Chattuck  in  the  house  of  one 
Brijomohun,  the  dewan  or  native  manager 
of  Mr.  Inglis  at  that  place. 

On  the  following  day,  the  27th  of  Assin, 
the  Cazee  filed  a  petition  in  the  Magistrate's 
Court,  which  contained  the  following  state- 
ment of  the  circumstances  under  which,  as  he 
alleged,  the  deed  had  been  extorted  from 
him. 

<Jn  the  3rd  of  Assin  he  left  Sylhet  in  a  boat, 
taking  with  him  his  official  and  private  seals, 
his  registry  book,  two  gold  mohurs,  kz.  On 
the  way  he  received  information  of  the  loss 
of  an  elephant  from  his  zemindaree  at  Phar- 
rar  Poonjee,  and  in  order  to  seek  for  and 
trace  out  the  elephant,  he  went  to  that  place, 
which  he  reached  on  the  6th  of  X'ssin.  }^e 
met  there  one  Dhuneeram  Doss,  an  agent 
of  Mr.  Inglis,  who,  after  welcoming  him  with 
news  of  the  recovery  of  the  elephant,  took 
him  to  his  lodging,  and  gave  him  betel  and 
tobacco.  On  his  return  to  the  ghaut,  he 
found  his  boat  and  property  gone.  On  this 
Dhuneeram  took  him  back  to  his  lodging,  and 
promised  to  find  the  boat,  but  returned  in  the 
evening  with  40  or  50  armed  khasheas,  who 
ultimately  were  reinforced  by  400  or*  500 
clubmen.  His  companions  were  arrested, 
imprisoned,  beaten,  and  oppressed.  He  him- 
self was  told  that  Mr.  Inglis  was  very  angry 
with  him  for  having  granted  the  lease  to  Mr. 
Sweetland,  and  that  there  was  no  chance  of 
his  saving  his  life  unless  he  would  sell  the 
property  to  Mr.  Inglis.  On  the  next  day 
Dhuneeram  Doss  again  visited  him,  and  told 
him  that,  unless  he  agreed  to  sell  the  proper- 
ty, he  would  not  get  back  his  boat  and  pro- 
perty, nor  would  he  be  able  to  save  his  honour. 
Under  this  pressure,  he  promised  that,  after 
his  return  home,  he  would,  *'  in  some  way  or 
another,  get  back  the  ioase  from  Sweetland,  and 
sell  to  Mr.  Harry."     He  then  returned  home 


in  another  boat,  and  presented  his  petition  of 
the  9th  Assin  in  the  Judge's  Court.  Some 
days  afterwards,  he  again  left  Sylhet  in  the 
company  of  Biddyanund  Raj,  the  mookhtear 
of  Inglis,  went  to  Chattuck,  where  he  fell 
into  the  hands  of  Dhuneeram  Doss  and  Bro- 
jomohun  Dewanjee  and  others,  who  told  him 
that,  unless  he  would  sell  the  mehal  to  Mr. 
Harry,  and  receive  back  his  property,  he 
would  not  be  able  to  recover  the  latter,  or 
return  home  without  risking  his  life  and 
honour.  They^  kept  him  under  restraint  for 
four  or  fiM^  days,  and  finally,  on  the  26th  of 
Assin,  compelled  him  to  put  his  signature  to 
the  deed  *ti  sale,  on  which  they  had  already 
put  the  impression  of  his  private  seal.  They 
then  returned  his  property  with  some  slight 
exceptions,  and  released  him  from  confine- 
ment. After  detailing  all  these  outrages,  the 
petition  prayed  the  Magistrate  to  cause  a 
local  investigation  to  be  held ;  to  have  the 
houses  of  the  parties  implicated  searched  for 
the  property  said  to  be  missing ;  to  call  for 
and  consider  the  forged  deed  of  sale  which 
they  had  thus  forcibly  got  signed,  and 
to  issue  an  order  suspending  its  registration. 
The  Magistrate,  on  the  19th  of  October 
1855,  made  an  order  for  a  local  investigation 
by  the  Darogahs  therein  named. 

In  the  other  proceedings  which  followed 
on  the  execution  of  the  deed  there  seems 
to  have  been  some  delay,  which  is  probably 
to  be  accounted  for  by  the  fact  that  at  that 
season  all  the  offices  were  closed  for  the 
Doorga  Poojab  holidays. 

On  the  i4lh  of  November  1855,  the  deed 
was  registered  on  the  appearance  of  Biddya- 
nund ^ai,  describing  himself  s^  the  mookh- 
tear of^the  party. executing,  and  on  the  usual 
evidence  of  execution.  By  a  petition  pre- 
sented oii  tiie  followigg  day,  the  Cazee  pro- 
tested against  the^  registration. 

On  the  18th  iTecember  1855,  (he  Ma- 
gistrate, pronouncing  it  to  be  one  of  the 
grossest  cases  that  had  ever  come  before 
him,  dismissed  the  Cazee's  complaint,  and 
by  another  and  substantive  proceeding 
fined  him  200  rupees  for  having  brought  a 
false  charge.  The  first  of  these  orders  was 
affirmed ;  the  latter  was  reversed  on  appeal 
by  the  Zillah  Judge  on  the  23rd  January 
1856. 

That  the  Cazee  should,  after  this,  have 
delayed  to  bring  the  present  suit  for  nearly 
six  years,  is  a  circumstance  which,  if  unac- 
counted for,  would  raise  a  strong  inference; 
against  the  truth  of  his  case.  But  this  del|ty 
is  in  some  measure  explained  by  the  interOie* 
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diate  litigation  which  took  place  touching  the 
lease  to  Mr.  Sweetland,  and  which  lasted 
until  May  1861.  In  the  course  of  that 
litigation  to  which  the  Cazee,  seeking  to  get 
the  beneit  of  an  alleged  ekrar,.  as  well  as 
Inglis  and  the  persons  claiming  under  Sweet- 
land  were  parties,  the  validity  of  the  deed 
of  sale  of  the  nth  October  1855  came 
incidentally  in  question,  and  was  affirmed  by 
the  decree  of  the  Principal  Sudder  Ameen 
of  the  14th  of  May  1861. 

Their  Lordships  now  proceed  to  consider  the 
case  made  by  the  Cazee  in  the  present  suit, 
and  the  evidence  by  which  it  is  supoorted.  He 
has  discarded  the  whole  story  of  tKe  violence 
to  which,  as  he  alleged  before  the  Magistrate, 
he  was  subjected  on  the  6th  or  7th  of  Assin. 
.It  was,  indeed,  incredible  that  one  on  whom 
such  outrages  had  been  perpetrated  should 
return  a  few  days  afterwards  to  perform 
the  promise  which  had  been  extorted  from 
him,  and  place  himself  again  in  the  power 
of  those  who  had  maltreated  him.  More- 
over, the  fact  that  personal  violence  was  offer- 
ed to  him  on  that  occasion  was  inconsist- 
ent with  the  statements  in  his  petition  of  the 
9th  of  Assin.  He  docs  not,  however,  re- 
commend himself  to  credit  by  throwing  over 
the  more  improbable  portions  of  a  story 
which  had  been  judicially  diclared  to  be 
false,  in  order  to  make  the  rest  more  plausible. 
His  case  in  this  suit  is  that  the  adherents  of 
Inglis  led  astray  the  elephant;  that  having 
thereby  brought  him  to  Pharrar  Poonjee,  they 
(about  the  6th  of  Assin)  concealed  his  boat 
and  the  property  therein ;  that  afterwards, 
and  in  order  to  get  his  chattels  returned,  he 
was  induced  to  go  to  Chattuck,  where,  on  the 
26th  of  Assin,  the  creatures  of  Inglis  shut 
him  up,  and  fraudulently  having  got  a  deed 
of  sale  drawn  up  in  respect  of  the  talooks 
desired  him  to  sign  itj  that  although  he  had 
refused  to  do  so,  yet  beii^g  well  aware  that 
there  was  no  chance  or  saving  his  life  and 
reputation  unless  he  attached  his  signature 
thereto,  he  signed  and  left  it»  and  proceeding 
tQ  the  Criminal  Court  lodged  a  complaint 
which  had  been  dismissed.  The  gist  of  his 
case,  therefore,  is  still  duress,  not  only  of 
goods,  but  of  person — personal  restraint  and 
danger  to  his  life  and  reputation.  And,  ac- 
cordingly, the  latter  part  of.  the  first  of  the 
settled  issues  was  as  above  stated — "  Was  the 
deed  forcibly  taken  from  him  by  Mr.  Inglis  ?" 

The  decrees  under  appeal  must  be  taken  to 

find  this  issue  in  favour  of  the  plaintiff ;  and 

<^either  to  rate  that,   in  consequence  of  the 

violence  done  to  him,  he  was  entitled  to  treat 

t^e  deed  as  a  nullity,  and  to  recover  the  lands 


without  returning  the^  consideration- 
or  to  negative  the  fact  that  the  alleged 
si  deration  of  4,000  rupees  was  paid  to 
They  do  not  in  terms  find  whether  he 
or'did  not  receive  that  sum. 

That  the  money  was,  in  fact,  paid  by 
people,  and  received  by  the  Cazee,  their  I^ 
ships  on  the  evidence  .have  no  doubt.  1q 
payment  is  sworn  to  8y  the  defenda&ls'  wj 
nesses,  and  they  are  confirmed  by  al  \eai 
three  of  the  plaintiff's  witnesses,  ri's., 
Buksh,  Gholam  Hossein,  and  Kumnrad 
who  all  admit  that  the  money 
the  Cazee's  boat.  In  his  earlier  deposi 
before  the  Magistrate,  Golam  Hossein  ad 
this  fact  even  more  explicitly,  and  also 
own  participation  in  counting  the  moi 
Nor  does  the  Cazee  anywhere  expressly  de 
that  he  received  the"  money.  Froqs  the 
gistrate's  order  it  appears  that  on  the  inve 
gation  of  his  complaint  he  did  not  dispute, 
indeed  he  did  not  expiessVy  2idm\t,  the  pa' 
ment  of  the  4,000  rupees. 

Again»  their  Lordships  are  of  opinion, 
only  that  the  evidence  in  the  cause  falls 
far  short  of  proof  that  the  Cazee  was  sabj 
to  personal  violence  of  the  nature  and  d 
stated  in  the  plaint,  but  that  it  is  insuffict 
to  warrant  the  general  conclusion  that 
deed  was  for«f bly  taken  from  him.  It  ap 
from  the  testimony  of  the  more  credible 
nesses  produced  by  him,  vis.,  Gholam  H 
and  Kumuruddee,  that  so  far  from  being 
up,"  he^lived  two  days  or  more,  during  mh 
tl;>^  negotiation  was  going  on,  on  board  his  base, 
which  was  lying  off  the  ghaut  at  Cbstt.ticY; 
that  he  passed  freely  from  his  boat  to  ad 
from  the  house  of  Brijomohun,  the  dewasl 
and  that  he  was  in  communication  with  \ 
jemadar  of  police,  who  would  doubtless  hairi 
protected  him  had  his  liberty  been  threate 
These  witnesses  further  adroit  thflt,  on  the 
day  of  the  negotiation,  and  before  there 
any  show  of  personal  violence,  he  agn 
grant  to  Mr.  Inglis  a  permanent  lease  of 
land,  though  he  refused  to  grant  a  pui 
The  earlier  deposition  of  Gholam  Mahom 
which,  as  made  recentt  facto^  is  far 
trustworthy  than  the  testimony  given  by 
in  this  suit,  contains  an  admission  that, 
two  days'  negotiations,  and  before  going 
the  house  of  Brijomohun  for  the  last  time 
the  26th  of  Assin,  the  Cazee  had  agreed  ' 
dispose  of  the  mehal  for  the  sum  of  4, 
rupees.''  It  further  admiu  that  he  st 
the  deed,  and  handed  it  to  Kumuruddee 
sealed.  The  only  pressure  to  which 
deposition,  if  taken  to  be  true  throug 
shows  that  the  Caze»  yielded  was  the  f| 
thati  unless  he  signed,  be   would  not  | 
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The  loth.july  1867.  * 

Present: 

\ 

^d  Cairns,    Sir   James    W.    Colvile,    Sir 

Edward  Vaughan  Williams,   Sir  Richard 

Torin  Kindersley,  and  Sir  Lawrence  Peel. 

nitation— Suit— Ex-King  of  Delhi— Govera- 
ment  of  India— Bond— Interest 

I  Appeal  front  the  Judicial  Commissioner 
\  of  the  Punjab, 

\ 

b  Narain  Doss 


versus 


\ 


The  Estate  of  the  Ex-King  of  Delhi. 


le  Government  of  India,  who  took  upon  themselves 
ky  debts  due  against  the  estate  of  the  Ex-Ktng  of 
u  out  of  the  assets  of  the  estate  of  the  Ex-King,  are 
tied  to  avail  themselves  of  the  Statute  of  Limitations 
suit  brought  against  the  estate ;  but  if  a  suit  could 
y>  and  in  equity  and  conscience,  be  substantiated 
nst  the  Ex-King,  it  ought  to  be  allowed  before  the 
pmment  officers,  irrespective  of  technical  difficulties 
h  might  have  attended  legal  proceedings  against  the 
\  during  his  sovereignty. 

1iere>  in  a  previous  suit  on  a  bond,  which  suit  was 
>n  account  of  want  of  jurisdiction,  the  plaintiff  sued 
[specific  s^m  and  for  interest  as  from  a  certain  date, 

r 

as  declarecf  in  a  subsequent  suit  instituted  by  him 

le  same  bond  entitled  to  interest  on  the  bond,  only 

the  date  from  which  he  sued  for  it  in  the  first  suit  to 

bete  of  the  present  decree  of  the  Judicial  Commit- 

%  the  peculiar  circumstances  of  a  case 

this   description,  iff  whj^  the  Govern- 

It  of  India  takes  upon  itself  to  pay  out  of 
VoLti. 


the  assets  of  the  Ex-King  of  Delhi   such  ^ ' 
claims  as  can  be  established  against  the  £]^ 
King,  their  Lordships  are  of  opinion   tl&t 
the  Government  does  no  more  than  what  is 
incumbent  upon  it,  when  it  narrowly  anci  * 
jealously  scrutihiaes  claims  which  are  made ; 
it  being  within  the^  experience  of  all,  that 
where  the  claim  is  against,  not  the  person 
who  originally  contracted  the  debt,  but  those 
who  have  taken  upon  themselves  the  duty 
of  satisfying  it,  exaggerated,  and  sometimes 
unfounded,   demands    come   to    be    made. 
Their  Lordships  also  thmk  that,  if  in  those 
circumstances  a  claim  were  made  which  was 
found   to  be  barred  by  the  letter  of  any 
regulation    or    statute    of    limitations,    the 
Government  of  India  might  well  say  that 
they   had   not   taken    upon   themselves   to 
provide  for  the  payment  of  State  demands, 
and  that  they  were  entitled   to  the  benefit 
of    any    rule    of    limitation    of    that    kind. 
Subject,    however,    to    these    observations, 
their  Lordships  think  that  any  claim  which 
justly  and  fairly,  in  equi^  and  conscience, 
could  be    made  and  substantiated  against 
the  Ex-King  is  a  claim  to  be  allowed  in  the 
investigation    which    the    Government    has 
instituted  before  its  Judicial    officers,   irre- 
spective of  technical  difficulties  which^migh, 
have    attended    legal    proceedings    against 
the    King    during  his  sovereignty,  leavingt 
of  course,  the  question  of  th^  payment  of  that 
claim  when  established  to  be  dealt  with  in 
reference  to  the  assets   out  of  which  the 
payment  is  to  be  made. 

Now,  as  to  the  bond  upon  which  the  claim* 
is  made  in  this  case,  their  Lordship?  think 
that  the  evidence  establishes,  to  their  perfept 
satisfaction,  as  it  appears  to  have  established 
to  the  satisfaction  of  the  various  Judges 
below,  the  factum  and  the  existence  of  thi^ 
bond;  and  they  conceive  that  no  imputation    „ 
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'^iT^^^^/bc  made  against  the  bond  I  Delhi  an  actio,  which  ms  defeated  by  .i 
>a^*n  'ins(rument  in  the  first  instance  exe-    plea  V  wan^  of  jurisdiction,  the  claim  w>& 

cutedbythetx-King.  Their  Lordships  think  was  a  claim  for  Rs.  36.000  alone.  We  ha, 
Wt  with  regard  to  the  regulation  as  to  limiu-    not  got  the  proceedings  or  the  docnmeat, . 

tionofactions.it  does  not  apply  to  the  present   that  action.    We  have  the  evidence  d  di 


cast,  because  the  claim  is  made,  in  their 


appellant,  who  states  that  what  was 


■cast,  oecauac  mv*   v.»..- .  ,  i  t>        t 

Wmion.  within  the  period  actually  allowed  in  that  action  was  the  sum  of  Rs.  3«pa 

by  the  regulation;  and  even  if  there  were  But  their  Ix,rdships  see  no  rea«>n  U>  do- 

,.      .u       :e  ««,niv  «uffi.  that,  if  the  claim  in  that  action  was  upoaft 
any  doubt  as  to  that,  th^re  >s  amply  sum-  ,..«,_ 

..  •.•      r.(  fi,P  Vx  face  of  it  described  as  a  claim  for  Rs.  sft/xx 

dent  reason,  from  the  position  of  the  lix- 


,:King,  to  account  for  an  action  not  having 
been  maintained  against  him  within  the 
period  prescribed  by  the  rule. 

Then  arises  the  question  whether  the 
whole  amount  of  principal  originally  due 
upon  the  bond  remains  due  ?  No  evidence 
appears  to  have  been  adduced  lending  to 
show  any  payment  on  account  of  principal. 

!  The  officer  of  the  Ex-King,  who  was  ex- 
amined, by  his  evidence  confirms  that  which 
is  alleged  by  the  appellant,   viz.,  that  the 


i 


that  Rs.  36,cx)o  was  nothing  more  than 

short  and  compendious  mode  of  stating  ti 

principal  sum  due  upon  the  bond.    The 

Lordships,     however,     finding     that     th 

claim  in  the  action  of  1852  was  for  this  sui 

of  Rs.  36,000,  and  finding  also  that  in  4 

detail  of  the  claim  in  the  present  case  4 

principal  is  taken  at  that  amount,  as  on  ft 

ist  of  January  185.3,  and  interest  clatmi 

from  the  ist  of  January  185a  only,  aie  c 

opinion  that,  while  the  appellant  is  cntitk 

in  ttfe  -present"  proceedings  to  recover  tl 


whole  sums  remain  due,  and  that  nothing    amount  of  the  principal  of  his  bond,  te  ma 


) 


be  content  to  take  his  interest  as  from  the  if 
of  January  185a  until  the  present  time. 


jhas  be^  paid  on  accourft  of  principal.  -  The 
Iwitness  who  was  last  examined,  and  who 
iprodaced  the  documents  which  passed  be- 

jiween  the  King  a^d  Colonel  Skinner,  also  by  1      ^^^.^  Lordships,  therefore,  will  hui 
jhis  evidence  tends  to  show   that  the  only    j.^^Qnj^gnd  to  Her  Majesty  that  the 
^payments  which  were  made  were  the  P^y*  Lppealed  from  should  be  reversed,  and 
ments  through  Colonel  Skinner— payments    ^^^   appellant  should  be  declrfcd  to 


iS^bich,  by  the  very  calculation  and  addition 


1 


of   them,   would   show  that  nothing  could 
have  been  paid  on  account  of  principal. 


4. 

V 


It  is  said,  however,  that  in  the  year  1852, 
4hen  an  action  was  attempted  to  be  main- 
tained against  the  Ex^King  in  the  Court  of '  to  the  coste  of  this  appeal. 


established  his  claim  for  the  principal 
appearing  on  the  face  of  the  bond,  with  i 
terest  from  the  date  that  has  been  mentionJ 
together  with  the  costs  of  this  litigation  fj 
the  Courts  below,  and-that  he  is  also  entitl^ 
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